T)oRIGTHAL

STATE OF SOUTH CAROLINA
IN THE SUPREME COURT : N
RECEIVED
Appeal from Bamberg County MAR 10 2014

Honorable R. Ferrell Cothran, Jr., Circuit Court J ucg% ~ Supreme‘Court

JOHNNIE L. JONES,

PETITIONER,

STATE OF SOUTH CAROLINA,
RESPONDENT.

Appellate Case No. 2013-001888

PETITION FOR APPOINTMENT
OF OUTSIDE COUNSEL

Pursuant to Rule 224 of the South Carolina Appellate Court Rules, the undersigned counsel,
who is presently representing the above named petitioner on PCR appeal, moves for the
appointment of independent counsel in the case due to petitibner’s PCR allegations regarding her
representation of him on direct appeal. Counsel presents the following facts in support of this
motion.

1.) Petitioner Johnnie L. Jones was convicted of assault and battery of a high and aggravated

nature and attempted kidnapping per jury trial during the April, 2010 term of the Bamberg County



General Sessions Court before Judge Doyet A. Early. Dan Luginbill and Kent Kirkland represented
petitioner at trial. Assistant- Solicitors Lauren Maurice and Kip McAllister appeared at trial on
behalf of the state. Petitioner was sentenced to imprisonment for an aggregate period of eighteen
years. Petitioner appealed and the undersigned counsel represented petitioner on direct appeal. The
undersigned counsel raised the following issue on direct appeal:
The trial judge erred in allowing accuser’s identification

testimony into evidence at trial because the highly suggestive out-of-

court identification procedure used by police where the one

photograph was displayed in the photographic layout and shown to

the accuser resulted in an unreliable identification and a

misidentification in the case.

2) On January 25, 2012, the South Carolina Court of Appeals issued an opinion
affirming petitioner’s convictions and sentences. See State v. Jones, Unpublished Opinion No.
2012-UP-034 (S.C.Ct. App. filed Jan. 25, 2012). Petitioner filed a PCR application dated April 30,
2012, and an amended PCR application dated September 5, 2012, with the Bamberg County Office
of the Clerk of Court alleging ineffective assistance of trial and appellate counsels in the case. An
evidentiary hearing was convened on July 8, 2013, at the Bamberg County Courthouse before Judge
R. Ferrell Cothran. Petitioner was present at the hearing and represented by Charles T. Brooks, and
Assistant Attorney General Daniel Gourley appeared on behalf of the state. In his amended PCR

application, petitioner listed the following allegations of ineffective assistance of appellate counsel:

1. Appellate counsel failed to argue on appeal the issue of the
defective/insufficient custody chain.

2. Appellate counsel failed to argue on appeal the issue of a mistrial
on a curative instruction to disregard incompetent witnesses’
testimony.
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3. Appellate counsel failed to argue a motion for a mistrial due to
incompetent expert testimony given in the case.

The undersigned counsel did not testify at petitioner’s PCR hearing held in the case. On August 19,
2013, PCR Judge Cothran issued an Vorder of dismissal that denied PCR relief to petitioner and
included no findings on petitioner’s claim of ineffective assistance of appellate counsel.

3) Petitioner appealed Judge Cothran’s order of dismissal. The undersigned counsel
has been assigned to perfect the PCR appeal from Judge Cothran’s order dismissing petitioner's
PCR action. In response to this assignment, petitioner filed a motion with this Court on December
30, 2013, requesting the removal of the undersigned counsel from representing him on PCR appeal
(see attachment) due to his allegations of ineffective assistance of appellate counsel on direct
appeal, but this Court denied his motion on Fébruary 7, 2014. However, since this PCR appeal
concerns the effectiveness of the undersigned’s representation of petitioner on direct appeal, the
undersigned is presented with a conflict in the case. Counsel in effect has been placed in a position
of having to evaluate her own effectiveness in the case, which is an ethical dilemma; and it would
be a conflict for the undersigned counsel to pass upon her own performance in petitioner's case in

the appeal. See generally, Foster v. State, 298 S.C. 306, 379 S.E.2d 907 (1989); Poston v. State,

303 S.C. 167, 399 S.E:2d 592 (1989). Compare Carter v. State, 293 S.C. 528, 362 S.E.2d 20

(1987), where this Court cited the impracticality of counsel arguing his own ineffectiveness at a

post conviction relief proceeding.



\
|
|
} WHEREFORE, the undersigned counsel requests that independent counsel be appointed

to represent petitioner in this PCR appeal, and that said appeal be held in abeyance pending the

appointment requested.

This 10th day of March, 2014.

Respectfully submitted,

WANDA H/CARTER
Deputy Chief Appellate Defender
ATTORNEY FOR PETITIONER.



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Bamberg County

Honorable Larry R. Patterson, Circuit Court Judge

JOHNNIE L. JONES,

PETITIONER,

STATE OF SOUTH CAROLINA,

RESPONDENT.

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the petiton for appointment of
independent counsel in the above referenced case has been served upon opposing counsel, Daniel
Gourley, Esquire, at the Rembert Denms Building, 1000 Assembly Street, Room 519, Columbla SC

29472, this lOth day of March, 2014.

Deputy Chief Appellate Defender

ATTORNEY FOR PETITIONER.

SUBSCRIBED AND SWORN TO before me
this10th day of March, 2014.

§/ /% (LS.)

Nﬁary Public for South Carolina
My Commission Expires: October 30, 2022
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