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STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM KERSHAW COUNTY

Court of Common Pleas
James R. Barber, III, Presiding Judge

2012-CP-28-317

JARVIS DEQUAN GIBBS, 255871

THE STATE OF SOUTH CAROLINA,

NOTICE OF APPEAL

Applicant,

Respondent.

NOW COMES the Applicant in the above-captioned Post-Conviction Relief matter, acting
by and through his undersigned counsel, giving notice of his appeal from the Order of Dismissal
denying his Post-Conviction Relief filed January 17, 2014, and the Order Denying the Applicant’s
Motion to Alter or Amend pursuant to Rule 59(¢) SCRCP which was filed with the Kershaw

County Clerk of Court on February 11, 2014
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Tara Dawn Shurling

Attorney and Counselor at Law

3614 Landmark Drive, Suite A
Columbia, South Carolina 29204

(803)738-8622
(803)738-1600 FAX

ATTORNEY FOR APPLICANT

This L/ day of March, 2014.

Other Counsel of Record:

Megan Harrigan, Assistant Attorney General
P. 0. Box 11549

Columbia, SC 29211

Attorney for Respondent

(803) 734-3737
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STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM KERSHAW COUNTY
Court of Common Pleas
James R. Barber, III, Presiding Judge

2012-CP-28-317

JARVIS DEQUAN GIBBS, 255871

THE STATE OF SOUTH CAROLINA,

CERTIFICATE OF SERVICE

Applicant,

Respondent.

The undersigned attorney hereby certifies that one copy of the Applicant's Notice of Appeal

in the above-entitled cause has been served upon opposing counsel, Megan Harrigan, Assistant

Attorney General, by mailing in an envelope properly addressed with postage prepaid on this

_"f_"i day of March, 2014.

' 4%%/

Tara Dawn Shurling

Attorney for the Applicant

SWORN TO BEFORE me this L*} day
of March, 2014.

G§MVWW Ao’ (LS.)

Nota.pfl Publvé for South Carolina ,
My Commission Expires: } cﬂ%} ) Oat‘{
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This judgment was entered on 17th day of January, 2014, and a copy mailed first class or placed in the appropriate attomey’s box on
17th day of January, 2014, to aitorneys of record or to parties (when appearing pro se) as follows:

'Tara Dawn Shurling 3614 Landmark Drive Suite A Megan E. Harrigan PO Box 11549 Columbia, SC 29211
Columbia, SC 29204
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
/4
Court Reporter Joyce McDonald - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came 1o trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF KERSHAW ) FOR THE FIFTH JUDICIAL CIRCUIT
)
Jarvis Gibbs, #255871, ) Case No. 2012-CP-28-0317
)
Applicant, )
) ORDER OF DISMISSAL
V. ) r(;)) .
) =
State of South Carolina, ) <
Respondent. ) 309
) v
x
PROCEDURAL HISTORY ™0
o
=

This matter comes before this Court by way of an application for post-conviction relief

filed March 26, 2012 and amended on June 3, 2013. An evidentiary hearing into the matter was
held on June 6, 2013 at the Richland County Courthouse, the Honorable James R. Barber, III,
presiding. Applicant was present at the hearing and represented by Tara D. Shurling, Esquire.
Respondent was represented by Assistant Attorney General Megan E. Harrigan.
The records before this Court indicate that the Applicant is presently confined in the
South Carolina Department of Corrections pursuant to orders of commitment of the Kershaw
County Clerk of Court. The Applicant was indicted by the Kershaw County Grand Jury during
the October 2008 term for Kidnapping (2008-GS-28-01555), Use of a Firearm during a Violent
Crime (2008-GS-28-01556) and during the November 2009 term for Entering a bank with Intent
to Steal (2009-GS-28-1548). Samuel Ogbum, Esquire, represented him. Applicant proceeded to
a jury trial before the Honorable G. Thomas Cooper, Jr., where he was found guilty as indicted.
On November 18, 2009, Judge Cooper sentenced him to eighteen years imprisonment for both
Kidnapping and Entering a Bank with Intent to Steal and five years imprisonment for Use of a

Firearm during a Violent Crime; all sentences were order to be served concurrently.
ATTEST Tiue, Correct & Certified
Copy of Original on Fil2 in this
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A notice of appeal was filed and an appeal perfected. The conviction and sentence were

_afﬁrmed after briefing. State v. Jarvis Gibbs, Op. No. 2011-UP-511 (S.C. Ct. App. filed

December 19, 2011). The Remittitur was sent on December 19, 2011.

In Applicant’s post-conviction relief application, he alleged that he is being held in

custody unlawfully based on the following claims:

1. “Ineffective Assistance of Counsel - failure to call witnesses own [sic] my behalf™;
2. “Failure to move to suppress line up identification evidence™;
3. “Failure to question State witness, pro-trail [sic], and investigate™; and
4. “Under the compulsory process I the defendant my lawyer never moved to suppress a line
up my lawyer never questioned the State witness”
In his amendment, filed by counsel, Applicant added the following grounds for relief:

1. Trial Counsel was ineffective for failing to impeach state witness Chad Moore
concerning his own pending charges, his sentencing exposure on his charges, and his
motivation to testify against the Applicant in hopes of earning a favorable deal with the
State;

2. Tnal Counsel provided the Applicant ineffective assistance of counsel in that they failed
to seek to exclude the identification testimony of Melissa Roberts from evidence despite
facts and circumstances which rendered her identification inherently unreliable;

. Trial Counsel was ineffective for failing to cross—examine Melissa Roberts concermning
her testimony on direct in which she stated, “when I thought 1 saw him prior”;

4. Trial Counsel was ineffective for failing to point out during closing argument that
although Melissa Roberts claimed to be certain of her identification of the Applicant in a
mask she acknowledged that she “thought” she saw him in the bank previously without a
mask;

5. Trial Counsel was ineffective for failing to object the first and every time the State
introduced testimony asserting the Applicant’s admission to the distribution of crack
cocaine;

6. Trial Counsel failed to provide the Applicant reasonable professional assistance of
counsel when they neglected to request an appropriate curative charge after their request
for a mistrial, based upon the introduction of improper testimony concerning drugs, was
denied;

7. Trial Counsel was in effective [sic] for failing to object to a line of testimony in which a
key witness for the prosecution, Arthur Macklin, was allowed to testify that he had been
threatened and physically assaulted as a consequence of his cooperation with eh
Applicant’s prosecution thereby improperly bolstering the witnesses’ credibility and
attacking the Applicant’s character where there was not evidence connection he
Applicant to the behavior in question;

8. Trial Counsel was ineffective for failing to object to testimony that the three wheeler
allegedly used in this robbery was stolen;

(98]
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9. Trial Counsel was ineffective for failing to ask the jury to specifically observe multiple
tattoos and scares [sic] on the Applicant’s arms where the eye witness testimony
presented at trial made no mention of these obvious physical traits;

10. Trial Counsel was ineffective for neglecting to object to an improper and highly
inflammatory closing argument in which the State emphasized threats to witness Macklin
where they was no evidence tying the Applicant to any such activity;

11. Trial Counsel was ineffective for failing to introduce testimony to refute the claim of
witness Melissa Roberts that the Applicant and his family had been in a restaurant owned
by her in-laws “at times” since she knew the Applicant at school;

12. Trial Counsel was ineffective for inaccurately repeating the testimony of Melissa Roberts
during his closing argument in a manor [sic] which actually bolstered the testimony of
this key State witness;

13. Trial Counsel was ineffective for failing to object to a portion of the Stat’s closing
argument 1 which the prosecutor erroneously claimed that the witness Melissa Roberts
has testified that the Applicant had been in her branch of the bank “a couple of days
earlier” where the record did not support that claim;

14. Trial Counsel was ineffective for neglecting to object to a portion of the prosecutor’s
closing argument in which he erroneously claimed that witness Melissa Roberts had said
that when she saw the Applicant at the bank, on a different date from the robbery, he was
wearing what . . . could have been even the same white shirt”;

15. Trial Counsel was ineffective for failing to object to a portion of the State’s closing
argument in which the prosecution erroneously argued that the Applicant’s testimony
wasn’t credible because he claimed to have heard about the bank robbery before he left
the barber shop at 11:00 a.m. when the robbery actually took place at 11:00 a.m.

At the evidentiary hearing, Applicant proceeded forward on the grounds raised in his amended
application. Applicant testified on his own behalf, as well as presented testimony from trial
counsel, Samuel Ogburn, Esquire (herein “Counsel™) and his half-sister, Jada Gibbs. Applicant
also presented an Affidavit from Ronald W. Moak, the former Assistant Solicitor who
prosecuted this case. This Court also had before it a copy of the Applicant’s trial transcript, the
records of the Kershaw County Clerk of Court, and Applicant’s appellate records, and
Applicant's records from the South Carolina Department of Corrections.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to
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observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1983).
Ineffective Assistance of Counsel

In a post-conviction relief action, an applicant has the burden of proving the allegations
in his application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, an applicant must prove
that "counsel's conduct so undermined the proper functioning of the adversarial process that the

trial cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S.

668 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813. An applicant must overcome this

presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, an applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

Page 4 of 15




After careful review based on the standard discussed above, Applicant has failed to carry
his burden in this action. Specifically, this Court finds that Counsel’s testimony is credible while
Applicant’s testimony is not credible. Applicant has failed to prove that Counsel was ineffective
in his representation of the Applicant and that he was prejudiced by any of Counsel’s alleged
deficiencies. Below are the following findings of this Court regarding Applicant’s specific
allegations of ineffective assistance of counsel':

“Trial Counsel was ineffective for failing to impeach state witness

Chad Moore concerning his own pending charges, his sentencing

exposure on his charges, and his motivation to testify against the
Applicant in hopes of earning a favorable deal with the State”

Applicant alleged that Counsel was ineffective for failing to impeach State’s witness
Chad Moore (herein “Moore”) regarding possible benefits derived from his testimony against
Applicant. Specifically, Applicant alleges that Counsel was ineffective for failing to cross-
examine Moore regarding the possible minimum and maximum sentences he faced and how his
testimony against Applicant would favorably affect his sentence. In support of this allegation,
Applicant presented this Court with an Affidavit of prosecuting Assistant Solicitor Ronald W.
Moak? stating that Moak informed the Federal Probation Office handling Moore’s federal bank
robbery charges that Moore had provided “substantial assist[ance]” to the State.

At the evidentiary hearing, Counsel testified that Moore was a “jailhouse snitch” who
testified at Applicant’s trial. He testified he learned that Moore would be testifying a few days
before Applicant’s trial and he requested Moore’s “rap sheet” with his prior convictions.
Counsel testified that he was aware that Moore gave a statement to law enforcement regarding

Applicant’s involvement in the crime based on a discussion that Applicant allegedly had with

! Applicant raised fifteen specific allegations of ineffective assistance of counsel in his amended application;
however, many of these allegations deal with the same general deficiency and have been grouped together
accordingly in this Order.

? Ronald W. Moak is no longer employed by the Fifth Circuit Solicitor’s Office.
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Moore while a pre-trial detainee. Counsel testified that his strategy during his cross-examination
of Moore was to show the jury Moore’s motivation in testifying was purely self-interest, with the
hope he would receive a more lenient sentence. Counsel testified that during his closing
argument, he highlighted to the jury that Moore was not a credible witness and was merely
implicating Applicant for his own benefit. He testified that he did not cross-examine Moore
specifically regarding the maximum and minimum sentences for Armed Robbery because the
charge had been dismissed at the time of trial and he did not think it was necessary to do so.
Counsel testified that he believes he was able to convey to the jury the substantial benefits Moore
was receiving in exchange for his testimony against Applicant, and that any failure to cross-
examine Moore specifically regarding sentencing range for a dismissed charge had no impact on
Applicant’s case.

This Court finds that Applicant has failed to carry his requisite burden in regards to this
allegation. The record shows that Counsel cross-examined Moore regarding likely benefits he
would receive in exchange for his testimony and his self-interested motivation. See Tr. pp. 236-
237. Additionally, the record reflects that Counsel highlighted this motivation to the jury during
his closing argument. See Tr. pp. 388-390. This Court finds that Counsel’s performance was
reasonable and effective. Therefore, this allegation must be denied and dismissed with prejudice.

Trial Counsel’s alleged deficiencies regarding the testimony of
State’s Witness Melissa Roberts

Applicant made several allegations regarding Counsel’s alleged deficient performance
regarding the testimony of State’s witness Melissa Roberts (hereafter “Roberts™). See Amended
Application for post-Conviction Relief Allegations No. 2, 3, 4, 12, 13, and 14. Specifically,

Applicant alleges that Counsel was ineffective for: failing to seek to exclude the identification
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testimony of Roberts; failing to adequately cross-examine Roberts; failing to adequately
highlight inconsistencies in Roberts’ testimony and for inaccurately repeating her testimony
during his closing argument; and failing to object the State’s closing argument regarding
Roberts. This Court finds that Applicant has failed to satisfy his necessary burden of deficiency
regarding Counsel’s performance involving State’s witness Roberts.

Applicant contends that Counsel was ineffective for failing to request a Neil v. Bigoers

hearing regarding Roberts’s in-court identification of Applicant. However, this Court finds that
Counsel’s performance was not deficient, as a Neil v. Biggers hearing was unnecessary because

there was no lineup for the trial court to consider. In Neil v. Biggers, 409 U.S. 188 (1972), the

United States Supreme Court addressed whether a show-up identification was so suggestive that

it violated the defendant's right to due process. I1d. at 196-201, 93 S.Ct. 375. In State v. Traylor,

360 S.C..74, 600 S.E.2d 523 (2004), our supreme court noted “[tlhe United States Supreme
Court has developed a two-prong inquiry to determine the admissibility of an owut-of-court
identification.” Id. at 81, 600 S.E.2d at 526 (citing Biggers) (emphasis added). Our courts now
consistently recognize the general rule that a trial court must, when identification of a defendant
is an issue, hold an in camera hearing “when the State offers a witness whose testimony
identifies the defendant as the person who committed the crime, and the defendant challenges the
in-court identification as being tainted by a previous, illegal identification or confrontation.”
State v. Miller, 359 S.C. 589, 596, 598 S.E.2d 297, 301 (Ct.App.2004) (emphasis added), aff'd,
367 S.C. 329, 626 S.E.2d 328 (2006).

In the present case, the identification in question was from State’s witness Melissa
Roberts, a teller at the bank. Roberts, nor any other witness, was ever shown a lineup. Roberts

testified at trial that she knew Applicant from junior high school and occasionally seeing him at a
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local restaurant and that she identified Applicant on her own. She testified at trial that she could
identify him by “his mannerisms and the shape of his head.” (Tr. pp. 126 In. 24-25). She
testified during cross-examination that she was never shown a photo lineup or “a physical line up
with physical people there.” (Tr. pp. 136 In. 21 — pp. 137 In. 1). She elaborated that she thought
about the robbery for a few days, then voluntarily approached police and gave a statement
identifying Applicant as the perpetrator. (Tr. pp. 138-39). As there was no lineup and the
identification came from a witness with prior knowledge of the suspect, a Neil v. Biggers hearing
was unnecessary because there was absolutely no risk of “raint by a previous, illegal
identification or confrontation.” Miller, 359 S.C. 589, 596, 598 S.E.2d 297, 301. Counsel cannot

be found deficient for failing to request a Neil v. Biggers hearing when such a hearing was

unnecessary.
Additionally, Applicant cannot show prejudice from Counsel’s alleged deficiency in

failing to request a Neil v. Biggers hearing. Counsel was able to vigorously cross-examine

Roberts regarding the unreliability and incredibility of her identification. Additionally, Counsel
was able to highlight to the jury during his closing argument that Roberts’ testimony and
identification of Applicant was undependable at best. At the post-conviction relief hearing,
Counsel testified that it was his trial strategy to show the jury how wholly unbelievable Roberts’
identification was and that it could not be relied upon, much like the State’s case as a whole.
Where counsel articulates valid reasons for employing a certain strategy, counsel's choice of

tactics will not be deemed ineffective assistance. Whitehead v. State, 308 S.C. 119,417 S.E.2d

530 (1992). See also Dempsey v. State, 363 S.C. 365, 610 S.E.2d 812 (2005) and McLaughlin
v, State, 352 S.C. 476, 575 S.E.2d 841 (2003). Therefore, this Court finds that Applicant cannot

establish prejudice in regards to Counsel’s handling of Roberts.
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As discussed above, this Court also finds that Applicant has failed to establish any
deficiency regarding Counsel’s cross-examination of Roberts. Counsel was able to point out
inconsistencies in Roberts’ testimony and how highly unlikely it was that Roberts would
remember Applicant based on extremely limited interaction more than fifteen years ago. See e.g.,
Tr. pp. 120-122; p. 131. Counsel was also able to highlight this to the jury during his closing
argument. See e.g., p. 383; pp. 385-386. Additionally, Counsel testified that the tone he used
during his closing argument was sarcastic and almost mocking of Roberts, exemplifying to the
jury how incredulous it was multiple times. Therefore, this Court finds these allegations must be
denied and dismissed with prejudice.

Trial Counsel’s alleged deficiencies regarding Applicant’s use and
sale of drugs

Applicant alleges that Counsel was ineffective for failing to object when the State
introduced testimony regarding Applicant’s admission to the distribution of crack cocaine and
for failing to request a curative instruction based on the introduction of this evidence. Counsel
testified he moved to suppress evidence in the form a videotaped admission of Applicant where
Applicant references distributing crack cocaine. Counsel elaborated that during this videotaped
interview with law enforcement, Applicant stated several times that he did not need to rob a bank
because he made his money selling crack cocaine. Additionally, Counsel testified the videotape
references Applicant borrowing a bicycle from a witness, Arthur Macklin, in exchange for a $20
piece of crack cocaine. Counsel testified that he moved to suppress this videotape and any
reference to Applicant’s distribution of crack cocaine, arguing to the trial court that these
statements are more prejudicial than probative. See Tr. pp. 19-23; pp. 199-205. Counsel

testified, and the record confirms, that the trial court granted Counsel’s motion, but did allow the
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State to reference Applicant borrowing Arthur Macklin’s bicycle for a $20 piece of crack
cocaine. Counsel again objected when the State sought to introduce this testimony during the
trial. See Tr. pp. 270-276; p. 278. Additionally, Counsel moved for a mistrial, which was denied

by the trial court. See Tr. pp. 278. Counsel testified that after his objections and motion for a

mistrial were overruled, he made a strategic decision not to move for a curative instruction

because he did not want to highlight Applicant’s drug involvement to the jury yet again,
particularly so close to deliberations.

This Court finds that Counsel appropriately moved to suppress any reference to
Applicant’s distribution of crack cocaine, correctly objected and moved for a mi.stria] when such
evidence was admitted, and when these objections and motions were overruled, he made a valid

strategic decision not to move for a curative instruction. See Edwards v. State, 392 S.C. 449,

456-57, 710 S.E.2d 60, 64 (2011) (“[W}hen counsel articulates a valid reason for employing a
certain strategy, such conduct generally will not be deemed ineffective assistance of counsel. The
validity of counsel's strategy is viewed under an ‘objective standard of reasonableness.’” Lounds
v. State, 380 S.C. 454, 462, 670 S.E.2d 646, 650 (2008). The United States Supreme Court has
cautioned that “every effort be made to eliminate the distorting effects of hindsight” and evaluate

counsel's decisions at the time they were made. Strickland, 466 U.S. at 689. Accordingly, we

must be wary of second-guessing trial counsel's tactics. Whitehead v. State, 308 S.C. 119, 122,

417 S.E.2d 529, 531 (1992)). This Court finds that counsels’ performance went well beyond the
standard of reasonableness according to professional norms, and therefore, Applicant has failed
to establish any deficiency regarding this allegation. Therefore, this Court finds that this

allegation must be denied and dismissed with prejudice.

Page 10 of 15




Trial Counsel’s alleged deficiencies regarding threats to State s
witness Arthur Macklin

Applicant alleges that Counsel was ineffective for failing to object when State’s witness
Arthur Macklin (hereafter “Macklin™) testified he had been threatened and physically assaulted
for cooperating with law enforcement and for failing to object when such comments were made
during the State’s closing. This Court finds that Applicant has not satisfied his burden in regards
to these allegations. Counsel testified that Macklin had a reputation as unreliable and was well-
known as a significant drug user, which was easily conveyed to the jury by Macklin’s disposition
while on the witness stand. Counsel testified that Macklin’s comments were completely
irrelevant to Applicant’s case and did not harm Applicant whatsoever. Additionally, Counsel
testified that during his cross-examination of Macklin, he highlighted to the jury that Applicant
had never hurt or attempted to hurt him and that Applicant was not related to his current
harassment. See Tr. p. 184 Ins. 13-15; p. 186 Ins. 13-18. Counsel testified that he did not object
to the State’s closing argument comments on this because he did not find the comments
objectionable. He elaborated that the State’s comments were innocuous to Applicant’s case, as
Macklin readily admitted during cross-examination that Applicant had never harassed him in any
manner and was not responsible for the current harassment. This Court finds that Counsel’s
performance was reasonable and effective. Counsel appropriately cross-examined Macklin, who
freely admitted that Applicant was in no way responsible for any harassment. Additionally, this
Court finds Counsel’s decision not to object to the State’s closing comments to be reasonable.

See Humphries v. State, 351 S.C. 362, 570 S.E.2d (2002) (The relevant question in determining

whether counsel was deficient for failing to object to the State’s closing argument is whether the

solicitor's comments so infected the trial with unfaimess as to make the resulting conviction a
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denial of due process). Therefore, these allegations must be denied and dismissed with

prejudice.

Trial Counsel’s alleged deficiency regarding testimony that a
stolen four-wheeler was used to commit the robbery

Applicant alleges that Counsel was ineffective for failing to object to testimony that the
four-wheeler allegedly used to leave the bank following the robbery was stolen. See Tr. 282 Ins.
17-21. Counsel testified that his theory of the case and defense presented was not that a robbery
did not occur, but that Applicant was not the assailant. He testified that the defense centered on
Applicant’s alibi and that he was in no way involved with the robbery. He testified that whether
or not the four-wheeler used to commit the c?ime was completely irrelevant to Applicant’s
defense and therefore he did not find the comment objectionable. A review of the record in its
entirety supports Counsel’s testimony. This Court finds Counsel’s decision not to object to this
comment to be reasonable, as it was completely irrelevant and harmless to Applicant’s defense.
Therefore, this allegation must be denied and dismissed with prejudice.

Trial Counsel’s alleged deficiency for failing to ask the jury to
observe the multiple tattoos and scars on Applicant’s arms

Applicant alleges that Counsel was ineffective for failing to ask the jury to observe the
multiple tattoos and scars on Applicant’s arm, as these tattoos and scars are readily visible and
were not mentioned by eyewitnesses from the bank. This Court finds that this allegation must be
denied and dismissed with prejudice. The record reveals that Counsel questioned Pamela Moore,
one of the State’s witnesses and a Sargent with the City of Camden Police Department, regarding
the inconsistencies in the suspect’s description, most notably that eyewitnesses observed “tattoos
on both arms;” however, no witnesses testified regarding these visible markings. Tr. p. 194 In.

19-p. 195 In. 11. Additionally, Counsel highlighted this to the jury during his closing argument,
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citing that no bank teller or other eyewitness from the bank noticed tattoos on the assailant
wearing a short-sleeved shirt, despite Applicant having visibly noticeable tattoos. Counsel
testified that he made a strategic decision not to show Applicant’s tattoos to the jury, as the
tattoos were extremely vulgar and included phrases like “thug life.” He testified that Applicant’s
tattoos were visible to the jury from a distance during the trial, so that the jury could see that
Applicant had tattoos without viewing the “very explicit” nature of the tattoos. Counsel testified
that any probative value to possibly be gained by asking the jury to closely view the tattoos
would be outweighed by the significant prejudice of observing tattoos with such widely-known
negative connotations, which he feared the jury would interpret as “thug equals guilty.” This
Court finds that Counsel has articulated a valid strategic reasoning for not presenting such tattoos
closely for the jury’s review, which was more than reasonable and prudent based on the

circumstances. See Edwards, supra. Therefore, this allegation must be denied and dismissed with

prejudice.
Trial Counsel’s alleged deficiency for failing introduce testimony
10 refute claim of Roberts that Applicant and his family frequented
- a restaurant owned by her in-laws “at times.”

Applicant alleges that Counsel was ineffective for failing to introduce testimony to refute
Roberts’ claim that she recognized Applicant from him and his family visiting her in-laws’
restaurant “at times” since high school. In support of this allegation, Applicant and his half-
sister, Jada Gibbs, testified that their family has never been to this restaurant. Applicant’s sister
elaborated that this restaurant is widely known to be “racist” with confederate flags and other
like memorabilia throughout, and because of this, her family would not patronize such a

business. However, Applicant testified during the trial that he had never been to this restaurant.

Tr. p. 319 Ins. 14-20. Additionally, Counsel testified that he did not believe such additional
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testimony was necessary, as Applicant himself testified not only that he had never been to this
restaurant, but that he had never seen Roberts in his life. Counsel testified that he highlighted
this several times to the jury during his closing argument, once again showing the jury that
Roberts’ entire story was incredible, embellished and that, ultimately, Roberts was not a credible
and reliable witness. This Court finds that Counsel’s performance was reasonable based on

professional standards. Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland).

Therefore, this allegation must be denied and dismissed with prejudice.
Trial Counsel’s alleged deficiency for failing to object to

comments during the State’s closing argument regarding time he
left the barber shop

Applicant alleges that Counsel was ineffective for failing to object to a portion of the
State’s closing argument in which the prosecution argued that Applicant’s testimony was not
credible because Applicant claimed to have heard about the bank robbery before he left the
barber shop at 11:00 a.m. when the robbery took place at 11:00 am. Counsel testified that
Applicant never provided him or law enforcement a clear timeline of his whereabouts on the day
of the robbery. This is supported by the record. See Tr. p. 277 Ins. 2-8. Counsel testified that
because Applicant had given differing times for his arrival to and departure from the barber shop,
he did not think the solicitor’s closing argument comments were objectionable. This Court finds
Counsel’s decision not to object to the Siate’s closing comments to be reasonable. See

Humphries v. State, 351 S.C. 362, 370 S.E.2d (2002) (The relevant question in determining

whether counsel was deficient for failing to object to the State’s closing argument is whether the
solicitor's comments so infected the trial with unfairness as to make the resulting conviction a

denial of due process). Therefore, this allegation must be denied and dismissed with prejudice.
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CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post conviction relief must be denied and dismissed
with prejudice.

This Court notes that that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

7L —7
AND IT IS SO ORDERED this /% day of ~Juslerzy 2018

D Z o)

JAMES R. BARBER, 111
Presiding Judge
Fifth Judicial Circuit

(3ot e South Carolina.
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This matter eoties before this Court by way of Applicant’s “Rule 59(¢) SCRED, Motlon to Alter ;r
Amend;” 'askmg thi§ Eotift io alter o amend its Order of Distissa denying Applicant post=eotivietion
rehef.

I

The records before this Court show that Applicat was indieted by the Kershaw Couity Grand Jury
diiring the Oetober 2008 term for Kidnapping (3008-68-28-01553); Use of a Firearm during a Violent
Crime (2008-68:28-01556) and duiring the November 2009 tefi for Enterinig a baik with Hitent to Steal
(é@O@-’GS—QQ 1548). Samuel Ogbiih; Esquire; représented Rim: Applicant proceeded 16 a juty trial before
the Hotorabie 6. Thonias Eoeper; ir; where he was fouid guilty as indieted: On November 18, 2009,
jidge Cooper sentenced him to sighteen years imprisonment for both Kidnapping and Entefing a Bank
with Inteiit to Steal and five years imprisonment fof Use of a Fireann during a Violent Cririe; with all
sentenees to be served eonetiFrently.

A notiee of & ppeal was filed and an appeal perfeefed The South Carolina Cotirt of Appeals

affirmed Applicant’s conviction and sentenee after brsfing. State.v. Jarvis Gibbs; Op: No. 201 1=UP=511

(S:€: €. App: filed December 19; 2011): The Remitiitur was sent 6f Deseiber 19; 2011,
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inetfective dssistanice of eotinsel: Respondent made its Reétiirti on Jiinie 20, 2012, requiesting an evidentiary

T

1 : ] ] 3

1e4ring be held:

heteaftsr; Appliea; throtigh his eounsel; filed an amended application on Jute 3, 2013,
legitig fifteen ddditional grotinds of ineffective assisiaries of eounsel: A evidentiary hedring ifito the

matter Was eonivened on fiiiie 6; 2013, at the Richland Counity Coirthotise. Applisant was presesit at the

. 1 s e
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hedrinig aiid Wwas represeiited by Tara D. Shiitling; Esquire. Respondent was represented by Assistait
Attortiey Genieral Megan E: Hattigan of the Sotth Carolina Attoriisy General’s Office. By wiitten order
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January 14; 2014 and filed on January 17; 2014 the Coiirt denied and distissed Applieant’s

Y

ost-=onviction relief application with prejudice: A eopy of this Order was served on Applicant’s eourise]

it
This Cotirt’s Order of Dismissal cotitains the required findings of faets and songlisions of law as

Faqliired by 8.€. Eode Afin: § 17:37:80 (1976) and Ruile 53(a) SCREP. Segaiso MeCray v State; 305 §.C.

329, 408 §.E.3d 241 ( 1991). Having earefully reviewed the entire reeord in this matter; this Cotift fifids
that 6 basis for altering oF amending is priof ruling.’ Therefore; this Cotirt Hereby denies the Applicant's

Mbtion if its é'ﬁﬁref*;/, and affirms the prcv1b‘us Order of Disiissal:

This Eotirt Aotes that if the Petitioner desires 1o seciire appeliate review of this Order and the Order

The Court if it dlscreti‘o‘ri, RS cons 1dered thls matter based i iipot the Hotions submlﬁed by the pé.rhes and the post=eonviction
felief file; Sifice otal argiiment wili it did the Cotirt in Féaching its deeision: S&8 Riilé 59(8); SEREP:
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of Distiissal; & iotiee of appeal st be filed and served within thirty days of the service of this Order.
Petitioner is direeted to Rules 203; 206; and 343 of the South Carolina Appeiiate Cotirt Rules for the
appropriate proeediires to follow afier fivties of appeal has been timely filed,

fé 7
AND; IT 1§ §6 ORDERED s . diy of fg@ 43/ .304%

s WYy

X / Z =

JA\AESR BARBER,; iii
Presldmg Judge
Fifth judisial Citeuit
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