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‘ INTEkEST OF AMICI CURIAE'
~ Protection and Advocacy for People with Dis.abilities, I:nc.,.the South Carél‘ina‘ B
Chapter of the National Academy of Elder L;w Attorneys, South Carolina Legal
Services, and South Carolina Appleseed-Legal Justice Center_respectfully submit this
“brief as amici curiae on questions of law, under the Americans with Diéabilities Act
(ADA),2 the South Carolina Administrative Prpcedures Act, and sfate and federal case
law, relevant this appeal.. . |
Protection and Advocacy for People with Disabilities, Inc (P&A) is a statewide,
nonproﬁt advocacy organization whose purpose is to promote the legal, civil, and human
rights of people with dis'abilities.3 The State of South Car_olina has deéign_ated P&A to
serve as the fedéfally—mandated Protection and Advocacy System for South Carolina. -
S.C. Code Ann. § 43-33-310 to 43-33-400 (1976 & Supp. 2013). As such, P&A is
authorized by federal and state law to enforce the civil rights of people with disabilities
and is specifically charged with protecting and advocating for the rights of people with
developmental disabilities. Developmental Disabilities Assistance and Bill of Rights Act
0f 2000, 42 U.S.C. §§ 15001 to 15009. Under state law, P&A has the power and the duty
to advocate for the rights of people with disabilities by "pursuing legal, administrative,
and other appropriate remedies." S.C. Code Ann. § 43-33-350(1) (Supp. 2013). P&A
assists individuals with disabilities who experience discrimination as a result of a

disability, or who are illegally denied needed services by a program or agency. The goals

' Pursuant to Rule 213, SCACR, this brief is conditionally filed and accompanied by a
motion for leave to file the brief. . _

2 A glossary of acronyms relevant to this case is provided at the conclusion of this brief
for the Court’s convenience.

3 Additional information regarding the work of P&A is available at http://pandasc.org/.



of P&A include increasihg public knovxt/_l_edge qbqut the rights of people Vyith disai)@lities )
and paﬁicipating~ in iitigation affecting the-lega.l’fights a'nd.status"of people 'with A |

- 'disabilitie's... P&A has participated as amicus éuriae in cases before South Carolina
'appellat'e c‘our'tsyand the United States District Court for the District of South Carolnina.
E.g.. Singleton v. State, 313 S.C. 75, 437 S.E.2d 53 (1993); Clemson Univ. v Speth, 344
S.C. 310, 543 S.E.2d 572 (Ct. App. 2001). More speciﬁcal'l}-/, P& A has participated as

. amicus curiae in two cases addressing the 2010 cuts at issue in this case.A Peter B. v.

| Sanford, 6:10-CV-767 (D.S.C. Feb 1, 201 1)(0rder granting preliminary injunction
preventing the implementgtion of the reductions in'services; not reported);. Karen W. v.
Sanford, Petition in the Original J ur-isdictionA of the South Carolina Supreme Court
(P-etiti,on Denied December 31, 2009).

Many P&A clients receive serviées through the Intellectual Disabilities/Related
Disabilities (ID/RD) waiver. The ID/RD waiver is admini_ste_red as part of the Medicaid
program by the single state Med‘icéid agency, thé South Carolina Department of Health
and‘Human Services (SCDHHS). The Soﬁth Carolina Départmen? of Disabilit-ies and
Specia_l Needs (SCDDSN) oversees the day to day operation of the wai?ér. See generally
Doe v. Kidd, 501 F.3d 348 (4th Cir. 2007). Reductions to these waiver services are at |
issue in this case. P&A represents many individuals who need gppropriate services to
enable them to liv.e in the community. P&A is committéa to ensuring that the principles
of the Americans with Disabilities Act (ADA), as interpreted in Olmstead v. L.C., 527
U.S. 538 (1999), are followed in the state’s implementation of Medicaid waivers.

South Carolina Chapter of the National Academy of Elder Law Attorneys

(SCNAELA) is a state chapter of the National Academy of Elder Law Attorneys -

e



- _ (NAEYLA-).4 _-SCNAE‘LA is an'éducation and advocacy organizat_ic;n. Membe_r.s‘_bf
B SCNAELA are South Carolina attorneys who practi,cé m the ’éréé Qf élcigir la;\;v, .wh‘ivc-h
includes "advoca‘cAy for p_eoplé who are elderly aﬁd beop‘le_ who are disabled. ‘The mission
of SCKNAELA‘is" to. e&uéate' and é-séist atforﬁeys in providing ad_vocacy,' guidanc’e_ and
services té enhance th¢ lives d_f'pe’opie as they age as 'weil as -ind_'ividuals with special |
,need,‘s.'. SCNAELA hés, as.the orgahizatidn has evo‘lved? an increaSing emphasis on
_ ins';it.utional, as well as'individual, édybc’acy for people with disabilities, régardless éf
- age;.with pgr_ticular e’r‘np.hasis- on access to go?ei’mﬁent benefits and s"ervicés thgt are
essential to achieVing as muéh dignity and _independéncée as po'ssible. |
South “Cérolir"lé Legal Services (SCLS) is‘ a non-profit statewide law firm
' providing legal assistance i‘n'a wide variety of civil legal _"matters to eligible low income
_. residents of South Carolina.” SCLS is the sole federally funded Legal Sérvi;es
Corporation grantee in South Car‘olina and 'recei\}es additional funding froﬁl a Varie;ty of
sources, including the South Carolina Bar Foundation, lpcal United Ways, state court
filing fees, and other federal, state and local fqnding. SCLS’ m-issior'l is to protect the
rights and reppesént the interests of low income South Carolinians. Among SCLS’
priorities are fépresenting low income individuals in Medicaid cases involving home and
community based services.
.South Carolina Appleseed Legal Justice Center (Appleseed) is a non-profit
organization, based in Columbia, South Carollina, and loosely affiliated with 14 other

public interest justice centers in the Appleseed network within the United States. The

* Additional information regarding the activities of the SCNAELA is available at
https://www.naela.org/.
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mission of Appleéeeo is to identify and examine social injustice, make reeorhmendations,
and ad,\'ooate for effec,t_it/‘_e solutions.- Appleseed hes served, a.vtfide rén'ge of Vneec‘i-s for the
low-in,come conhhunity in South Carolina for' the past 25 years through legal work,
- economic development social legislation ano public and legal education. As an
advocate for low income South Carolinians, Appleseed has an interest in the present case
"based on the methods employed by SCDDSN to cut Medicaid services, Wthh could be
employed to cut ser\{ices to low-income South _Carolinians as _well as disabled |
intii;('idual's. Further SC Appieseed is concerned with any state agency _circuntventi-ng the
‘SOUth. Carolina Administrative ‘Pfocedtires Act hy establishing binding horms wi_thoUt
going through the-proper regtllator.y,process.‘ SCDHHS has attempteti to :irhplement a
* hard and fetst rule regarding a public benefit without following the rhle meking
- procedures required to promulgate regulations. Allowing state égenciesto cut services Ain
a manner inconsistent with' stateAartd federal law could have'a very hegative impact on the
low income community in South Carolina. |
| 'BACKGROUND .

SCDDSN ptovides services to individuals with intellectual disabilities; related
disabilities, autism, head-injuries, and spinal cord injuries. S.C.' Code Ann. § 44-20-10 to
44-20-510 (Supp. 2013).: The vest majority of SCDDSN’s funding derives from the

~ . federal Medicaid® program, passed through to SCbDSN from the state Medicaid agency,
SCDHHS. Medicaid funds are used to provide health care to those in poverty or with

exceptional health care needs, including services to individuals requiring long-term care. |

> Additional information regardmg the work of SCLS is avallable at
http://www.sclegal.org/.



_Medicaid funded long- term care may be prov1ded either in 1nst1tutions or in the -
_community. See generally 42 U.S.C. §§ 1396a, amended by Pub. L. No 113-67, 127
Stat. 1165 (2013); 1396n(c). Because some conditions of federal Medicaid law are
wai\ied in order to provide certain groups of people with disabilities services in the
| COn_imunity rather than in institutions these programshaize been historically referred to as
e \\aivers " See generally Doe v. szcl 501 F:3d 348 (4th Cir.-2007). Usmg Medicaid
funds for walver serv1ces,_rather than for 1nst1tut10nal care, prevents unjustlﬁed
institiltional isolation of pt:rsons with disabilities in clorjnplizince with the Americans with
' Disabilities‘Act'(ADA) Aa_rid the United-'Stétes Supreme Court’s landmark decision in
' '.O'/nistead v. L.C. 527 U.S. 581 (19995. Waivers mu_st'b_e de:signed so that services in the.
community are cost neutral'cdmpared \yi_th in"stitutio_nal.care,'ibilt such services are
tynically rnu'ch less expensi\ie than care in an institution._ See 42 USC § 1396n(c);
Fisher v, O,kla/zom'a‘Herilt/z Care Auth., 335 F.:3d 1175, 1178 i(l‘Oth Cir. 2003).
SCDDSNV'pI‘O\-’idCS for the day to day operation the 1915(0:)7 Medicaid wai'ver .
releveint_ to this action, the ID/RD waiver. However, SCDHHS remains the single state
: i\/Iedicaid’agency responsible for the Medicaid program.- See S.C. Coide Ann. § 44-6-
~.30(1) (Supp. 2013);_4-2AC..F.R. § 431!10(a_), (e).
The"Anp'ellant is a participant in the ID/RD waiver. The _ID/RD waiver is for
.persons who (1) have an intellectuail'd'isability (mental retardation) or .a reiated disability,

. (2) are eligible for Medicaid, (3) meet level of care for an Intermediate Care Facility for

6 Medicaid is a joint federal and state program. See Doe v. szd 501 F. gd 348, 351 (4th
C1r 2007).

7 States may operate a variety of Medicaid waivers. The ID/RD waiver is a 191 5(c)
waiver, named after the section of the Medicaid act that created it. Social Security Act, §
1915(c), as amended, 42 U.S.C. § 1396n(c). :



Intellectually Disabled (ICF/ID), and (4) who need home and community based services
m order to live in the communityl See gene;"ally DDSN ID/RD Waiver Manual, Chap.
1.8 All individuals on the waiver must meet a level of care that is sim‘ilar to tha-t.required
to‘recei\'/e services in a nursing home. Do’g v. Kidd, 501 F.3d at ‘35 1.° In other words,
individuals on the waiver have signiﬁcaﬁt(deﬁcits and need significant assistance. similar
to the needs of ihdiv‘iduals In institutions.

In late 2009, SCDHHS sought and recelved the approval of the United States
Department of Health and Human Services’ Centers for Medicare and Medlcald Services
(CMS) to amé_n'd the ID/RD W_aiver to limit or cap certain se‘ryices. R. 940. The
'z\irr.lendediwaiver'pl,écés a service use cap or flat cap on the ﬁuml?er of hours an individﬁal
can receive of parﬁcuiar services: - Personal Cére I and 'I‘I, Adult Atten"(iant Care, Adult
Compénion Care, Nursing, and In-Home Re’spite Services..lo R: 1,17__(from th‘é*Réport and

Recommendation of the Magistrate Judge in United States District Couft, District of -

¥ The Waiver Manual is available at : :
' http://www. ddsn.sc. gov/prov1ders/med1caldwa1verserv1ces/mrrd/Documents/Default/MR
: RD%70Wawer%7OManual%’)OChapter%?O1 -%20What%20is%20a%20Waiver.pdf
(last viewed Feb.12, 2014).
’ The Fourth Circuit describes the level of care as being like that of a nursing home, but -
techmcally the level of care that must be met is Intermediate Care Facﬂlty for
' Intellecrually Disabled or ICF/ID.
10 Specifically, Personal Care II, Adult Attendant Care, and Adult Companion Care are
capped at a maximum of 28 hours per week (the waiver participant may use a
combination or a single service, but the single service or combination cannot exceed 28
hours per week); Personal Care I is capped at 6 hours per.week; Nursing is capped at 56
. hours per week or 42 hours per week depending upon whether an licensed practical nurse
-(LPN) or registered nurse (RN) provides the service; and in-home respite is capped at 68
-hours per month, with some exceptions. ‘The waiver document provides that the respite
cap may be exceeded for individuals requiring extraordinary care in order to remain in
the community: - ID/RD Waiver Manual, Chap. 10, Adult Attendant Care Services, Adult’

- - Companion Services, Personal Care Services, Respite Care, Nursing Services available at

http://ddsn.sc.gov/provider: s/med1ca1dwa1verserv1ces/mrrd/Pages/default aspx (last
_v1ewed Feb. 14, 7014)



‘South Carolina, Peter B. v. Sanford, 6:10-CV—_767 (D.S.C. Feb-1, 201-1)). These seﬁiccs
provide care to address the needs ofiridividqals who live i.n the;r own’ home_S or the home |
ofa'famil}-{ member or fri‘end.' Only the waivers for which SCDDSN provides the day to »
day operation were amended to place éaps on p¢rsonal care. The Community Choices
waiver, 'which provides services to peopl_e who afe elderly or who are disabled, operated
by SCDHHS does not cap personal care services. Tfl¢ ainount of persqnal care provided
under that waiver is based upon the participant’s'nee'd'for. the service. See generally |
Community Choices Waiver Application, Appendix C: Participant Services; C-1/C-3
Servi.ce. Speciﬁcation; Service-Personal Care (listing no limits on amount, ﬂequency, or.

"duration of the service)."" |

Any'individu‘al on ti]e ID/RD waiver x_villnhave a set of identified and doéumeht.ed

health and safety needs,'and a plan of care that addresses ho“; thoge needs are to be met
throﬁgh services or inter;/entions. See ID/RD Waiver Manual, Chap. l,p.3 A(“Upon
éﬁroll'fnent, approved pirovi‘ders may be autho‘riz.gd to render the needed services that are
indicated on the participant’s Support Plan-[or plan‘incare] and included ip his/hér :
apprOVéd waiver b.udget”).lz. An example of a healtflli-oriented need is continued support
with personal care tasks like brushing -teeth. The person io support this need §vould be a

| caregiver working for a Qualiﬁed perSonél care provider; 'the caregiver would either

perform the task or help with it. The cost of this service is $14.80 per hour. R. 243,

"' Community Choices Waiver Appllcatlon available at
~ https://www.scdhhs. gov/1ntemet/pdf/Apphcat10n%2Ofor%201915(c)%20HCBS%20Walv
- er%20SC_00405 R02 00%20-%20Jul%2001,%202011.htm (last viewed Feb. 12, 2014).
2 D/RD Waiver Manual, Chap. | available at ,
http://ddsn.sc. gov/prov1ders/med1caldwalverserv1ces/mrrd/Documents/DefauIt/MR RD%
20Waiver%20Manual%20Chapter%201-%20What%20is%20a%20Waiver.pdf (last
viewed Feb. 12, 2014). Appellant’s annual budget is $37,364.45. R. 243.



Also, any service, including personal care, provided through the waiver must be provided
“in acceidance with a written plan of care. 42 C.F.R. § 441.30-1 (b)(])(i)., amended by. 79
Fed. Reg. 3029 (Jan. 16, 2014, effective Mar. 17, 2014).

In addition to addressing needs and goz'il‘.s, devel'onment of an'individual’s plan of
care also involves determining the ainbunt, duratien, and eeope of services that are
" necessary. 42 C.F.R. § 440.230. Personal care needs, the subject of this apneal, are
generally objective and quantifiable. Even individuals who do not have a disabilitry must
spend a cert_ai_n amount of time on activities of daily living like brushing teeth, bathing,
preparing and consuming meals, cleaning clothes, maintaining living space, etc. See
: gezieral/y, ID/RD Waiver Mannal, Chap. 10,- Personal Care S-ervices-.l3 ‘For individuals‘,
whether assistance with these activities 1S neede(i or not, the amount of tirrie and effort
- expended to accomplish these tasks by the individuals or their caregivers is a fairly
consistent and determinate amount. Further, failure to aceomplish these activities can
place an individual’s heaith and safety at risk. Denending upon the activity and the -
' inc‘lividual’s health, an individual may deteriorate if person‘al care needs are not met. The
failure to provide for an individual’s needs in the community may leaci to unjustified
: isoleition of the individual in an institution in violation of the An_iericans with Disabilities

Act as interpreted by Olmstead v. L.C. 527 U.S. 5l81 (1999); see 42 U.S.C. § 12132.

B Available at :

‘http://www.ddsn.sc. gov/prov1ders/medicaidwaiverserv1ces/mrrd/Documents/Default/MR
RD%7OWa1ver%7OManual%7 0Chapter%2010%20%?2 8Personal%’)OCare%’)OSerwces

%29.pdf (last viewed on Feb. 12 014) :



STATEMENT OF FACTS

Appellant receivéé services throuAgh the ID/RD wa.i'ver becéuse he has qérebral
palsy, a related disability. Appellgnt is a young man who lives in an apartment next to
his parenfs’ home'. R. 923. »Appellant ﬁses a wheelc;hair and can move his wheelchair
with a joy stick,.but he cannot get in and out of his wheelchair withou;[ assistance. He
requires total assistémce wi_th 2'11.1 activities of daily living, including bathing, dressing,
‘ toilet'i.ng, préparing food, housekeeping, and he requires two individuals to assist him
getting iﬁ or out.of his wheelchair and to supervise his gait trainin_g.l4 R. 920. Appéllant
also requires assistance to prevent isolation, namely to attend community events and
volunteer activities. R 923. Appellant’s disabilities are not intellectual, but physical; he
also has been egpeﬁencing anxiety and depréssion as a result of s.tr'ess over his physical -
limitations. R. _917-918-. As determiﬁed by SCDDSN, Abpellant’s needs are exceptional.
R. 282-283, 335, 158 (showing that Appellant met tHe_ requirement for the respite
exception té the 68 héur cap on respite services.).A SCDDSN has determined fhe_ ‘
| Appellant has “a serious medical condition resUlting in substantial physicral impairment
of disability requiring comprehensive care management defined as extensive hand-on
assistance or tqtal Ca-re on a routine basis,” and he needs extraordinary supervision and
observation or “frequent.and/or life saving admin_istration of specialiéed.treatments.”' R.

164."°

* " The Appellant used affidavits for proof in the fair hearing due.to witnesses being
unavailable. Respondent waived any objection to the use of these affidavits and did not
present contrary evidence to what was contained in the affidavits. R. 268.

5 Also, available at ID/RD Waiver Manual, Chap. 10, Respite Care available at
http://ddsn.sc. gov/prowders/medlca1dwa1verserv1ces/mrrd/Documents/Default/Chapter10

R.pdf (last viewed Feb. 12, 20 14)




This appeal involves three different determinations for the amount, duration, and
scope of services for Aépellant:'

1. The level of services Appellant’s treating physician recommends for
him based ﬁpon his needs. Appellant has never received this levél of
services. AAppellant’s treating physician recommends the folloWing: 7

o ' Per week re,cémmended by treating physician: .56 hours pér week
of bersOnal care services from two caregivers totaling 112 hours -

" per week of personal care services. In addition to the personal

care services, Appellant’s treating physician recorﬁmended 25
hours per week of companion services.lé R.921. Appellant’s
doctor recogﬁized that one caregivef acting alone could not
provide the assistaﬁce with transfer and to.ileting needed by the -
Appellant to prévent- regression and decubitus_ﬁlcers. R. 920.

o Per week total: 81 hours of care (137 -tOt;cll h;)urs funded)

o Per day total: 13 hours on weekdays ahd 8 on'weekends.

N

The level of services SCDDSN assessed Appellant as needing and
authorized him to receive. Appeilant has been receiving this level of
services at least since 2009. Upon information and belief, Appellant -
continues to receive this level of services by agreement.
o Per week assessed by SCDDSN 1n 2009: 54 hour;, per week of
personal care, 15 hours per Week of companion services, aﬁd 36

hours per week of respite. R. 335. However, the 54 hours results

10



in only 26 hours of care.from two personal care attendants. See R.
920. | |
o Per week total: 105 hours per week. |
o Perday total: 15 hours per day.
3. The level of services SCDDSN will impose upon Appellant pursuant td
| - service limits affecting all ID/RD waiver participants and-increased
respite hours.
o Per week amount pursuant to the caps: 28 hours combined of
perso.nal care a_nd companion. 39 hours of re'spite.I7 R. 335.
However, the 28' hours of personal care résults in oﬁly 14 hours of
care from two persénal care attendant's. See R. 920.
o Per week total: 67 hours of care..
A ‘o Perday total: 9.5 hours of care.
In early 2009, Appellant appealed the SCDDSN assessment of his needs bec"ause‘
he disaéreed with the assessment, which only provided 54 hqurs of personal care and 15
hours of companion (Number 2 above) and did not take into account his need for two
caregivers to lwork with him. -He contended that he needed additional services and that in
performing the assessment, SCDDSN ﬁad not considered the opinion of_hi-s treating

physician nor ihformation regarding his well-being provided by fémily and caregivers

'® Appellant’s physician did not make a recommendation for respite, but presumably
some respite would be necessary to give his parents a break from providing care.

17 Appellant requested 228 hours per. month of respite. R. 162. Only 172 hours per
month were approved. .R. 167. Converting per month hours into weekly hours uses the
following formula: 172 (hours) x 12 (months) = 2064 yearly hours. 2064 (hours)/52
(weeks) = 39 hours of care per week. The increase in respite is 3 hours per week.
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(Number 1 abO\./e).. R 33-35. Appellaﬁt had a hearing on the merits on June 29, 2009.
R.31. On Novémber 16, 2009, the SCDHHS Hearing Ofﬁcer.o.rd_ered the case femandéd
on the issue ofioérsonal care and corﬁpanion services with regard to those services “for
the remainder of 2009.” R. 41. In the November deciéion, thé SCDHHS Hearing Officer
required SCDDSN to take into consideratibn an affidavit oAf Appellant’s treatiné
physician about the mecﬁéal necessity for additional personal care hours and statements
from Appellant and his family. R. 41. No such reevaluation is in the record and
presumably did not occur. | As in January 1, 2010, the Appellant was still re.ceiving the
same number of hours he had béen receiving in 2009. R. 21. |

If the reduction to his services ié implemented, Appellant will receive only 67
hours of care per week, rather than the éurrent 105 hours. SCDDSN will reduce his care
by more than 5 hours per day. Prior to this current appeal;Appellant’s treating physician
had determined he needed 105 hours of care per week to li\;e safely in the community, a
SCDHHS hearing officer had remanded the issue of the number of hours to SCDDSN to
take into account the affidavit of Appellant’s treating physician, ana SCDDSN had

' determingd that Appeilant was medically complex, requiring total care and extraordinary
supervision and observation. R. 164 (respite exception criteria ap?rov’ed by SCDDSN on |
R. 167.). However, because of the arbitrary implementation of an “across the board™ flat
~ cap on services, the Respondent plans to reduce Appellant’s overall houfs of care by 38

hours per week, approximately five hours per day.
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ARGUMENT
I. The arbitrary'cap’s on community based services violate the ADA
when the cuts place vulnerable citizens at serious risk of
institutionalization.

Title Il of the Americans with Disabilities Act of 1990 (ADA), prohibits
discrimination against individuals with disabilities. 42 U.S.C. $ 12132. “[N]o quaiiﬁed
individual with a disability shall, by reason of such disability, be excluded from
participation in ot be denied the benefits of the services, programs, or activities of a
pnblic entity, or be subjected to discrimination by any such entity.” 42 U.S.C. § 12 132;
28 C.F.R. § 35.130(a). In order to implement the ADA, Congress granted the
., Department of Justice (DOJ) the authority to promulgate regulations. 42 U.S.C. §

12134(a). The ADA does not require a state or other pubiic entity toiprovide any
particular type of program, but for any program the state does provide, individuals with
disabilities cannot be denied access to that program due to their disabilities. See 42
U.S.C. § 12132; 28 C.F.R. § 35.130(a). |
In order to allow access to programs and services, the public.entity “shall make
| reasonabie modifications in policies, practices, or procedures . . . unless the public entity
can demonstrate that making the modiﬁcations would fundamentally alter the nature of
the service, program', or activity.” 28 C.F.R. § 35.130(b)(7). The requirement to make
-reasonable modiﬁcations includes programs which pro‘viderservices, like personal care.
Public entities must make reasonable modifications in order to administer services “in the
most integrated setting appropriate to the needs of qualified individuals With disabilities.”
28 C.F.R. § 35.130(d) (the “int'egration mandate’). The most integrated setting

appropriate is defined as “a setting that enables individuals with disabilities to interact



with non- dlsabled persons to the fullest extent p0551ble O/msread v. L.C., 527 U S. at
592 (c1t1ng 28 C.F.R. pt. 35, App. A. p. 450 (1998) redesignated App. B at 75 F.R.
56164-01). "Unjustlﬁed isolation . . .is properly regarded as discrimination based on
dlsablllty Olmsfead v. L.C., 527 U.S. at’597.
In Olmstead v. L.C., the United States Supreme Court interpreted the ADA and
the integration mandate, ruling in favor of individuals seeking to reside in the
- community, rather than in a segregated facility. 527 U.S. 581 (1999) (citing-42 U.S.C. § ‘
12101(a)(2)). The Court reviewed the Preamble of the ADA and Congressionél ﬁrtdings,
including the finding that “society has tended to isolate and segregate individuals with
disabilities” and that the issue continues to be a “serious and pervasive social problem.”
Id. at 588 (quoting 42 U.S.C. § 12101(a)(2)). The Court held that the integration mandate
of the ADA governed the plaintiffs’ claims. /d.
States are required to provide community-based treatment for persons with
mental disabilities when the State’s treatment professionals determine that
such placement is appropriate, the affected persons do not oppose such.
treatment, and the placement can be reasonably accommodated, taking
_into account the resources available -to the State and the needs of others
with mental disabilities.
Id. at 607."

While Olmstead involved individuals living in an institution and seeking

community based services, much of the recent case law applying the Olmstead decision

' In addition to the federal right to receive services in the community, South Carolina
citizens with developmental disabilities have a right “to receive [the] least restrictive
approprlate care and habilitation available.” S.C. Code Ann. § 44-26-140 (Supp. 2013).
“No client may remain at a level of care that is more restrictive than is warranted to meet
" his need, if alternative care-is available.” Id. at (D). More specifically, clients are to
move from more structured to less structured living, from segregated settings to
integrated settings, and from dependence to independence. /d. .
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~and enforciqg thAe integratibn ma'nde'lte has held tﬁat a policy or vpractice'of a pubiic e;ntity'
‘m'ayvviolaté the intégrationmaridate even if the policy has “not résulted in the actual
: institutionaliz_ation” of a person with a disabili&. Pashby v. Deiia, 709 F.3d 307, 321
(4th Cir. 2013). Lii<e this appeal, much of the recent case law involves a reduction in a
service aﬁ individual is relying upon to remain in thé community. The courts have
consistently found that such reductions will violate the ADA’s integration ﬁlandated 1f _
they place the individual at serious risk of being institutionalized. Also, these decisions
hold the public entities to closer scrutiny than in cases involVing requests for new
programs and services needed to assist individuals in getting out of institutional
programs. See e.g. Pashby, 709 F.3d 307 (redgction in personal care services); M.R. v.
Dreyfus, 663 F.3d 1100 (9th Cir-2011), modified by 697 F..3d 706 (9th Cir. 2012)
, (modified in an or_der.denying petition for rehearing and petition for rehearing en banc)
(reduction in the amount of in-home personal care ser\}ices); Fisher v. Oklahoma Health
Care Auth., 335 F.éd 1175 (10th Cir. 2003) (imposiﬁqn of a cap on prescription
.medic.:ation). But see Arc of Wash. St. Inc. v. Braddock; 427 F.3d 615 (9th Cir. 2005)
(Plaintiffs claimed the ADA reqﬁired Washington to increase the size pfits Home and
Community Based Services (HCBS) program to allow additional individuéls to qualify
for HCBS.)
For example, the Fourth Circuit recently upheld the North Carolina District
Court’s grant of a 'preliminar'y injunction in a proposed-class'ac.tion case involving the
reduction of Medicaid funded personal care servipes. In Pashby, the North Carolina
General Assembly had voted to “impose stricter .eli'gibility requirements for in-home

_personal care services (PCS), an dptional Medicaid program that assists disabled adults
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with dai]y tasks such és eating and bathing.” 709 F.3d at 313; The change meant that
tﬁe Pléintiffs Would_lose ‘personal' care services fhey had depen(ied upon to live in the

com’munity. The'- Fourth Circuit found that the plaintiffs were likely to succeed on the
merits of the case, even thbugh none oftheﬁ had been forced into an institution due to

the reduction in the services. The court was persuaded by the Department of Justice’s

. determination that “the ADA and the Olmstead decision extend to persons at serious risk

of institutionalization or segregation and are not limited to individuals currently in

institutional or other segregated settings.” Id. at 322 (quoting DOJ Statement of Interest).

“In sum, individuals who must enter institutions to obtain Medicaid services for which

they qualify may be able to raise successful Title [l [ADA] . . .'[élaims] because they face

a'risk of institutionalization.” Id.

The Pashby court went on to explain the type of evidence which would support a

finding that an individual is at serious risk of institutionalization in violation of the ADA:

Recipients and individuals familiar with the [plaintiffs’] needs made
declarations regarding the [Personal Care Services (PCS)] Recipients' in-
home care requirements. These declarants stated that the PCS Recipients
could not live on their own without in-home PCS or that it would be
unsafe for them to do so. Each of these declarants also attested that the
PCS Recipients had no friends or family members who could offer the
same amount of care that their aides provided under the in-home PCS
program. Finally, the declarations indicate that all but two of the PCS

Recipients “may,” “might,” “probably” would, or were “likely” to enter an
. [Adult Care Home (ACD)] facility due to the termination of their in-home"

PCS. .... These declarations demonstrate that the PCS Recipients face a
significant risk of institutionalization due to the termination of their in-
home PCS . . .. ' ‘

Id. The Fourth Circuit upheld the district court’s order of a preliminary injunction

finding the plaintiffs were likely to succeed on the merits of their ADA claim.
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In Waéhington S.fz-ate,- Medicaid bgnéﬁciaries appealed the denial of a-motion‘ fora
preliminary iﬁjunction to the Ninth Circuit. M.R. v. Dreyfus, 663 F.3d 1100 (9th Cir.
2011) modified by 697-F.3d 706 (9th Cir. 2012) (slightly modified in-an order denying
_ petition for rehearing and petition for rehearing en banc). As in‘N.orth Carolina, the
Washington case involved a reduction in persoﬁal care services. The diétrict court held
that in order for fhg plaintiffs to state a violation of the ADA’s integration mandate, théy
rwere required to éhow the “State’s action leaves them no choice but to submit to
_institutidnal care....” Id. at 11 16. Th.e Court held that “{a]n ADA plaintiff need not
show that institutibnalization is ‘inevitable’ or that she has ‘no choice’ but to submit to-
| institutional care:in order -t_o state a violation of the iqtegration mandate. Rather, a
plaintiff need 6nly’show_ that the challenged state action creates a serious risk of
institutionalization.” /d. The court was persuaded by the DOJ’s statement of interest' |
which noted that “[t]he elimination of services that have enabled Plaintiffs to remain in
the community violates the ADA, regardless of whether it causes them to enter an
institution immediately, or whether it causes them to decline in health over time and
eventually entér an institution in order to seek necessary care.” Id. at 1117.

' The Seventh Circuit has held that a cap on the amount of hourAs of privéte duty
-nursing could potentially violate the integrafion mandate, even though CMS had
approved the cap. -Radaszewski v. Maram, 383 F.3d 599, 601, 614 (7th Cir. 2004). The
district court entered a judgment on the pleadingsAfor the defendants, and the Seventh
‘Circuit reversed and remanded for further proceedings. Id. at 599.

[PJost-Olmstead, courts have recognized that a State may violate Title 11

when it refuses to provide an existing benefit to a disabled person that

would enable that individual to live in a ‘more community-integrated
setting. On the other hand, courts have also held that a State is not
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obligated to create new services in order to enable an 1nst1tut1onallzed
individual to live in a more integrated settlng

Id. at 609 (c_:itat_i»ons omitted). Therefore, once a service has su'ccessfully been provided in
the past to prevent institutionalization, Title IIAmay be violated when the stafe stops
providing that successful se_fviée, if the cessation or reduction pléces the individual at
serious risk of institutionalization. In addition, several federal district court opinions

~ have found that a reductipn in community services violates the ADA’s integration

mandate by placing the'piaintiffs at serious risk of institutionalization. See e.g._Wilboi'n_

v. Martin,  F.Supp.2d __ , No. 3: 13-00574, 2013 WL 4401854 (M.D. Tenn.., Aug:

‘ 15; 201 3)(granting preiinﬁinary injunction stopping a reduction in home health services);
Hazjnpe v. Hamos, 917 F. Supp. 2d 805 (N.D. IIl. 2013)(redu.cti0n of in-home skilled
nursing servicés); Brantley v. Maxwell-Jolly, 656 F. Supp. 2d 1161 (N.D. Cal. 2009)(loss
of two days éf adult day health care services). But see Arc of Cal. v. Douglas, ___F.
Supp.2d __, No. 2:11-CV-02545, 2013 WL 3331145 (E.D. Cal. 2013) (involving a
reduction in payments for services co_mpa'red with a reduction in services). Respondent
provides no contrary authority to these interpretations of the O/mstead decision and the
requirements of the ADA.

Like so many of the cases referenced above, this appeal involves a dispute over
the reduction of HCBS, namely companion services and personal care services. As of
January 1, 2010, Respondent had capped these services to-a combined maximum of 28
hours per week for individuals living in the community. R. 22. For individuals living in

‘ institutions, the services are not capped but are based upon need as determined in a plan
of care de;feloped by a team including the treating physician. 42 U.S.C. § 1396r (b)(2)

(“A nursing facility must provide services and activities to attain or maintain the highest
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» practicabl§ physical, mental, and psychosocial well-being of each resident in accordance
with a written plan of care -.”). The plan is based upbn a required and exte'nsiv_e‘ |
' asse’ssmeﬁt. Iclg at (b)(3). Appellant argues that because his neea for services exceeds the
- cap, the imposition of the cap, as applied to him, places him at serious risk of néeding to
seek those services in an institution. In'an insfitution his need would be assessed ‘an.d his
) plan of care would be based upon that assessment, not.based upoﬁ arbitrary caps on
services. ld. Respondent argues that the ADA does not require it to modify its program,
namely to allow Appellant to exceed the arbitrary cap, because the cap oﬁ services does
not place the Appellant at risk for seeking care in an institution and even if Appellant is at
risk, exceeding the cap amounts to a fundamental éltgration of the prograﬁ.
Respondent’s Brief at p. 7 and p. 15.
A. Serious Risk of Institutionalization or Speculative Risk of
Institutionalization
Respondent argues that rthe risk that cuts to Appellant’s servicés will cause him to
have to go to.an institution is “speculative.” Respondent’s Brief at p. 7. However, the’
| uﬁcontested evidence in the case shows that Appellant faces day to day challenges from a
body which simply “cannot cooperate.” R. 923, 920, 921. Appellant has had a decubitus
ulcer from “sitting in his chair for too long without getting out or at least changing his
position.”; R. 314. Appellant is always at risk of having to seek care in a hosbital or other
facility. The issue is not Qhether Appellant is at risk ofneeding to seek care in a hospital
or a skilled facility but whether the 28 hour cap, as applied to Appellant, places him at

serious risk of institutionalization in violation of the ADA..
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The Olmstead decision has Bc_een cons'iste;‘ntl-y extendedA to apply to i-ndividuals
who are placed at serious risk of institutionalization b;v a bubiig éntity’s failure. to make
reasonable modifications to policiés, like é cap on services. Paslzby, 709 F.3d at 322;
MR., 663 F.3d at 115; Brantley, 656 F. Supp. 2d at 1171. -“Serious.” does not mean that
“[a]ln ADA plaintiff [rﬁust] éhow that institutionalization is ‘inevitable; or that shei has
‘no choice’ but‘ to submit to institutional care in order to state a vi_olation of the
integration mandate.” M.R., 663 F.3d at 1116. The integration mandate “prohibits public
entities‘ from pursuing policies that place individuals at risk of unnecessary
institutionalization.” 1d.» at 1117. Policies which cause a decline in health over time to a
Medicaid beneficiary violate the ADA because tﬁey may “eventually enter an institution
'in order to seek nec.essar'y'care.” Id. .Respondent does not provide support for the
argument that O/mstead only applies when the risk of institutionalizativon is “imminent.”
See Respondent’s Brief p. 8. But see M.R., 663 F.3d at 1117 (“[[Jmminent risk of
insti‘tutionalizatidn is not required,” quoting the brief of the Department of Justice).

Respondent makes vague assertio-n‘s regarding alternative services or care which
may reduce Appellant’s risk of needing to seek services in an institution. Respo'ndént’s
Brief p. 8. Such vague assertions have not been successful in defense of claims based
upon violations of the integration mandate. “[T]o the extent that Defendants are claiming’
that alternative services satisfy their obligations. under the integratién mandate,
Defendants certainly bea.r the burden of ensuring ﬁmre than a “theoretical’ availability of
such services.” V.L.v. Wagner, 669 F. Supp. 2d, 1106, 1120 (N.D; Cal. 2009) (quoting

Brantley, 656 F. Supp. 2d at 1174).
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Respondent e_efers to the potential availability of isolated an_d completely
segregated day programs also keoxvn as “sheltered -workshops.” See Respondent’s Brief,
p. 8, referencing R. 891 — 894 (listing various waiver services). Respondent does not
provide any evidence that the programs would themselves comply With the integration
mandate or that Appellant’s. complex medical needs could be met in such settings. Under
- Respondent’s theory of what constitutes a sufficient risk of institutionaliéation, a
Medicajd beneficiary would have to systemafically. g0 throegh each and every service
availab]e (whether approved for the service or not) and demonstrate that not one service
could brevent the beneficiary’s deterioration. in other words, tile affected beneficiaries
would have to demonstrate th.ey would have “no choice” but to go into an institution by
providing testimony on services they have never received and for which they have never
been approved. In addition, some of those additional services, like day activity services,
are provided in segregated and isolating settings. See ge11e1'a[[y Disability Advocates v.
Paterson, 653 F. Suf)p. 2d 184, 223 (E.D.N.Y. 2009) (“[A] plaintiff need not prove that
the eettihg at issue is an ‘institution’ to 'estal-)lis\h a vielatioh of the integration mandate. ...
Rather, a plaintiff must show that the setfing does not ‘enable interactions with
neﬁdisabled person to the fullest extent possible.”) (emphasis added). Sueh a burden
placed on a Medicaid beneﬁeiary.would mean that the beneficiary must first go to an
institution and then file an ADA claim from that isolated and segregated setting.
Respondent, the single state agency responsible for Medicaid, not Medicaid beneficiaries,
“bear[s] the ultimate responsibility for ensuring the State’s compliance with federal
disability law.” V.L., 669 F. Supp. 2d at 1120. Respondent has not met its burden to

show that alternative services are available, appropriate, and will prevent Appellant’s



deterioration and institutionélization. If unsqcceSSful in his challenges to the actions.of
_R'espondeﬁt, Appellant wil’lnlose five hours‘of:care per day. R.335. His mother works
Six diffe.rént part-time jobs; his father is now deceased. R.309. She testified that
Appellant “would not Be safe” if he lees his hours..App'ellant will have to be alone and
h.is doctor séys his cé_hditionwill deteriorate if h‘e does not recéive the care he needs. R
920-921. Undey thesé conditions, Appellant can be re;ﬁoved from the home pursﬁéﬁt to
the Omnibus Adult ProFection Act (OAPA) through a family court action.” S.C. Code
Ann. § 43-35-5 to 43-35-595 (Supp. 2013). Appellant’s potential to be placed in an
institution is not necessarily in the control of either Respondent or Appellant.

The Administrative Law Judge (ALJ) stated that “[a]ppellant is living in the
community, and it is speculative as to whether the reduction in serviées will cause him té
be institutionalized.” R. 14; However, the evidence that without the services requested,
Appellént will be negleqted as.deﬁn'ed. in the OAPA, is substantial, under oath, and un-
contested with contrary testimony or evidence.20 R.304-322; R.917-924. He -has
A already had an incident of getting a decubitué ulcer. R. 3 14. He has also suffer-ed
regressién. Id.‘ Sadly, in making an argument for these services, Appellant has also made
the argument that without these services he will be neglected, either by his parent

caregivers or himsélf_or both. The proof in this case, and the provisAions of the OAPA -

' A vulnerable adult is age eighteen or older with “a physical or mental condition which
substantially impairs the person from adequately providing for his or her own care or
protection.” S.C. Code Ann. § 43-35-10 (11) (Supp. 2013). “Neglect includes the
‘inability of a vulnerable adult, in the absence of a caretaker, to provide for his or her own
health or safety which produces or could reasonably be expected to produce serious
physical or psychological harm or substantial risk of death” S.C. Code Ann. § 43-35-10
(6) (Supp. 2013). ' '
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that App‘ell_an‘txis in serious risk of institutionalization if the 34 hour teduction in his
services is inipleinéntgad by Resbo’ndept. |

B. Fundamental Alte;‘ation or Reas‘bnabl'e Mddiﬁéation

The Hearing Officer and thé ALJ erred in holding that making an‘éxce.ption to ti’lé
28 hourcap is a fundamental alteration r'athef'thaﬁ a reasonable modiﬁc,"ati_on. A public
entity shail fna_a_ke reasonable modifications in policies, practices, or procedures when the
modifications arene‘cessary to avoid. discrimination on the basis of disability, unless the
pubrlic entity can dem.(_)nstfate. that .making thé modiﬁcatiéns wéuld fundamentally alter
. the nature of the seWice, program, or acti{/ity.” 28 C.F.R. .§ 35.130 (b)(7). Iﬁitiglly, the -
Appellant_ bears the burden of articulating a reasonable accommodation. F£i redgrick Lov:
Dept ofPLtb. Welfaré ofPC(. (Freder-ick“L. 1),364 F.3d 487,492 n. 4 (3rd Cir. 2004), aff'd
by F r.ederick L. v Dep 't of Pub. Wefare of Pa. (Frederick L. 1), 422 F.3d 151 (3rd Cir.
2005); see Olmstead, 527 U.S. at 605-606. In this appeal, A[.);:)ellant"s reqﬁest is for an
exception—an exceptionr to unpromulgated policy applying an acros‘s the board 28 hour
cap on services. “The burden of proof then éhifts to the de}fend-ant, who must establish
that the requested relief would require an unduly burdensome or fundamental alteration
of state policy in light ofits‘economic-resources and its obligations to other [individuals
witﬁ disabilities] in the institutibrial sett-ing.” Frederick L. I, 364 F.3d at 492 n. 4.; see
VK.M. v. Tustin Unified Sch. Dist., 725 F.3d 1088, 1096 (9th Cir. 2013). The Respondent
bears the burden of brov.ihg that the requested modiﬁc_ation—-making an exception to the

cap--is an unduly burdensome request.

2 Respondent’s witnesses testified to the policy and the process but could not testify as to
Appellant’s medical needs. R. 279 (*I don’t have any medical trainging.”); R: 291 (*I . ..
mainly just deal with policy).



In Olmstead, the Co_urt noted that a state could establish’ a fundaméntal alteration
defen.sé by'demonstréting “that it had a .compreherisvive, éffecti{/ely working plan -fof
placing qualiﬁéd persons with mental disabilities in less restrictive set>tings, and a waiting
list that moved at a reasbnat;le-pacé not controlled by the State's endeavors to keep its
institutions fully populated' ..... ” 527 U.S. at 605-606. Respohdent argues that
allowing an exception" will “fundamentally alter the program by eviscerating the limit.”

‘Respondent’s Brief p. 1.7. However, Reépondent does not explain wHat program is '
“e\}iscerated,” or how providing a rﬁodiﬁcation would affect any other programs.
Appellant’s contention is that the Medicaid program violates the ADA if it provides
pefsonal care in an ICF/ID based upon need but caps personal care in the community.
Caps are not necessary for the program. The waiver program already h_asé system in
place to make an exception to the cap on respite services. »Withvregérd to respite services,
services intended to benefit caregivers, individuals with extraordinary needs can exceed
the cap through a process of review. Appellant’-s request for an exception to the cap on
persbnél care services is a reasonable modification given that such an exception already
exjsts for respite services.

Courts consistently have held that a fundamental alteration defense requires more

than a “singular focus upon a state’s short-term fiscal constraints . . . .” Frederick L. j,
364A F.3d at 495; Pashby, 709 F.3d at 323 (*budgetary concerns do not alone_sustain a
fundamental alteration defense™) (quoting M.R. v. Dreyfis, 663 F.3d 1100, 1118 (9th Cir.
2011)). |

[The fundamental alteration] inquiry requires not simply an assessment of
the cost of the accommodation in relation to the recipient's overall budget,

but a “case-by-case analysis weighing factors that include: (1)[t]he overall
size of the recipient's program with respect to number of employees,
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number and type of facilities, énd size of budget; (2)[t]h§: type of the

recipient's operation, including the composition and structure of the .

recipient’s workforce; and (3)[t]he nature.and cost of the accommodation

needed.”
Olr.nstead, 527 U.S. at 606 n. 16 (quoting 28 C.F.R. § 42.511(c)(1988)). While such
. proof seems extraordinary, the information would be feadily available and part of an
Olmstead plan, a requirement for a'fu‘ndamental alteration defense. “[A] comprehensive
working plan is a necessary component of a successful ‘fundamental alteration” defense.”
.Frederick L. v. Dep’t of Pub. Welfare of Pa. (Frederick L. I1),422 F.3d 151, 157 (3rd Cir.

.2005), aff g Fredefick L. I,364 F.3d 487; Pa. Prot. & Advocacy v. Pa. D,ep_"t of Pub.

Welfare, 402-F.3d 374, 380-81 (3rd Cir. 2005); Hah'zpe v. Hamos, 917 F. Supp. 2d 805,
821 (N.D. 11. 2013). N6 such plan was présented by Réspohdent. |

The ADA is designed to require reluctant pﬁblic entities to make exceptions for
individuals with disabilities. For the PGA Tour, the requirement that all golfers walk the
course Was;in important requirement of their program. The Supreme Court, however,
found that making an exception to allow the use of a golf-cart for a golfer with a
disabil‘ity, was a reasonable modification and not a fundamental alteration. PGA Tour
Inc. v. Marfin, 532 U.S. 661, 663 (2001). Caps on Medicaid services require exceptions
to comply with the ADA. In Fisher, imposition of a cap on prescription medications
violated the ADA—m.aking an exception to the cap for indiviciuals who needed the
additional medications was a reasonable miodification. Fisher, 335 F.3d at 1182; sec e.g.
Wilborn v. Martin, F Supp.2d _ , No. 3:13T00574’ 2013 WL 4401854 *18-19
(M.D. Tenn., Aug. 15, 2013) (granting a motion for a preliminary injunction involving a

“cost cap” and issuing an injunction requiring exceptions be made). The fundamental



alteration defense does not stand for the proposition thatra publié entity, like the
Respondent, can create a rule and then argue any a_llt_er'-at-_ion of the rule is fundamental,
1. ~ The arbitrary caps 6n services violate the Administrative Procedures '
Act.

The fundamental altefati_on defense stems from Respondent’s argument that the
ageﬁcy has created a rule which must be followed in all circumstances. Respon-dent
continues to treat the 28 héur cap as an absolute rule, but the cap has not been
promulgated as a re_gula;tion under the Administrative Procedures Act (APA).
;“Regulation’ means each agency statement of general public applicability that
implements or prescribes 1;1W or policy or pracfice reciuiremeﬁts of any agency. Policy or
guidance issued by an agency other than in a regulation does ﬁot have the force or effect .
of law.” S.C. Code Ann. § 1-23-10(4) (2005).

In Home Health Sewice, Inc. v. South Carolina Tq.\‘ Commission, the South
Carolina Supreme Court considered whether a rule violéted the APA because it
established a rule of general_applicability without being promulgated as a regulation. 312
- S.C. 324,440 S.E.2d 375 (1994). Home Health Service involved whe;her a bingo
operator could allow an employee to temporarily sit in for a player “during the player’s
absence from the game.” Id. at 326, 440 S.E.2d at 377. While the Court did not find that
the policy issued by the Tax Commission was a rule of general applicability, establishing
a binding norm, the Court cautioned the Tax Commission agaiﬁst circumventing the
regulation process:

| Whether a particular agency. procee_ding announces a rule.or a general
policy statement depends upon whether the agency action establishes a

binding norm. Ryder Truck Lines, Inc. v. United States, 716 F.2d 1369
(1983). In our view, the document issued was similar to a policy



statement as opposed to a binding norm given that the document was not
issued by the commissioners and thus, no final agency approval had been-
given. Therefore, we do not find that the APA was violated in this
instance. We caution respondent that when there is a close question
whether a pronouncement is a policy statement or regulation, the
commission should promulgate the ruling as a regulation in compliance

with the APA.

Id. at 328-29, 440 S.E.2d at 378.

In the case of Sloan v. South Carolina Board of Physical T herdpy Examiners, the

Supreme Court again sends a warning fo agencies that wish to circumvent the APA. 370

S.C. 452, 636 S.E.2d 598 (2006). Sloan involved whether a physical therapist could be
elhployed by a doctor, who will then refer patients fo-rher. The Board had endorsed an

opinion by the Attorney General that such employment arrangements violated S.C. Code -

Ann. § 40-45-110(A)(1) (2011). Sloan, 370 S.C. at 476, 636 S.E2d at 611.

Under the line of federal cases we relied on in Home Health Service,
courts have held that whether an agency’s action or statement amounts to a
rule--which must be formally enacted as a regulation--or a general policy
statement--which does not have to be enacted as a regulation--depends on
whether the action or statement establishes a “binding norm.” When the
action or statement “so fills out the statutory scheme that upon application
one need only determine whether a given case is within the rule's
criterion,” then it is a binding norm which should be enacted as a
regulation. But if the agency remains free to follow or not follow the
policy in an individual case, the agency has not established a binding

norm.

Id. at 475-76, 636 S.E.2d at 610 (emphasis added); see.also, S.C. Coastal Conservation
League 'v. S.C. Dep 't of Health and Envil. Control, 363 SC 67, 74-75, 610 S.E.2d 482,
485-86 (2005) (A regulation’failéd- for vagueness because it did not include a test to
de_termine'what “small”” was; the test had tolbe prmﬁulgéfed by r¢gulation.); Courts v.

" Agency for Health Care Admin., 965 So. 2d 154, 159 (Fla. Dist. Ct App. 2007) (In

Florida a similar rule has been applied specifically to the Medicaid agency: “[T]his court



has held that, if an agency changes a non-fule-based policy, it must either explain its
reasons for its discretionvary action based upon exéert testimony, documentary opiﬁions,
or-other appropriate evidence, orrit must implement its changed pqlicy or interpretation
by formal rule making.” (citations omitted)). - |

in this case, the agency has attelﬁpted tc; establish a binding norm without
promﬁlgating a regulation. The agency policy being interpreted by the hearing officer is
a?28 ﬁour cap on a combination of personal care and companion seryices. R. 335 (*When
the_wai\_/er was fenewed, it included service limits of 28 hours per week ....”"); R. 914

| (Memorandum mentioning the-caps.); R. 940 (“These approved limits cvannot}be.
exceeded and must be applied to ali [‘ID'/RD] Waiver participants .... [W]e are not at
liBerty to exceed the established limits.”). The Respondent notes in.its brief, “The
limitations ‘were applied across the board in accordance with the terms of the waiver
document.” Respoﬁdg‘nt’s Brief at p. 14. The Hearing Officer apparently agreed and
determined that he was not free to deviate from the‘policy. R. 271 (“[M}y jurisdiction is
limited to interpretation of agency policy.”). .

The Administrative Law Court (ALC) has already found that this 28 hour cap on
services is a binding norm and unenforceable unless it is promulgated as a regulation.
E.g. Hickey v. Dep 't of Health and Human Servs., Docket No. 10-ALJ-08-0656-AP (July
19, 201 1). Att. 1.. The decision of the ALC is consistent with case law ﬁom other
jurisdictions holding that provisions of a waiver document that haVe not been
promulggted as regulations as reqqired by a state’s APA are unenforceable and cannot be

the basis of reductions in services.. McCrann v. NC Dep't Qf Health and Human Services,

704 S.E.2d 899 (N.C. App. 2011)(The provisions of a waiver limiting benefits were rules



fhat Iﬁust be promulgated as regulatibr_ls pursuént to the state APA); Wea-v'er v. Colo.
Dép t 0fSo¢ia/ Servs:, 791 P.2d 1230 (Colo. Ct.. App. 1990)(Denial of benefits based on
an unpromulgated rule_\'/iblaAted- the state APA); Mullins v. N.D. ~Dep t 5f Human Servs.,
454 N.W.2d 732 (N.D. 1990)(invalidating unpromulgated manual provisions éurp‘orting
to define individuals eligible for benefits).

~ Respondent cites to Doe v. South Carolina Department of Health & Human
_ Servfces in support of the contention that the 28 hour cap doés not have to bé |
promulgated as a fegulation iﬁ orcier to be applied as arule. 398 S.C. 62, 727 S.E.2d 605
(2011). Respondent interprets Doe to create a distinction between policy that has been |
approved by CMS and general policy guidelines developed by the agency but not
appro;/ed by CMS. " In Doe thé Court addressed eligibility for ID/RD waiver services and
.the definition of“mentally retarded.”' 398 S.C. at-66—67, 727 S.E.2d at 607-608. The
term mentally retarded is deﬁnedipartially in terms of the age of oﬁset of the condition.
One of the issues before the Court was whether the age of onset requirement was age 18
orage 22. In looking at that issue, the Court simply noted that the waiver document did
not address the age of onset issue. 398 S.C. at 66, 727 S.E.2d at_607 (".South Carolina's '
waiver application with the federal government does not include any age-of-onset
requir¢hent and reveals no intent to vary from or otherwise limit the group pf individuals
: encompassed by the SSI definition of mental retardation."); 398 S.C. at 74, 727 S.E.2d at

611 (“South Carolina could have listed additional criteria in the waiver application for the

*' The Court noted that “[sJubsequent to the briefing and arguments in this case, the
General Assembly, in 2011 Act No. 47 changed the references to mental retardation . . .
to ‘intellectual disability.’” The Court used the term “mental retardation” to remain
consistent with the record in the case. Doe, 398 S.C. at 67 n.5, 727 S.E.2d at 607 n.5.
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purpose of defining the popu}atiqn to.whom it »woulci providé waiye_r services.”). The
Court found that the age 18 age of onset rg:ciuirem_ent in SCDDSN's policy guidelines
contradicted the age 22 age of onset .réquifement in S.C. dee Ann; Regvs. 88-210 (F). |
" Id. In rcontrast, the dissent found that the definitions in Regulation 88-210‘ only apply to
“the licensing of programs.” 398 S.C.rat 77-78,727 S.E.2d at 613. Bec_aﬁse the dissent . |
“found that Regulation 88-210 was inapplicable, the dissent then mfned to DDSN's policy |
gﬁidelines for thé determinati(;n of whether the agé of onset requirement is 18 or 22 and
argued that those guidelines shéuld have been followed by the Court. Id. at 8 (“[T]he '
majority osteﬁsibiy agrées the guidelines al;e in efféct unless they conflict with state
law.") The. majority's response to the dissent’s argument is in footnote 7 of the decision:

[T]he dissent finds the policy guidelines are entitled to deference in
interpreting section 44-20-30. In accordance with our statutory law, we
hold an agency guideline does not have the force of law, and in any event,
can never trump a regulation. Our law provides that “*[r]egulation’ means
each agency statement of general public applicability that implements or
prescribes law or policy or practice requirements of any agency. Policy or
guidance issued by an agency other than in a regulation does not have the
Jorce or effect of law.” S.C.Code Ann. § 1-23-10(4) (2005) (emphasis
added). Thus, because the age-eighteen-onset requirement found in
DDSN's policy guidelines has not been formally adopted as a regulation, it
does not have the force and effect of law and is entitled to no deference.
‘Indeed, the only South Carolina law addressing the age onset requiremert
is Regulation 88-210. ‘ '

- 398 S.C. at 68 n.7, 727 S.E.2d at 608 n.7.

| The Doe case does not support Respoﬁdent’s‘ contention that thé approval by
CMS of the waiver provisions means the rules contained in those provisions-do not have
to be promulgated under the state APA in order to be enforceable. Doe is the only legél
support Respondent offers for the argument that the 28 hour cép is not a binding rule in

violation of the ADA. CMS’s approval of the waiver provisions is irrelevant to whether
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the policy’s contained in the waiver provisions must be promﬁlgafed. The ALC in the
'H.z'ckey decision agreed stating, “I find no legal support for this argument. On the
contrary, other states‘whi'ch have considered this precise quesﬁon have held that the
provisions of a waiver document must be promulgated as a regulat‘ion under the state’s
- APA in order to be enforceable as a rule or binding norm.” Hickey v. Dep't of Health
and Human Servs., Décket No. 10-ALJ-08-0656-AP at 7 (July 19, 2011). Att. 1.
CONCLUSION

Identifying and providing services for individuals with disabilities to enable them
to live in the conimunity should be an objective and individualized process. “[U}nder
Title Il of the-ADA, States are requiréd to provide community;based treatment for
personé wifh mental disabilities when [1] the State's treatment professionals determine
that such placement is appropriate, [2] the affected persons do not oppos.e such treatment,
and v[3] the placement can be reasonably accommodated, taking into ac-count the
resources available to the State and the needs of others with mental disabilities.”
Olmstead v. L.C., 527.U.S. 538, 607 (1999). To help states -meet the requirement
imposed by Title II, the Medicaid waiver programs were established to provide care in
the community for individuals who want to be in the community and whose needs can be
_mét in the community.. See generally Radaszewski v. Maram, 383 F.3d 599, 601-02 (7th
Cir. 2004). '

"Each amicus in this case repfesents or advocates for individuals who receive
servipes through SCDHHS and SCDDSN. These amici organizatioﬁs’ have seen the
negative.effec_t that the Respondent’s changes are having on individuals with disabilities

and their families. Respondent’s chénges to the ID/RD waiver, especially the limitation

31



on personal .cgre hqurs, place individuals like fhe Appellant at risk of institutionalization,
~In \'{iolation of the ADA. Iinplementing a ﬂat~ hourly cap bn personal care sewipes, .
showing iﬁdifference to individuals’ needs, is contrary to the ADA. Making. that cap a
rulé without egcéption is contrary to the APA. For reasons stated herein, Amici
respectfully request consideration of this Amici Curiae Brief in rendering a ruling in this
appeal.
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GLOSSARY OF ACRONYMS
ADA - Ameﬁcans with Disabilities Act |
ALC - Administrative Law Court
APA — Administrative Procedur-es_Act
CMS - US Department of _Héalth_ and Hﬁman Services, Centers for Medicare and. |
Medicaid Services
HCBS - Home and Community Based Services
[CF/ID - I_-nterr’nediate Care Facility for the Intellectually D@sabled
ID/RD - Inteliectual Disabilities/Related Disabilities
OAPA - Omnibus Adult Protection Act | |
P&A - Protection and Advocacy for People with Disabilities, Inc.
SCDDSN - South Carolina Department of Disabilities and Special Needs
SCDHHS - Sbuth Carolina Department of Health and Human Services
SCLS - South Carolina Legal Services, Inc.
SCNAELA - South Carolina Chapter of the National Academy of Elder Law
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Attachment 1

STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Barbara Hickey, A " | -Docket No. 10-ALJ-08-0656-AP -
- Appellant, "

Vs. |
FINAL ORDER AND DECISION

South Carolina Department of Health and
“Human Services,

Respondent.

STATEMENT OF THE CASE

This matter is before me pursuant to the appeal of Barbara Hickey (Appellant), from a
final decision of the Respondent’, South Carolina Department of Health and Humar Services
(DHHS or Department). This.appeal is made in response to Respondent’s January 1, 2010 cut in
Personal-Care Aide (PCA II) services to all those persons who, like the Appellant, rely on thése
services to live in the community and avoid institutionalization, and to Respondent’s »deni'al of
Appellant’s right to contest fhis withdrawal of necessary services at a hearing.

On December 1, 2009, Appellant received a letter from Respondent, stating that her in-
home PCA II hours had been cut from 50 per week to 28 p‘er week. Petitioner appealed that -
decision on January 15, 2010. Department of Disability and Special Needs ’(DDSN) responded
to her appeal stating that the “limits cannot be exceeded and musf be applied to all [Mental
Retardation/Related Disabilities (MR/RD)] Waiver ‘participants.”  Appellant appealed that
decision on January 25, 2010. The hearing officer issued an “interlocutory order” dated January
29, 2010 which stated that she believed that the DHHS had the authority to administer the
Medicaid Program in South Carolina, and that the Center for Medicare and Medicaid Services
(CMS) had approved the revised Waiver, including the service caps. Petitioner responded on

February 12, 2010 stating that she did not understand the decision and requesting a hearing. On
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February 17, 2010 the hearing officer dismissed appellant s case statm0 that she failed to
respond to his Interlocutory Order with an allegation of error in fact or in law as ordered On
March 1, 2010, counsel for Appellant filed a Motion to Alter or Amend Judgment and a
-supporting-Afﬁdavit in respo‘nse to the decision to dismiss Appellant’é case and requested a fair
hearing be held. On March 10, 2010, DHHS:ﬁledv a Reply to A-ppellant’s Motion requesting the
hearing officer uphold its dismissal. of Appellant’s case and deny her a hearing. The hearing
 officer issued a final decision on July 20, 2010 dismissing Appellant’s case without a'hearing. -
Appellant received the final decision'On July 28, 2010 and appealed to this Court on August 27, |
1 2010. Both parties were represented by counsel at Oral Arguments on April 12; 2011 at the
, ofﬁces of the ALC in Columbia, South Carolina.

_ " Issues on Appeal
1. - Has the Department treated its PCA 11 benefit cap as a bmdmg norm such that promulgation
~as aregulation is necessary for it to be enforceable? _
2. Does inclusion in the waiver document make the PCA II cap enforceable without
promulgat10n7 a .-
3. Does S.C. Code § 44 6-90 exempt the Department from promulgatmg regulat1ons to carry
out its duties?
4? Did the Department err in refusing to provide H‘icke:y 'withv a hearing?

5. Did the Department’s decision contain erroneous findings of fact?

Standard of RevieW— , ,

This matter is before the ALC in its appellate jurisd'ictionl pursuant to S.C. Code Ann. §
1-23-600(D) (Supp. 20,10)' Accordingly, the ‘Administrative Procedures Act’s standard of
review governs this appeal. ‘See S.C. Code Ann. §§ 1-23-600(E), 1-23-380 (Supp 2010); see
also Byerly Hosp. v. S.C. State Health & Human Servs. Fin. Comm’n, 319 S. C. 225, 229 460

| S.E.2d 383, 385 (1995). The standard used by appellate bodies, including the ALC, to review
agency decisions is provided by S.C. Code Ann. § 1-23-380(5) (Supp. 2010). This section ‘

provides:

" The court may not substitute its judgment for the judgment of theagency as to the
weight of the evidence on questions of fact. The court may affirm the decision of

2



the agency or remand the case for further proceedings. The court may reverse or
~ modify the decision [of the agency] if substantial rights of the appellant have been .

-prejudiced because ' the administrative findings, inferences, conclusions, or

decisions are: :

(a) in violation of constitutional or statutory provisions;

(b) 1in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous’in view of the reliable, probatlve and substantial ev1dence

on the whole record; or :

(f) arbitrary or capricious or characterized by abuse of discretion or clearly

unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2010).

A decision is supported by “substantial evidence” when the record as a whole allows

reasonable minds to reach the same conclusion reached by the agency. ‘Bilton v. Best Western

Royal Motor Lodge, 282 S.C. 634, 321 S.E.2d 63 (Ct. App. 1984). Substantial evidence is nota

mere scintilla of evidence, nor the evidence viewed blindly from one side of the case,-but is
evidence that, considering the record as a whole, would allow reasonable minds to reach the
conclusion the agency reached in order to justify its action. Hargrove v. Titan Textile Co., 360

S.C. 276, 289, 599 S.E.2d 604, 611 (Ct. App. 2004). The fact that . the record, when consider_éd as

- a whole, presents the possibility of drawing two inconsistent conclusions from the evidence does.
not.prevent the agency’s finding from being supported by substantial evidence. 1d.; Waters v.
S.C. Land Res. Conservation Comm’n, 321 S.C. 219, 467 S.E.2d 913 (1996); Grant v. S.C.
Coéétal Council, 319 S.C. 348, 461 S.E.2d 388 (1995). However, § 1-23-380(5) requires the

reviewing tribunal to consider not only .the amount of evidence, but also the quality of that
- evidence; it must be botﬁ “reliable” and “probative as well as “substantial.” See S.C. Code
Ann. § 1-23-380(5) (Supp. 2010).

An abuse of discretion occurs when-a decision is based upon an érror of law, such as
- application of the wrong legal principle; or, when based upon factual conclusions, the ruling is
without evidentiary suppdrt; or when the judge is vested with discretion, but the ruling reveals no

discretion was exercised; or when the ruling does not fall within the range of permissible

decisions applicable in a particular case. Ex Parte Capital U-Drive-It, Inc., 369 S.C. 1, 5, 630
S.E.2d 464, 467 (2006). A decision is arbitrary or capricious when no rational basis for the

conclusion exists, when it is based on one’s will and not upon any course of reasoning and
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exercise ofjudgment Converse Power Corp. v. S.C. Dep’t of Health & Envtl Control, 350 S.C.
39, 564 S.E.2d 341 (Ct. App 2002); Deese v. S.C. State Bd. of Dentistry, 286 S.C. 182 184 85,

332 8. E 2d 539 541 (Ct. App. 1985). A de01510n may be arbitrary or CapI‘lClOllS ‘when it is made
at one’s pleasure without adequate determining principles, or is governed by no fixed rules or

“principles. Deese, 286 S.C. at 184 85, 332 S.E.2d at 341. Non-uniform, incensistent or selective

application of authorlty can 1ndlcate arbitrariness. See Mungo v. Smith, 289 S.C. 560, 571 347
S.E.2d 514, 521 (Ct. App 1986). '
Medicaid MR/RD Waiver Program

- Medicaid is an optional state program created under Title XIX of the Social Securify Act
It enables states to receive federal ﬁnan01al assistance spe01ﬁca11y for the medical care of needy
individuals. See 42 U S. C A. § 1396; Wilder v. Va. Hosp. Ass’n, 496 U.S. 498 502 (1990) Doe
v. Kidd, 501 F. 3d 348 351 (4th Cit. 2007). States are not required to partlclpate in Medicaid;

however 1f they choose to do so, they must comply with all federal Medicaid laws and

regulations. Wllder 496 U.S. 498 Doe 501 F.3d at 351; see also Antrican v. Odom, 290 F.3d

178 (4th Cir. 7002) (‘AlthouOh North Carolina may retain a special sovere1gnty interest in
choo,smg;whether to participate in the Medicaid program, once it elects to participate, it is not

_entitled to assert that interest to insulate itself from the requirements of the federal program.”),

cert. depied, Odom v. Antrican, 537 US 973 (2002). As a prere(juisite to receiving federal
aséistance, a statel must submit a detailed plan, referred to as the “State Plan,” to the CMS for
approval. 42 U.S.C.A. § 1396a. - | |

In South Carolina, DHHS is the state agenvcy responsible | for adm'inisterlz'ng‘ and
supervising the state’s Medicaid programs. S.C.- Code Ann. § 44-6-30(1); Doe, 501 F.3d at 351.

DDSN is responsible for the state’s treatment and training programs for people with mental

_ retardation and related disabilities. Doe, 501 F.3d at 351. Accordingly, in some instances, such as
the case at hand, DDSN can act as an agent for DHHS. Id. '

Medicaid normally provides funding for 1nd1v1duals with mental dlsab111t1es ‘who live in
an institution. However, states may-make a request to the CMS for a "waiver" to pay for
otherwise non-covered Home and Community Based Services (HCBS) for Medicaid—eligible
persons who might' otherwise be institutionalized as lopg as the services are cost effective. 42

U.S.C.A. § 1396n(c).



States must seek approval for these waiver progfams from the CMS. If a waiver is
approved, the CMS waives combliance with state program requirements- while permitting states
to remain eligible for reimbursement with federal grants. Id. The waiver program provides
Medicaid reimbursement to participant states for providing HCBS to individuals wﬁo would
otherwise require institutioﬁal care. See 42 US.CA. § 1396n(¢). Waivers are approved for a
period of two to three years and may be renewed thereafter. Under a program operated by
DDSN, CMS has waived the requirement that an individual live in an institution to receive
services. In this appeal; the waiver program at issue is-the MR/RD Waiver Program. The
MR/RD Waiver Program permits a recipient to receive services at home or in the community,
ratﬁer than in an Intermediate Care Facility Mental Retardation (ICF/MR) such as a nursing
home. Doe, 501 F.3d at 351. |

On January 1, 2010 a new MR/RD waiver renewal became effective following appfbval
by CMS. The renewed waiver document includes a cap of 28 hours per week for PCA II
services. PCA I services consist of hands-on personal care to help a participant accomplish the

activities of daily living such as bathing, toileting,vdre_ss‘irtlg and eating.

I. Has the Department treated its PCA II. benefit cap as a b'inding norm such that
promulgation as a regulation is necessary for it to be enforceable? _

The central issue raised by the Appellant in this case is whether the Department is
entitled to rely on an amendment to the"MR/RD waiver document to cut Appeliant’s PCA I
services from 50 to 28 hc-)ur‘s .per week. It is uncontroverted -that the cap on PCA II services was
not promulgated as a regulation under the Administrat—@ve Procedures Act, S.C. Code Title 1,
Chapter 23 (APA). ‘The Department makes three arguments in support of its positioﬂ-that it
properly applied the cap on PCA II services in this case without promulgating the>cap provision
as a regulation. . A

The Department first asserts that the cap on CPA II services is not a rule that must be
promulgated as a regulation in order to be enforceable. “[W]hether an _agéncy’s action o'r'
statement amounts to a rule--which must be formally enacted as a regulation =- or a general

. policy statement -- which does not have to be enacted as a regulation -- depends on whether the

action or statement establishes a ‘binding norm.”” Sloan v. S.C. Bd. of Physical Therapy

Exam’rs, 370 S.C. 452, 636 S.E.2d 598 (2006). In order for an agency to create a ‘;binding” rule
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it must be promulgated as a'regulation. Home Health Serv.; Inc. v. S.C. Tax Comm'n, 312 S.C.
328, 440 S.E.2d. 375: (1994). The key factor in 'det_ermining ‘whether a policy sratement
'establishes.a “binding norm” is the extent to which the challenged policy leaves the agency free
to exercise its discretion to follow or not follow the policy at issuein_ a particnlar situation. Home

‘Health Serv. Inc. v. S.C. Tax C.omm'n 312 8.C. 324, 328, 440 S.E. 2d 375, 378 (1994) If the

policy at issue “so fills out the statutory scheme” that the agency will only look to whether the
pollcy s cr1ter1a are met in taking action or renderlng a dec151on the policy will be considered a
“rule” or “regulation.” Id. As long as the agency remains free to con51der the individual facts in
taking action or rendering-a decision, the policy at issue will not be considered a “binding norm.”
Id. Thus, to determine whether a policy or 0uideline establishes a,-“bindi'ng norm,” courts look to
the actions of the agency, not to the labels glven by the agency.

In this case, the Department argues that it has not treated the cap on PCA II services as a
binding norm. I find no support for this argument ‘in the record, the Department has con51stently
treated the PCA II services cap as a binding norm. In its initial letter denying Hickey’s request
for continued PCA 11 services beneﬁrs at the level she formerly received, the Department stated, -

[L]imits or caps were placed on services in the MR/RD Waiver. Approval for

these limits or caps was obtained from the [CMS]. These approved limits cannot

be exceeded and must be applied to all MR/RD Waiver participants. While we

understand and appreciate the hardship these changes may place on you, we are
- not at liberty to exceed the established limits. :

In response to Hickey’s appeal of that decision the hearing officer upheld the Department’s
decision denymg Hickey a hearing in part because, the Department |

need not grant a hearing if the sole issue is a Federal or State law requiring an
automatic change adversely affecting some or all recipients. The reduction in
Petitioner’s PC II hours was imposed by caps and limits on these, and other
services specified in the MR/RD Waiver as renewed effective January 1, 2010,
and imposed upon all Waiver participants. These changes in the Waiver were

. approved in advance by ...CMS....For the purposes of this decision, it is
presumed that this approval, inclusive specifically of the changes approved, by
CMS carries the force and effect of law. :

Thus, because the Department’s decisions in this case look only to whether the services
Hickey received were within the cap and not to any other standard or factual issues, the cap on
PCA 1I services was treated as a binding norm and not as a general policy statement. The

Department did not treat the cap as a policy statement that it was free to exercise its discretion to
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follow or not follow according to the particular facts in Hickey’s situa_tion. See &@_r, 717 F.2d
at 1377-1378. | |

L. Does inclusion in the waiver document make Ath.e PCA'V'II cap enforceable without
promulgation? '

The Department next argues that it is not required to promulgate thé provisions of the
waiver document in order to enforce them because they are a contract between the state and
federal gbvemfnent contemplated by the agency statutes .an_d regulations and are entitled to
deference as a “federal directive.”' The Department cites its regulation S.C. Code Ann. Regs.
126-300 and its general grants of authority contained in S.C. Code Ann. § 44-6-30 to 40 in
.arguing that the PCA 1l service cap should be enforced.

I find no legal support for this argument. On the contrary, othér states which have
conside‘red this.precise question have held that the provisions of a waiver document must be
promulgated as regulations under the state’s APA in order to be enfofce_able as a rule or binding

‘norm. In McCrann v. N.C. Dept. Health and Human Services, 704 S:E.2d 899 (N.C. App. 2011),

the North Carolina Court of Appeals held that it was error of law: for the agency to.rely upon the
provisions of a waiver to deny services to a Medicare benéﬁciary. The court held that the
provisions of the waiver limiting. benefits were “rules” that must be promulgated as regulations
f)ursuant to the state ‘APA in order to carry the force of law. Likewise, in Hoban v. State of

Vermont, Op. No. 200-4-05, Lexis 40 (Vt. Supef 2005). the Superior Court of Vermont held that

a cap on HCBS contained in a Medicaid waiver program was void due to the agency’s failure to

promulgate the cap as a regulation under the state APA. See also, Mullins v. N. Dakota Dept. of

Human Services, 454 N.W.2d 732 (N.D. 1990) (invalidating unpromulgated manual provisions.

vpurpor'ting to define individuals eligible for benefits). Compare, Rennich ex rel. Rennich v. N.

Dakota Dept. of Human Services, 2008 ND 171, 756 N.W.2d 182, 188 (N.D. 2008)

(distinguishing situation where conditions of elfgibility are set by federal statute and regulation).

III. Does S.C. Code § 44-6-90 exempt the Department from promu'.lgating regulations to

carry out its duties?

' For purposes of this discussion 1 assume without deciding that the Department’s characterization of the waiver -
document as a “federal directive™ is accurate. It appears that the waiver document was authored by the Department
and approved by the federal agency, CMS.



Lastly, the Department asserts that South Carolma statutes do not require the Department
to promulgate regulatlons to carry out its duties. In support of thls position the Department cites.
S.C. Code Ann. § 44- 6- 90, which states, “The depaltment may promulgate regulatlons to carry
out its duties.” The Department’s argument is that because § 44-6-90 allows ‘but does_not
require, the Department to promulgate regulations, that the Department is exempt from the
requirements of the APA when carrying out its duties. In South Carolina the cardinal rule of
statutory interpretation requires the trier of fact to ascertain the intent of the legislature. State v.
Scott, 351 SC 584, 588, 571 S.E:2d 700, 702 (2002). In doing so, the court must give a
reasonable and practical construction to the statute that is consistent with the purpose and policy

expressed in the statute. Davis v. NationsCredit Fin. Servs. Corp., 326 SC 83, 484 S.E.2d 471

(1997). Where there is one statute addressing an issue in general terms and another statute
dealing with the issue'in a more specific and definite manner, the more specific statute will be
considered an exception to, or'a qualifier of, the general statute and given such effect. Capco of

Summerville, Inc. v. Gayle Construction Company, Inc., 368 S.C. 137, 628 S.E.2d 38 (20006).

Statutes in apparent conflict should, if reasonably possible, be construed so as to allow both to

stand and to give effect to each. Higgins v. State, 307 S.C. 446, 449, 415 S.E.2d 799, 801 (1992).

I conclude that the general languatge' allowing the Department to promulgate regulations does not
override the more specific requirements of the APA. To interpret Section 44-6-90 as urged by the
Department would imply that every agency given general authorlty to promulgate regulatlons is
thereby exempted from the requirements of the APA. Such an mterpretat10n does not yield a‘
reasonable and practical construction consistent with the purpose and policy expressed in either
the APA or § 44-6-90. Therefore, the Department erred in treating the cap on PCA II services as

a binding and enforceable rule without promulgating the cap as a regulation pursuant to the APA.

IV.  Did the Department err in refusing to provide Hickey with a hearing?

" The procedures for appealing a decision reg'arding Medicaid services provided under a
HCBS waiver are set forth in the Code of Federal Regulations. See 42 C.F.R. §§ 441.200 et. seq.
Those regulations prov1de that a state hearing system for Medicaid re01p1ents under a state.

waiver “must meet the due plocess standards set forth in Goldber;, v. Kelly, 397 U.S. 254

(1970).” 42 C.F.R. § 431 205(d). The state agency must grant an opportunity for a hearing to
any applicant who requests it because his claim for services is.denied, 42 C.F.R. § 431 .220(a)(1),
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or if the state agency_takes.action to suspend, termin_ate or reduce services. 42 C.F.R. §
431.200(b). However, the agency need not grant a hearing if the sole issue is a federal or. state
law requiring an automatlc change adversely affecting some or all recipients. 42 C.F.R. §
431.220(b). As a state agency administerlng the Medicaid program the Department must comply
with all federal Medicaid laws and regulations Wilder v. Va. Hosp. Ass’n, 496 U. S. 498 502
(1990) Doe v. Kidd, 501 F.3d 348, 351 (4th Cir. 2007).

‘The Department ‘advances two arguments in support of its dismissal of Hickey’s matter
without a hearing. First, the Department argues that the reduction of benefits carried out pursuant
to the revised waiver’s cap on PCA II services is an issue involving a change in state or federal-
law and so no hearing is required pursuant to 42 C.F.R. § 431.220(b) (stating that the agency
" need not grant a hearing if the sole issue is a federal cir state law requiring an automatic change
adversely affecting some or all rec-ipients); [ am unpersuaded by this argument because, as
discussed in detail above, the PCA II cap contained_in. the revised waiver document does not
have the force and effect of law. Thus, Hickey’s request for a hearing does not fall within the
exception to the hearing requirement provided by 42 C.F.R. § 431.220(b). | »

- Second, the Department argues that the process afforded Hickey met the requirements of
Due Process and the federal regulations because the Department offered Hickey an opportunity
to present written argument in response to the interlocutory order. The Department argues that
- because Hickey responded to the interlocutory order by requesting a hearmg rather than by
submitting written statements demonstrating a “valid factual dispute” that she failed to avail
herself of the opportunity the Department offered for a hearing. The Department cites Rosen v.
Goetz, 410 F.3d 191 (6™ Cir. 2005) in support of its argument that only an opportunity for a
written argument is minimally required in some cases. Because the Rosen case arose in the
context of a challenge of a procedure by hundreds of plaintiffs con_cerned with the enforcement -
of a consent order and not in the context of an individual request for a hearing preceeding a-
reduction in Meédicaid benefits, I find the reasoning contained therein insufﬁcient to overcome
the hearing requirements applicable to this case pursuant to the controlling federal regulations

and the standard enunciated by the Supreme Court in Goldberg. The Goldberg Court held:

The city's procedures presently do not permit recipients to appear personally with
or without counsel before the official who finally determines continued eligibility.
Thus a recipient is not permitted to present evidence to that official orally, or to
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confront or cross-examine adverse ‘witnesses. These omissions are fatal to the
constitutional adequacy of the procedures. The opportunity to be heard must be
tailored to the capacities and circumstances of those who are to be heard. It is not -
enough that a welfare recipient may present his position to the decision maker in
writing or second-hand through his caseworker. Written submissions are an .
unrealistic option for most recipients, who lack the educational attainment
necessary to write effectively and who cannot obtain professional assistance.
Moreover, written submissions do not afford the flexibility of oral presentations;
they do not permit the recipient to mold his argument to the issues the decision
maker appears to regard as important.... Therefore a recipient rriust be allowed to
state his position orally '

Goldberg v. Kelly, 397 U.S. 254 268- 269, 90.S. Ct 1011, 1021, 25 L. Ed.2d 287 (1970) The

~controlling federal regulations specifically require the Department to “meet the due process

standards set forth .in-l Gdldberg.”'42 C.FR.§ 43.1'.205(d). Moreover, federal fegulatidns require

the Department to grant an opportunity for a hearing to any applicant who requests it because his
“claim for services is denied, 42 C.FR. § 431.220(a)(1), or if the state agén(;y takes action to

suspend, ferminate or reduce services. 42 C.F.R. § 431.200(b). Because the Départment seeks to
- reduce Hickéy’s benefits and she requeéted a hearing, it was error for the Deparirrient to deny her
a hearing. It was not enough to demand that she presenf iséi;e_:s of fact in writing and to dismiss
her appeal when she requested an in-person hearing. Moreover, where a case involves important
quéstions of novel impréssion ‘'such as the issues presented here éoncerning the enfdrceabilify of
the unpromulgated waiver document and the issues of compllance with the Amencans w1th
Disabilities Act currently pendmg in federal district court,” it Is_error to dlsmlss the case for

failure to state a claim. Evans v. State Retirement, 344 S.C. 60 543 S.E.2ed 547 (2001).

V. Did the Department"s decision contain erroneous findings of fact?

Appellant raises several 'additional_ issues .concerning whether ﬁndings of fact and
recitations of the history of the pro'c'eedin(gs' contained in the -Department’s decision are
erroneous. Although I note the lack of support in the record for the challenged findings and
statements, thebconsideration of the remaining issues is unnecessary- because the Department’s
decision is revérsed on the grounds discussed above. Seev Futch v. McAllister Towing of

Georgetown,.Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598 (1999) (concluding that an appeHate

- ?Hickey v. Forknér, 4:10-CV-02696-TLW-TER (D.S.C. 2010)
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court need not address.remaining issues when disposition of a prior issue is dispositive of the-

case).

ORDER

IT IS HEREBY ORDERED that, the 'Decision of the South Carolina Department of
Health & Human Services reducih'g Appellant’s PCA 1I services from 50 hours per week to 28

hours per week is REVERSED.

IT IS F_URTHER ORDERED that before taking further action to reduce Appellant’s
benefits under the. MR/RD waiver, the Department mﬁst provide Appellant with a hearing
consistent with this Order and Decision; the benefit limitations containea in the January 1, 2010
MR/RD waiver renewal may not serve as the legal basis for a reduction in benefits unless they

are promulgated pursuant.to the requirements of the South Carolina Administrative Procedures -

P Bk Do

Deborah Brooks Durden
Administrative Law Judge

AND IT IS SO ORDERED.

July 19, 2011
Columbia, South Carolina
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CERTIFICATE OF SERVICE
I, Robin E. Céleman, hefeby certify that [ have this date served this Order upon all parties to this
cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency
Mail Service, or by electronic mail to the address provided by the paﬁy(ies) and/or their
attorney(s). : A
Robin E. Coleman . v
Judicial Aide to Deborah Brooks Durden

July 19, 2011
’ Columbia, South Carolina
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