THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM ORANGEBURG COUNTY
Court of Common Pleas

Edgar W. Dickson, Circuit Court Judge

Case No.: 2009-CP-38-2087

Kathy BEaSOm ....uiuiiiiitiiie e Respondent
Chatone LoWden ........oovuiiiiiiiiiiiiiiiii e ee e Appellant

RESPONDENT’S FINAL BRIEF

Daniel W. Luginbill
Wilson & Luginbill, LLC
P.0. Box 1150

Bamberg, SC 29003

(803) 245-7799

Clyde C. Dean, Jr.

P.O. Box 1405

Orangeburg, SC 29116

(803) 534-5091

Attorneys for the Respondent

December 16, 2013 | g E C ECEVED

Bamberg, SC DEC 1 7 2013

SG Gourt of Appeals



R R T A A T R L
o et —————————

TABLE OF CONTENTS
TABLE OF AUTHORITIES. ... vooceoeveceanessarsss st i
STATEMENTOFISSUESONAPPEAL............................; ..... U 1
STATEMENT OF THE CASE w...ovvvvonnee ESVS SO UOTOTOS ORISR 1
EACTS oo e 2
STANDARD OF REVIEW ......ooovseoteeeesessansssssesssisesssissssiosss s
ARGUMENT oot e

| DID THE TRIAL COURT ERR IN GRANTING RESPONDENT’S

. MOTION FOR A NEW TRIAL, NISI ADDITUR, IN THE FACE OF A
VERDICT WHICH WAS NOT SUPPORTED BY THE EVIDENCE AND
FOLLOWING A DELIBERATION PROCESS WHICH THE COURT
FOUND TO BE TROUBLING? | SRR

CQNCLUSION ..................... ST U P PP PO PPTPUPPRPS PP 12




P W W@

{ f

1

@

- TABLE OF AUTHORITIES
Bailey v. Peacock, 318 S.C. 13, 14, 455 S.E2d 690, 691 (1995) ................. e,
Burke v. AnMed, 393 S.C. 48,710 S.E.2d 84 (2011) ...ccoeeviiiinreaennnn, e,
Graham v. Whitaker, 282 S.C. 393,402,321 S.E.2d 40,45 (1984)..
Green v. Fritz, 356 S.C..566, 590 S.E.2d 39 (Ct. -App. 2003) ......................... .

James v. Horace Mann Ins. Co., 371 S. C. 187, 193, 638 S. E 2d 667. 670 (2006) ......

* Luchok v Vena, 391 S.C. 262, 705 S.E.2d 71 (Ct. App. 2010) ........................

Vinson v.. Hartley, 324 S.C. 389, 405-6, 477 S.E.2d 715, 723-4 (Ct. App. 1996) .......



- .- e e e - v v v vewvVveevVuUvDoVUwrB®Ve

STATEMENT OF THE ISSUE ON APPEAL

1. DID THE TRIAL COURT ERR IN GRANTING RESPONDENT’S MOTION FOR A
NEW TRIAL, NISI ADDITUR, IN THE FACE OF A VERDICT WHICH WAS NOT
SUPPORTED BY THE EVIDENCE AND FOLLOWING A DELIBERATION
PROCESS WHICH THE COURT FOUND TO BE TROUBLING?'

STATEMENT OF THE CASE ‘ |
On December 29, 2009, the Respondent Kathy Beeson (hereafter “Beason™), filed én
action for damages resultiug from an automobile accident against Appellant, Chatone Lowden
(hereafter “Lowden”). The action alleged that‘on December 13, 2008, Lowden struck Beason in
the rear of her Vellicle causing her to suffer personal injuries. Lowden raised a genetal denial.
The case was tried before the Honorable Edgar W. Dickson in the Orangeburg County
Court of Common Pleas on March 2, 2011 At the trial, Beason presented evidence that she

presented to the emergency room the same day of the accident. She also presented expert

- medical testlmony that she suffered a labrum tear to her left shoulder that requ1red surgery to

repair. In all, she alleged medical bills of approximately $36,000, and had lost wages of

- approximately $2,500.00. At trial, Lowden admitted neghgence, but denied the damages were

causally related.

The jury received the cese late in the afternoon, and deliberations lasted approximately
one hour and forty-five minutes. Initially, the jury came out and said they .had ‘rea.ched a verdict,
but the jury‘ foreman refused to take part in the verdict. Judge Dickson instructed .them the
verdict must be unanimous, and ordered them to continue deliberating. They returrled in a matter
of a few minutes with a verdict of $1 7,000.00. R. p. 5.

On March 1 1, 2011, Beason moved for a New Trial Ab'-so'lute or, in the alternatiVe, a new

trial nisi additur. At a hearing on the matter on July 22, 2011, Judge Dickson granted the Motion
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for additur, and reformed the verdict to $80,000, or roughly twice the special damages claimed.
Lowden timely filed her appeal of that Order.
FACTS
On December 13, 2008, Lowden"s Chevrolet S-10 pickup struck the back of Beason’s

2007 Ford Explorer. The impact caused deformation of the left rear tailgate and bumper, and the

Mjury—was-s;hown_phqt_o_gr_aphs of this damage. (R. p. 68, line 18-p. 70, line 3). Lowden admitted

she was negligent in causipg thé wreck. (R. p. 37, lines 15-24). Accordingly, the only issue for
the jury to decide was whether the wreck was the proximate cause of Beason’s claimed damages.

Beéson reported to the Regional Medical Center’s (TRMC) Emergéncﬁf Department |
approximately one-and-one half hours after the accident corﬁplaining of pain in her upper baék,
scapula area and elbow. She testified that she had pain in her left shoulder from the time of the
wreck on. (R. p. 53, line 21 through p. 66, line 5). Beason explained she contiﬁued to work while
continuing to seek medical .treatment Because she had to. (R. p. 57, lines 10-11). She stated that
while her job consisted of loading and unloading boxes, most of the boxes were filled with
ligfltweight items such as bags of chips and other snacks. (R. p. 50, line 18 through p. 51, line 4).
She stated she modified her usual behavior at work to take fewer boxes at a time, and that while
it took longer to finish her route, she was able to complete it. (R. p. 79, lines 6-1 ).

Ms. Beason follpwed up with her primary care physicfan within one month of the wreck,

and he immediately ordered an MRI exam, and referred her to an orthopedist for a consult. (R.

.56, lines 7-22). Her first appointmeﬁt with Dr. Nelson, the orthopedist, was on February 11,

2009. (R. 103, lines 18-20). After Beason’s initial visit, Dr. Nelson indicated surgery was needed
to address her injury and scheduled her for surgery. (R. 96, lines 1-17). The surgery was

conducted on March 5, 2009. Following surgery, she underwent a course of physical therapy
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and-was released on April 3, 2009. (R. 59, lines 12-23): She continued to follow up with South
Carolina Orthopedic IInstitute until they released her on July 6, 2009. Dr. James Marro saw her
on July 6, as Dr. Nelson had moved his practice to West Virginia. (R. 80, line 25). Dr. Marro
gave her a 2% overall inﬁpairment rating to the left shoulder, based on her decreased range of
motion in the shoulder.

After the jury received the case, dehberatlons began. Throughout much of the time the
jury was dehberatlng, there were raised voices. As noted in the trial Jjudge’s order awarding the

additur, the trial judge could hear two distinctly male voices, and he felt those voices had angry

~and aggressiue tones. When the jury initially returned the verdict, the jury foreperson refused to

sign it. . - Judge Dickson gave the jury an Allen charge, and they returned for more dehberatlon
There was a short perlod of very loud dehberatmn and within minutes, the jury returned with a
verdict Wthh they afﬁrmed was unammous. That Verdict was for $17,000. (R. 88, lines 11-13).
STANDARD OF REVIEW
The denial or granting of a motion for a new trial nisi ils within the trial court's discretion

and will not be reversed‘ on appeal absent an abuse of discretion. Bur/ee v. AnMed, 393 S.C. 48,
710 S.E.2d 84 (201 1)" James v. Horace Mann Ins. Co.,371 S.C. 187, 193, 638 S.E. éd 667, 670
(2006) See also, Bailey v. Peacock, 318 S.C. 13, 14, 455 S.E.2d 690, 691 (1995) (“If an award is
merely inadequate or unduly liberal, the trial judge alone has the discretion to grant a new trial
nisi additur.”). The trial Judge who heard the evidence, and, in this case the deliberations;
possesses a better informed view of the damages than the Court ot Appeals. Accordingly, great -
deference is given the trial judge. Vinson v. Hartley, 324 S.C. 389, 405-6, 477 S.E.2d 715, 723-4

(Ct. App. 1996).
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ARGUMENT

DID THE TRIAL COURT ERR IN GRANTING RESPONDENT’S MOTION FOR A
NEW TRIAL, NISI ADDITUR, IN THE FACE OF A VERDICT THAT WAS NOT
SUPPORTED BY THE EVIDENCE AND FOLLOWING A DELIBERATION PROCESS
WHICH THE COURT FOUND TO BE TROUBLING.

. The parties agree that the sole issue on appeal is whether the trial court was within his

authority to grant Beason’s motion for a new trial nisi additur. 1t is without question that the

~ trial judge has the inherent authority to ensure justice is done. When a jury verdict does not

comport with the evidence presented, the trial judge has two remedies: a new trial absolute, or

. new trial nisi. While a jury verdict is entitled to great deference, that deference is restrained by

basic notions of justice.

Lowden urges this Court to find that this case is so faetually similar to Green V. Fritz 356

S.C 566, 590 S E.2d 39 (2003) that the same outcome is mandated The cases and the trial

Judge s order are not 51m11ar at all Green does not at all stand for the proposrtlon that the trial
court was withou_t the authority to grant a mo.tion} for a newl'trial nisi additur. Rather, the order
itself was deficient. InAGreeri,"the court rested its decision on a ﬁﬁdihg that the jury must have
been motivated by “p‘assion,‘ caprice or something not found in the record.” Id. at 569, 571
S. E 2d at 42. The'trial .c'ourt theln listed the ‘medical bills as the basis for the additur. Id. at 569, |
590 S.E.2d at 41. The reversible error was the failure of the order to be capable of appellate |

reV1ew Addrtlonally, if the jury verdlct was due to passron or prejudice, as surmlsed the

appropriate remedy would have been a new trial.

In Luchok v Vena, 391 S.C. 262, 705 S.E.2d 71 (Ct. App. 2010), a trial judge’s additur -
award was reversed for identical reasons. In Luchok, the plaintiff was the only witness as to the

medical bills. Id. at 263, 571 S.E.2d at 72. The bills consisted of $9,100 in chiropractic treatment

and $900 of other medical expenses. Id. There was no medical testimony as to the necessity of
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the treatment or whether it was causally related to the accident. In the trial judge’s order, there
was again a mere recitation of the medical bills and a conclusory statement that the chiropractic
bills were reasonable and necessary. Id., at 264, 571 S.E.2d at 72. The Court of Appeals
reversed on the grounds the order failed to list a éompelling reason to invade the province of a
jury. Id., at 265, 571 S.E.2d at 73. They further found the trial court’s determination that the
chiropractic bills were reasonable and necessary when that issue was the disputed. /d.

In this case at bar, the trial jpdge;s order speciﬁcallyA lays out the analysis undertaken to
arrive at the conclusion that a new trial nisi additur was appropriate. (R. pp. 2-4). The court
specifically referenced the fact that Beason’s treating éurgeon clearly opined the surgery was
neéeséitated by the wreck. (R. p. 2) Further, the trial court pointed out there was no evidence
contradicting this opinion. (R. pp. 2-4). As an additional ground for finding the verdict was.
merely inadequate, the trial noted the jury found“ the defendant was.negligent, and thét the
plaintiff suffered injuries as a proximate result. [d The actual verdict, however, was found to be
“simply notrreasonable in light of the evidence presented.” (R. p. 3). If the finding that a verdict
is unreasonable is not a corhpelling reason to grant a néw- trial nisi, then that relief ié illlisory for
litigants. |

Lowden asser£s the trial court was “wildly speculating” as to the content of the
deliberations. Appellants Final Brief, at p. 16. The judge made no attempt to interpret the
content; his observation was as to tone. (R. p. 2). It is folly indéed to say -a trial judge is not
equipped to gauge the tone of voices coming from a jury room w1th such force and volume as to
be- audible . throughout the courtroom and the judge’s chambers. When Lowden, in her final
brief, asks “[w]ho is the trial judge ..... to say the tones weré actually-'m.gw aﬁd éggreséive, and

how does the trial judge know what was actually said between the jurors that lead to the loud



voices that could be heard emanating from the Courtroom.” Appellants Final Brief, at p. 16.
Lowden claims. there is no way of knowing which side the voices were arguing for. Id. While
this is{ true, it misses ‘th'e point. The point is the deliberations, somehow, produced a verdict that
made no sense in light of the evidenced presented. Thgnature of how the jury arrived at the
verdict is merely context which tends to support the idea that tne ﬂawedlprocess lead to a flawed
result.

Thé ‘slize of the verdict must be examined in the context of the evidence presented and
jury dgliberations. The fact the trial court found tne deliberation’ process to be “troubling”
merely supports the ultimate ﬁnding that the verdict was nnt the réénlt of a fe'asoned evaluation
of thé evidence presented.' (R. p..p.'2-4). A trial judge muét be permitted to correct unreasonable
actions By a jnry, whether they be; too generous or not generous,'lenough, if | justice is fo be
preserved.

Lowden asserts the evidence was ‘contested,. despite the fact they offered no Aexper’t

_testimony, because Dr. Nelson’s testimony on cross-examination called the validfty of his

* opinions into doubt. Appellant’s Final Brief, pp. 20-24. Lowden’s examples of this are not a °

fair représéntation nf the testimony of Dr. Nelson.
At the trial‘ of the case, Dr. Nelson testified as follows:
Q: [B]ased on whaf you found clinically, based on what you know on -
| speaking with Ms. Beaéon, based on what you found ‘su.rgically and your

understanding of the mechanics of the accident, do yon have an opinion to

.. ... areasonable degree of medical certainty that the injuries you treated Ms.

Beason for were in fact caused by the motor vehicle accident?

A: I do believe they were caused by the accident.



. Q: Are there any other — to your knowledge--, is there anything elee in
the record that would indicate any other cause? |
‘ A: No.
e R. p. It)O,Vlirres 2-13). Appellant has stated in her brief that a reasonable jury -could have
| concluded that Ms. Beason’s shoulder pain and need for surgery was actually related to her pre-
existing arthritis. Appellant’s F inal Brief, pp- 21-24. However, Dr. Nelsorr specifically addressed |
this possibility in response to cross-examination. |
Q: Would you be surprised in a 54-year-old female to see
arthritis developing in her shoulder?
A: No. Again, I would see arthritis - - rlormally, I would see

arthritis in seven out of ten people in the AC joint; espe01ally if you’re al ‘

worker; someone who used your hands at work However maybe onl}r

one in ten would be symptomatic. But none would be symptomatic unless

they were presenting with that chief complaint. Ms. Beason had physicat

therapy, she tried NSAIDS, and then came to my ofﬁ'ce.
B ‘ (R. p. 107, lines 5-14). Respondent also mischaracterizesv Dr. Nelson’s testimonyA regarding the
need for the subacromial decompression. Id Whrle 1nqt11r1ng on Cross- exammatlon as to whether
thls procedure could have been necessitated by the pre- ex1st1ng arthritis, Dr. Nelson clarified as
follows:

Q: By shaving that bone, is that where the - - becatlse arthritis rs '

essentially a development of extra bone in the area; is that correct?

A: Not necessarily. Sometimes you have not developed extra bone,

you just have pain in that joint.




Q: Okay.

A: So the chromium (sic) - - the subacromial decompression is not - -

is not an arthritis treatment because that’s just - - you’re planting (sic) the

bone, you're really taking out inflamed tissue in the middle of that space.

(R. p. 111, lines 12-24).

Lowden asserts in her brief that she was able to show on cross examination that Ms.
'Be'ason had a pfe-e_xisting arthritic condition in ﬁer éhouldef. Appellants Final Brief, pp. 21-24.
However, Dr. Nelson clearly testified that, while Beason may have had some pre-existing
arthritis in her shoulder, and that most people do, it Was only the trauma that caused it to become
symptomatic.

Q: If there is a gross osteoarthritis on the boné — arthritis on the bone,

that’s somethiﬁg —its not something caused by the accident — I believe

we’ve established thgt e'arlief?. '

A: Well, no. I would say that you can have osteoarthritis in the joint

that’s asymptomatic. When you do have én injury, you can flare that up. -

So when I look into her — when I look jnto her AC joint, the AC joint was

dropped down, so that joint was unstable. So you can get that picture from

dormant arthritis with a éuperimposed ipjury.

(R. p. 111, lineé 12-24). He further clarified on cross-examination that the labrum tear he

observed and repaired during surgery was not caused by repetitive trauma, but rather by the

- wreck itself. (R. p. 114, line 16- p. 115, line 21).

Lowden claims that there were “serious problems” with Dr. Nelson’s testimony because

there was a two month period of time between the wreck and his first seeing her, and because he



thought she had done therapy before coming to see him, when in fact, she had not. Appellant’s

Final Brief, pp. 21-24. On redirect, Dr. Nelson clearly stated the physical therapy would not -

have helped her based on what he saw inter-operatively. (R. p. 122, lines 6-19). He also stated

that the nature of her work, after it was described to him in the deposition on cross-examination,

did not in-any way change his opinion that the wreck was the cause of the injuries he treated her

for. (R.p. 123, lines 9-15).

Lowden also argues the verdict of $17,000 couldr‘ be a finding that the enﬁergency room

" treatment of approximately $2,000 was related  to the wreck, but that the surgery was not.

Appellant’s Final Brief, pp. 22-24. This WouldA indicate the jury found that one day of pain and

suffering was worth $15,000. A ratio greater than seven to one for medical bills to da.mellges

~awarded wbuld itself most likely be considered improper by Lowden if appliéd to the full special

damages submitted in this case. It is certainly a ratio that would be well above the norm for
cases of this type in this, and the vast majority of other venues. This inability to rationally

explain a verdict of $17,000 is part and parcel to the trial judge’s conclusion, based on the

. evidence, that the verdict was unreasonably low. The trial judge stated his compelling reasons in

| the order granting the motion to additur, and for that reason, the order should be upheld. (R. pp.

2-4).

It is also important to note that Lowden does not have to accept the verdict. The nature

~ of a new trial nisi additur is that it gives the Defendant a choice. If Lowden believes the trial
‘court’s additur is unwarranted or overly-generous, she may afford herself of the option for a new

{trial.  “In actuality, the import of a new trial nisi additur or nisi remittitur is a suggestion on the

part of the judge of a settlement figure. If the party ruled against agrees to the suggested _amoimtl



he may not complain. The prevailing party having asked for theArelief must likewise be content
v;fi'th the determination.” Graham v. Whitaker, 282 S.C. 393, 402, 32.1 S.E.2d 40, 45 (1984).
| | CONCLUSION
The:trial judge in the above case, after hearing all the testimopy,.after observing -the
nature of the jury deliberations, determined that under the totality of the cifcumstancés, the
;/erdict of $17,000 was inadequate. He exercised. his inhergnt,authority to insure that justice is

done to the litigants who appear before him, and addituféd the verdict to $80,000. In his written

‘ ofder, he set forth compelling reasons for his decision. Accordingly, this court should afford the

. trial court great deference, and affirm his well-reasoned order.

Respectfully Submitted,
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. Attorneys for the Respondent
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