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STATEMENT OF ISSUE ON APPEAL
| The workers’ cornpensation cdrnnrission found '_[hat David Jones was lying about.his
henlth, did not need any future medical treatment, dnd -was fit fq work. The cornm-issipn
made these ﬁndings even thoiigh both of Mr: Jenes’ doctors said that they belie_ved_ his
c'omplain‘isvand that in his present condition? he could not _wdrk. The issue in this appeal is i
Wheiher the commission’s findings are completely Withdut ‘evidentiary support, thus .. .
rendering the decision erroncous as a matter df lawi: |
_ STATEMENT OF THE CASE
David Jdnes worked for Wairden A& Smith Concrete asa dump fruck-driver. Ai .the |
time of his injury, he had worked for Warden & Smith i‘or 6 years.
Mr Jones was injured on June i, 2011, while loading his truck With COnerete. J ones
‘said that he‘got overheaited while performing this jeh ‘andlthat he hea.rd' a pop in his baek as
he climbed iip into his truck. (R p.77,‘ line 1 - p.79, line 5)-
J ones claimed that this incident aggravated a back 1nJ ury he suyffered; while working
asa VOlunteer' tireman in 2007. The larst treatment for" this injury vi/as in 2009. Jones said
that he had been pain—free frdm 200§ up until the 201 l_incident involving the concrete. He
also said _ihatéinCe'ihe concrete incident, his hack has been in eOnstanr pain.' 1d. .. L
Jones sought treatrnent quickly, biit not immediately. He went to Marlboro Park
‘Hospital 5. days eifter his injury where he was adniitted to the hospital,i gi\./en' pain medication,
’eind discharged the sanie'da}i. See (R. p.271). He was ordered to stay out of work for 7 days,
and he izvas adyised to follow up with a nelirologist. (R.p.272). The 'medical records reﬂect’

an initial impression that Jones had a herniated disc. (R. p.271).



~ In August of 2011, Jones initiate'd a workers’ compensation claim by filing a Form
50. Warden & Smith denied the claim. | | o
Beoause the claim was denied; J ones had to seek medioal treatment on his own. After
B being discharged from the hospital, J ones did not see another medical professional until he
had an independent medical evaluation with Dr. W.S. Edwards, a spfne surgeon, in
September of 2.011. This was three months after his injurgl. Dr. Edwards diagnosed Mr. .
Jones With a back strain or sprain and recommended‘an MRL (R'._pp..273-2‘74).
| J ones had the MRI in'Octoher‘, and he met with Dr. Edwards to reviewvl the MRI the
same day. (R. pp.275, 286). Dr. Edwardsreeommended an epidural- steroid injection, and .
Jones underwent thrs procedure later that month. (R. pp.275, 282).
Jones experienced problems following the. injection. A little ove_r a Weexk' after the

' procedure Jones went to the pa1n chmc at Marlboro Hosp1ta1 and was admltted to the

‘ hospital by Dr Joe Healy, a neurologlst See (R PP 277 278) see also (R p. 79 line 21 -

p-80, line 6) (Jones testimony) an'd (R p.209, line 4 - p.210,'11ne 22) (Dr. Healy s -
testimony). Jones was discharge‘d from the hospital in early November. He had hee_n in the -
hospital for 7 days." (R. p214, line.22 - p215, line 15).

" The elaim was scheduled fora hearrng in December of 2011, but imm‘ediately prior
lto the hearing', the parties resotved several of the issues by agreement The parties- aéreed
that Jones’ injury was compensable that he was entltled to temporary total disability
beneﬁts that his past medlcal treatment would be covered, and that all causally-related

treatment with Dr. Edwards would be covered. The commission served this consent order

on December 16, 2011. See (R. p.49).



Five months latevr,' in May of 2012, Warden & Smith filed a Form 21 (an employer’s
request for a hearing) claiming that J ones had reached the point of maximum medical
_ 1mprovement and askmg for all temporary disablhty beneﬁts to cease. Warden & Smith
: alleged that J ones reached MMI on December 15, 2011; the day before the commission
served the consent order. Jones had been to see Dr. Edwards on the»lS“h, and Dr. Edwards a
had released Jones from his care at that time. (R. pp.279-280).

| Put 51mply, Warden & Smith’s theory of the case was that Jones was lymg about h1s
symptoms. Warden & Smith deposed both Dr. Edwards and Dr. Healy, and Warden & Smith
pointed out that both of these doctors bel1eved that Jones’ physrcal injury was falrly minor. |
Warden & Smith suggested that if J ones had truly been in constant pain since June, he would
not have waited until September to see a doctor, and Warden & Smith made several other
claims of this s_ort. Warden & Smith also pointed to Dr. Edwards’ nc')tation in December that
he had‘ nothing else to offer Jones. The claim seemed’ to be that there ‘was nothing lfor any
doctor to do because there V’vas really nothing vsirong with the patient., A |
- Jones claimed that he was not lying, and he also claimed that although his injury was | '
" nearly a year old, he had not,eni oyed a meaningful o'pportunityto receive medicaltreatment. 4
J ones said that it had been difficult for him to getmedical care while his claim was being
| denied, and he said that his present situation was not meaningfully different because although'
Warden & Smith had “admitted” his injury,lDr. Healy had recomrnended ifurther testing and
physical therapy'vi/hich Warden & Smith was not authorizing. - '
| On June 2 8,2012, the hearing commmsioner heard Warden & Smith’s stop-payment

- request. On October 18, 2012, the hearing commissioner issued an order determining that



: Jones was not credible, that he had reached MMI, and that he did-not require any more

medical treatment. For the date of MMI, the hearing commissioner,‘used the date of Dr.

3 HealY’s deposition, which was June 26, 2012. (R. pp.21-23).. .‘

-Both parties sought review of the hearing commissioner’s decision. Jones appealed. .- '

the cred_ibility and medical findings; Warden & smifh argued that the date of MMI should '

. Have been the date that Dr. .E‘dwards relgased Jones from his care—December 15, 201 1.

On February 20, 20 13, an apﬁellate panel of the commission conducted argument on

the éppeal.‘. On April 4, 201 3, the panel affirmed the hearing comrriissiorler’s decision. See

~ (R. pp.5-7).. Jones served and filed notice of this éppeal on April 30.

© ARGUMENT

The Evidence Is Not Contested, and a Genuine Review of The Evidence *
< . Shows That the Commission’s Findings Have No Evidentiary Support. '

ThéAeyidence in this case is virtually uncontested. This is an admitted injury, the

'rriedical records speak for themselves, and the deposition testim:clinies of the two doctors are
_fairly" straightforward. Mr. Jones” tes'tirhony is also. straightforward and _corrsistént. ‘He
‘claims that his'back has been in constant pain ‘sin'c'_e' June of 2011 and that he does not ha\(e '

' the ability to perfbrrn any significant physical activity.

The commission denied this case because it found that Mr. Jones was not credible.

In o‘ther words, the commission found that Jones was lying about his‘§ymptorns..' This ﬁridi_r'rg [

: obvipusly meart that Jones did not need any fufure'mec_li_cal care, but it also implies that
- Jones never rléeded any medical treatment to-begin with. If all of this has been a lie, there

was no need to pay for any temporary disability benefits or for any medical treatment.



There is no evidence—none——tnat supports these findings.

The coMission gave reasons for questioning Jones’ credibility, but with the utmnst
respect for. the commission, those reaénns- do not sunport its decision. Insté'ad‘ of |
undermining jones’,credibili_t'y, the 'commis_sion’é ﬁndingé ta.kn nncbntested eviden¢¢ and
' ‘rec.ite‘ itina Wny thnt is misieading. The cnmﬁiséinn was nnt required to believe Mr. J Qnes,
but.if it was going to call him a.‘liar,,it should give reasons that'antually suppnrt th?t ﬁnciing.

:On the subject of rnedical treatment, the éomnlissinn’s decision gives.no‘ i,ndicationx
that it applied the proper test for determining whether Mr. Jones hasureached MMI or whether
hé was entitled to additibnal medical care. Both of these questions are governed by standards |
tnat are relafiVely clear. With the utmost respent for the commis$ion; if it is going to grant
Warden & S.mith’s' requést to end this case, its decisjon must'shnw ithas anpliéd tné correct "
‘,test.s. | |

A The Commission Based its Credibility Finding bn the Tentilnongf |

of Mr. Jones’ Phys'i'cians, but Both of These Physicians Offered
_ Explanatibns for Mr. Jones’ Conduct, and Both of These
-Physicians Opined That Mr. Jones Was Not Lying.

‘The cornmission based iis_ credibility ﬁndin'g on the depositinn testimonies and
»recordé of Dr. Edwards énd'Dr. Healy. It recited tnat Jo‘nes had used a vaheelchair and a -
walkér even thn_ugh neither ph);sician had recn@ended -these devices, it recited. that both
" doctors believed thét Jones was experiencing» symptom “nlagn'iﬁ’cation,f’ and it recited that
both ‘doctors belie%zed that .J ones; physié:al injury was fairly minor. .VS.ee (R p5) The
irnplication'of this argument is that Jones \;vns not being truthful with hi_s doctors or, fc‘)r‘that"

matter, with anyone. ‘On this record, this ﬁnding_ was unreasonable.



1. The commission based its credibility finding on
Jones’ use of a wheelchair, but no doctor ever advised - -
Jones not to use a wheelchair.

- The errorinthe commilssion’\s findings is that they take uncontested facts and divorce

them from their context. For example, while it is absolutely true that both Dr. Edwards and . . .

Dr. Healy opined that Jones should not‘ need to use a wheelchair or a walker, there is no
evidence that either of'these physicians ever oommunieated this to Mr. Jones.
‘ This is an important point._ Dr. Edwards saw J ones 4 times. The ﬁrst was an
‘ independent rnedical.evaluation, the second was to review Jones’ MRI, the third occurred o
when Jones was admitted to the hospital follo‘wing his enidnral injection, and the fourth was
when Dr. Edwards released him from ’his.care. Dr. Edwards was deposed in December of -
~ 2011 and he said that he had nof counseled Jones on using a walker but that he would have 4
.‘ -adv1sed agalnst it the had been Jones treatlng physwlan (R.p. 167 hnes 11-15;p.170, hnes
2-8). This was after the IME, after the MRI, and after Jones hospltahzatlon. The only thing
that had not yet occurred is that Dr. Edwards had not yet met with Jones and told him that
ke had nothing to o_ffer him. That meeting occurred 9 days later. One searches the record
in vain for any rnention of Dr. 'Edwards telling Jones that he should ‘;not use a walker or
wheel'chair. It 1s not there. ‘See (R: ’pp.273-2.81) {J ones’ records with Dr. Edwards). |
Dr Healy’s testirnony is no different. He saw J ones 3 times. The first was in the
hospital in October of 2011, the second was_in November for .follow-up care, and the third
‘was in Aprll of 2012 for:the same purpose. At no po1nt do his records reflect that he told
Jones not to use a wheelchair or a walker See (R. pp 287- 289) It is hard to see whyl using:

these dev1ces should impact Jones’ cred1b1l_1ty if nobody was telling him to avo1d them.



There is a reéso'n why neither of ithese physiciaﬁs told Jones ndt to use a walker or
wheelchair. Neither of these doctors have éver beén what someone would call a brimary care
physiciaﬁ for Mf. J onés. |

Warden & Smith did not admit this claim.of: authorize any treatment -for Mr. Jones |
untili‘after Dr Edwards’ deposi.tion‘,. and immediately as treatment with Dr. Edwards was
agthofized, Dr.:Edv;/élrds released Jones from his care .' The release hasa perféctly Arleaslonalble
~ex;.)la1.1ati»on}.. Dr. Edvx{ards is a spine surg'eoh, ahcivevéijyone seemé to 'ag.ree that Jones has’
mechanical béck paiﬁ but does not need surgery. See, e;g.?‘(R; p.231).

As for Dr. Healy, Warden & ‘Smith allb@ed Jones to see him oﬂly once. Dr. Healy
recommended tests aﬁd physical ihefapy, and he testified thgt these recommendations have
not been honored. (R. pp.257, 268).

The pbint i; this: while‘ it was perfectly appropriate to note that'bcl)tH_Dr. Healy and
. Dr. Edwards said that tlrliS"SOI't of injury should not conﬁné Jones to a wheélchai; ora vl&lélker;
it was inappropriafe to usé that test.imor'ly to unflermin? anesf credibility. There is no
_eﬁdeﬁcé that-either doctor silared this.With Jones. Neither doctor Haé Been “J ones; déctqf.” .

| 11 : in the same way, the .reméinde:r:of the commiésion’s |
credibility findings take uncontested facts.and present
them out of context. C '

All of the commiséion’s credibility findings have éimilar defecté.',

Yes, both Dr. Edwards and Dr Healy opined that- Jones had symptorﬁ magnification.
But both of £hese d\o"c't_oris' also explaihed that this condition is not the ‘s_ame as someorie lying
about his or her syﬁlptoms. Dr. Edwards explained that magniﬁcation can be a psychological ’

response to pajri. He said that because therapy can be painful, the patient may fear that he



is ‘dama-ging himself by eng%agiﬁg in‘pain'ful activity. See (R. pp.177-178). Dir. Hgaly
eXplain_ed that magnification can be an emotional issue because éﬂing people who are not
physicians often do not know what is wrong Vs-/ith‘trhem.~ (R; 'pp.232-233)._. He gave an
explanatibn -thét was  similar to thé explanation rproyided by Dr. Edwards; eciuating '
magniﬁcat-ion with a psychological condition. See R. ppy.239-240). At no point did either
of these physicians use magniﬁcatioﬁ to suggest fhat hJ éneé was not credible or that ‘he was, |
misrepresenting his health. In using' symptom m;gniﬁcatibn to cut agaiﬁst J oﬁes’ credibility,
tllle comﬁﬁssion was fnisstéting the evidence. |
The commissioﬁ aiso récited Dr. Edwafds’ statement that most patients witfl this sort
of back injury return to wdrk within 7 da‘ys.l' (R p.5)." Thét is true—Dr. Edwards absolutely
' mgdel this stateméﬁt. But Dr. Edwards also opined; during the same depositibn; that Jones
was nét able to work and that he should not be allowed td return to work until after he had
 a functional capaéity evaluation or received physicél therapy. (R. p.191_).- This deposition
occufrea SiX months after Jones’ injury.. The commissién said thét it was relyiﬁg oﬁ Dr.
Edwards’ testifnony at se‘Veraa"l pointé in its decision. Doir;g the opposite of what the doétor
vsaid isa curioﬁé form of reliance.
,‘ iii.  'Both Dr. Edwards éﬁd Dr. Healy 6p'inéd that Jones

was being truthful; thus, the medical testimony does
not support a reasonable inference that Jones wa

lying. : o
When they were asked directly, both Dr. Edwards and Dr. Healy opined that Mr.
Jones was not lying about his health. Dr. Edwards was asked whether he had any éoncerﬁs

about whether Jones was being honest about his level of pain. He réplied “Not really.” (R.

[ RN



p-180). He eXplaihed that he did not see any e'videnc.e that Jones was not.bein'g honest, that.
magniﬁéaﬁon was differeﬁt from sb"méone faking their symptoms, and that as to. “faking,”
he “[didn’t] think that was the case at A7
- ‘ When.D'r. Healy was asked whether he thought Jones was i'nfentionally exaggerating
or arr;plifying his syrnpfdms, he replied “no.”. (R pp.215-216)'. He expléinéd that Jones .
mi ght be suffering from'a cohvetsion disorder, Which isa psycholo gi’call Iljheno‘rriena, but that
he did not get the feeling that Jones was pretending to be sick in ordgr to avoid doing work. -
- Id. Dr. Healy reiterated fhis opinion at the end of his deposition. (R. pp.269-270).
Itis extraordina;ily difficult to challenge the commission’s factpal findings. Under |
thé Administrative Procedures Ac_t, the 'c'ommission’s ﬁndings must be ciearly érrbneoﬁs in
order to be reversed. S.C. Céde Ann: ‘§ 1-23-380(5)(¥) (Suif)p. 2012). Explaiﬁing the same
ﬁriﬁciple a different way, the Supreme Court has described that the commission’s decision
must have a “reaspnable basis.” Hutson v, South Carolina State Ports Auth.., 399 SC 38 1,
387, 732 S.E._Z‘CAIV‘.SOO, 5.03 (2012). This principle is familiar to the Court‘; Liké é jurf’s
findings in én' action at law, the commission’s ﬁndings will be overturned only whéﬁ those
findings are so contrary to the eVidencé that they amount to an eﬁqr of law. |
That is what has happened he.re.' “The co@ission saidl‘that 'ité decision ‘\.7\}3.5 driven
by the medical evidence anci the ci‘epiosition transcripts, but this eviidencé does not lend itself
to more‘thaﬁ one reasonable conclusion. All of the doctors seem to agree that Mr.ll Jones has
; éﬁon_—surgical back injury, but they aiéo all seem to agree that he is experiencihg pain. 'All
of the doctors ‘see.m to agree that Jones is either experiencing more pain than he should be

experiencing or that his response to his pain is greater than it should be, but at the same time,

-



no 'doctor—norie— has opined that Jones’ eOmplaints are not credible. 4Indeed, both doctors
have opinéd that they believe the opposite is true.
. The chﬁmissio_ri does not hai/e to ’belie\re Mr J ones, and ’thel c':ommissic.)n,.does iicit '

. “haveto believe‘thesé doc‘ti)rsi“Do'ctors are not human lie detecte)rs, and.nooné ,is_'sugge:sting |
iiiat their testimony on credibility is entitled to conclusivé weight.. |

But ihese | professionals have . spent mqré time with ’J ones- than the hearing | .
‘ commissionier}did,' ‘and if the commission is goihg 10 reject this testime)ny, it must at- leasit
.ha'vv_el‘é cogent :r:eésohrfl ‘flcv>r domgso There is a yiifelil-.dé\./évlope'd body of law iecciéiiizing thafn
e‘xpert»festirrion;/ is elesigned to aid the ce)ininissie)il in .ﬁndiiig the facts, but this same b(idy
| oi‘ law ellso recognizes that itvhen t}ie coinmission disregards éxpert testimony,»there must be
other competent evidence inthe recoid supiaortirig the commission’s ﬁndlng See e.g. Tzller
: ‘v Nat lHealth Care Center of Sumter, 334 S C. 333 513 S.E. 2d 843 (1999) and Poston V.. |
Southeastern Const Co., 1208 S C. 35 36 S. E 2d 858 (1946)

The Court should hold that there is no such evidence here. | Instead, the i:ommission‘ '
has decidéd a credibility question by taking siatcments out of context and using those-
'stateménts tct Silpport a speelil‘ative opinio'n: It is not reasonable to say that' symptom
maé’riiﬁcatisnfunde’rrhines J 6iies’ crediBility when ‘bdt_h of the (ioctors ‘}iaye exlilained‘that ‘
this is not tiué,";ind it is not _reasonéiialc‘ to say that J. 0iies’ use of a wheelchair uridermiiies"his
, credibility wiien no cioctor has told him thait he c_l_oes not need tci usle- orié. Both doetois have
viewed tlie médical evidence and opined ﬂiat Jones is not playing sick.and trying to avoid |
work. The corhinission’s décisisn gives no cdgent explaneltion for why it VieWs the medical -

. evidence differently.

10



B.  There Is No Evidence That Jones Has Reached the Point of
Maximum Medical Improvement, and Both Dr. Edwards and Dr.
Healy Have Referenced Additional Treatment That Has Never
Been Provided. ‘ S
The commission found that Jones reached maximum medical imﬁrovement on the
date of Dr. Healy’s deposition. The comniissioﬁ also held thaf Jones was not entitled to any
further medical treatment. . (R. p.6). Neither finding is supported by this record. The
cprﬁmission;s decision,ygives no indication that it applied the proper test for either of these
" questions, and because the commission is charged with uéing the proper standard to find
these facts, the Court should remand this case with instructions that it do so. o

i. -+ Additional medical care and maximum medical -
" improvement are determined by specific tests.

- Theterm “maximum medical ifhprovement” describes the point at which‘someoné?;
mfc,d‘ical- condition ceases to improve. It 1s cormno'nly;called é ‘;platealjl’»’ in someone’s care
bécause when some‘on'e reaches MMI, there is no fuﬁher tréatmgnt that will help cure thét
pers’on’s‘ injury. See, e.g., O’Banner‘ v. 'Wesiinghguse Eléb. Corp., 319 S.C. 24, 28, 459
B S.E.2d.324, 3‘21-7"(Ct. App.1995).' o |

The test fof additional medicai care is differen'tl Tﬁe law ailbws someone to cpntinue -
to r'ece‘ive‘fmedical care even though he or she has élready reached MMI. Tﬁé test is i{/flether
future medical care will lessen the inj ufed person’s .“périod of disability.” Dodge v Brﬁbcoli," :
Clark Layman, Inc., 334 S.C. 574, 580-82, 514 S.E.2d 593, 596-97 (Ct. App. 1999)
(reversing- t‘he deéision that medicai care ends_at MMI). Thus, thére are two Ways for
‘ someone to be entitled t(_i medical tré’atr.nent. If medicai treatment will help sofneo'ne’s injury

- improve, that person is entitled to such care because he or she is not at MMI. If medical

11



trea'tment‘will n.oi change the persoh’s,injpry, but will nevertheless help alleviate his or her
| symptoms, that person will generally be entitled tp that treatmept nOtWithsfanding the facf
 that he or sﬁe 1s a.t MML. See, e.g., Péarson V. JPS Coﬁverter & Indus. Corp. ,327 S.C. 393,
397; 489 S.E.Zd 2195.221 (Ct. App 1997) (descr'v_ibing;.t'hese principles).
| § ii: . The commission did not apply .these tests, and ‘the' ‘
uncontested evidence is that Jones needs additional -
treatment and is not at MML ’
. The comrhissi_on’s decisipn d(‘)es‘ npt suggest that it appliéd pithér of these tests.
: , Asito MM, the g:omfnission said that both Dr..Healy and Dr. Edwards had indicated -_ 4
- that they had n().thing‘-fln'ther to offer VMr._’J ones. (R p.6). That is not the test. Dr. Edwards
is a back surgeon. Unless J onesisa pandidate' for sdféery, Jones would hle.lfve no need for Dr. ‘4
Edwards. Dr. Healy i-s a' néproiogist. Unless Jones has a neurological disprder, Jones would
have iittlg need fp‘r Dr. Héaly. But Johés is pot gt MMI just because Dr. Healy énd Dp. ’
Edwards .pannot'help him. If Jones péecied physicéI fherépy or mental treatment .flrom a
psychiatrist, Dr. Healy and Dr. Edwards would not provide thpse services.

As tp medical -fcrqatment, the pommipsiop’s ﬁqding is stranger. Thé cp;nmission gave'
no rafional_e wilat'soeyef for .the decision that Jones did npt need any future medic;(ll pafe. (R |
p.6). fhe commission simply recited tha'ti its ﬁpding was based on the medical evidpnce. ‘
The only lpgical basis for this finding was the commission’s view that Jones was not
credible. 'If the commission belipved thét Jones-was ndt truly hurF, it logically follows that
the.conmlission‘l')’éfiepved J oneé was ﬁqt entitled.to any' fufure medical treatment. -

Here agaih, the problem is that the _medical evidence.is uncontradicted and does not

lead to more than one reasonable inference. In their depositions, both Dr. Edwards and Dr.
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- Healy were asked whether they beheved Jones was at MMI Both doctors answered

Dr. Edwards was deposed on December 6, 2011 This was 9 days before Warden & Sm1th
claimed that J ones reached MML. Dr. Edwards opined that Jones needed “vi gorous therapy”
(R. p.178), that Jones was not.at MMI, (R. p.197), and that until Jones had a functional
capacity evaluation or physical therapy, he would not 'ailow Jones to work. (R. p.191).
There is not more than one vyay to read this testimony. It is not equivocat.

Dr. Healy’s testimony was similar. He was deposed in Junevof 2612. This was 2
days before the hearing with the single comrnlssmner Dr. Healy testlﬁed that he beheved
Jones needed electrical studies and physwal therapy, (R. pp.248- 249) that Jones was notat
| MM, and that Jones had not been at MMI when Dr Healy had seen him in Apr11 (R. p.250).

‘ Here agaln,‘ there 1s not more than one way to read this testlmony. It is not equrvocal.

-Warden & Smith will cornhat this in 2 ways. It will say that Dr. Edwards reieased
J enes frorn his care'and that this release rnade no mention ef physical therapy. Then, it will
~ attack Dr. Healy’s testimony'hy saying'that Dr. Healy’s opinron relies on taking Jones’.
canplaints at faee Valne. In other words, because J Qnes is a liar (and he is not), Dr. Healy’s

opiniens do not ntatter. | | o

o This recerdddoes‘not allow a reasenable person to take these views. Dr Edwards is |
‘aspine surgeon, nota therapist.. He made at least 5 references to physical therapy during his
, deposition,'an.d during this same deposition, he specifically opined that Jones could no‘t
| return to work and was not at MMI. It is absurd to think that he chanéed his view 9 days
~ later. .J ohes did not haye any treatrnent in the -interim. Dr Healy said that the omission ef

therapy from Dr. Edwards’ release may have been inadvertent. ‘(R..Ip.257).
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As to Dr. Healy’s opinions, the cornmission did not discredit ltnem———it relied on -
them. The cornmission repeatedly recited that its decision was driven by the medical
evidence and the deposition'testimonies of Dr. Edwards 'and. Dr. Healy, and Dr. Healy’s
- testimony is relatively clear. He saidthat Jones was not at MMI and that Jones 'needed.
phjfsical 'ther_apy. (R pp.250, 257). It was not pbssible for the commission to rety onDr.
Healy’s testimony while r,eaching the conclusion tnat J ones did not need additional treatment ,.
| and tnat he was fit td re_turn;te ‘work. This Was the exact oppqsite of the doctor’s op‘inion..

i, It'. is possible tnat ‘Warden & Smith vis, seeking to
benefit' from- controlling Jones’ medical care but
failing to give him any options.

The cir_cumstances of this case may illustrate an issue that commonly arises in
erkers’r compensation cases. ‘The law generally gives the etnptoyer the right to direct'an

. injured worker’s medical care. See Gatris v. Murrells Inlet-VFW No. 10420, 353 S.C. 100,
113-14,576 S..E.Zd 191, 197-98 (Ct. App.' 2003) (discussing and citing the relevant statute). -
' Tnisis not an issue as long asthe“et‘npleyer and the injured worker see things thesan;e way,
‘ 4. ’ but 1f the ernpleyer is ’denying.the case, .or 1f the employer is,r‘eﬁ.lsi.ngto provide tne injured |
- wo‘rker‘ with tnedical care, the injured werker is 1e‘ft.to cnoose between imperfect 'options. |
~ If the injured worker seeks care on his ouvn, he wili‘ have to prove that doing so was
justiﬁed because his employer was not giving h1m any alternative. See Hatl V. U;tited
Rentals, Inc.‘, 371 S.C. 69, 86-87, 636 S.E.2d 876, 885-_86 (Ct. App. 2006). If he does no.t
seek care on his own, or if he is feﬁJsed care through his ouvn health insurance because his -
ailment is the result of a work—related injury, he faces the argument that ne is not truly

. injured. Cf. Martin v. Rapid Plumbing, 369 S.C. 278, 292, 631 S.E.2d 547, 555 (Ct. App.-
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2_006) (“Thls is not a case where an employee'is rel’using treatm_ent offered by an employer. '
Rather, this isa s_itnation where the employee feels he still needs treatment and the employer
fails to provide it.”). Thrs concern runs throughout this record—there.ls no other reasonableli .,
~ . conclusion. As J ones told thehearing‘oomrnissioner .he WaS'.wl-l-ling to clo What adoctor‘,,told :
him to do; he Just needed to see a: doctor (R pp. 83 -84).
| CONCLUSION
The commissiOn’s credibility ﬁndings took uncontested evidence and recited it in a -
' way that was mrsleadrrng The cornmrss1on s decision also ga\re no 1ndlcatron that 1t apphed '
~ the proper test for MMI or addrtronal medrcal care and the fact ofthe matter is that although
‘ the commission sa1d that 1t was basrng 1ts dec1s1on on the nmedlcal evrdence all of the doctors :

| ,Sf?-li,,d that they believed Mr: J ones’ complaints.and'that he could not work. These errors mal(e '

the commission’s decision clearly erroneous, and because the decision is clearly erroneous, ' -

. this Court should reverse this case and remand itlfo‘r additional proceedings.. -
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