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ARGUMENT
Every sect_ion and argumeht in Davtid J oﬁes’ principal brief was writteri to be

deliberate énd accurate.. Mr. Jones hgs not misrepreseﬁt‘ed aﬁﬁhing; he seeks only ’to
characterize thé e\./ji‘dénce A.fairly.andAtQ describe the dec1510n béloW \V)Vi'thil')r-reciéicrﬂ)’n.r Withithe
utmost respect for the .c-dmmission, the problem with its decision is that its reasoning cannot -
be squared Witﬁvthe' evidence in the reéord. And wiih the ut;rios"t reépect for Wardeh &
Smith, it’s brief -promisc_s certainty and clarity that it cannot deli?ef.x

‘T'heidepositioﬁ transcripts are included in the recdrd'aﬁd can spéak for theméelves,-
| blitthe salient facts for this appeal should be thes.e:vwhen they were asked directly, both of B
Mr. J ones’ doctors saici that he needed addi‘ltional« treatrpént, bothl of Mr. Jones’ déctoré said
that they believed his complaints of pain, and bofh of Mt. Jones’ doctors opined thaf Mr.
- Jones was not cuﬁently capable of wgrking. The cori}mission said that its. dgcisi-on V‘;as' B
driven By this tesﬁrﬁony, But given the conterits of this testimony, that cannbt be true.

| i. B0£h parties‘have‘ called this an “admitted” injury, but it really is not.

If Mr. Jones is not credible, none of this claim is valid and all of it has
.been a lie. ’ o

Warlcg_len»é’_; Smith says that this is an gdmitted accidé.n't.‘ To'be_fair, 'M"r'. ‘Jones-""‘
princ:ipal brief éa‘id'the same tmng. But Warden & Smith alsQ sayé fhat the issue in this ,cAase '
is whether Mr Jones’ c‘omplaints of pain match up with thé objective findings of hlS
physicians, and with the utmost respect for Warden & Smith, that Astatemen.t is inaécmate.

Everyone has al-wa}}s agreed thatv Mr Joriesi?‘—back‘ ilnjllli'y is fairly ﬁlinOr. In fact, o
Warden & Smith’s original thgory for denying fhis case was thgt the MRI from Mr Jones’

current injury wés no different from the MRI after his 2007 injury. See, e.g., (R. p.1 60, line
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13- p. _1‘61, lrne 3);1 The issue is not whether Mr. J oneS’ péin i$ consistent with the severity
of his back rnj ury—‘everybne kno§vs tlrat t}re answer is “no.” instead, the'quéstion is whether
| Mr. J 6r'1es is really éxperiencing the pain that he says he is expgrierrcing, whether Mr. J bneé
thinks his pain is w.orée‘::chan it _a‘ctuallyv is, (rr Whether Mr.‘J onés is lylng .

This distinction is irnportant beéausev the only treatment Mr. Jones has ever received
has been focused on _relieving }ris r>ain, nor ﬁxing a. physi'cal‘ deficiency in his back. Mr
- “Jones has received an epidliral stéroid 'rnjeétion, péirr medicatiprr, and he was treated while
he was -ho'spitalvized for spinal headaches. That is all Dr. Edwgrds égreed with thé s‘ratément
thar Mr Jones’ problerrl is a “pain iss'ug,"’ and that just because Mr. Jones is not a candidate
for surgery, thié does not rrrearr that Mr. J onés is not experienéing painfui sympt‘r)ms. (R.’

p.179, line 15 - p.180, line 11). When Dr. EdWards released Mr. Jones from'}ris care, he =~

| relee_lsed him with a prescrilptiq‘n for péin me&icrne. See (R p.279). vWarden &7 Smith told
the commission that Mr. Jones had muitiﬁle refills of this‘ mediciné? bu’lt‘unless' the record is -
mistaken, that statemerlt was not true. Warden & Smith said that Jones had over 40\reﬂlls; '
see (R.-p.96, linés 17-‘22) and (R. 122, l:ines.IO-_'215) but thé .rnedical record lrsts one refill of
~ one rnéaicine and no refills of the rest. (R p.279); . o |

Here is the point: if Mr. J onés is lying about his p-ain, Mr. Jones did rrot need any ﬁain'
medicine énd he did not need any sterofd irljections. Thi‘s 1s not really an admitted jnjﬁry.
This claim }ras only év’gr been about. Mr J ones’ pa'in, and Wérdérr & Srnith sa}:fs that this

_ whole story is a farce. If that argument is right, nothing in this claim was compensable.

"Mr. Jdnes previously ‘injured his back in 2007 when a roof collapsed on him while he was
working as a volunteer fireman. See (R. p.77, line 13 - p.78, line 1; p.85, lines 9-17).
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il The reason Mr. Jones’ principal brief did not focus on his own
testimony was because the commission: said that its decision was
- driven by tha‘ medical evidence.
Wardéh & Smith says that the testimr)ny of Mr. Jones and his vr/ife is the most |
compéllrrrg evidence that supports the commission’ s finding thar Mr. Jones v;ras' rrat predible;
The commission’s credibility finding is finding of fact number 2and appears onpage -
5of the racord. This finding never mentiorls Mr Jones’ wife. As tr) Mr. Jones’ testimony,
it recites only that Mr. Jones .élaims to be unable to éhave and that he (supposediy) has not -
sought pafn medication. The bulk of this paragraph is. focus_edi on Dr. Edwarda’ tesﬁmbny, "

: .vDr. Healy’s testimony, and things. 1ike symptom exaggeration, Mr. J ones’; use of a
wheelchair, and the fact that Mr. Jones’ level of pain is.out of proporrroh ro What it‘ahould
be. There isa reason that Mr. Jones’ 'principal Lbrief‘ did not. focus on his. or his Wifé’s

testimony. -The commission’scl'ecisiorl'did not seem to be based r)n it. |

But if the Court is inclined.to consider this testimony, it should consider ail ofitand

. not juat the part that Warrien ,& Smith wants to emphasize. For Warden &'Srnith’s tﬁeory

“of the casé to Wor_k, notv only must Mr. J ones pe lying about his pairr, he must also be lying -

: about having difﬁcrﬂty getting medical care and not‘being able to afford the cofpays requiréd
to séek tréatment 0r1 his own; As for Mr J orles’ rivife, she must bp lying aboﬁt the changes
in Mr. Jones’ mood, the fact that she and Mr. Jones were turned away botlr tirnes they sought

. physical therapy, and the fact that they were told .they’ coul.d. not use.:‘ their own -héalth

insurarlce bécausé this-Was a work-related inj liry. (R pp-1 1.4.- 121).. It may be hypothetically

possible for this entire narrative to pé false, but the -repord does not appear tr) contain any

principled justification for this sort of conclusion.
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Mr Jones cOntiniies to be at a loss to understand how his c_redibility can’he' lirn:pacted '
by the tact that he hasan exaggerated -rlesponse to pain or by his use of a walker or.a
t wheel"chair.. Everyone a;grees that Mr J‘ones’ response to pain is 'vs./orse)than 1t shoiild
' be;this proves nothing As to the use of walker or \;vheelchair,no medical doctor Seerns to i ,
ha\}e told Mr iones that he should refrain from ilsing an assistive device even though he feels
like he is in need of one.’ This reasoning is circular, and the Court should rej‘ect'it. )

The"‘bot‘tom line ought to be this: Dr. 4Edwards‘vi/as -presun'iablly faniiliar with his
. records and his exper_ience with this patient, and when Dr Ed'wards.iyas direetl}; asked
iwhether‘ he had any concerns that Mr. Jones was ‘beingr honest about his level. of pain, his

reply. Was “Not really. I rnean ther,e are some things that we can pick up,on our exam to give ‘

us some 1dea that patients are not belng honest And I didn t see any of that with him. " (R.

p.180, lines 2- 1 1) Dr. Healy S View was srmilar see (R p- 215 line 25 p 216 line 7) and
" both meri opined that in hlS present conditlon,; Mr. Jones is unable to work. See (R. p.190;
lines 10-14); and (R'; p.250, lines 1'0-13).‘ Nobody is’ saying that these of)inionsjjare entitled '. -
L toiconc'.lusive weight, but-if both doctors areioffering the same opinion, itis hard to see howi |
tis reasonable for a layrnan to view the .medical evidence differently. This Court’s decision
.in Burnette v. C'ily'of '-Greeni)iile. invohied amedical oijinion that was improper because it
| . .emanated from a commissioner and not a doctor 401 S. C 417 428 737 S E 2d 200, 206. ‘
(Ct App. 2012). This case is not 1dentica1 but 1t seems comparable AsMr. Jones’ pr1nc1pa1
brief descrlbed,.the commiss1on s credibihty ﬁnding was arbitrary. The commission did not :
have'to believe Mr. J ones’ story, but if it Was going to diSbelieve him, it had to gi\re reasons o

that make sense.



i, The commission never listed the standard for maximum medical -
improvement and its finding on MMI misstates the evidence.

| " As M. Jones’ principal bri‘ef deécﬁbéd, ‘maximum’ medical imbrov.ément is
dete‘miined‘b}:f)atesft. Someone reaches} MMI when his ér hér medjéal condition has yeaphed
a plateau and no further &eatment will hélp cure the’ injury ét iséue. See, .e.g.; O’Banner v.
Wéstinghou;e Elec. Corp., 319 8.C. 24, 28, 459 S.E.2d 324, 327 (Ct. App. 1995).

| The cofnrn‘issibn hevé'rl'articulated this t.est. It recited that both Dr -Edw'ards‘ andDr '
' Healy believe ithat they havé npthing’ further to offer Mr. J ones, but that is not ;[he standard.
The éorr‘imi}ssiong s decisions must cénsist of more tﬁan recitéd facts and é\}lidentiary findings.
The commission’s decisions must bq sufficiently detailed to ailow a reviewing court to
detefminé whether the factua_i findings are supported by the evidénce 'and. Whefher the la\.zvl
was 'properl}.l épplied to those ﬁndih;gs.. AAble Comm_uﬁz'cdﬁons v. South Carolina Pub. Serv.
Comm’n, 290 S.C. 409, 411, 351 S.E.2d 151, 1'5'2‘_(l1'986). This deciéiqh dc;es not meet thét :
+* standard. Sﬁpposé that thé commission did not apply 'thé .apprdprjate test for MMI but used |
S(:)me‘ other guideline. The commission”s order does not give an. Iindication ei;hé; Way.

The other.defgét on this issue is that this theory of the évidenc’:e cannot withstand j
: meéningful scrutiny. The évidenée 1n the fecord forecloses 1t

vDr. Edwards was depésed on December 6, 2011. During that dgposition,lhe. opined |
tha£ Mr. Jones waS not at MM, ﬁeede‘d ‘v‘aggre.ssivve”Atih-erapy; and was.unable to \;Vork. R. .
p.187,1. 14 - p.188, L 8; p;191, 1. 10-14; and p.197, IL. 16-1é). ‘This was not the‘ﬁ'rst ;clime '
Dr: EdWmds mentidned thefapy. VIn 'his order for thé steroid ihj ection, he noted thaf

“aggressive therapy” would be “required” before Mr. Jones would reach MML. (R. p:275).



Nine days after-his dep‘ositi_on,. Dr. Edwards released i\/Ir. Jones from his care. His
notes from that exam reflect Mr. J ones’. chief complaint as back pain and weakness in both i
of his legs and his notes further record that Mr. Jones’ examination is. “[u]nchanged from
before (R p. 279) Surely the argument is not that Dr. Edwards changed hrs opimon in the |
nine days between his deposrtron and Mr. Jones’ last visit. Mr. Jones did not receive any
‘ treatment in the interim, and Dr. Edwards’ report notes no improvement.“
This samelreport indicates that Dr Edwards’ did not see avproblem'w.it'h Mr.J ones
that could be dealt with medically or surgically R. p. 280) Dr. Healy agreed with thrs. .
' statement see (R. p.222, lme 19 - p. 223 hne 6) and in the same deposrtion Dr Healy
insisted that M. Jones could not work was not at MMI, and needed physrcal therapy. (R.'
pp-250, 257 and 269). It is hard to see how thls testimony can be Viewed in multiple ways. |
The Court can determine the question for itself, but this testimony does not seem equlvocal.
iv. The reason Mr | Jones did not present additional expert ‘medical
evidence was because all of the doctors who offered evidence and
testimony agreed with him.
| Warden & Smith ehides Mr. Jones for allegedly failing. to secure expert testimony |
i_that he needs more medicai treatment. Here again, the Court should reject this argument.
'As was the case with the commission’s MMI finding, the commission never
articulated the test for additional medic'al treatment. The commission did not recite the .-
‘ standard, the case containing the standard, or the relevant statute. And to the extent Warden
- & Smith argues that the medical opinions in this case are 'equivocal in some way, Mr. J ones
"~ would direct the Court’s attention to the testimony itself. Dr. Edwards enplained that he

~ would not allow Mr. Jones to work until after completing a functional capacity‘evaluation



or. physical therapy. (R. p.191). Dr.; Healy ag?eed that Mr. Jones needed physical therapy. .
R. p.257). Mr. Jones never recei‘veAd phy_sical fherapy ora functional capaci& evaluation. "
Instéad, the cémmissioﬁ determined that he has a 7% rating to hi's back and is fit to work.
| Or; this :ecofd, thesé ﬁndings Weréi«uﬁre.alsonable‘. | : |
' CONCLUSION

'The commission’s credibility firdings took uncontested evidence and recited it in a
wéy that was misleading. David J of;es is willing to do whaté\'/e.r a doctpr tells hiﬁ} to cio—he
: jh;t 4n.eeds his.émpldyer .to seﬁd him to.a docior.» The. éommission’s_ décision gives r;o
indicatioﬁ that it applied the proper test for MMI or adc.litional rﬁedical care, and although
the commission said that it was baéing its decision on the.medical evidence, the doctors in
this case said that they b.elliéve'd Mr. J oneé’ c‘omplaintsi and that h.e'cc.>u1d_no‘tl‘ l'work. ThlS
Cjo‘urt should feverse the comm’ission"s dec.isioﬁ and remand this case. With the utmost

. tespect for the commission, its decision in this case is clearly erroneous.
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