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IT.

L

‘COUNTER-STATEMENT OF ISSUES ON APPEAL

Should this Court Sustain the Deeision of the Circuit Court Reversing the
Commission and Remanding for Additional Proceedings on the Additional

Ground That the Fund Failed to Properly Plead Ariy Defenses Before the
- Commission, and the Commission Should Not Have Addressed Any of
--Those DefensesV ‘ : :

Did the Circuit Court Correctly Rule as a Matter of Luaw‘ That the
" Commission Should Have Permitted Claimant to Supplement the Record

with the Afﬁdavrt of Mr. Pal, the Owner of Avm Grocers‘7

Does the Preponderanee of the Evidence Support the Trial Court’s

. Decision to Reverse the Commission’s Ruling That Avni Grocers Did Not
Employ Four (4) or More Employees and Remand the Matter for Further

Proceedrngs’?



COUNTER-STATEMENT OF}TH‘E CASE
This is atragic case that has a 1ong histéry with the Commission and With the.
courts. It has b.een:proceeding for over a de.cade,' and this .is the second time this Court has
héd the case.. The issues, howeyer; are fairly straightforward. |
‘The Claimant/Respondent, Dharmendra Chaudhari, is the widower of the
deceased Emplojee, Anité Chaudhari. Mrs. Chaudhari and her _brothe'r-in—law? Verendra
Puniyani, were rﬁurdered on November 14, 2002, during an inside-jbb robbery by.a co-
?vquer. Both Mr; P’uniyani and Mrs. éhaudhari were on the job with Avni Grocers. Each’
deceased-lworkér;s estate brought claims under the Act, aslserAting the deaths occurred *
'dﬁring 'Vthe coﬁrse and scope bf each de’cedent’s‘employment,r |
The Fund became inv.olve‘d in the matter because the Employer was operating .
' Without Workeré . Compéﬂsation coverage at the time of the murders. The ;;riméry issﬁe :
in this case became.wheth‘er the Efnp]oyef, Avﬁi Gro_cers, regularly employed foﬁr 4) or .
. more einploYees SO éé fd Ee subjéc;t to lthe Aéf at thé time of the decedéﬁts’ deaths, |
: The,tWo cases were consoﬁdated and called for a hearing before Commissioner . . |
..'Dai}id Hﬁffstetler on January 4, 2006. The Fund appeared and too’k the position thét it did
not haVe- timely nptice of the 'élaims. Commissioner Huffstetler instructe'd th¢ Claimanté o
to agree to c.onti;lue‘the‘matter. Clgimants indicated a desire to procee,d,' ﬂowevér, because
Clai;hants had beve.n Waiting for a year for a hearing. Also,io.ne Claimant had traveled |
ermAtlan't'a, Georgia, for the hearing, and thé Claimants had ﬁroduced proof that the
- Fund had, in fact, béen properly served. Commissioner Huffsfetlef continued to strongly

insist that Claimants continue the hearing (confessing in his instructions for an order that

2.



- he was mde to theCl»a.irlnants in this effort) (R. p. 204), but Claimants still wgnted to
| proceed. Cor‘ninissioner'Huffstétler concluded that the Fund waé i)roperly s-erveci with fhe_
For%ri 52 and ;ec;ciVé:d édequate notice of the hearing. |

- The Fund hired:olut'sid_e:r-l.ocal counsel just prior to-the ﬁearing be’:fq'rer -
Commissioner Hliffstetler; and the Fund’s céuﬂsel ﬁled no For_m‘ A5’1, Fomﬁ 53 or other
fespdnse, n@r did the Fund file a Form 58 i)ré-heafing brjef. In-.fact, the Fund did not.r give
. any notice to‘v Claimapfs prior ,tol the hearing régafding any\. obj ectionqbfé issu.e‘s(‘the Fund
had as to coverage or beneﬁtstl 'Theifungi did not submit anyve\'/idenc:e at the heariné.

The Emﬁldyér’, Avni Grocers, faii’éd to apbear at _tﬁe hearing. During the pré-
héaring conference, Claimants le'arhéd for the first timé that the Fund inten@ea to assert
that Avni Gfécers V‘vas not subj ect'tol the Act becéﬁée it did ndt émpléy four (4") or more
employées. Followiﬁg the hear'iqg, Co'mmiséioner I-‘I‘v}lffsvtetler ruled fhaf Clain;;nté fail;d -
to produce sub.sfantiél evidence that Avni Grocers re'gularl}{ émpleéd four (4) or more _‘
emphl).y‘eves’ so as-to be sﬁbject'té the Act and, at best, Claiman¥s (;fferéd ﬁfoof of oﬁly
three (3) emi)ldyeés jat' the store wher¢ the dece&énts’worke_d and died. |

Claimanfs tfmely Sought réyiewby én Appéllafe Pane‘lj of the Con;missi;)n.. While
the appleal We'ls"pend‘i-hg,’ Claimaﬁts lo'cate“d. Haré'ndré Pal, the owner of "Arvnli Gfo‘cers, who
had inox@d from Soufh Carolina immgdiately after Fhe murdérs. Clw_@imantsv ‘ob.talineci an
affidavit fforﬁ .Mr. Pél that established the statufory reciuiremént of f(:)u; (4} ér fnore
‘ erﬁployces and that thé Employe’r was subject to the Act. Claimants filed a Motién to Add .

Additional Evidence to the record and profféred the Pal affidavit. The -App'ellate-Panel, '

I Current counsel for the Fund was not involved in this matter at the time.

l‘ -3- v -



.‘ ho_yvever, refused to accept the addi‘tionaleyidence.' The ;Appellat'e Pane‘l_ther‘eafter ‘
affirmed Commissloner Huffstetler’s rulings. |
| ‘:Claimants sought judicialreview'ofboth'the Appellate Panelfs afﬁrrnance of B

CommissiOner;Huffstetler’s: order as well as theiAppellate.,P.anel?s;denial of the motlonto .

k _accept Athe‘additionalevi‘dence. Th_e‘tyvo cases continued' to be consolidated for pUrp'oses ' \
- of judici:al reView - |
| Followrng brreﬁng and oral arguments the Crrcurt Court (Judge Gary Hrll) held
that the Commrssron erred asa matter of law in refusrng to accept Mr Pal 'S afﬁdav1t as

addrtronal evrdence Judge Hrll further ruled that notwrthstandrng Mr Pal’s afﬁdavrt the

& 'preponderance-of the eyrdence .Clarmant submltted ,at the hearrng supported Clarrnants L |

' :‘p‘oSition that the'Emplo)yer regularly"employed four .I(f4) or‘ more employeesso as-' to be.

: subject to the Act2 'Judge -Hill devcli:ned,to addres's any addltional ‘issues‘"v and remanded the‘ i

- ‘, matter to.the Commrssron for further proceedrngs consrstent with his rulrngs .

| .The Fund trmely appealed Judge Hrll’s order to the Court of Appeals On May 28,
2008, the Court of Appeals advrsed the partres that the two cases Would no longer be .

- "consohdated Each case was thereafter brrefed separately

o2 Because the i issue involves a Jurrsdrctronal quest1on Judge Hill’s review was governed

‘ by the preponderance of the evidence standard. Kirksey v. Assurance Tire Co.,314'S.C. 43; 443 ‘
-~ S.E.2d 803 (1994) (where issue involves number of employees under Section-42- l 150 of the .
S.C. Code, court may take its own view of the preponderance of the evrdence) o
' Hernandez- Zuniga v, Tickle, 374 S.C. 235, 647 S.E.2d 691 (Ct. App. 2007) (issue of whether
employer regularly employs the . requlsrte number of employees to be subject to the Act is
jurisdictional; court takes its own view of the preponderance of the evidence). That is, Judge Hill -
had “both 'the power and duity to review the entire record, find jurisdictional facts wrthout regard
. to the conclusions of the Commission on the issue, and decide the Jurrsd1ctronal question in
" accord with the preponderance of the evrdence ”1d. ;

4



On March 2, 201(‘), the'Court of KAppeals heard oral arguments on both cases
jointly. At oral érgument, Claintants- adt/isled‘ the Court that Judge Hill’s order was not |
i_mntediately appealable because it contaitted a remand to the':‘Cdmmi'sstoh. The COt.lI‘t« |
ordered briefing of the appealability_issue, and on June 25, 2010, the Court of Appeals. =
- issued itsic':on‘solidated opinion dismissing both of the appealé Withéut prejudice becausé ‘

Judge Hill’é ortler was not immediately appeala_ble. Puhiyqni, et al.. ‘v. Avni Grocers, | ‘-
Employer, 2010—UP-338 (S.C. Ct. App filed Jltne 29,2010). The Court issuéd the
‘, rentittttﬁrs in these .cas'es on Juty 7, 2010, atltl the t:aées weré retgrnéd to the Comrrti'slsion.‘
| Th¢ cases were cortsolidatgd again for trial and were-hear_& before Cbrtlmissioner ‘
Avery wilkérson on November 29,2011. (_R. p. 141,1.20 - p. 142, 1. 17)‘. The parties |
s_tiprul'ated'that Mr. Dharmehdra Chaudhari would reéfﬁrm his pfior testimt)ny; R.p. 15 1,
11. 4-5). Thg:y etlso a'gljeédvto pre'st:nt thé bribr deposition of Mré. Puni‘ya'n'f’s mother. (R. p.
149, 11 8-24). The Fund-o'bjécted"tov considérétion of Mr. Pal’s .afﬁda‘\Iit_ and to his livé
testirhony. (Tr. p. 147, 11. 16-20). Commiésipner Wilkerson denied the Eund"s obj‘ections-
‘ >E/11A’1d admitted both Mr P-al’s af‘ﬁdavit‘pursuant,tcs J_udg¢ Hill’s order as Well'as Mr Pat’s
livei testimony..~ | | |
.On FeBruary 6, 2012, Commissioner Wilkerson entered an order ﬁncting Avni :

Grocers had four (4) or more employees at the tinte of th‘e muf'de‘rs' and was théreforé
subj ect to the Act. Comtnisstdﬁer Wilkerson otdered cotnpénsatioﬁ accdrditlgly.

On February 29, 2012, th¢ Fund filed a Form 30 seeking Appéllate Panell revtevt/.-'
The issues involved (1) the ﬁnding that Employer employed four (4) or more employees,

and (2) the admission of Mr. Pal’s affidavit as well as his live testimony. The parties

,-5-



briefed the issues and on August 28, 2612, the Appéllate Panel entered an order éfﬁfming
jC(')mmis.sioner Wilkerson based upon ifs own review of the recofd. |

: Oﬁ September 25, 2012, the Fund filed a Pet_jﬁon for Judicial Révie(&. The Fund
- stated seven separété,‘groﬁnds, all of which- ésse‘rtéd éfror arising oﬁlto-f Judge Hili’_é p?ior
order that reversed the Commission’s initial decision dénying Claimant’s proffer of the
’Pal affidavit. (R p- 89).

"The Circuit Court (Ju‘dge. J .C.Nic‘:ho‘l'éqn) héard arguments in the matter onl |
January 9, 2013. Because the exceptions raised involved only c-ha.1>leng‘¢s to Judge Hillfé "
order, Judge Nicholsqn en‘pered a Fonﬁ 4 order that same date denying the appeal_.: (R. p.., :
613).‘ | R |

~The Fund filed and served its notice of appeal to this Court on February 5, 2013. -



ARGUMENTS
SCOPE OF APPELLATE REVIEW. |

" The Fund asserts repeat_edly that the “substantial evidence” rule governs judicial .

--.review of theConﬁmission’-s rul\in.gs.in-.tllis_case. (App--Br. pp: 6-7). However, becausea . - .

detennlnatlorl of the number of employees under Section 42-1-1 S.OI of the South Caroliria
Code is jurisdictional? the circuit court and this Co.urt orl appeal should review_ the re‘cord\
“anddelcide the.issue m accordance with the Court’s own view o‘f the preponderarice of thej '
" evidence .and not applv the ¢ substantlal ev1dence * test for appellate rev1ew E g, Kzrksey :

| v Assurance Tzre Co 311 S.C. 255, 428 S.E. 2d 721 (Ct App 1993) (because itisa

o Junsd1ctlonal issue, the commission’s ﬁudmgs of fact relatlve tothe numlaer of

R ernplovees= errlployed by.er‘n'ployer are not. conclusive orr appeal; the cou_rt llas' ‘the" pov.ver"
and duty to revievv‘the: record and decide the issue in ac‘cordance ‘withA tlle pr'eponde‘ran'ce ,‘ X
'of the ev1dence) aﬁ“ rmed Kzrksey V. Assurance T ire Co 314 S.C. 43 443 S E. 2d 803 - |

4(1 994) (Court of Appeals appl1ed the correct standard of rev1ew) Hernandez Zumga 12

~ Tickle, 374 S. C 235 647 S.E.2d 691 (Ct App 2007) (same).

The Court may also reverse a Comm1551on dec1s1on that Is. affected by an error of

'1'a§vz"sz'c. Code Ann. § I"-23-380(A)(5)(d) (1976 & Cuth: Supp); Whitworth-v. Window =~~~ =

WorldH Inc., 377' 8.C. 637, 661 S;E;za 333 (2008)' Calldllaiz V. Beaufort Colmty SéhOOZ
3 Dist., 375 S.C. 92 651 S.E.2d 311 (2007) Workers compensat1on statutes are l1berally g
construed in: favor of coverage and South Carolma S pol1cy s to resolve ]urrsdlct1onal |
N doubts in favor of the irlclusion of er'nplovee‘s within workers’ compensation coverage.

B Hernandeéquniga V.. Tr'ckle, 374 S.C. 235, 647 S.E.2d 691 (Ct. App. 2007).
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L. This Court Should Sustain the Decision of the Circuit Court Reversing the
' Commission and Remanding for Additional Proceedings on the Additional
- Ground That the Fund Failed to Properly Plead Any Defenses Before the
Commission, and the Commission Should Not Have Addressed Any of Those-
- Defenses
- Commissioner Huffstetler found Claimant’s Form 52 was properly served upon
the Fund and the Employer, but neither the Fund nor the Employer ﬁled a Form 51 or
Fo‘rm’ 53 AnsWer to Claimant’s Form 52. Furthermore, the Fund failed to file a Form 38.
Pre-Hearing Brief for the hearing on the merits. These failures resulted in a waiver of any
' “affirmative or special defenses the Fund could have raised. Claimant raised the points at
every step, but neither the Commission nor Judge Hill addressed this lssue but reached :
the merits of the Fund’s defenses.
Cla1mant urges this Court to use th1s issue as an add1t10nal reason to afﬁrm
pursuant to Rule 220(0) SCACR. See, also, I'On, LLC'v. Town of Mt Pleasam‘ 338
~ S.C. 406, 420, 526 S.E.2d_716, 723 (2000) (“The appellate court may review
respondent’s additional reasons and, if convinced it is proper and fair to do so, rely on
~ them or any other reason appearing in the record to affirm the lower court’s judgment.”).
Regulations authorized by the legislature have the force of law. Gadson v. Mikasa
Corp., 368 S. C 214,628 S. E 2d 262 (Ct App. 2006) South Carolma Code Ann. Regs
67- 603 (Supp. 2006) mandates that a defendant ina workers compensat1on case ﬁle a-
Form 51 or Form 53 Answer to a Form 50 or 52. The Regulat1on prov1cles:
Failure to file a Form 51 or Form 53 within the period in section
B(1) ... shall be deemed a general denial of liability for the benefits
claimed and the employer and its representative by the failure to respond

within the period in section B(l) shall forfeit each special and aﬁ‘ rmative
defense allowed by the Act...



25A S.C. Code Ann Regs. 67-6‘03(C) (Supp. 2006) (emphasis added)r See also Hargrové '
v, Carolina Orfhopaédic Sg}gé;yr ‘Assolciates PA4,389 S.C. 119,124, 697S. E.2d:641 643
(Ct App. 2010) (under Regulatlon 67-603, an employer who has failed to respond to a

: claimant s workers”. compensation action 1s precluded only from ralsmg afﬁrmative :
defenses but may still deny liability).

The Fund, having been put on notice by proper 'service of the Form 52, was
required to file a Form 5 l or ‘Form 53, but failed ‘tox doso. Hence; under the unambiguous
language of Regulation 67-603, the Fund waived any »“spe‘cial” or “afﬁrmative"" defenses
allowed under the Act but could still generally deny liability. Hargrove. l"he assertion that
: the Employer employed lessthan four (4) employees"within_the State was not a m'ere
| geneial ’deni'al. This wasva spec,ial or afﬁrrnative defense_ that the Fund vvaived by not
filing afF‘orm 51.Cf :Sierrc‘z V. Skelton; 307 S.C. 217,414 S.E.éd'169‘(Ct.. App: l‘992‘)

. (afﬁrmative defense conditiOnally admits the allegations of the complaint but asserts new
matter to bar the action) FMI Inc. v. RMAX, Inc 286 S.C. 343, 333 S.E.2d 360 (Ct.

: ‘App 1985) (affirmative defense -assumes all elements of the plaintiff s case have been | .' ’
established). | |

. Furthermore, IRegulation 67-611 requires that each attorney representing a party
file aF onn 58 Pre-l—learing Brief with the hearing commmsioner and serve a copy on the
opposing party at least ten (10) days prior.to the Workers’ Compensation hearrng 25A
S.C. Code Ann. Regs. 67 61 l(B) (Supp. 2006) Gadson v. Mikasa Corp Morgan v. JPS )
Automotzves 321 S.C. 201, 467 S E.2d 457 (Ct. App. 1996). The Form 58 requires each

party to disclose facts in controversy, legal issues involved, and “unusual problems,’.’

-



améng other things. Again, the Fuﬂd failed to file a Form 58 Pre-Hearing Briéf mandated
by Regulatio.n -67-61 1. It did not disclosé any faqts.o: legal lis'sues the Fﬁnd coﬁtgnded _
_‘ Were in éon;[roversy. Thus,i once again the Cofnmission should not Have permitted the
Fund to ﬁguc that ihe-Employef was exémptfrérﬁ coverage under the Act.

The Fund coﬁspi;:uously ‘failsvtvo‘ point out in its Brief to this Court that
Cominissiéner Huffstetler found the Fund fegejved adéquate notice of the heaﬁng but,
failed to file a Form 51, Form 53, orvz.i Form 5.8 l.’ré;Triall Brief. (App. Br. pp. 2-3). Undéf’
thé Commission’s reg‘uliat_ions,.th,el Fund shouid not 'ha_V'e been permiﬁéd to aséeft fhat' thé
Employer, lacked the r@quisife number of employeeé to be subject to ﬂ:l@_ Acf, particularly
‘in iight of the deter:;ni#ation by the Commiséiori’s ].)Aivis'ion of Coverage ahd Céﬁlpliaﬁce
‘that Empléyer was, in fact, subject té the Act.

This Court shquld take nqtiqle’-of the critical procedural b:.ar to the issues the Fund

- ”raised before the Commission and before J udge Hill, and should affirm Judge Hill’s order .

under this additional reascj).n_.‘

-10-



L 'Th_e Circuit Court Corfecﬂy Ruled as a Matter of Law That the Commission
Should Have Permitted Claimant to Supplement the Record with the
Affidavit of Mr. Pal, the Owner of Avni Grocers '
. The Fund argues that Judge Hill erred in reversing the Cdmmission’s‘original
decision not to accept the affidavit of Mr. Harendra Pal, who-owned.the stores at issue in. . ...

this case, regarding the number of efnployees he employed. (App. Br. pp. 7-13). This o

Court should affirm Judgé Hill’s ruling in its entirety.

A | Jﬁdge Hill’s RulingsIWere Correct

,Tﬁi's Coﬁrt should ‘aifﬁrm‘Judge Hill’s 2007 order in its ent.i,rety.. |

Prior fo the hearing‘befovre Commissioﬂer Huffstetler for wh:ich the Fund receivéd
notice, the Fund did not ﬁle- a F(“)rm 51 or Form 53 (Answer), nor d:id the -‘Fund file a.'
Form 58 Pre-He&ing Brief setting forth any delfenses or objections. Claimant‘ therefore
did not procure any’ additional eyidence that Employer wés subject to the Act since the. . ‘
Employee’s Per'sonal. Representative was also an gmployee and'able to t:estify regardiﬁg |
employees and ownership. Claim;ﬁt was also aware tﬁat the Commission’s Corﬁpliahce
Divisién had already determined that Employer was subject to the Ac‘t'.' (R. p 206).
Despite the Division’s determinatioﬁ, the Fund’s complete lack of respbn.se in advanc“e, |
and the fact that the Fuﬁd did nof pie_ad any special or affirmative defens'esj,_“
Cormnissioner Huffstetler held that Claimant failed to establish the Erﬁployer_.héd four (4) |
or more efnploy‘ées s0 as to be subject to the Act.

Following the hear.ing befpre Commissioner Huffsteflér at WhlfCh Claimant

learned for the first time that the Fund intended to challenge thé number of Employer’s
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' enrployees, Clairnant’s counsel tracked down Harendra Pal, the owner of Avni Grocers,
and ohtained the Afﬁdavit from him that demonstrated Mr. Pal ‘owned__both locations, and
- regularly erhp'toyed more than five (5) employees. Hence, Mr. Pal’s afﬁdavit estahlished i
-thatthe"statutory vrequirenaents werie'met. - |

Clairna'ntlthen:moved the Appellate Panel to permit the introduction of this

additional evidence, Claimant a_sserted that in July 2003, the Commission’s Coverage and

S Comphance Drvrsron found that Employer had ﬁfteen (15) employees did not -have-

coverage and the case would be turned over to the Fund. That ﬁndrng was made a part of
the record before Commissioner Huffstetler without objection. (R. p. 114, 11. 21-23). Yet
 the Panel denied the motion and refused to permit the evidence under Regulation 67-707. -
Section 42:17-50 of the South Carolina Code provides i‘n'-.pertinent part::
If an appllicationfor review is made to the Commission within
fourteen days from the date when notice of the award shall have been
given, the Commission shall review the award and, if good grounds be
shown therefor, reconsider the evidence, receive further evidence,
rehear the parties or their representatives and, if proper, amend the award.
S.C. Code Ann. § 42-17-50 (1976 & Cum. Supp.)(emphasis added). In this case, the
Appellate'Panel excluded the evidence pursuant to Regulation 67-'707,‘ﬁndi‘ng the
evidenee was not “new evidence” as it W'as known to Clairnant' at' the time of the hearing,
or by reasonable drllgence could have been secured. 25A S C. Code Ann. Regs 67 707
'(Supp 2006) Judge Hlll held thrs was an error of law, however because Claimant
established good grounds for the Commrssron to receive further evidence on the 1ssue‘of

whether Employer had four (4) or more employees in this State. This was the correct

ruling.
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In this ‘c-ase, the Fund arﬁbusﬁed tﬁe "Claimaﬁt with its -assertion that the ,Etnpioyér
failed to employ the requisife number- of erhplbyees to Be subject to the Act. In the face 6f
the testimony and the determination Qf the Division of Compiiapce, wh:iéh'Was part of the
- record (R. p. 115, 11. 5-7), the Fund held its cards close to Athe- vest Aavnd waited until thé
date of the heaﬁng to lay them down. .This kind of bractice by “go£cha’,’ proced‘ur.e does
not compért V;/ith the procedurés set foﬁh in the bleading requirements before the
Commission, nor should it.:_C‘ommissioner Huffstetler should have accepted the ﬁl¢ asit -
‘V;/a.S, and found that an éssertion regarding the number of lemployees, vbeing;. a special
deféns'e, was not an.issue befofe h1m Yét‘ (iespite recei{fing tthleA‘C.laimantfs Form 52 and
o adequaﬁe notice of the pending heariﬁg; the Fuﬁd féiled to.ﬁlé ‘a.Form 5:1 or 53, énd did -I
ﬁot ﬁle a Form 58 Pre-Hearing Bfief. Under these circumstancég, Claimant established a
.“good ground” to .require the Appellate Panel to receive the additioinal eyidenc.e‘u\n'der

Séction 42-17-50. The Pé.nel’s rgfusal to do'so was an error of 1aw.

- vAs'Judge Hill held, insofar as Régulation 67-707 appears to restﬁct Claimant’s
ability to bring forth the addi;[ional évidence ‘in tﬁis maﬁe;, thé_ngulatioh is at odds with -
‘Sectio'n 42-17-50, which.'provi('ies the Co‘mmission “shall ... receiv_e fuﬁhér éviden‘cé” |
" upon a Showiné éf good grounds. Although regulations hgve the force of law, re.gula;tions ‘
ﬁlay not alter or add to the termé of a statute. Um'ted States Outdoor Ac_z;vertising, Inc.v.
South Carolina Dép’t ofTrdnsp., 324 SC 1', 481 S.E.2d 112‘(1997); G;zdson v. Mikasa
_ Corp.,3688.C. 214, 628 S.E.2d 262 (Ct. App. 2006).
| 'C.laim.ant demqnstrated gooa grounds for requiring the Commission to accept Mr.

Pal’s affidavit as further evidence in the case. Mr. Pal, the owner of the store,
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unquestionably knows the nature of thé ownership and the .number of employees he had at
each location. As noted above, Mr. Pal did not appear at the first hearing, and Claimant

" relied upon the Cbmpliance Division’s determination and the lack of any defensive

"~ response by the Fund in proceeding without locating Mr. Pal and obtaining his testimony. .

.The Fund chéllenges several of the factual 'ﬁnéings in Judge Hill’s order. (App.
Br.,v pp. 7-8). These points, however, should ha\;e been raised by a motion to ;econsidér or
alter and amend the jngment pursuant to Rule 52(a) and Rule 59(¢); SCRCP, but the
Fund @ade no éuch m‘otio'n: City of Rock“Hill v. Suchenski, 374 S.C’.’ 12, 646 S.E.2d 879 |
(2007) (the. circuit court has: the authorit;l/ té ilear motions to élter o£ amend the judgment -.
.when it sits in an appellate capacity, and theée motions are requir'éd in order to preserve
‘ issﬁes for further review by the C.ou'rt of Appeals or the Suprem'e Court in cases where the
circuit.courtfails. to addressl an issue raised by a party).’ :

The Fund also claims Judge Hill erred in finding Regulafion 67;707 conflicted
. with Secti(;n'42-17-50 bééause the Regulation in fact simply deﬁnes “good gréunds”.fér
pur}')votses éf fhe statute. (App. Br. p. 9). Again, thli's point \Iivas ‘not argued to or ruled upon
by Jﬁdge Hill, nor did the ‘Fund réise the point by post-judgment_ motion. |

In any event,-» és Judge Hill held, the Regulation ¢annot define a term from'a
. statuté in suéh a way as to limit tﬁé manner in Which evidence may _otherwi'sg be
admissible under thgt stétufé. United States Qutdoor Ac;’vertis.z'ng, [nc. v. South Carolina
Dep 't of Transp. (éﬁhouéh regulationé ﬁave fhe force of law, fhey may not alter or add to |
thé terms of a statu%e); Galdson;v.. Mikasa Corp. (same). Furthermore, nothing in

Regulation 67-707 defines “good gfounds” as used in § 42-17-50.
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The Fund_ asserts that this Court upheldapplication.of Regulation 67-707 1n
Holcombe V. Dan River MillS/Woods'ide Div., 286 S.C. 223,'333 SE2d 338 (Ct. App."
1985) and Mortin v. Rapid Plumbing, 369 S.C. 278, 631 S.E.2d 547 (Ct. App. 2006).
'(App. Br. pp: 9 1 1-); This argument misses the point raised andargued in this case,_and. .
ruled upon by Judge H111 |

As Judge Hill noted, while this Court referenced Regulation 67 707 in Wzlkmson‘l.l |
v Palmetto State Transp Co 371 S. C. 365, 638 S E.2d 109 (Ct App 2006) there was | }
no argument in that case that the apphcation of the regulation in Wilkinson conﬂicted |
with Section 42 17 50. (R p 27 footnote) Holcombe dealt w1th the predecessor to
| Regulation 67- 707 and there was no argument that apphcation of that Regulation to the "
evidence being proffered ConﬂictedWith the plain terms of Section 42-17-;0.;

Martin involved the: proffer of evidence as,“after discovered” under the
'Regulation. This was yyithout any claim that application of that.Regulation.conﬂicted o
‘ uvith Section 42-17-50. In Martin, the proponent had a surtzeillétnce »Videotape prior to the |
'hearing and sought to introduce a letter from the c_laimant’s treating ph.ysician‘ which
proponent obtained after the hearing and after‘asking the doctor to reconsider his opinions
on MMI and‘ disability in light ‘o'f'the' tape. This :Court affirmed‘the rersal to. adrn'it'_ the -
letter because it was not “nery-discovered” evidence, againi-because that risias the oniy
Vba‘sis argued for its admission. Nobody 1n Holcomhe or Mqrtin ‘argue.d that they had A
presented “goodgrounds” S0 as to require the Commission _to.ad'rnit the ei/idence under
the statute. | | |

Furthermore, in each of those cases (Holcombe, Mart‘in', and Wilkinson), the issue ‘
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to which tﬁc additional evidence related was an issue all parties knew in advanc'e of the
hearing Would be in dispute before the Comrriission. In this case; because'the Fuf}d chose
not to f¢spond to Cléi;nant’s Form 52 a'n‘d.di'd nét ﬁie a Rule 58 PréAHeafihg'Brief, it was .
" _not lu‘ntﬂ the hearing v;/as éonven_ed'fhat Claimanf was éppﬁsed .that theFund Wduld. s |
cdnteéf whethér the Employer had the reciuisite r;uf_nber of employeéé to be sﬁbj éct to the’
Act. Thus, while the Regulaﬁon is not iﬁvalid on Iits face, application of the “ngwly-
discovered evidence” rule fherelindef cqhﬂictS'with fhe plain l.angue‘lvg"e_ of Section 42-17-
50 undé_r the"facts @d circumstancés of this case such that the Cévinmissio‘nvshould not
~ have applied the Reéulatién to exclude Mr. Pal’s afﬁaavit. Accﬁrdiﬁgly, J_udgé Hill’s,
order does not conﬂic.t with ‘Holcomll)e, Martin, and ‘WiZkinson. | | |

' Section 42-17-50 provides that the Cbmmissi'o‘ﬁ “shall” receive further evidence
once good grounds aré shown, but Regulation 677707,staies “Wheh aciditional evidence is
Inecessary for the chnpletion of the record in a case on review the':l Commission may, in
its discretion, order such évidence‘ takeri before_a' Commissioner:” 25A S.C. Regs. 67-
707 (bold addedj. The penﬁissive‘ language “may” as .used in th¢ regulation directly . |
conflicts with the use of the mandatory term “shall” in the statute. E.g., Wigfall v. |
Tz'deldnd Utilities; Inc., 354 S.C. 100, 58'0_S..E'.2d 100 (2003).(fh? term “shall” in a s'tatute'. S
means the action 1s mdndaforf)'; Thompson ex rel. Harvey v Cisson Const. Co., 377l S.C. .
137, 659 S.E.2d 4171‘ (Ct. App. 2008) '(safne). Insofar as Regulation 67;707 providés the
‘Commissi.on’s. action iﬁ admi&ing evidéncé under Section 42-17-50 is not mand.';ltory, |
then fhe Regulaﬁon further conﬂictsAWith the stétute.

The Fund also contends that the definition of _“good‘cause” as set forth in the
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SCRCP supports: the Commission’s decisioﬁ in thié case. (App. Br'..p; 12). The Court
shouid not be persﬁaded by this argurﬁent. | |
To begin with, the statufe states that “if good grounds be shown therefor"’ the

: Co;nmi;sion “shaIl.-i.receive further evidence....” Thgstgtute does not.require a .SHO\;viﬁg
~.of l“good causé” as set forth in Rulé 55(c), SCRCP, nor do;:s it apply the feétrictions for

newly discovered evidence as set forth in Rule 60(b)(2), SCRCP, Apafticularly sir}ce the

Cmnmission _Will not entertain new trial motions or. rhotions to alter or amend thé -

' judgmént as set forth in Rule 59(b); SCRCP). Cf. , Stone v. Rogdway Express, E.mploj{'é};,
367 SC 5:75, 627 S.E.Zd ‘695 (2006) (Rule 59(e), SCRCP, regarding motidns to . |
reconsidé‘r is not applicable in proceedings befpre the Commission). -

| F uf‘ghe:rmore,v Claimant establiéhéd "igpoa grbuﬁdé” SO as tb requiré the

Commission to receive the additional evidence. In ligﬁt of the posture the barties too;k'
prior to the hearing — the Fuﬁd failed to file a responéive pleading and the Claimant did N

' ﬁothing rﬁore than follow the investigation by the CéVerage ‘and Compliaric'e Division —
tﬁere was no need for Claimant to lbelieve Mr. Pal’s afﬁdavit was needed prior .to the
hgaring befqre Cominissioner Huffsteﬂer.. |

‘ The _Funa sum\ma’r'ily'point's to Section 1-23-320 of the: Squth~Carblina Code é;s
" providing that Mr. Pal’s affidavit ciid nét constitute “evidence” uIIider the APA. (App. Br. |
i)p. 11-12). The Court shOuld reject this argumeﬁt for several reasons.
- F.irst, the Fund never made this argument below, and J udge Hiil hever ruled upon |
it. The Fﬁnd also. never made any posf—j udgment motion seeking a ruling on this point'.

Rule 52(a), SCRCP; Rule 59(e), SCRCP; City of Rock Hill v. Suchenski (Rﬁle 59 applies
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" when a circuit court sits in an appellatercapacity).'
Second, Section 1-23-320(c) provides:
Any party to such proceedings may cause to be taken the
depositions of witnesses within or without the State and either by.
commission or de bene esse. Such depositions.shall be taken in
accordance with and subjéct to the same provisions, conditions and
. restrictions as apply to the taking of like depositions in civil actions at law
in the court of common pleas; and the same rules with respect to the giving
of notice to the opposite party, the taking and transcribing of testimony,
the transmission and certification thereof and matters of practice relating
_thereto shall apply. g S :
S.C. Code Ann. § 1-23-320 (Supp. 2012). There is nothing in Section 1-23-320(c) that - -
requires the “testimony of a non-medical factual witness must be presented by testimony. -
or deposition,’; as the Fund asserts in its brief.
Third, even if the statute could somehow be read to limit “tesﬁmony of non-
medical factual witnesses” to “testirhony or deposition,” Mr. Pal’s sworn affidavit is
- sufficient to meet the standaArds' of the statute. See State v. McKnighi, 291 8.C. 110, 113,
352 SE.2d 471, 472 (1987) (“An affidavit is a voluntary ex pdrte statement reduced to
Writiﬁg and ewom to or affirmed before som_e:persoin 1egally authorized.to administer an
oath,er afﬁrmétion”); Marine Wharf & Storage Co. v. Parsons, 49 S.C. 136, 157,26 S.E..
956, 966 (1897) (an affidavit is “a formal written (or printed) voluntary ex parte
' statement sworn (or affirmed) to before an ofﬁcer authorized to take it, to be used‘ in legai
proceedings”). Mr. Pal’s affidavit sets forth a statement of facts which is sworn to ds the
 truth of the statements contained therein. It is, therefore, “testimony” which may be

considered under the statute. '

Fourth, this argument is so conclusory as to be deemed abandoned. E.g., Medical

18-



University of South Carolina V. Arnaud, 360 S.C.,61_5? 602 S.E.2ci 74‘7 (2064) | ,-
| (conclusory argument deém_ed abandoned); Solomon v. City Realty Co.', 262:S.C. 198,
201,203 S.E.Zd 435,435 (1974) (same). | | .
ST h¢ Fu__nd-further summafily argues,fhat under Section: 1-23-320(e), ‘.‘oppolrtunity g
musf be affdrded to ali i)arties t(‘) respond.” (App. Br. p. 12). Agaiﬁ, ;[his Court should
/rej ect this argument. First, it was not made to.or ruled ﬁpoﬁ by Judge Hill, andfthe Fund
“did not seek a rﬁling by pbstfjudgrnent ﬁotion. Rule 52, SCRCP;.Rule 59, SCRCP; City *
of Rock Hill V. Suéhenski._- Second, the argument is so conclusory tha‘; it should be deemed,
A }abandoned. MUSC v. Arnaud; Solomon v. City Realty Co. Third, tﬁe Eund had the |
hopportunity to present evidence and argumcnt on all is‘sues involved, But chc;se not to file
- a Form 51 or Form 53, or a Pre;Héaring Brief Foﬁﬁ.SS, or even offer evidence ét the '.
hearing. Evén 50, C;)mrriissi(;ner Huffstetler gavé the Fulnd every opporfunity to respond
' aﬁd présent evidence aﬁd érgument on all issues, includiﬁg thé issue g;igarding. th; |
sﬁbmission of the édditionai évidence. .l |
| Ac.c‘ordingly, if this Covurt addré.sses ih'e merits of this iséue, the Court éhould
afﬁrm Judge Hill’é reversal of the CommiAssioh’s erroneous denial of Claimant’s Moftion
to Iritfb"dliq'eﬂ Additional Evidence'i:nto the Record on Review, and Judge Hivlll"sv remand of
the mattef to the'Commission with instructions to reconsider its ruling in light of Mr. |

Pal’s affidavit.
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‘B. * The Issue of thé Admission o;' ihg Pal Affidavit is Now Moot _

Even if the iséue is preserved for this Court’s .review, and even if Judge Hill' ruled
erroneously about whether the Pél affidavit should have been admitted, that issue is now
‘moot." At the heaiing before Corﬁmissioner Wilkefspn following r-emand,«Claimantv
presented not only the Pal afﬁdavit but Mr. Pal’s ﬁve testimony. That testimony
es.tabiished bejrond doubt that Mr. Pal erﬁployed four (4) or mQre:- employees so as to be
subject to the AétL This Court should therefore affirm.

A Judge Hill’s orde'rA .'sahlid nothing about Mr. Pal testifying. lRather,"Ju_dge Hill found
that, under the umque postﬁre Qf the caée, Clairhanf establishéd “goéd gfoundsf’ for the
C(omnﬁssio‘n to acée’pt Mr. Pval’sAafﬁdaviF under Seciion 42;17-50.” (R pp- 26-27). The -
,deci_sioh to permitll\'/lr. P‘ail’s‘ live testimony was a decision Commisgidner Wilkerson |
made within hlS own discr'e’.[ibn. That decision is not challenged 1n this appeal.

As noted previously, J udge Hill was persuaded that ﬁndqmental fairness
compelled the Commission to éonsider thé affidavit were these: Claimant obtained a
decision from thé Commission’s Céveragg and Compliaﬂce Division that included a .
,ﬁﬁding fhat Avni'Grdce;rs had four (4) Qr' more emplioyee;s'a'n‘d was subject to the Act'; that
decision was méée paft of the recérd; the Fund d‘id' not file a Form 51 or a Form 53,
thereby failing to raise any challéngé to Claimant’s assertién tﬁét jurisdiction was prbp,e_:r;
and the Fund also did not file a Form 58 fre-hearing Brief, thereby'concealing the attack - '
it subsequently raised onr‘the first time atv the. ﬁfst hea‘ring’befor.e Commissioner
‘Huffstetler.' | | |

This point was crucial to Judge Hill’s decision and should not be overlooked. The
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first hearing before bomreissioner Huffstetler Was the first time \’the Fund notlﬁed

. Clalmant that it was challenging the number of employees at A\;nl (‘.}rocers.3 Although
Claimant believed the testimony presented from Mr Cllaudhari establishecl the -business o
- had-four (4) or more‘=employees-, ‘Clommissioner.H.uffste’tler (asloﬁishlrlglyj found agaiﬁst _

coverage, prompling Claimant to lo'c.ate Mr. Pal and obtain the efﬁdavit. Judge Hill

. recognized tlle.sandbagging that oecurred and the Furld’.s ambush of Claimant at the

| healing, end ruled tllis sufﬁeiently estel)lished “good groﬁnds” requiring the Commission
to “receive fullhef evide‘nce"_’ under Seetion 42-17-:50.«Alth0ugh the Fund tllep appealed' "
| that mling; thi:s Court dismisse‘cl and remanded because Judge Hill’s ruling Was ‘not an

: .appealeb_le order.

' ,Fellowing tlle remand from this Court, Mr. Pal returned fQ South Carolilial end

' Cleimellts called hinl to-‘ testlfy sepaiatel'y vfrom his affidavit. Allheugh theFlind Ob_] eeted‘

: .at-the‘l'le;lr‘ing, none of the'.Fund’s‘ exceptions to tlle Appellate Penel a;ieqllately raised any

issue in Commissioner Wilkerson permitting Mr. Pal to testify live at thehearing on

3 Incred1bly, the Fund asserts “Claimant Was also aware prior to the hearing that the =

SCEUF contested _]LlI'lSdlCthIl ” (App. Br. P. 13). This statement is patently false, and lacks a#ny
basis in this record. The Fund filed nothing prior to the hearing to alert the Commission and '
Claimant that it was contestlng anythmg, including jurisdiction. There was no Form 51 or.Form .
53 (answers), nor did the Fund file a Form 58 (pre-hearing brief). The Fund points to Claimant’s
allegation that “both the Employee and the Employer were subject to the Workers® -
Compensation Act at the time of the i injury,” and from this statement the Fund divines a ‘
challenge by the Fund to the number of employees (App. Br. p. 13). The short answer is that.this -
argument is-made for the first time on appeal and was not raised to, nor ruled upon by, the - -
commission or either circuit court judge in this case. The longer answer is that thé conclusion the |
Fund reaches does not flow from its premise and is nonsensical. The Court should reject the
Fund’s conclusory syllogism out of hand. Claimant repeatedly points out the Fund’s lack of -
pleading before Commissioner Huffstetler because the Fund consplcuously and repeatedly omits
these facts in its dlscuss10ns of the issues.
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remand. (Fund’s Request for Appellate Panel Revieyv). See 25A S.C. Code Ann. Reg. 67-
701(A)(3j(a) (2011) (grounds for appeal must be set out in detail on the Form 30; “each
question presented must be concise and concem one finding of fact, conclusion of law, or
other propositionthe appellant believes is in‘error”v). F—urthermore, none of the-arguments
in 1ts Brief to the Appellate Panel asserted error in éommissioner Wilkerson receiving
-iMr Pal’s live testlmony Ccf. szson 2 Westznghouse Elec Corp 304 S C. 31 402
S.E2d 893 (Ct App 1991) (the failure to argue an exception ina brief ordmarily |
‘Iamounts.to an abgndonment of it). This 1 issue was not properly before the Appellate - -
- Panel. It is alsonot properly before tl1is Court. - o
- On the merits, Mr. Pal’s testimony plainly estabhshes that Avm Grocers employed ,
four (4) or more employees The Appellate Panel properly afﬁrmed Comm1ss1oner |
Wilkerson’s rulmg in light of Mr. Pal’s aifﬁdaVlt as-well as his live testlmony. Those
. items of evirlence establish by a preponderanceof the evidence thét Avrii G?OCers '
included both location‘s'(Yance and North Charleston), that‘ there werel_"ﬁve (_é) to seven
(7 employees during the releya'nt times, and ‘that vyhen-Mr.- Chaudliari is counted witli the
killer aind. -her.yictims, there yvere at least.}’four 4 employees at the location where the‘ |
murdErs occurred. (R. p. 152, 1.6 - p 154?'1. 4; p. 166, 1. 20 ;'p. 1 64,—1. 25). '
Any complaint noyv about allowing Mr Pal’s affidavit is moot because the Fund

did not preserve its objection to Mr. Pal’s live testimony. A moot case‘ei(ists where a
judgment rendered will have no practical effect upon an existing controyersy because an
intervening eyent renders any grant of effectual relief impossible for the reviewing en_tity.

- Ex parte Doe, 393'S.C. 147,711 S.E.2d 892 (201'1). The affidavit provides:
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I, HERENDRA PAL, do hereby state that I was the sole owner of Avni
Grocers/Avni International of South Carolina. I owned both locations,
which regularly employed more than five employees. No other entity had
any interest in the company or the two stores. This case involves the death
of Virendra Puniyani by his co-workers while working in my store located -

~at 1900 McMillan Avenue, N. Charleston, SC 29405.
o (Comm1ss10n s file) (R p . 40, St1pulat1on 4). M. Pal S test1mony contalns the same facts g
as those that are ln the' affldav1t and augments that lnferrnat1on wlth further _explanatlon of
‘wholrn he ernployed at AvniiGrloleers.' Mr. .Pal’s ‘unch‘alleng:ed’ live testimony thus lendersv |
lnoot any Challenge to his afﬁdavit oo | | |
| The Fund is complammg on appeal only of Judge Hill’s rul1ng that the

: -\Commlssmn s dec1s10n denylng Cla1mant S mot1on to perm1t the add1t1onal ev1dence
V1olated Sectlon 42 17 50. The fact that Comm1ss1oner W1lkerson perm1tted Mr. Pal to
| tegtlfy live, and-':-t_hat rul1ng. is not ‘appropriately challenged-on appeal, rendersg moot the ,
Fund’s entite anpeal. } " ‘. . |

| At bottom, the Fund seel;é to preyailv where‘lts own behavior (failing tolﬁle | |
'rgquired pleadingsnor a Fdrm 58 l:)re-‘hearing Brief in the ﬁrst hearlng): lulle‘dlClaivmant.
' 1nto belleving falsely that the.nurnber‘ of employee's‘“vl/.ould not be an issue. There 1s no

‘ argument that Avni Grocers did not,.in fact, empley four (4) or more employees - rathe‘r,.« 4

* Even so, Judge H1ll held that apart from the Pal affidavit or testlmony the record.. - ;

‘contained a preponderance of the evidence that Avni Grocers employed four (4) or more -
“employees so as-to be subject to-the Act. The Fund did not challenge that finding in either the
- prior appeal to this Court or the proceedings following this Court’s remand. That ruling is,

therefore, the law of this case. See Atlantic Coast Builders and Contractors, LLC v. Lewis; 398

S.C. 323, 730 S.E.2d 282 (2012) (an unappealed ruling, right or wrong; is the law of the case).

This unappealed alternative ground also serves as an independent basis upon which to affirm. See -

State v. Branham, 392 S.C. 225, 708 S.E.2d 806 (Ct. App. 2011) (an unappealed alternative
ground that constitutes an independent basis to uphold the dec151on is the law of the case and
mandates affirmance).
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fhe Fund 1s contending it should win by defaﬁlt because the evidence establisﬁing the
requisitefacg él:IOU1d not I»iavel been admitted. This xargu.ment is offensive at every level, .,
and this Court should ﬁot reverse the,Commi;sio'nf's order which is grounded in the actual
féct§ in ev'i‘dence.‘ |

Accordingly, the Court should affirm the Appellate Pénel, whjch affirmed -

' Commiséioner Wilkerson’s ruling that Emﬁldyer was subject to the Act.
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III. The Préponderance of fhe Evidence Supp(‘)rts the‘Trial Court’s Deciéion td
Reverse the Commission’s Ruling That Avni Grocers Did Not Employ Four
(4) or More Employees ‘
The Fund contends J udge.Hill‘ erred in re_veréing the Commission’s ﬁnding that
* the record did nof establish’ tﬁat the Employer, AvnilGroéers, régularly employed four (4)
or more employees so as to be subj e_lct to the Act. (App. Br. vpp. 13-17). This Court sﬁould |
afﬁrm. |
.South Ca;blina Code Ann. § 42-1-1 50 (1'9.76 V&I Cum. Supp.).provides, in peftinenf .
part, “The term ‘employment’ incl‘udes. all privatel employﬁleﬁts in which féur or more
employees are regularly employed in the same:businéss. or establishment.” Pursuant to
S.C. »c":()cie Ann. § 42‘;1-360 (2) (1976 & Cum. qup.), the Act “shall not apply to any
| pe"rson who has r.egul;arly employgd in sefvice_lelss‘thar'l four emploYées in t}ie s';clme ’
business within the State....” Thﬁs, an lemblOyér is exempt from coverr;.lge unaef ’the. Actif
: thé employer has less than %our énﬁbloyees in this State. HilZ v. Eagle Motor Lines, 373
S.C. 422, 645 S.E.2d 424 (2002).
As Judge Hill found% the prepondlefanée of the :evvi,dence suppgirted Claimant’s A |
assertion that the Employer h;cld fbur (45 or more ?egular erhployees within the‘ State at tilé
] time of the murders in this case. First, the Commission’s CQVera‘ge and Corﬁp‘l_ianc'e
| Ruling in the WCC ﬁle_statéd that the Commission found that Avni Grécers \VJvz.ls"the
‘E‘mployerl, and the Divisior;;s ruling was part of the Qommissiqn’s file and t‘hl;.IS béfore |
‘the Comrhission. (R. p; 1‘14, il. 21723). At the oﬁtset (_Sf the ﬁrsf 'he‘aring, Comfnissioner
ﬁuffstetler ruled, without objectioh, that the Commission’s file became part of the récord

with the exception of self-serving declarations and unstipulated medical reports. (R. p:
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114, 1L 21-23). The Commission’s Division of Coverage and Compliance, in
cortrespondence to.'Cla'imantfs_ couosel dated May 7, 2003, ‘stated thatldE'mployer had
ﬁfteen (15) employees who were paid i_n cash and only one employee who was reported
to-the Employment Security Commission, and that the Division’s i'nvestigat‘iOn'led to the
opinion fhat'the Employer was subject to the South Carolina Workers’ Compensation Act
and was ﬁninsured. (R. p. 206).' Heoce, Cllaimant arrived at the hedring unaware that there
Would be any chaldlenge to the number of employees af that hearing.

The ambush st coolpleted by the Fuﬁd’s failure to ﬁle a. Form 51 or Form 53 in
response to Ciaimé.nt’s Form 52, or to even file a Form 58 Pre-Hearing Brief .outlining
- any defehseS'it might want to asserf, including 5 chéller'lg'e' to the ndrooer of employees lat
Avni Grocers. See 25AVS.C. Code Ann. ‘Regs.\§.7_-:60_3(C) tSupp. 2006) (“Failure to file a
Form 51 or Fom.1k5_3 withid the period in section B(1) (withjn 30 dayé' of service of the
Form 50 or Form 52) sﬁall be deemed a general denial of liability for the benefits claimed
and the employer and its represenfativ’e b.y the failure to respond within the period in
section B(l) shall fOlﬁit each special and affirmative defér;se allowed by the Act....”).

The evidence b‘efore the Commission demonstféted the Erhployer failed to
. reSpond to any inquiries aﬁd fled the 'State‘.to North Carolina. Since the Employe{',failed
to cooperate, Claimant provided.undi-spdted, uncohtradicted testimony at the heariog as to
the number of erﬁployeeé, and that the ndmbe'r exceeded four (4). Dharmend’rd Chaudhari
testified by dep_osition that his deceased w'ife was employed b;r Avni Grocecs and worked
for Avni Grocers seven (7)‘days aweek. (R.p. 273, lines 7-16; R. p. '278, lines 4-8). Mr.

Chaudhari testified at the hearing that there were two locations of the Defendant’s store,
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one in Vance; South Carolina, and one in- Charleston. .(R_‘ p. 123, 1. ‘5-8, 11. 12;18)45 Mr
Chaudhari worked at both locations .'on some days and.bothlocations were operated under

the same company‘name, Avni ‘Grocers. (R.p. 127, lines 15-24). The lhmd offered no.

evidence to contradict this teStimony. . | |
Furthermore there was nothmg in the record to. reﬂect that Mr. Chaudhari’s. *.

, testrmony lacked credibrlrty, and in fact the test1mony was corroborate‘d.by the newspaper
accounts and all of the documents that Mrs. Chaudharl yvas an"employee, that Mr.
Puniyani was an employee (they yvere both killed at work), that,one of the killers was an
employee (see 1nc1dent and newspaper articles, APA #’s 5 6 7 8, 9 and 11) (R pp 252, ,‘ '
‘253 256, 257- 259 260 261 -265, 280 292) and that Mr. Chaudhar1 was an employee , |
This totals four (4) employees regularly employed at the same store, one of Whom vyent
back and forth hetween the two stores. Additionally, Mr. Pal, the owner, was also an

| employee. As Jddge Hill held, Mr Chaudhari plainly testjﬁedthat _Ayni*Grocers regularly'

employed “altogether"six”. people. (R. p. 123, lines 5-1 1). Neither Commissioner

defstetler nor the ﬁrst Appellate Panel found Mr. Chalidhari’s testimony not credible.

" The only ev1dence therefore was that Avni Grocers was subject to the Act. See § 42- l-

‘ 360 (2) (the Title shall not apply to any person who has regularly employed in serv1ce less '

* than four employees in the same busmess w1th1n the State) | v

The Fund attempted to create.a questlon of ownership by alleging that because the
stores sold Amoco gas that they:vyere o'vyned by Amoco. However, Mr. Chaudhari, who
was also an employee of the\lEmployer, testiﬁed that he worked at both locatiOns,'and both

- locations were the same company name, “Avni Grocers.” (R. p. 127, lines 15-24). Mr.

27-



Chaudhari further testified that the only connection between Avni Grovers and Amoco

; was that Avni 'Grocers purchased only Amoco gas to sell from its locations from the |
suppliers and that there was no direct relationship With Amoco. (R.p. lég I; lines 5-19).

- Mr. Chaudhari also indicated that one of the stores sold a-different type of gas - Citgo._’
The Fund contends the ownership of the business was in dispute, and that

- Claimant failed to present‘any eyidence concerning'the ownership of the business (App .‘
Br. p. 14) Of course Mr Pal’s affidavit, which the Commrssron 1mproperly excluded
settles the issue since he stated he owned both locations and employed more than four (4)'
people to work those locatrons. Even without Mrl. Pal’s afﬁdav1t, however, the

l preponderance of the evidence demonstrates that Avni Grocers operated both locations. '

The Fund also cites to Hernandez Zunzga v. Tickle, 374 S C. 235 647 S.E.2d 691 + - |

(Ct. App 2007) in support ofi 1ts pos1tion that there was no proof the Employer employed -
at least four (4) employees.'(App. Br. p. 16). In Tickle, th'e Court of Appeals disagreed I
 with Claimant’s argument that the employer had four (4) “regular er'nployees"’ during the
: time Claimant, a house painter,_ wasinjured, 50 that the exemption found in SC Code
Ann. § 42-1-36(5(2) (Supp'.l2006) dld not apply. However, that case actually supports ‘the '
_circuit court’s ruling in this case. -

In Tickle, the Court of Appeals began its analy51s by drscussing Professor Larson s
,treatise,. Which contrasted regular employees with “casual employees 4 Larson,
Ldrson s Worlters’ Compensation Law §.§ 74.01-02 (2000 & Cum..Supp.)ﬁ. The Court also
noted that “[yv]here employment cannot be characterized as permanent or periodically'

regular, but occurs by chance, or with the intention and understanding on the part of both
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efnploygr and employee- that it shall not be confinuoﬁs, itis césual.” Folléwihg North-
. Carolina case law, the Court noted North Carolina has defined “r:egulafly erﬂployed” as
“empl§yment of the safne number of persons throughout ’the"periold with some
consténcy.»” : | |
Next, the .’Court ﬁoted that 1t had to idehtify Athe rclevént time peridd, which was
difficult for the type of ;mployrhent (such as in thaf caée) in'Which wqr)kers come.and go
due fo the_ nature anci type of wofk they perform. The Court ofjAppeals adopted the
following definition of “regularly employed” for purposes of t};e Act: “[E]mploymeﬁt of -~
the safhe ﬁumbér .Qf persons with ;ome constancy thfoughout 'a>relevalnt‘ time périod.” The':
' Court'mled that the relevant timé period should be identified by ébnsideri;lg:' :
| (1) ‘ the employer’s established modé ‘of.operati_on; - |
) .' whether the emﬁloyér generally employsl the jurisdictiona1 nﬁﬁ;ber at any 1 :
s time during his operation; and
(3)‘ | the périodv durihg which érﬁploymerﬁ is definite and recurrent rather than
occasional, sporadic_, or in_deﬁnite.

| The Tickle Court agreed with the Cbmﬁlission that the evidence established that the
" employer did hot héve four (4) of more “regular empioyees” dﬁr’ing the felzlévanlt. time

. period. The Court noted that Mr. Tickle had left his employgr and was.“engaged in |
itinérant préj ects” to earn income while developing his busihe;s plan. Mr. Tickle’s mo@e
Qf operation was “projeét to project,” and the Court VieWed the felevaﬁt ;[ime period for
asceftaining coverage to .be when the claimant 1i)egan working for Mr. Tickle until shortly )

after claimant was injured. During that period, Mr. Tickle’s workers undertook three
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projects: two (2) people worked on the first project paintingbeach chairs, and three (3)

- people worked on each of the two (2) houses (the first one was the “Garrett prOJect > and

the second was the “Hewitt prOJect”) Two (2) of the three (3) moved from the Garrett

home to the Hewitt home,—and the third, f‘Victor remained behind to finish up work on . .. .

the Garrett home, where they were purportedly joined by a fourth worker, Franklin
| Hernandez Zuniga (Franklln) | |

The Court of Appeals found the preponderance of the ev1dence estabhshed that
Franklin was not “regularly employed” by Mr. Tickle during the relevant perlod Mr
Tickle denled knowledge that Frankhn worked on any of the proj ects though he knew
that another person may have worked on the second home (the Hewitt project). Beth
' Garret_t, the owner of the ﬁvr‘st‘home .project,' never observed more'than. three (3) workers |
L painting her home. The'Court of _Appeals stated “Eyen if Victor worked for Tickle at the
same time, but 1n .another location, Claimant still fails to demonstrate Tickle regularly
employed at least four workers with some constancy during‘ the relevant period.”

What is missing from that senténce in the opinion, however, is the reason: |
élaimant 1n Tickle still failed to establish the requisite number of employees, to wit: The
fact that Claimant failed to prove that Franklin was reguilarly employed with some'
constancy during the relevant time period. Hence, even though claimant counted Victor,

, the worker'who stayed behind at the Garrett home, counting Victor with Claimant and the
other worker without counting 'Franklin yield'ed a total of three 3) workers who were
| employed wrth come constancy during the relevant time period.

Applying the test adopted by the Court of Appeals in Tickle to the facts of this
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casAe, Claimant established by a prepondefance of the evidence that Avni Grocers

- “regularly employed” four (4) or more erhployees during the relevant time period.

[

The Employer’s Established Mode of Operation

E Tickle

‘This Case =

of work they perform.”

" In Tickle, the employer hired workers
for itinerant projects, and workers would
“come and go dué to the nature and type

In this case, all employees worked. .
regularly in either location of the store,
and the job was far from the “itinerant”
employment.engaged in by Mr. Tickle,

_i.e., hiring hands to help on each painting’
project. . ' '

@

Time During His Operatlon

Whether the Employer Generally Employs the Jurlsdlctlonal Number at Any |

T ickle

This Case

The preponderance of the evidence
demonstrated Mr. Tickle “regularly
employed” with any constancy only
the claimant, Alle and Victor during

| some evidence that Franklin may
have worked on the Hewitt job while
Victor stayed behind to finish the
Garrett project, the preponderance of
the evidence did not establish that
Franklin was regularly employed by
Mr. Tickle during the relevant time
period. -

the relevant time; although there was .

Mr. Chaudhari testified that his deceased wife -
was employed by Avni Grocers and worked for
Avni Grocers seven (7) days a week. (R. p.
273, lines 7-16, R. p. 121, lines 4-8). Mr.
Chaudhari testified at the hearing that there .
were two (2) locations of the Defendant’s fs"tore,
one in Vance, South Carolina, and one in

Charleston. .(R. p. 123, lines 14-20). He

worked at both locations on some dayé, and ..
both locations were operated under the same'.
company name, Avni Grocers. (R. p. 127, lines

'15-24). Mr. Chaudhari further testified that the -

only connection between Avni Grocers and
Amoco was that Avni Grocers purchased only
Amoco gas to sell from its locations from the
suppliers and that there was no direct '
relationship with Amoco. (R. p. 131, lines
5-19). Mr. Chdudhari also indicated that oné of | -
the stores sold a different type of gas - Citgo. -
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Mr. Chaudhari’s testimony was .
corroborated by the newspaper accounts and all
of the documents that Mrs. Chaudhari was an
employee, that Mr. Puniyani was an employee

| (they were both killed at work), that one of the -

killers was an employee (R. pp. 252, 253-256,

'257-259, 260, 261-265,280-292), and that Mr.. |

Chaudhari was an employee. This totals four
(4) employees at the same store, one who went
back and forth between the two stores.

Mr. Chudhari’s testimony was
buttressed by the excluded affidavit of Mr. Pal,

| the owner of Avni.Grocers, who stated that M.

Pal owned both-locations, and regularly
employed more than five (5) employees. As
argued above, the Commission erred, under the
circumstances of this case, in refusing to permit

'Claimant to supplement the record with Mr.

Pal’s affidavit.

.(3)- The Period During Which Employment Is Definite and Recurrent Rathér ‘
than Occasional, Sporadic, or Indefinite

 Tickle

- This Case

The evidence revealed that the
employment in Tickle was occasional,

“project to project” and moved his

with any constancy on the three (3)
projects that took place during the -

was disputed, the evidence did not

"| establish that Franklin worked with any
constancy on the Tickle projects during
the relevant time period.

In this case, the evidence was that the. -
two (2) murdered claimants, Mrs.

sporadic or indefinite. Mr. Tickle worked | Chaudhari and Mr. Puniyami, and one of

the murderers, were employed with some.

employees accordingly. The only evidence | constancy, as was Mr. Chaudhari, who
was that claimant, Alle and Victor worked | regularly worked at both the Vance and

Charleston locations of Avni Grocers. Mr.
Pal, the owner, was also employed at the

relevant time frame. Even if Franklin did stores. :
some work on the Hewitt project, which

In conclusion, the Tickle decision actually sﬁpports a finding of the requisite

32-




- number of émpl(.)yees'in the case sub judice, and the facts voAf Tickle are meaning.fully
“distinguishable from the facts of thié case. |

Once again, the Fﬁnd misstates the appropriate scope vof judicial reviev_v in this -
‘ .case,con'texv.i.ding the “substantial evidence” tést-=-requiréd Judge Hill to éccept _e
Commissioner Huffstetler’s ruling. (App. Br. pp. 15, 17). Of course, the issue of whether “

an employer has four or more employees involves a question of the Commission’s

jurisdiction, so that both the circuit court and this Court on appeal may find facts from the

cé;llrf’s own assésément of thé pfepbndefahée lof the. evidence. See Kirksey V. Assurancé
T i;e Co., 3 14 SC 43, 443 .S.‘E.2d. 8()3,_( 1994) (where issue iﬁvolves number of efnployees. |
under Sec‘tion'42.-1-150 of ti;e_S.C. éoée, court ﬁiay tlaké its OWn view o:f the |
. :};repondefance of thg evidence); Hernahdéz-Zuniga V. T;ick,le (i}ssuge of whether employgf |
} “régularly.erlnplg)ays tﬁé requisite numbt;,r of employéeg tc; 1‘)'e“sub‘j‘ect to the Act is |
jurisdictibnal;‘ court takes‘ its own view of the preponderance of the evidencé).

" In sum, this Court sh(;uld'apply the teét aciopted in7T i;kle and iﬁ)ld that, in
accordance w1th the liberal clonstruction in favér‘ of covverage','alna feslolying 'do'ubt's- in
favor of inélusiQI; within work.ers" comp‘ensation' coveragé, thé circuit court correctly

“reversed the Commission’s decision: -
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CONCI!USION |
This Court should affirm Judge Hill’s order in its entirety, and should remand the
matter for the Commissidn to compete interest and other remedies available for the. .
Funa’s failﬁre to pay the benefits thet the Commission ordered the Fund to pay. .

. Respectfully submitted, *
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