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STATEMENT OF ISSUES ON APPEAL

A1. Didthe 'Circuit Court et in affirming the South Carolina Workers’
Compensation Commission’s May 30, 2012 permanent disability award when: (a) this
o determination is materially based upon a factual finding that Appellant, Latonya |
o \An_‘Footman “has been released w1th no restrictions, and has returned to work (full duty)
'. with both of her employers (bj the evidence of record firmly establishes that nerther her
) authorized treatmg physwran.nor the second opinion spec_ialist granted the purported _L‘full '
| duty” releas‘e; (c)a review of the relevant evidence, as referenced.in the Commission’s
' "Orde'r, unquestionably confirms she is yvorking within restrictions imposed by the second
. opinion.specialist, while receiying accommodations in connection with her limitations;
‘and (d) this absence of evidentiary support rendered the Commission’s disability
- assessment legally erroneous per S.C. Code Ann. Section 1-23-380 (A) (5) (Supp. 2012)?
| ’ 2 - " Did the Circuit Court err in farhng to conclude the Commission has
‘engaged m‘alegally 1nsufﬁc1ent fact finding process relat1ve to its determlnatlon to afford
.a remote (February 1' 2008) reference to grip strength cons1stency great weight” in’ |
. connectron w1th the 2012 assessment of her permanent d1sab111ty when: (a) the purported
basrs for thrs ﬁndmg’(“these are notes of Claimant’s own expert ) prov1des no 1nsrght as
to the relationship between this isolated statement'and Ms." Footman’s degree of residual
' pe_rmanent disability; (b) our Appellate Courts have consistently required an

: ,administratiye agency to enter factual findings which sufficiently explain the underlying

o R rationale for its rulings; (c) this Court has similarly rejected the notion that the

Commission’s “medical opinion” constitutes either evidence or an appropriate basis for

' 'afﬁrrning a ruling of this nature; and (d) entry of this conclusory finding, which offers no



~ legally tenable explanation as to the reasoning behind attributing “great weight” to this

. comment, constituted an error of law?



STATEMENT OF THE CASE

'_ This is an appeal from the May 30, 2012 Order of the South Carolina Workers’

| Cornpensation Commission (Commission), which was subsequently affirmed by Order of"
the Honorable G Thonras Cooper Jr. dated April 1, 20113. Appellant, Latonya Footrnan,
srmrlarly appeals Judge Cooper’s denial of her April 15,2013 S.CR.C.P. Rule 59 (e)
. Motlon to Alter/Amend Judgment. ' /

In 2006? Ms. Footman developed bilaterall arm symptoms, which were
v:subsequently diagnosed to be reflective of carpal tunnel syndrome. When Respondents,
'- Johnson' Food Services, LLC and The Hartford, denied the_compensability of her injuriels
per the South Caroli‘na Workers’ Compens'ation Act, she sought evaluation from Dr.
'JosephP. Jackson, Jr. of Camden Orthopaedic Associates, who confirmed: (a) her
' bitateral carpal tunnel syndrome “most probably result[ed] ... from her performance of

repetrtrve activities 1ncrdental to her job” with thls employer; and (b) right carpal tunnel

) surgery was warranted (See Record on Appeal, pp. 242 - 243)

| Shortly thereafter Respondents admltted liability for Ms. Footman S 1nJurres and

,' .directed her to Dr. Mrchael S. Green for further evaluation. Although Dr. Green |

‘ acknowledged the presence of “bilateral moderate carpal tunnel syndromes”, he
essentially limited treatment to the right arm (performing a carpal tunnel release on

| March 1‘, 2007) and initially discharged her from care on April 9, 2007. (See, Record on

Appeal. pn‘.‘261-2'65).

'.When her bilateral arm problems persisted, Ms. Footman was reevaluated by Dr.

~Jackson (August 13, 2007) who: (a) felt she was also exhrbrtrng evidence of cubital

tunnel syndrome and (b) suggested obtaining updated electrodragnostlc testrng Thrs '



" development prompted Respondents to redirect Ms. Footman to Dr. Green (August 24,

E 2007); who concurred with Dr. Jackson’s recommendation of “EMG/NCS of both upper .

extremrties to e\raluate her ulnar nerve function.” (See, Record on Appeal, pp. 244 — 245;
266).

o ,. While this testing confirmed the presence of both left carpal tunnel syndrome and
. riéht cubitetl tunnel eyndrome Dr. Green, nvho mistakenly assumed Ms. Footman had

. “underwent a procedure for both of these condltlons one on the rrght upper extremity and
“ one on the left”, offered no additional treatment and again dlscharged her from active -

care (February 15 2008). (See, Record on Appeal pp. 267 - 270). At that time, he

assrgned permanent physical impairment ratings of 2% to each upper extremrty (See,

Record on Appeal, p. 270).
Conversely, Dr. Jackson (February 1, 2008) felt the results of these
electrodiagnostic studiec were reflective of a bilateral cubital tunnel syndrome, for which

he recommended several nonsurgrcal treatment options. (See, Record on Appeal pp. 246

- 247). During thrs Vlslt he also sensed Ms. Footman’s right- srded grip strength effort

~ was lackmg, to the extent he “pointed out the con51stency of effort in grip strength as a

basic element of brlilding a doctor/patient relationship”l. (See, Record on Appeal, p. 247).
Additronally; after further examining Ms. Footman on May 15, 2008, Dr. Jackson
- verified: (a) she had actually only undergone one snrgical procedure for her bilateral arm
' injuries"as of that date; (b) her bilateral cubital tunnel syndrome resulted from the
_ consequences of h_er.compensable accident; and (c) these injuries had not only produced

‘medical impairment, but also necessitated the imposition of work restrictions (no



repetitive use of her arms, no lifting or exertion of force in excess of 20 Ibs.). (See,

Reeord on Appeal, pp. 248 — 252).

Ci)nsistent with the parties’ previous pattern of action, Respondents then

' rediree“ted ‘Ms. Footfnan to Dr. Green (June 27, 2008), who not only agreed with Dr.
’Jaeksen’s diagnoses, but also implemented one of his treatment recommendation -

. (siqlint'iﬁgjfor' the right cubital tuﬁhel syndrome). As he felt she was “not ready for any

‘ sﬁrgiCél'ﬁOcedure”, Dr. Green again reieased Ms. Footfnaﬁ from treatment (August 1‘ 1, |

2008). (See, Record on Appeal, p. 272).

' Shortly.,fhereafter,_Dr. Green offered 5 variety of opinions relative to the nature of
- Ms. Foqtman5s causally related pathology, her previous course of treatment and the
funetional impact ef -her injuries in the context of an October 3, 2008 depesition.

, Inspectien of this dei)OSitioﬁ also reveals he agreed: (a) Dr. J ackson’s ratings fell within
N -th'e' rer_lgethateo‘uld' reasonably be assigned for Ms: Footman’s particular pathology; and

(b) this fange' (2% — 5%) would be applicable to each of Ms. Footman’s distinct injury

eomponents (earpal anei cubital tunnel syndromes).- (See, Record on Appeal, pp. 2‘6 — 27,
| Wheﬁ Ms. Footman’s symptoms persisted and diagnostic testing revealed a

worsenipg of her nerve dysfunction, Dr. Green performed a left carpal tunnel surgery

' (November 9,2010). Although he allowed her to resume working approximately six

weeks 1ater, Dr. Green did not release Ms. Foofman_ to unrestrictec"lr activity, but iﬂstead

iséicat-ed she 'c‘ould-“p.rogressivel& use the hénd as tolerated.” (See,.Reeord en

- Appeal, p. 50).



After completing a final examination on April 20, 2011, Dr. Jackson reiterated the
causal relationship of Ms. Footman’s multiple injury components and assigned

o irhpairment ratings for these respective conditions. At that timé, this orthopaedic surgeon

- \élsﬂo identified'continuing physical restrictions, including “lifting no more than 25

lbs, lifting no mdre i:han 12 pieces of chicken on a tray. . . fand] only opening 10

" large cans per day.” (See, Record on Appeal. pp. 253 — 254).

o Following'a June 8, 2011 hearing, the single commissioner, per Order dated

\-VSept.er“nber'16, 201 lr, noted: (a) Ms. Footman’s “present job duties and responsibility

" with the Defendants are within the restrictibns, which were placed upon the

'Claima'nt b'vDr. Jackson”; (b) “she does exberience ongoing pain and problems with

, her left upper extremity and right upper extremity while in the course and scope of

 he‘r emplbyment with the Defendants”; and (c) “Defendants readily provide the
. Claimant with accommodations when she experiences left ﬁpper extremity and right

‘”uppé_r eXtremity pain and problems while working with Defendants.” (See, Reéord

- on Apﬁeai, p. 9);
| Additionally; when analyziné the evidence that Qas partiéularly relevant to
ass{e‘sém'e‘nt of M.s. Footman’s degree of residual pérmancnt disability, the single
;c"omr.nissio‘ner fouhd the inconsistency/ambiguity of Dr. G;een’s impairment ratings
‘ ﬁéceSsitafed focusing on “other factors”, particularly:
- - (@ Dr. Jackson’s February 1, 2008 reference to grip
-~ strength consistency, which was “give[n] . . . great-weight for the

. . reason that these are the notes of Claimant’s own expert”;

(b) her lack of prescription medication use or need for
“future medicals”; and



, (é) the fact she “has been released with no restrictions,
and has returned to work (full duty) ....” (See, Record on

~ Appeal, p. 12).
. | Bésed upoh thése findings, the single commissioner determined Ms. Footman had
expelﬁien‘ce-d a 6% permanent partial disability ~to each arm per S.C. Code Ann. Section
. “ : 42-9730 (1976). Althougﬁ Ms. Foo‘trrflan subsequently challenged the single
| commissiQher’s miings on various gfounds, including a lack of evidentiafy support énd
the use Qf an érbitrafsf/unléwful methéd of analysis, an Appellate Parielvof the Full
Cémmiésion: (a)‘de'clined to speéiﬁ¢aliy address these ‘issu'es; (b) afﬁrmed the singlé

- commissioner’s factual findings in their entirety; and (¢) mistakenly calculated the value

! bf her pex;maﬁent disability compensation entiﬂement. (See, Recora on ApneaL pp. 34—
ES
| Pursﬁant toa Petition filed on July 29, 2012, Ms. Footman sought jﬁdicial review
i of thé _Co_ﬁﬁriission’s decisioﬁ'. Subsequently, by Order dated April 1, 2013, Judge
- Cooper: (a) afﬁfméd thev:‘Pa.nel’s ruling in their entirety; and (b) Charactérized fhe |
:mi.stal'(eri reduction in Ms. Footman’s disability compensation entitlement as a scrivener’s
. error.- S'hortlythereaftér,'by Order da;[ed May 28, 2013, he ‘lvikewise denied Ms.

" Footman’s Moﬁon to Alter/Amend Judgment. This appealed followed.



ARGUMENT 1

The Circuit Court erred in affirming the Commission’s Mavy 30, 2012
permanent disability award when: (a) this determination is materially based upon a
~factual finding that Appellant, Latonya Footman, “has been released with no
restrictions, and has returned to work (full duty) with both of her employers”: (b)
the evidence of record firmly establishes that neither her authorized treating

- physician nor the second opinion specialist granted the purported “full duty”
release; (c) a review of the relevant evidence, as referenced in the Commission’s

. Order, unquestionably confirms she is working within restrictions imposed by the

second opinion specialist, while receiving accommodations in_connection with her
~ limitations; and (d) this absence of evidentiary support rendered the Commission’s
* disability assessment legally erroneous per S.C. Code Ann. Section 1-23-380 (A) (5)

(Supp. 2012).
S.C. Code Ann. Section 1-23-380 (A) (5) (Supp. 2012), which governs judicial

_review in the current context, provides in pertinent part:

The court shall not substitute its judgment for that of the
agency as to the weight of the evidence on questions of fact. The
court may affirm the decision of the agency or remand the case for
further proceedings. The court may reverse or modify the decision

if substantial rights of the appellant have been prejudiced because
- the administrative findings, inferences, conclusions or decision are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
() - made upon unlawful procedure;

(d)  affected by other error of law; ,

(e)  clearly erroneous in view of the reliable, probative

"+ and substantial evidence on the whole record; or

(f) - arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of
discretion.

-

Pursuant to the Scope of revie§v established by this statute, the “céurt may.not |
: substitufe its judgment for that of the Appellate Panel as to the wéight of the evidence on -
;é;lé;tj;)ﬁs of fact, bﬁt may reverse of modify the Appeilate‘ Paﬁei’s deéision if the o
ai)pellaht’s substantial rights have been prejudiced because the decision is affected by an

~‘error of law or is ‘clearly erroneous in view of the reliable, probative and substantial



" évidence on the whole record.”” Rabon v. Arrow Exterminating, Inc., 393 S.C. 510, 713

S.E. 2d 347, 349 (Ct. App. 2011); See also, Therrell v. Jerry’s, Inc., 370 S.C. 22, 633 S.E.
2d 893, 894 - 895 (2006). |
Our Appellate Courts have repeatedly held that where “there is no evidence to

“support a finding of fact made by the Commission”, the resulting determination should be

- reversed. Sanders V.'Richardson, 251 8.€. 325,162 S.E. 2d 257, 259 (1968); Hutson v..

~South Cérolina'State Ports Authority, 399 S.C. 381, 732 S.E. 2d 500, 504 (2012). This '
rule stéms ffofn the recognition that, absent this evidentiary basis, the Commission’s

-award necessarily “rést[s] . . . upon [impermissible] . . . surmise, conjecture, or

‘ spé_cﬁlation.",’ Glover v. Rhett Jacksbn Company of Bush River Road, 274 S.C. 644, 267

S.E.2d 77, 80 (1980); Hutson, 732 S.C. 2d at 503.
‘ A revieW "o;f Dr. Green;s December 27, 2010 report confirms that upon releasing

. Ms. Foofman from caré fo.’r the final time, he did not, as on previous occasions, indicate

_ ._she was ca;.)abl-e‘ of pérforming unrestricted work activities. Rather; he advised her that
- sﬁielcéuld “progressively' use the hand as tolerated.” (Emphasis added). After
.‘pe‘rf«orm'ihg his final feexamination bf Ms. Footman on April 20, 2011, Dr. Jackson
'sifnilarly deélined to allow é return to unrestricted duty and again irﬁbosed several .
rgstﬁctioﬁs, speéiﬁcally precluding her from lifting weights exceeding 25 Ibs. or trays
‘_coﬁtaining more ’;han 12 pieces of chicken, while limiting her from épening more than 10
» ‘_lg;rgé cans per day.
The ‘Commissiori’s_AOrder likewise refereflpes undisputed testimony Verifying: (a)

Ms. Footman’s “present job duties and responsibilities with the Defendant . . . are within

. the restrictions, which were placed upon the Claimant by Dr. Jackson”; (b) she



. continues to “experience ongoing pain and problems with her left upper extremity
. and right upper 'extr'emity while in the course and scope of her employment with the
B N ‘

Defendants”; and (c) “Defendants readily provided the Claimant with

- g?conimodations'when she experieﬁces left upper extremity and right upper
| extremity pain and [;roblems while working with the Defendant.”
Given the_sé facts, it cannot be lcgitimately contested that Dr. Jackson assigned
‘ specifl_c work restric‘c.iéns.or that Johnson Food Service is pro§iding accommodations to
‘ensure Ms. Footman’s work éctivitie's comply with these reétrictions. Additioﬁally, .while
the Ci;cuif Court held Dr Green"s Decembér 27, 2012 statement did not constitute a
work restriction, t.his' rﬁlingn conflicts with relevant decisions of both this Court and the

V Supreme Court.-

Specifically, in Grayson v. Carter Rhoad Furniture, 317 S.C. 306, 454 S.E. 2d
320,321 -322 (199_5.) the Supreme Court determined: (a) the employee’s physician

" allowed him to retll_m to work, “but warned he ‘should be somewhat careful with lifting,

etc.””; and (b) as the hature of the employee’s job “involved lifting and moving heavy
" objects . . ., there was no evidence [he] . . . had ever returned to work ‘without
- restriction’”. More recently, this Court held that medical instructions “to refrain from

‘heavy lifting’ . . ., ‘strenuous activity’ . . . [and] ‘take it easy’” were indicative of

" restrictions. Cranford v. Hutchinson Construction, 399 S.C. 65, 731 S.E. 2d 303, 308 (Ct. '
App.2012). |

In this instance, Ms. Footman, at minimum, was medically instructed to limit her

- performance of work activities (“as tolerated”) in a manner consistent with the scenarios

‘addressed in both Grayson and Cranford. This inability to engage in “full duty” is



- ac;cually validated by herv need fqr and receipt of “accofnmodations’_’ from her employer,
as.' well as the unrefutéd evidence establishing “that her present job duties and
résp(')n‘sibili-ties‘ with the Defendénts are within the restrictions . . . placed upon [her] . ‘. .
| by Dr. Jackspn.” Based upon these facts, in light of the Courts’ pfior analyéis of
ﬁnfe‘strict_ed work, “there is,l iﬁ reality, no evidence” to support the Commission’s finding
‘. theilt‘Ms. Fbotmaﬁ “has been released With no restrictions, and has returned to work (full
© duty)....” Grayson, 454 SE.2d at 322.
o Fuﬂher, the only reasénabie inference which may be gleaned from the evidence of
- ,:rgcord indicates: (a) Ms. Footman was instructed by Dr. Green to perform only those

activities which she could physically tolerate; (b) she came to recognize the restrictions

: ,imbosed by Dr Jackson had proven acgurate (See, Record on Appeal, p. 174); (c) Ms.
Footman‘ actﬁally-requirés and recei\-/es assistance in p_erforming her job duties; and (d)
Hervwork_activiti'es ilave not only been restricted by each of her physiciaﬁs, but Johnson
F@o‘d Service 1s also récognizing the presence of these restriétions through provision of

| aséiétance \‘Vith'"the completidn of her job duties. |

o Cohsequently, Ms. Footrhan respéctfully submits:' (a) the Cominission’s finding

| that she was releascd to unrestricted work is not supported by any evidence of record,
-m-uch less the substantial evidence; (b) the absence of work restrictions was identiﬁed as
‘ la matérial factor in assessing her degree of residual permanent disability; and (c) this

legal error requires a remand of this issue to the Commission for redetermination.

11



~ ARGUMENT 11

-~ The Circuit Court erred in failing to conclude the Commission has engaged
in a legally insufficient fact finding process relative to its determination to afford a
remote (February 1, 2008) reference to grip strength consistency “great weight” in

- - connection with the 2012 assessment of her permanent disability because: (a) the

- purported basis for this finding (“these are notes of Claimant’s own expert”)

. provides no insight as to the relationship between this isolated statement and Ms.

Footman’s degree of residual permanent disability; (b) our Appellate Courts have

consistently required an administrative agency to enter factual findings which

sufficiently explain the underlying rationale for its rulings; (c) this Court has

~ similarly rejected the notion that the Commission’s “medical opinion” constitutes
- either evidence or an appropriate basis for affirming a ruling of this nature; and (d)

" . entry of this conclusory finding, which offers no legally tenable explanation as to the

reasoning behind attributing “great weight” to this comment, constituted an error

o of law.

- It is axiomatic that the Commission’s factual findings “must be founded on

evidence of sufficient substance to afford a reasonable basis for” them. Wynn v. People’s

' Natural Gas Co. of S.C.,238 S.C. 1, 118 S.E. 2d 812, 818 (1961); Mullinax v. Winn-

' jDixi‘ezs'tores,‘ Inc., 318 S.C. 431, 458 S.E. 2d 76, 83 (Ct. App. 1995); Burnette v. City of

" Greenville, 401 S.C. 417, 737 S.E. 2d 200, 206 (Ct. App. 2012). Additionally, “. .. [i]tis

not the role of the Commission to render expert opinion.” Edmonds v. Fresemus Medlcal
: Care, 165 N.C. App 811 600 S.E. 2d 501 506 (2004) (Steelman J. dlssentlng rev’d per
" curium for reasons stated in dissent), 319 N.C.313, 608 S.E. 2d 755 (2005); Nale v.
j 4Et.han Allen, 199 N.C. App. 511, 682 S.E. 2d 231, 247 (2009) (“It is not for the
. Commission to fender its own expert medical opinion”); accord Burnette, supra (holding
” :“tht: medical opinion of the single commissioner” neither cohstituted rtor was supported
. t)y sttbstantial evidetlce):

It is equally certain that (a) conclusory findings of fact “are insufﬁcient ”

" Baldwin v. James Rlver Corporation, 304 8.C. 485, 405 S.E. 2d 421, 422 (Ct. App.

12



: .. for the reason that these are the notes of Claimant’s own expert. . . .”

{
e

1991); and (b) “implicit findings of fact are. . . {likewise] not sufficient.” Brayboy v.

| Clgrk Heating Company. Inc., 306 S.C. 56, 409 S.E. 2d 767, 768 (1991).
| .After examining Me. Footman on February 1, 2008, Dr. Jackson “pointed out the

cOnsietency of effort in grip strength as a basic element of building a doctor/patient
rv'elati_.()nvship..” Aifheugh a review of the evidence of record verifies the absence of any |
eimil,ar teferenées during the ensuing three year course of treatment (Which included
- .ddditiolnal 4su'r_gery), fhe Commission found this remote statement deserved “great weight
. At this stage ef the proceedings, thel Commission is charged with the obligation of
o aSseseing Ms. Footeiaﬁ’s degree of ﬁermanent partial disability/loss of use. While the
"r'especti\.fe erthopaedic surgeons have somewhat differing views as to the nature of her
' ‘,_‘_resivdua.lil impairnient, neither of these physiciahs: (a) questionedthe legitimacy of the

F’ootn.llnaln’s. current s_ymptoms/limitations; or (b) otherwise indicated Dr. Jackson’s\remote
‘ ’s_ftetement was, ’to ény extent, relevaﬁt to the determination of her permanent
Eﬂd.i‘slaibili-i'ty/Aloss_ ef use in 2012. As a consequence, Ms. Footman respeetfully submits: (a)
.th'e decision to afferd “gfedt weigﬁt” to this now innocuous reference necessarily‘ .
cons'eitutes A“the rhedical opinion of the single eommissioner, adopted by the
Commission”; (b) this rather stale evidence is hardly indicative of her permanent
»disabi‘lity follewing the passage of fouf years and performance of surgery; and (c) there is

. no reviewable indication as to why this statement deserves “great weight” in this context.

) ABumette‘, 737 S.E. 2d at 206; See also generally, Smith v. South Carolina Department of

' Mentai Health, 329 S.C. 485, 494 S.E. 2d 630, 637 (Ct. App. 1997) (expressing concern

13



o that"‘[m]ueh of the medical evidence upon which the single commissioner relied . . . [in
. assesoing permanent tlisability] was more than two years old at the time of the hearing.”).
‘ ~ Inthis regard, the fact finding duty imposect by S.C. Code Ann. Sections 1-23-350
o '("supp‘._ 2012) and 42-17-40 (1976, as amended) "requires not only. . . [that] findings of
: fact be made upon the essential factual issues, but that they. . . [also] be sufficiently
‘:‘deﬁhite and tietailedf to enable the appellate court to properly determine whether the
:ﬁndlngs of fact are supported by the evidence and whether the law has been properly

applled to those ﬁndmgs " Drake V. Ravbestos Manhattan Inc., 241 S.C. 116 127 S.E.

2d 288, 292 (1962); Hill v. Jones, 255 S.C. 219, 178 S.E. 2d 142, 144 (1970). “Ifa

- .material fact is contested. . . [the Commission] must make a specific, express finding on

it Aristizabal v. LJ. Woodside-Division of Dan River, Inc., 268 S.C. 366,234 S.E. 2d
21 23 (1977)
A Court 31tt1ng in an appellate capac1ty ‘will not accept an administrative

: ag"enc‘y’s'deciSion at face value without requiring the agency to explain its reasoning.”

. Able Commuriications Inc. V South Carolina Public Service Commission 290 S C. 409,

S j 351 S.E. 2d 151 152 (1986); Klawah Property Owners Group v. Public Service

hCommlssmn of South Carolina, 338 S.C. 92, 425 S.E. 2d 863, 865 (1999) While the
':{Commlssmn clearly found Dr. Jackson’s remote comment warranted “great weight”, the
 stated rationale (because this ohysician was Ms. Footman’s expert): (a) has no medical
‘basis, to the extent it necessarily constitutes an impermissible medical opinion of the |
’Comrhissionv that th_is“isolated occur’rehcevhad some bearihg on her curreut level of
Adysfuhctio'n; and (b) offers no legally plausible insight as to what relevance, if any, this

. statement had in terms of resolving the factual disputes surrounding her degree of

14



',=re‘§iduaAl bermanent disability. Further, as this issue was clearly contested, the controlling
. éufﬁqfities demanded a specific fact(ual finding that cogently outlined a legally
¥ .sustainablébasis for its ultimate determination.
o - Aitho’ugh Respondents argue a possible reason (witness credibility) may be
' inferred frorﬁ theiCom'mi.ss‘ion’.vs Order, this argument ignores: (a) the léngstanding
: prohlbltlon agaiﬁst .impiicit ﬁﬁdingé in this context. Aristizabal, supra; Able, supra; and

~ . (b) consistent holdings that “require an administrative agency to make specific findings

., of .fact an‘d‘ e;(plaih its rationale . . . .” Porter v. South Carolina Public Service
' Cqmm_ission; 333 S.C. 12, 507 S.E. 2d 328, 332 (1998).
- Givén the absence of ahy medical evidence which can conceivably be deemed to

suppdrt the materiality of Dr. Jackson’s February 1, 2008 statement in the context of Ms.

| ‘Footman’s 2012 disability, it is respectfully submitted that the Commission’s

- Adetergﬁination to afford it “great weight”: (a) constitutes, in and of itself, an error of law;

S and (b) is wholly inconsistent with the substantial evidence of record. Accordingly: (a)
" this finding should be vacated in conjunction with reversal of the Commission’s
: Li‘p:e'rn.lanent partial dis'ability award; and (b) on remand, the Commission should be - -

- '_'inst_ructed that it does not have the authority to generate medical opinions of this nature.

15



CONCLUSION

As the Commission’s disability determination was substantially premised ui)on
' Elegally erroneous ﬁndings Ms. Footman respectfully requests that it be reversed and
- .remanded for redeterm1nat10n She further prays that the Commission be instructed to:
(a) canduct ade novo hearing before the single commissioner, partlcularly in view of the
perlod of time. Wthh has passed since the June 8,2011 ev1dent1ary hearing; and (b)
.recognvize herltrue workl status, as well as the impermissibility of rendering medical
Qpiniang. | | | |
| Respectfully submitted, | ,V
| @/ " il
Andrew N. Safran, Esquire ’

"Post Office Box 12089
Columbia, South Carolina 29211

and

Ann McCrowey Mickle, Esquire
o ’ Mickle & Bass, LLC
> _ ' 1116 Blanding Street, 2™ Floor
' Columbia, South Carolina 29201
Attorneys for Claimant/Appellant
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