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QUESTIONS PRESENTED

L DID THE TRIAL COURT ABUSE ITS DISCRETION ON JANUARY 23, 2013 IN
~ DISMISSING PLAINTIFES’ DAMAGE CLAIMS BY ERRONEOUSLY FINDING
THAT QUEENS GRANT VILLAS HORIZONTAL PROPERTY REGIMES I-V, V.
. DANIEL INTERNATIONAL ‘CORP., 286 S.C. 555, 335 S.E.2d 365 (Sup. Ct. 1985)
- ESTABLISHED THE REGIME AS THE REAL PARTY IN INTEREST AS TO

~ ALL BUILDING EXTERIOR COMMON ELEMENT DAMAGE CLAIMS? ....18

II..  DID THE TRIAL COURT ERR BY RULING AS LAW THAT QUEENS GRANT
- VILLAS HORIZONTAL PROPERTY REGIMES 1V, V. DANIEL
INTERNATIONAL CORP., 286 S.C. 555, 335 S.E2d 365 (Sup. Ct. 1985)
ELIMINATED OWNERS’ ABILITY TO PURSUE INJURY AND PROPERTY
DAMAGE TO THEIR HOMES WHERE OWNERS FILED SUIT FIRST IN

II1. DID THE CIRCUIT COURT ERR BY FAILING TO RECOGNIZE CASUALTY,
. . 'BUILDER AMALGMATION, AND BY ERRONEOUSLY VIEWING THE
BUSINESS JUDGMENT OF ‘A DEVELOPER CONTROLLED BOARD MOST-
FAVORABLY TO THE MOVANT GRANTING SUMMARY JUDGMENT ON
APRILS 2013‘7 ................. e 34

IV. WERE THE CIRCUIT COURT’S DETERMINATIONS OF APRIL 5, 2013,
CONTROLLED* BY ERROR OF LAW .IN ADOPTING INCORRECT
DEFINITIONS OF ACCIDENT IN VIEW OF AFFIRMATIVE OBLIGATIONS OF

- V.. DID THE CIRCUIT COURT ERROR BY DISMISSING PLAINTIFFS® CLAIMS

~ IMPLICATING INDIVIDUAL REAL AND PERSONAL PROPERTY BY
MISCONSTRUING “COMMON ELEMENTS” UNDER MASTER DEED UNDER
A JOINTLY HELD ANALYSIS‘7. e 43

STATEMENT'OF THE CASE

Appellants are twelve (12) homeowners 1n Stonecrest Villas of Tega Cay, a. York County
multi—family condominium development. This appeal involves stipulated facts and novel

_issues of ﬁrSt impression arising from alleged construction defect or design defect claims.



‘Respondent’s position mischaracterizes that apbellants sought legal and equitable relief fof

| 'allegeci Idémages and defects 'i‘ésult_irig from water intrusion.' [Respondent. ﬁnai brief, p.09,
line 07] B); contrast, water intrusion is the manifestation of construction 6r design error
alleged By api)ellants which cbh'stitute damaged homes. Initially, four (4) Plaintiffs brought
suit ag agains‘; Brock L. Fankhauser individually (“BF”), the general contractc;r Fankhauser
Property Group, Inc., (FPG), gnd theA propérty regime Sfonecrest Villas of Tega Cay Owners’
Aésoéiation, Inc., (“'COA”).7 The-initial suits were ﬁled on June 2, 2010, ninetyv days after
service of statutory notice and deniand to cure upon bbth the COA and the deve4loper. ' The
Séptembgr.16, A2011- amended consolidated complaint is plaintiff’s current active pleading,
naming Six (6)‘ defendants. By consent and agr_eément of all‘ counsel, including both firms
representing Respondent, the suit is amended and consolidated [S.R.1, pp.006, 007] to
ultimatelly‘ include twelve (1#2) owners.

The homes sold to Plaintiffs were constructed and sold during years 2006 to 2010 by
Epcon Franchisee Stonecrest Villas of Tega Cay, LLC (hereafter “Stonecrést LLC”-
~ developer), also declaraﬁt under the community master deed. _B"rock‘L; Fankhauser (“BF”)
individually is the owner of Stonecrest, LLLC and Fankhauser Property Group, Inc. (hereafter
“FPG”, general contractor). Fankhauser was the incorporator and controlling 4ofﬁcer of the
COA until the effective date of his resignation, described below. Discovery in the case
. evidences that the Declarant .Cont.rol period described in the Maste'r beed had‘ expired in year
2008. Fankhauser do_eé not resign or tfansition board control to owners until July 1, 2010. It
is not disputed that transition did not occur until aﬁer Plaintiffs’ initial cqmplainté are filed

and served. Noteworthy, among other stipulations described below, is Respondent’s position




' that Stonecrest COA could not afford to make necessary repairs. The parties have stipuléted

to the facts listed in endnote (1) of this memorandum.

PROCEDURAL BACKGROUND
Prior to the trial court determinations now on appeal, :vthe trial court issued two (2)

rulings following oral arguments, including the August 27, 2012 order referencing the “Catch

22” Doc Daneeka order of Pulliam v. MUI Carolina Corpqration, et al., case no. 2008CP46-

2158. The ‘court drderéd that f[he Pulliam order was té be incorporate"d by reference insofar
asythe context peﬁnits (sic) in denying judgment on stélnding to the regime. [S.R. p.000012,
lines 7 - 10]. The dichqtomy Vdiscuss.ed in said order was the hovel issue of who may bring
suit for damages regarding the éémmon elements within a condomirﬁum development and
who ha;d the riéht to re.cover for sﬁch aaﬁage. The following orders precede the oréers now
under appellate review.

1. August 27, 2012 order denying COA motion for judgment on the pleadings
predicated on standing vs. twelve plaintiffs.

Counsel fog COA argued that kplaintiffs lacked standing because the COA was singula‘rly‘
responsible for maintaining and administering the common areas pursuant to the master deed
and was the only party who could dol so. The court dénied the COA’s motion on August 27,
2013. In conjuncﬁon with a motion for summary judgment and motion to approve settierﬁént
heard December 19,'2012' the “one recovery” element of the Pulliam circuit ruling is again

argued by the COA as support for requested dismissal of all claims under Queen’s Grant,

supra, including Plaintiffs’ 'damage cases. The record evidences that the court failed to
differentiate between the parties’ res_pectivé damage claims and viewed them as one set of

damage. [S.R. p.000748, Lines 13 — 16].



2 October 27, 2013 order denying Plamtlffs motion for summary judgment
predlcated on standing vs. COA. ‘ - ' .

Plaintiffs argued their motion for summary judgment, alleging priority equitable standing
vs. the association because the COA owned no common elements; it was not first in priority
©of time to file statutory demands.o,r suit; aﬁd the COA ‘l‘aeked standing because Plaintiffs held
both legal estate title and were first in time to file. P:leintiffsf motion fot summary judgment
was likewise denied on October 27, 2013.‘ Until J anuéry 23, 2013 the coui‘t’s rulings
established that neither party held neither superio'r‘nor inferior standiné vis-a-vis the other as
to common element damage claims, thus culmmatmg in the standing 1mbrogllo descnbed by
the court “I m not happy about it, but that’s the way I see it.” [S.R. p.00737, lines. 8-9]. Oral
arguments next occur on December 19, 201'3 culminating in the Janu'ar’y 23, 2013 order. The
order reversed prior rulings dated August 27,2012 and October 27, '2012 ' respectively

3. January 23 2013 order approvmg COA settlement and d1sm1ss1ng all damage
claims by granting summary judgment. '

By_ -order dated January 23, 2013 the circuit_ court approved a $2.62 ,million mediated
contlz‘tional ‘settlement procured by the COA from the developer, general contractor, and
various 'third- and fourth-party subcontractor litigants; As é’ conditlon of settlem_ent, the court
granted the COA’s request to'extinguish (sic) and dismiss all parties’ claims to common'
elements 1mpl1cat1ng exterior bu1ld1ng envelopes save only those 1ssues carved out by
footnote (2) of the court’s order. [S.R. 2 p.374, fn# 2]. The carved out issues 1nvolved alleged
subsurface, gravel, slab,. and soil compaction defects beneath some Plaintiffs’ homes. The
court viewed the parties respecti_ve claims as Jomtly helcl” 5 and one set of damages.

[S.R.2, p. 374 at fo# 3); [S.R.3, p. 0770 at para (4)]. |

1. April§, 2013 ordér granting summary Judgment under the business
judgment rule. :



On April 5, 2013 'the circuit t:outt éubsequently grénted summary judgment.as to all
fifteen (15) of Plaintiffs’ causes of action against the .association', including breach of
fiduciary duty. The court’s judgment was predic'uted on the business judgment rule, S.C.
Code Ann. §33-8-300 as desctibed in Dockside Ass’n, Inc. v. Detyens, 291 S.C. 214, 217,
352 S.E.2d 714, 7-16 (Ct.App.1987) aff’d, 294 S.C.-86, 362 S.E.2d-874 (1987). Plaintiffs
opposed summary judgment by citing §33-8-300(c) under the facts and documentary
evidence, and argued amalgam.ation‘be‘tween developer Fa_nkhauser and the COA precluded
grant of summary judgment. Plaintiffs further argued‘-documented awareness of défects and
design issues by the COA and developer precluded summary’ judgment. [S.R.4, p.1047 at
1(1), 2-4]. From the‘ 1/23/201.3’ and 4/5/2013 orders appellants Pinckney, et al now appeal.

- STANDARD OF REVIEW

The instant éppeal involves stipulated facts'. [Resp. fin.brf at 13, ﬂ(2)].‘ Respondent agrees '
with appellantn" position on equitable revietzv. As confirmed by the trial court: “all partiés
agree that control of Stortecrest COA was transitioned to the community owners on July 1,
2010, and the Plaintiﬂs‘ and Stonecrest COA agree the c:)mmon elements were not in good
repair as of that date.” [S.R.2, p.418, ﬂ(7j, at 1].Wnile respondent agrees to the appligability

of J1.K. Construction, Inc. v. Western Carolina Regional Sewer Auth., 336 S.C. 162, 519

S.E.2d 561 (2001), it segks to evade stipulated factual points (2) and (3) of page (5), slupra, as

not relevant while acknowledging that the COA could not afford the cost of making
' necessdry (sic) repairs. [Resp. final brtef at p IIO,. line (1); see alsn SR.3, p. 776, 9(4)]. The
regime’s treésurer conﬁrms this state of affairs two years after ‘builder transition. [S.R. 2, .

1Y

p-000425, 9(4)].



In a case raising novel questions of law, the appellate court is free to decide the question

with no particﬁlar deference to the lower court. ’On, L.L.C. v. Town of Mt. Pleasant, 338

S.C. 406, 411, 526 S.E.2d 716, 719 (2000) (citing S.C. Const. Article V, §§5 and 9, S.C.
Code Ann. §14-3-32O and 330 _(.1976 & Supp. 2005).. When an appeal involves stipulated or
undisputed facts, and appellate court is free to review whether theAtriall court properly applied

the law to those facts.- WDW Properties-v. City of Sumter, 342 S.C. 6, 535 S.E.2d 631

(2000). In such cases, the appellate:court is not required to defer to the trial court’s legal

conclusions. J.K. Constr., Inc.v v. Western Ca_roﬁna Regional Sewer” Auth., 336 S.C. 162-, 519

S.E.2d 561 (2001), Duke Power Co. v. Laﬁrens Elec. Co-op., Inc.,, 344 S.C. 101, 543 S.E.2d

560 (Ct.App. 2001 ) Appellants rgééectfqlly agsertA‘that the case sub judibe raises novei issues
and stipﬁlatéd facts' . This court is free to determiﬁe, 'whéther t};e trial court proberly applied
the law to the facts. It has jurisdicﬁon to find stipulated facts in ac-cordance.with its own vievx;
of the preponderance of the evidence, and jufisdiction to review questions of law de novo. |
ARGUMENT
‘Appellémts réspectﬁilly assert the trial court’s’ Janhary 23, 2013 and April 5, 2013 mlings
are controlled by errors of law and should be re;\‘fers‘ec-l. Appellants allégé error in ‘Fh.e‘_Jannuary'

23, 2013 ruling by the court failing to view all evidence and inf_erencés of oWnership,

demands to cure, and priority of claims in a light most favorable to Plaintiffs. Appellants

respectfully assert the court in error ruled that the regime, pursuant to. Queen’s Grant, supra
was the real party in interest as to all common element damage claims; and further that the

language of Queen’s Grant effectiizely eliminated owners’ abilities to claim damages vis-a-

vis their developer. Appellants resp.e'(k:tfully assert trial court error on April 5, 2013 in failing

to recognize déi'elopér amalgamation while by mis-defining “accident” [S.R.2, p.417, fn#2]



and error in application of the business judgment rule under Detyens, supra. Lastly,
appellants allege error in 1nterpret1ng and applying master deed affirmative obligations
relevant to a regime fac1ng casualty that was through the date of July 1,2010' dominated by
its developer. [S.R.2, p.4l7, §13.1]. The justification for respondents anti -“transformation”
arguments and desire‘ to evade pre-transition Fankhauser conduct is patent. [Respondent final
brief 30, at 1-3]. The court, hovvever, previously ‘found‘as fact that»Fankhauserls -m'enagerie_ :
of corporate interest knew of water intrusion affecting homes in the community as early as °
year 2008. [S R.2, p.0419; fn#4]. This finding Wwent unchallenged through the date of the
April 10, 2013 orders. Respondent accurately points out that the directors are, under the laws
of every state,responsrble for the conduct of the corporation’s busmess. ..” [Resp. fin. brf 26
at 16-18]. The primary purpose of this nonprofit COA was set forth  in the master deed in
clear and unambiguous terms. [S.R.2, p.461, §(3), 5-7].
Appellants allege that errors occur in coui't misinterpretation of afﬁ.rmative obligation,
rights, and duties. of theiparties under this master deed. Abuse of discretion occurs in court
analysis of statutory lavv related to demand to cure notices, misapplying the business

. judgment rule analyzed under the covenants, and the authority of Queen’s Grant, supra.

Finally, appellants respectfully assert that the court’s definition of “dccz‘dent” as applied to
the facts and the COA obligations under Section 13.1 of the master deed erroneously resulted
‘in a finding of no .casualty ‘where competent evidence demonstrated huilder and regime
awareness of escalating and progresswe 1nJury and‘ property damage impacting numerous
homes [S R.2, p.419, fn#2] Over sixty (60%) percent of the development is impacted
accordmg to the board Pres1dent. [S.R.3, p.774 4(9) 11-13]. By farling to view these facts,

including inadequate reserves, in a light most favorable to Plaintiffs the stage was set for the



compounding of error of law manifested first in the January 23, 2013 order. Addressing the
SCACR 208(b)(3) additional grounds cited by Respondent, [P.32-49, Resp fin brf] a
foundatiorl_ of confrelling error of law had been laid where the trial court hed, sua sponte,‘
recognized amalgamation- [S.R.2, p.387,92] and the facts evidencing Fankhauser notice of
ongoing water intrusion since 2008.' [S.R.2, p.419,fn#2]. Further errors .occur in trial court
defining “casualty” or “accident” [S.R.2, p.417, fn#2] and legal conclusions thart the very
restrietiVe cevenarlts are nol contracts in the legal “sense (sic) thus giving no rise to
affirmative regime dutly. [S.R.2, p.425 at 4]

Appellants do not, as part of this appeal, seek to vacate thesettlement fund to the COA for
costs to repair procured from subcontractors. Appellanfs do not challenge the COA’sl ability
or business judgment inentering into a financial settlernerlt for commen areas at large, nor
the release of third and fourth-party lit‘igants4 whom Plaintiffs never filed suit against.
Appellants respectfully assert thet the circuit court abused its discretion in taking from the
trier of fact Plaintiffs’ ability to prove causation and their damage cases vis-a-vis the
develepers FPG and Stonecrest, LLC subsumed within the regime settlement. The dismissal
occurs where a developer controllecl boarcl had lorrg abrogated affirmative mester deed -

obligation in the face of casualty.?

Regime treasurer Moscowitz cenﬁrms that during water
intrusion years (noted by the court to be mid 2008 through 2010)--with at least 20 homes
reporrirzg water intrusion in' 2009 -- regime morriee are transferring to an unclisclosed “master
associa‘rion”. [S.R A4, p.lOOO at “9-25. J. The estimated “overpayment’.’ is over $55,000.
[S.R.3;p.776 q(4)]. The master association is described as un—disclbsed 'By plaintiffs and

board members alike. [S.R.4, p.1001 at 13-l4].

10



/

Appellants respectfully seek reversal of the portion of the January 23, 2013 trial court
order dismissing Plaintiffs’ exterior ;:laims as against the. developer FPG and Stonecrest,
LLC and restoring of Plaintiffs’ damage claims against these entities. Distinguished from

earlier court analysis under Pulliam v. MUI, appellanté assert that the parties’ claims for

relief were inapposite, separate, distinct, and implicate disputed entitlement as to unit
common element damage, particuigrly-thbse comprisiﬁg the building ‘envelope of Plaintiffs’
- homes. All deeds in the fecofd evidence that the .Plaintiffsv were graﬁted all (sic) of the units,
subject to master dged. .[S.R‘.2, p453; p.456; see also SR.2 p.462 at §1.6]. Common
eiements undér the master deed, Article I S’ect”iorvl 6 are déﬁned a “other than” (sic) the units.
[Id.]. Visual depictions are a&ached of exteriors and interiors illustrating units which owners
purchaséd all of, subject to the master deed [Id. pﬁ.494-509].

Long argued in this cas€ has been the concept of equitable standing, and the novel .
coﬁcept of which party may claim damage and/or injury to property in this multifamily
.development where both Pléjntiffs and the COA brought claims.” Respondent séeks to
characterize as not applicable; in this context, Plaintiffs’ sfatutory written demands to 'c{l;e
dwellihg defects. Uﬁde’r reéil;onder;t?s ‘érgument, owner efforts to protect their homes in this
multifamil}; contest <;an only carry meaning if carried out in derivati‘ve. form thrﬁ 'd_irectors
who in this case, ultimately, had ovérlappiﬁé and conflicting ’a‘geridas. [Reﬁpondent final brief

at 25, Item V]. Followed to logical conclusion, owners under Queen’s Grant authority would

now have no rights to file notice, claim damage, or resort to the courts because the regimeﬁ
board — irrespective of its make up — can decide as a matter of business policy the urgency
required to address casualty water intrusions affecting homes that it is duty-bound to preserve

under covenants. The proposition underscores Respondent’s desire to evade as non-relevant

n



buildefiéontrol throug‘? July 1, 2010 as ‘stip‘ulat»ed fact. [Resp. fin. brf at 1“3].. Sé long as the
regime acts within the statute of limitations it mziy; as a matter (;f unfettered b.usiness policy,
ignore the very pﬁrposes fo; >Which it was created énd for‘ whiqh owners-pay it'assesgments.
Neither restoration nor repairs to‘homes manifesting water peﬁetration need 5e decmed
. riecessar'y or appropriate élpon the alter 'of conﬂicting' businesé judgmeni:s.. and po’iicy,
ignoring affirmative obligation. [S.R.2, p.461° §13.1]. The untenable posiﬁo‘n is most

illustrated by “If Stonecrest COA were never to repair the common elements‘, no one outside

of the community would notice or ca;e.”' [Resp. fin. brf 49, 4-5]. This court should reverse as

legal error the ruling in the trial cou.rt’_s‘ prders under .Queen’s Grant, e.g., that the language
effecti\)ely eliminates owners’ abilities to claim indiyiduél aaﬁlaée to thei:r‘ home. As applied
and-extended By the court, ’the. holdiﬁg sends the wrong message as a matter of public policy.

| While reviewing concepfs related to equitéble priorify, standing, and “first in tjme”
principals, the circuit gouﬁ construed Plain‘ti‘ffs’ élaims as “we got; to the ‘cburthou&e Sirst”
(sic) and “This' argument prgsuppose; that One must litigaté to settle a claim.(sic)” [S.R..'2, p.
3V75 at 9(3), at 1-2]. The court _fail's‘;to .(r:c‘)nsider in a: light most félyorable to Plaint'iffs that
initial suits occur blnlly after the developer and the developer-controlled COA board ignore
written statutory demand to curé. The case“at bar involves ?rogressive i'njury affecting'
Plaintiffs’ homes.and related édmmc;}; eleménté undgr_a master deed.? Appellants allege that
. the court erronéous}y construes the résbective par:ties’ damage claims as “j:ointly—held” 5 and
fidentical, and thus seeking identical relief in dismissing Plgintiffs'; damage cases and
ignqring affirmative ﬁducia;y obligation of the COA under restrictive covenaﬁts. [S.'R.2, p.

374, ﬂ(3)&n#3].‘ln-depth‘ trial court analysis addressed the relief sought in all Plaintiffs’

causes of action vs. the association’s.

12



The trial juugod opined thiat r'eli(ef sought by the twelve oWners would'be personal (sic) to
the Plazm‘szs [SR.2, p.381 1](18) S. R 2, 380, Tn#7]. The court misinterpreted the differences
in rehef belng sought by the partles and mlsconstrued duty and afﬁrmatlve obligations While

“analyzing equitable standlng and the nght to pursue damage claims, the circuit court notes:
“A fair reading of Plaintiffs’ Complaznt establishes’ that in no instance . do Plainttﬁ’s seek
any general relzef which would inure to the benef t of SCVTC generally or be available to the
COA or other individual h_omeowners to remediate the alleged defects to the common
'areas.” [S.R.2, p.377 at ﬁ[4; p--378,at 1]. The court misconstrued that these obligations would
'fall to the’ regime, at all times,'irr‘espective of boatd control. The trial judge 1n error viewed -
these facts most favorably to the movant, the court’s order goes on to note: “The Plaintiffs do
not seek reoovery of funds to affect repairs 1o the common elements”y and “not recovery on
behalf of the owners olf'al'l the Stonecrest Villas condominiums”. The court novertheless
dismissed, as subsumed by COA claims for reoair costs, all Plaintiffs’ damage cases as part
of the extinguishment condition. [S.R'.2, p.381]. The controlling conception of law be_éins
months earlier in July, 2012. .‘ |

- Mustration included the’ follouvitlg inquiry by the trial judge to Plaiutiffs’ counsel-
occurring' at 7/3022012 argument:w“‘How can your twelve do anything to assist .... to have
anything done to their own units et alone contract to have something done by a contractor
for the entire development?” As noted by the court the “Master Deed of Stonecrest Villas of
Tega Cay Horlzontal Property Reglme was recorded on February 12, 2007 in Book 08852
at Page 149 of the York County Reglstry (hereinafter “Master Deed”). It is expressly cited
by the trial court’s order of January 23,‘ 2013. [S.R.2, p.378 q(1)]. The business judgment rule

is cited April 5, 2013 by reference as applicable to the January 23, 2013 order, compounding

13



error. [S.R.Z, p.414 ﬂ(3)j. At ﬁo ;;llace speciﬁc tQ the COA is the business judgment rule cited
in December 19, '2012 arguménts, nor tﬂe cou;t’s writtén order of 1/23/2013. The trial court
rulings igﬁore thét ’on June"?_, »2(‘)10, four (4) sﬁits were ﬁled with York County naming as
primary defendaﬁté Brock L. Fankhausér, (“BF”) Fankhauser Property Group (“FPG”) and |
‘Stonecrest Villas of Tega Cay Owners’; ‘Association, Inc‘.(“COA”).3 Procedurally, the COA
answered and filed its counterclaimé and cross claims on Augus{ 6, 2010, after Fankhauser
resignation. Tﬁis occurredvthirty, SIX (36)‘ days af‘fer transition. If occurs approXimatély 184
days after Plaiﬁtiff Pinckney’s (and ofher_s) statutory notice and demands to cure served upon
the developer and COA pursuant to‘S. C. Codé-A-nn. §40-59-820, et seq. As amended and -
consoliidated',7 the Plaintiffs’ September 16, éOlj.l suit named twelve (12) Plaintiff condo
owners, all of whom puréhaséél hé)mes. from' years 2007‘ to 2010 that experienced water
intrusion damage. |

The April 5, 2013 t‘riél court ordéf gfan‘;éd summary judgment to the COA. dismissing all
Plaintiffs’ causes of action- as agai'nst the rcgime. The éircuit" court cited the business
judgment rule és implicated in both the januéry 23,' 2013 'and Ai)ril 5, 2613 orders. It did not
expressly cite or link dismissal ‘of Plaintiffs’ damage cases, nofing that tfle first order on
éppeal déélt strictly With‘Stone'crest COA’s settlemient of pending Zitigation' (sic). [S.R.2, |
p.415, 4(2) at 3].- Appellahts r'éspectfully assert that th'e; trial court aBused its discretibn and
erred as a matter of .law in dis’missing Plaintiffs’ individual exterior damage cases. On
| January 23, 2013 the court misconstméd them as identical to the COA’s under Queen’s Grant
~and Pulliam. In: granfing summary judgment in tﬁe January 23, 2013 order, the court ‘doe:s SO
erroneously viewing all facts 'and. inferences related Vto Vdamagé-d homes viewed most

favorably to the moving party as “common element” damage. The court’s ruling ignores the
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inapposite prof)eft); damage and claims for relief sought ny Plaintiffs, and failéd to consider
legal estate owﬁqfship of units urlder a“jointly-held” anallysis.5 [S.R.2, p.399 ‘ﬂ(3),fn# 3].

Th‘e‘cour't cited it’s January 23, 2013 ruling .to-be pré,dicat‘ed on' the. inherent power to
manage litigation and épprc_)ve ée‘tﬂemen’ts‘,.ﬁand nof exfiress reliancle'upvo"n Rule 56 or Rule
41(a)(2). [S.R".v2, p.398 |1 at 1-2.] Appellants respectfully assert the Plaintiffs’ ‘and COA
common element démage claims were erroneously viewed as singularly one and the same, or
identicalt [.S'.R.‘S, p.-1318 lines 13-15]. " The record eVidenceé, however, that the COA-
procured settlement is‘for cost of repair of the cqmrﬁon elements. [S.R.é, p. 379 §(7)]. Using
the‘standar.d bf Rule 56, the court goes on grant the motion approving settlement, while
' simultaneoﬁsly dismissing all claims by &ll parties for damages to exteriof common eiement
damages. [S.R.2, 381]. The éo’urt’s order specifically extinguished claims rel'ated to exterior
buvz'lding ehvelopes, despite ,thé COA entity holding no ownership of homes’ common.
elements. All of the units -comprised. of common ele’mehts- are conveyed to owners,
irrespéctivé of thé comrno‘n aréas at large. |

Appellants respectfully assert that when the circuit court granted summary on J anﬁary 23,
2013 it failed to view the evidence and all rgasoﬁable inferences of unit owﬂérship and injury
to Plaintiffs’ Pjstates in a light most favorable to Plaintiffs. Viewing the evidence in a light
most favérable to thevnonmoving party? there existed competent. record evidence ténding to
establish material elements df causation and injury that, in fact, Plaintiffs’ buildving envelopes
cénstituted unique individual property dafﬁage. Appellants afgued’ unsuc;cessfﬁlly that such
da:mage would include slab flooring distress due to alleged laék of ‘grével and defective soil
compaction issues "‘carved?out” by the'”court’s January 23, 2013- order, first pleaded by

Plaintiffs. [S.R.2, p.372 at fn#2.] FPG’s own expert, Marshall Clarke, by affidavit illustrates
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probler'natic‘design issues foundiwithin architectural renderiﬁgs. [S.R.3; p.673;674 at .15(f) —
15(G)]. His deposi‘tion testi;nony, simply, is that “‘the water rﬁanagement system of these
buildings has not Béen soli)ed. ..[A]nd if their getting built by these plans, in dealing with the
water management, ‘Vthey re not going to work.” [S.R.3? p.793 liﬁe 6;10].

Prior ordérs of: ‘thve court establish that the‘i_ndividual Plaintiffs and the COA .litigated
issues of equitable p}iority and standiﬁg vis-a-vis the other‘with respect to damage claims
bfought by both in the case. Both péfties cited restrictilvé covenénts in suppbrt of their

P

arguments and the authority of Queen’s Gran‘;. By order dated August 27, 2012 the court

denied the COA’s motion for judgmént on the pleadings, Which had aileged superior priority
standing over Plaintiffs. By subséquen’g ordér datéd Octobgr 15, 2012 the court likewise
denied Plaintiffs’ .moti(;n for sﬁmmary judgment as against the associatiop based on equ,itable
arguments of qotice, first to ﬁle;' and unit 0\‘Vnership. The couft 'denied'bifurcatin‘g the
respecfiVe parties’ damage.éases.

Standing issues were ‘heard a third time at oral argument on December 19, 2013, éoupled
with a COA requést to--extinguish' claims via dismigsal. The Janu@ 23, 2013 order

effectively reversed prior rulings of the trial court and law of the case premised on the

restrictive covenants and Quegn’s Grant. The court’s ruling under the authority of Queens
Grant effectively eliminated owners’ ability to clairﬁ property damage where an association
ultimately does so, irresp‘ectivle of ownership, filing priority, or where the regime failed to act
despite years? of awareness of w%tér intrusions.

As pért of the J anuary 23, 2013 order the court dismissed all Plaintiffs’ damage cases as to
common elemeﬁts cofnprising their building envelopes finding that it was within the province

and power of the association to settle the claims; [S.R.2, p.380, 9(15)] However, the court
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attempted to extricate and preserv;:' Pllaintiflfs’ right to continued pursuit of the personql
claims asserted in their amended consolidated complaint. The ruling érroneously cites that
the Order of January 23, 2013 does not affeci (sic) the ind_ividuél claims Plaintiffs‘ have set
forth iﬁ their Compiaint for dz'réct ;z’amage to themselves or their z'n'divlz'dual units(sic). [S.R.2,
p-380 fn#7; p.382 at 4-5]. Tfle court failed to view in a light ilriost favorable to Plaintiffs that
said dafna.ges‘were de facté injufy to Plaintiffs’ estates and homes. Id. In dismissing P_léintiffs
causes of action later on April 5, 2013, the circuit court failed to view all evidence and
inferences of years of I;rogressive déterioration.té homes, including their building envelopes,
in a light mols,t‘ favorable to Plaintiffs.2 The error in comingling the parties ihapposit_e damage
claims as jointly-held puisuant to the earli;e,r 2008 Pulliam ~order, an(i by‘ viewing the

evidence and all inferences in a light most favorable to the movant under SCRCP 56 and the

authority of Queen’s Grant, supra.

I. The trial court abused its discretion in dismissing Plaintiffs damage claims
by erroneously ruling that Queens Grant Villas Horizontal Property Regimes
I-V, v. Daniel International Corp., 286 S.C. 555, 335 S.E.2d 265 (Sup. Ct.
1985) established the regime as the real party in interest as to unit exterior
damage claims. :

The trial C(‘)urt’sl January, 23, 2013 ruling appears, at first blush, fo establish that the
Plaintiffs’ damage' ‘claim's pertfnent to their Homes és .pres:erved inviolated. [S.R.2, p.405,
In#7; p. 407, 1](2)]. However, the court clarifies in a subsequent order dated February 27
2013 thét: “The ansv.ver is the Court’s order does eliminate (sic) the Plaintiffs’ ability to claim
- damages for repair of the commoﬁ-elements, regardless of whether the.comr.non-elements are

“pertinent” to their respeptive units. [S.R.2, p.00051, at §(2)]. “...[t/he Plaintiffs, in théir |

Amended Complaini, seek damages for themselves for damage to their units, based on a

variety of legal theories.” [S.R.1, p.00048 at 18]. The court goes on to state in its 2/27/2013
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order: “The whole poznt of the settlement was to eliminate the posszbzllly that the Plazntszs
or any other association members for that matter, could seek to hold the defendant(s) (sic) -
responsible for the costs to repair the common-elements.” I_d In so holding, appellants

respectfully assert that the trial court erred in extension of the holding of Queen’s Grant

Villas Horizontal Property Regimes l-V v. Daniel lnternational Corporation, 286 S.C. 555,
335 S.E.2d 365 (Supp. Ct.1986, determining as law that damage suits brought by individual
owners should be dismissed so long as the Association ultimately pursues a claim within the

statute of limit‘atious. [S.R.1, p.00074, fn#4]. The court ruling effectively deprives ownérs of

protections afforded by prevailing Queen’s Grant law. The court’s ruling in this case
established the regime was the real party in interest as to all exterior-damage claims in this
case, yet ignored the court’s earlier finding of Plaintiffs’ damaged homes. [Id. 00048, 918 at -

4; 1d. p. 00049 ﬂ(2)]'. The holding ignor‘es. equitable- principals that aid the vigilant, and

erroneously permits parties that slumber on their rights priority. In extending Queen’s Grant,
the court fails to View‘ years.of progressive damage and injury to homes in a light most
favorable to Plaintiffs 2 under both.orders of dismissal.

A_ippellants assert t-hat the trial court erred as a matter of lavi/ bp“dismiSSing plaintiffsf
claims for continued injury exacerbated by COA inaction where competent evidence showed
awareness of casualty, alleged defective design, and/or construction defects. Board elect
President Iadanza confirims that 40% of the community has not suffered water intrusion :
[S. R2 p- 000457] conﬁrrnlng, nonetheless that over 51xty percent (60%) of homes leak
[S.R.2,p.384 at§(9) 11] Appellants assert it was an abuse of discretion to comingle damage
cases and grant exclusivity to the COA under the law, including the right to settle claims

involving Plaintiffs’ individual damage cases against the developers FPG and Stonecrest,
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LLC. theworthy, i; court recognition that plaintiffs did not file suit zo repair the community
common e‘lemg:nts', nor the common areas at large; Plaintiffs filed suit over damaged real and
personal property --their homes. [ S.R.2, p.381, §18.] The settlement procured by the COA is
for cos?s of repair all exterior components. Appellants respectfully assert error Wilere the trial
court adopts as a matter of iawr the damage theory of the‘defe\ndant COA in baragraph (3) of
the Jahuary 23, 20'13 order. [S.R.Z,p.379 1](3\)]. The coﬁrt failed to,viéw competent evidence
of latent’ de51gn defects [S.R.3,p.672 p. 15(a) — 15(g), (16)] and causation per footnote #2 of
the January 23 2013 [S.R.2,p.372, fn#2] Order related to damage to Plaintiffs’ homes
Unworkmanhke flaws are manlfested most prominently, by years of water intrusion.?
P‘l_aintiffs" prayer for relief reqﬁeéted special damages related specifically to their homes.
[S.R.2, p.'554, §(4); S.R2, p.>600 @]

Prior to ruling upon Plaintiffs’ February 4, 2613 Rule 60 Motion to Alter 6r Amend, the
courf had faﬂed to differentiate between common areés at large and those common elements
compris‘ing bﬁiiding‘envelopés. Tﬁe -colurt, in analyzing “jointly held’; 3 claims, misconstmes
that Plaintiffs’ inapposite clai£nS -for damage were ‘the “Iffew holding the remaining
homeowners hostage ... [T]he few who cannolt affect any repair toA the common elements the
maintenance of which is chargéd to the COA.” [S.R.2, p.376, 93]. Appellants allege abuse of
- discretion Whe;rc the court found error by plajntiffs filing suit for personal relief versus relief
calculéting to benefit the development at large. [S.R.3, p.380fn#7;p.3£3?].The parties have
ldng stipulated that the master fieedrobligations fali solely, singularly, and echusively to the
»‘regime. I The inquiry undér thé facts of this case becomes what provisions within the four .

corners of a complex master deed were contfolling ? The COA propfietary duty of ultimate
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repair, or affirmative duty relatéd' to casualty per section 13.1 viewed under diréctiv,es of the
master deed. [S.R.2, p. 461.§3].

In grappling with equltable priority of damage clalms the court analyzed the damage cases
as one and the same: “How do you come down on those — the balaﬁcmg of those equities ?
Use the tenﬁ.equify. Obviously, you don’t do math, you don’t say twalve» as to seventy-two
or twelve as to eighty-four, you donl’ti do that. | But how does the court 1aok at the equity
between two pepple with s’canding and one set of damages (Sic) as to who can control when

its resolved ? I mean it ’s got to be somebody.” [S.R.4, p.1096, 13-15]. The court’s ruling

erodes multifamily dwelling owners’ protections under restrictive covenants, Queen’s Grant,
and Pulliam in factual cases where the regime fails, where owners are powerléss to effect
their own repair, and the regime is thei only entity that can make necessary repairs. [Resp.

fin brf, at IV; see also S.R.2,‘p. 376 ﬂ4)] :

IL The trlal court erred by ruling as a matter of law that Queens Grant Villas
" Horizontal Property Regimes I-V. v. Daniel International Corp., 286 S.C.
555, 335 S.E.2d 365 (Sup. Ct. 1985) eliminated owners’ ability to pursue
property damage to their homes where owners filed suit first in prlorlty after
proper statutory demand to cure. :

The court’s pfior rulings- dated .Septer;lber 27, 2012 and October 15,'2012 established,
through January 23, 2013, that neither party‘ had superior nor inferior standing vis-a-vis the

other With respect to “c‘omfnon element damagé' claims. Both the COA and Plaintiffs advanced

equitable arguments premiaed upon the master deed and Queen’s Grant, primarily. Plaintiffsh
argued they owned legal estate to thei_r units and .owrield at larga non-unit common elements
as undivided joint tenants. P]aihtiffs farther argued that.the COA éntirty.owned no common
elaments recognized as “true” by the court. Rather, the COA owned merely a contractual

duty to repair under the master deed and promptly restore in the event of casualty, which was -
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abrogated under developer amalgamation. Plaintiffs also a‘rguedvthe‘y were first in priority of
time to give sfattitory notices and first in priority of time to file suit on June 2, 201 0.7 |

The COA argued unsuccessfully that it held the exclusive rigﬂt to repair common elements

| under the master deed, and thefefore, Plaintiffs lacked st%mding. COA éounsél argued “what [
‘am proposing is if that the COA has settled the. case, v‘vhilch~ it hc;s subject to your ruling; then )
that ought; to. extinguish the- exterz'o? dam&ges ciaim as a matter of lqw;”. [S.R.4, p. 1086 at
12-18]. The court failed to view most favorably to Plaintiffs homes were de facto damaged

. property, that the COA did not file suﬁ until after .Plaintiffs ﬁlé énd_ serve lawsuits against the
builder and COA. At the relevant timé, the buiider is the controlling intereét of the board,
with spe‘cialized,' docﬁméhtafy knowledge aﬁd awareness.

Despite'afﬁrmati‘vely recognizing twé Slears 2 of notice and awarenesé of 'water intrusion
problems, the court failed to yiew césﬁalty, section 13.1 of t-}'le‘mas,ter deed’s affirmative
obligation, énd the regime’s use of ow'ner'. péid a‘lssessments'in a light most favor‘able to
Plaintiffs. All ﬁfteen (15) of Plaintiff’s claims against tHe ‘COA, in(‘;lusive of claims for
breach of ﬁduciary. duty, are subsequently dismjssed'on April 5, 2013. In so doing, the court

 failed to view COA undercapitalization and funding other entities in a light most favorable to’
Plaintiffs While' adopting erroneous definitions of “accident” as applied to the facts‘.' In

addressing m;)r;ies paia by owners and use of fuﬁds to overpay a “master association” [S.R.4, .
p. 1079 ét (4)], the c:ourt ignotes gepuine issue of fact while commenting: “[W]henever one
person takes somebody else s m(;ney in trust tolbé L-tsed for a certain purﬁose, does that not in
and of itsevlf create some sorrt of fiduciary duty that it be used property 7“1 dgn’t think that it
does.” In terms of ﬁdubiafy duty; ‘speciﬁc‘allyl, the trial court recognizes aan analyzes the very

question of fact later i_gﬁored in its rulings: “I'm not going to let you take my money then”.
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‘. (sic) [ SR.4 -‘ p.1208 1‘4-15]:_ It has ,neyer been disputed that the regime is funded by
‘ assessments paid by owners. The point missed is most succrnctly illustrated by the testimony ’
of the board treasurer Moscowrtz When asked how the regime is gomg to effect reparrs
w1thout proper fundmg, the: candld response is, srmply, “It Can’t’. [S. R 4 ,p1013 at 1].

The record evrdences that the trial court grappled with equltable prror1t1es described as'the
‘standmg zmproglzo for months prior to January 23 2013 failing to dlstlngulsh de facto
property damage from costs of repalr South Carolina Code Ann. § 33- 8 3001 is relied upon in
granting summary Judgment on Aprll 5, 2013 and 01ted by the’ court by reference as
apphcable to the January 23, 2013 order dlsmrssmgPlalntlffs damage cases. The court

) acknowledges that,[W]hile the business j”udgment rule is implicated in'both j'the, Order on
appeal and the mstant order at issue are fwo dzstmct busmess ]udgments [S R.2, p415 12)

at 3. ] The grant of relief under both orders premrsed on the business Judgment rule arises

out of months’ of equrtable standing litigation argued before the court relatéed to common

elements, the'master \deed,‘ Queen’s Grant and by reference the incorporated vcontext of
Pulliam. 'Having sua sportte recogntzed amalgamation theory on 3/8/2013 rnvolving the -
Fankhauser/Epcon defendants ‘the court thereafter erroneously fa11ed to view amalgamation
in a light most favorable to the Pla1nt1ffs in granting summary Judgment on Apr11 5, 2013.

[see dlscusszon Magnoha North Property Owners’ Ass’n v. Herrtage Communities, Inc., 397

S.C. 348 725 S.C. 2d 112 (S Ct. 2012) as c1ted by 3/8/12 tr1al court order re: Fankhauser .
: Defendants motions to dismiss VS. Plamtrffs; [S.R.2, p.387 ]. Later the court holds “the issue
of amalgamation, to the extent it is an issue regarding an individual and a non-profit -

homeowners’ association, is not an issue in the. Order on appeal.” The court had, however,
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-expressly recogntzed the strpulations of fact addressed in’i‘fodotno.te (1), infra '~ as well as '
| Fdotno’te #2 of the court’s'4/ 10/42‘0130_order.' -[S".R.2,-pv.4AI9~]' ’ | |

| On April 5, 2013-' the business judgment rule is expressly adopted under the court’s\ legal
'analysis. The COA through counsel argued‘ its .appl'icability via Dnckside Ass ;n Inc. v.
Detyens 294 S.C. 86, 362.S. E2d 874 (1987) It is cited by the court to grant the COA
summary Judgment after drsmlssrng Plaintiffs’ damage cases J anuary 23 2013 as within the
control‘andvprovice of the COA; who “has the power to settle the claims” under Queen’s
Grant. On Aprﬂ 5, 2013 the business judgment rule, despite documented evidence of self-
dealing and pad faith proffe_red-py Piaintiffs, is adopted to extricate ethellcourt from the vexing
standing dilemma. It ‘occurs eompounding January 23, 20 13 errors, :eonstming the parties’
claims as singular,"identical, er the‘ same. The court erroneously interprets and applies the
statutory busmess Judgment rule in a hght most favorable to the movmg party 1gn0r1ng
subsection (c) of the § 33- 8 300 (Supp 1999) cited by Plaintiffs. The tr1a1 court ignored
documented ev1dence of water intrusion awareness self dealing, oppression and bad faith by
Fankhauser as controlhng ofﬁcer [S R 4, ‘p 1031- 1044] The equity argument” not
- recognized by ‘the cdurt is‘that 'the regime’s. director — while aware ef both (a) insufﬁcient | |

| fun.ding and (b) common areas 1n disrepair--was seeking to transfer burden to all owners after
‘ naving denied demands to repair plaintiffs? rhomes under_the covenants.and statutory demand.
Appellants respectfully assert that the court neglected te view in a light most favorable to |
Plaintiffs‘d()cumented aWareness of desi»gnﬂaw,i progressive damage cl’aim,s2 inaction, and
l master deed, (casualt‘}; obligatiOn ina li‘gh‘t mest favorable to Plaintiffs in' granting summary
| Judgment on 'ApriI 5, '2013'.-‘ Exhibits admitted by l;laintiffs ‘included forensie' studies

evidencing”the:-severity and design causes of water intrusion‘addressed specifically to the
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developér-contfolled COA, thréé times,‘ prior to resignation. [S.R.4, p.1~031-1044‘Exhibits
F #1(a) — Exhibit #1(g)]. The dqbuments expressly include legal opinions addresging ﬁduéiary
duties expressly citing the . CWDR' ana Goddara cases. [Id. 4, »~p.1046-104;]. At oral
argument, Plain}:iffs expressly cited § 33-8-300 (c) of the business judgméht rule and
émaléamated conduct previously recognized by the cdlirt inAopposiltion to COA arg:iniqents
for summary judgmenf. Appéilants respectfully assert that the court f;;liled to construe the
documented evideﬁce aﬁd all reasonable inferences of developer. self dealing .and'
malgaﬁation in a light most favorable to Plaintiffs in granting summary judgment on April
5, 2013. Said documentary evidence 'i-ncluded two (2) prior forensic evéhiatibns, one
performed épeciﬁcally for Brock L. Fankhauser and FPG. [S.R.4, p. 1032]. The documents
also included a South Carolina attorney: opinion warning owner tranéiﬁon _members against
transition, expressly éiting existing problefns plaguing Stonecrest, lack of adéquaite ﬁmding,
" and detailing ﬁduciafy duties owed by the developer. [S.R.4, b104§. ] Each.document is
address.édh to the~ attention 6f the contrbllirig interest of the board, Faﬁkhauser; prior to
t'fansition. The transition board was, likéwise, aware of these fore’pSic r‘eiﬁo.#t.s. In M‘ay, 20iO
Fankhauser has .fo‘rer‘]si(‘: r-éports de‘;ailing usystc.émic‘b dqfeéts ongoing éince the ‘t_ime’:»of
conistruction. [S.R.;l, p.1060]. |

In .prior orders, the court sual sponte réc;ognized amalgamat’ion'in the caAs'é at bar as
between Fénkhauser, his _cdrporate entities, and 6ther combanies. The ‘co.urt’s repognitidn
exteﬁded to the fra;lchisor Epcon, not dwned by Brock F ankhauser. In gréntiﬁg summéry
judgment, however, the court expressly declined to recégnize amalgamated conduct desﬁite
éxpressly recognizing years of water ‘int‘rusvion awareness and scores of hoﬁes- éffecied. The

court fails to view inferences involving developer amalgamated control in a light most



favorable to Plaintiffs in granting summary judgment on April 5, 2013. The court’s earlier

e

March 8, 2013 order reflected: that under Magnoha North Property Owners Ass n, Inc. v.

‘Herltage Commumtles Inc 397 S.C. 348 725 S.C. 2d 112 (8. Ct. 2012) the court viewed

Magnolia and the cases cited thereln ‘seem to estabhsh the theory- of amalgamatlon is a
theory underpmned by the facts supportmg the theory Here Plamtszs have -alleged
suffi czent facts regardzng thezr theory of amalgamatzon to support the Court s relzance on the
"theory in ada’ressmg the motzons herein.” [S.R. 2 p- 387112] Appellants respectfully assert
that the court falled to V1ew all evrdence and 1nferences 1nvolvmg COA abrogat1on of master °
deed oblrgatlon whrle. under Fankhauser vcontrol in a light most favorable to Plalntlffs in
granting summary judgment under the April 5, 2013 order. This occurred after the circuit
cOurt, sua sponte, recogni'zed'and applied (amalgamation 1n the case related to Fankhauser’s
“menagerie” of corporate entitiesa'rld owareness of water‘intrusi\ons.zv Despite the myriad of
corporate‘entities ‘:involyed at the core is Brock L. Fankhauser controlling offtcer of the
. COA through July l 2010 The reglme s articles reﬂect Fankhauser as mcorporator The
entlty, oddly, is to have no members [S.R.2, p.514 at 4(b)] The court expressly cites in prior
orders that “T he record is clear that‘ Brock Fankhauser S menagerze of ent_ztzes kn_ew of water .
‘l.htrusion problems as eorly as _the lhcrzte‘:spring or summer of 2008.” [S.R.Q, p.419, fn#4]. _
Through the date of ;res.ignatlon, he was the controlling ofﬁcer'With awareness and superior

knowledge.i:Forensi_c claim dOCuments 'e:videnced the seve_rity of defects char'acterized as

“systemic’{ and “ongoiﬁg” since __construction,-arguably cause -for COA inaction in assisting

owners. vs the entire‘community. ‘Y}Throughl Va community- wide September“ 4,‘.'2008 email,

‘Brock L Fankhauserladdresses yvater intmsion_a‘nd design issues as follows:

“The fact of the matter is our homes are not deszgned to prevent rainwater
. 1ntru51on during extreme rainfalls (e g., s1deways rain at 2” per hour)
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‘[s.R;3 p. 1051 - nyhibit-l(f)')‘\lZ]
‘The court S rul1ngs failed to v1ew the ev1dence and all inferences of amalgamat1on
' casualty and COA failures to act in a l1ght most favorable to Plarntrffs The COA and its
transition members through Fankhauser had ‘written legal op1mons and forensrc reports :
dlrectly addressmg, 'exzstmg co.mmon element damage water 1ntrusrons 1mpend1ng lawsu1ts
1nadequate' reserves, and ﬁdu01ary dutles owed by a developer as early as January l4 2010

[S:R.4, pp. 1030- 1050] An attorney expressly citéd both CDWR 562 S.E: 2d 633 (2003)

. and Goddard v. Fa1rwavs Dev. Gen. Partnershrp, 310 S.C. 408, 426 SE2d 828 (Ct. App.

1993) for both developer and trans1t10n members Both the developer and COA are served {
Plnckney s statutory notice and demand to cure'ln February, 2010. Initial law'sults by four “(4)
Plaintiffs follow and are filed June 2, 2010. Desp1te claims already filed W1th carr1ers for
both, the developer and COA Jorntly proceeds nevertheless, to conduct test case
] deconstructive repairs)at the hOmes of soon-to-be board member Tadanza. [S.R.S p.lt)49,

Exh1b1t #l(e)] The reason is dlsclosed by F ankhauser , B
. ..NOW : remember the Teason we (emphasrs) are contemplatrng a
scope of repdir different than that - proposed by my insurance carrier is
that said scope of ° repair may be .impossible to achieve — both

. logzstzcally and f nanczally

~ The court’s A;pril’» 5, 2013‘ ruling presupposes in ;favor of »the Vmovant‘,l without any
‘ evidentiary support 'that legal action‘by ‘the COA while under ‘developer control, however‘ _
‘ unltkely, was an 1mposs1b111ty Amalgamated conduct is recognlzed by the Court, yet not
4v1ewed most favorably" to Pla1nt1ffs Instead erroneously vlewmg all facts and 1nferences ina

‘ llght most favorable to the ;movant, the court held “Stonecrest elected to pursue a recovery

against the community’s general. contractor and developer, Land,jt did so swiftly (sic)...just 36
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days after the transition to ownér control.. .”-,[S.R.Z, p.418]. The court fails to view 1n a light
most: favorable to owners over two (2) years of progressive water inltrusion problem's,
documented awareness of construction defects, subsurfaee defects,"- an inadequate funding
most favorable to the Plaintiffs. [ S.R.2, p.419 footnote #2 ]. The_pofiey is continued under |
the transitioned hoa'rd post July 1, 2010 due to the lack of reservies and costliness.
‘[S.R.3,p.A770, at 4]. Pre — transition officer conduct of Brock L. Fankhauser is ignored by the
court on April 5, 2013. |

The court’s interpretation and application of the business judgment rule on April 5, 2013

arises out of the prior months of dllemma regardmg equitable standing and priority of clalms

under Oueen S Grant The bus1ness Judgment rule under Detyens, supra is utilized Apr11 S,
2013 to extricate the court fro‘m the vexing standing imbroglio while erroneously
misconstruing the parties’ claim or etaims as “‘one set of damages” (sic) [S.R.4,p.1096'at 13-
14]. The business judgment rule.is expressly cited by the court’s April' 5, 2013 order, yet it is
not expressly cited in the January 23, 2013 order The court nevertheless analyzes, in depth
the business Judgment of the post-transztzoned board in cons1der1ng settlement and
“extinguishmentf’ of claims at the request of the COA on January423, 20 13.

The relief sought by the COA is an adjudication on the merits and dismissal of Plaintiffs’

damage "cases based on equitable superiority under Queen’s Grant and the pronrietary
-contraetual dutylof repair under master deed. The court’s subsequent April 5, 2013 order
rules that the court 1s precluded-- and the court abstains entirely ﬁ"ont-- review of business
-decisions of a_builder-dominated COA. The application of the.business judgment rule to the
facts differs substantially in the April 5, 2013 order from that of the 3anuary 23, 2013 order,

cited by reference on April 5, 2013. Appellants respectfully assert the circuit court erred by
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v.iewing'stipu‘lated facts, e\'/idé‘nce, and inferences (;f iﬁadequate réserves despité faithfully
paid assessments in a light most fa{/orable to the moving party in dismiésing all 'Plainﬁffs’
claims on April 5, 2013. - -

The Supreme Court hés made clear that the business judgmeﬁt'rule is not absolute. The
rule will not apply if the directors have engaged in self—dealiné, fraud, or other
unconscionable conduct. See Dockside Ass'n, Inc. v. Detyens, 294 S.C. 86, 362 S.E.2d 874
(1987)(business judgment rule precludes judicial review of acfions taken by cqrporate-
governing board abseﬁt showing of lack of good‘faith,»ffaud, self-deél_ing or uﬁconscionable
conduct)(citing Papaleki'ou v. Tower West Condominium, 401 A.2d 280 (N.J. Super. Ct. Ch.
Div. 1979). At minimum, Plaintiffs had adduced evidence of self dealing and unconscionable
conduct as illustrated by documents attached as Exhibits #1(a)-(g) of their memorandum
opposing summary .jud;gment; said cdﬁduct‘by the controlling inte;rest occurs subsequent to
claims and studies are co;hmenced thru FPG’s carrier and the carrier for the regime. [S.R .4,
p. 1044; 1060]. | |

Transcfipts in the cagé' reveal that cbuhsei for all' parties searched; to no avail, for
controllihg South Carqlina authority which would guide the circuit cdurt with regard to the
,equitable standing’ dilemﬁa tc; bridge the gap between Goddard, supra, Concerned ‘Dune's
West Residents, Inc.v. Gebrgia Pacific Corporation, 349 S.C. 251, 562 S.E.2d‘63‘3 (Sup. Ct.
2002) ‘and’ Queen’s Grant Villas Hofizontal 'Property :ﬁ'egimes I-1V, vs. Daniel In;ernational

Corp., 286 S.C. 555, 335 S.E.2d 365 (Sup. Ct. 1985). CDWR was cited by reference in the

trial court’s year“2008 order of Pulliam v. MUI Carolina Corporation case no. 2008-CP-46-

2326. In denying judgment on the pleadings recjuested by the COA, the court’s September

" 27,2012 order addressed the parties’ standing to claim damages as to common elements. The

28



. .'court does so for~~ a second time on October 27, 2012, denying Plaintitfs'summary judgrnent '
based on ownership standing and filing pri‘or‘ity.“ This was the unchallenged law of the case
until the standing argument is raised for the third time on Decenqber l9,_ 2012 in. oral
argurnent. ‘Here the regime sought' court-appﬁroval of settlement with various Defendants,
third and ‘fourth partiesand, ultimately, 'dlsm_lssal of all Plaintiffs’ idarnage cases against the
general contractor and-devleloper‘— Fl’G and ‘étonecrest, LLC . |
~ As erroneously argued by theCOA on De#cember 19, 20'12 1n support of settlement and
dismissal' “This-does not implicate or attack the standzng issue thaz‘ you 've already ruled
upon (sic)”. COA counsel accurately summarized the proceedmgs to.date: “I do want to
point out as a matter of procéduré that I raz’sea’ the standing issue 1 tflz'nk initially through a
motion'for jaa’gndent on tha pleadings. T heﬂ plaintiffs then raised the staading z'ssae on the
matz'on for 'su.mmary jua’gme;nt; l’oa of course vha'd ruled that hoth parties ‘have stana’z'ng to
assert essentzally the -same damages T hat obviously razses some contention”. [S R4, p. |
1085 ‘at lines l -7]. ln reply, the court acknowledged “I'm not happy abour it, but that’s the
- way I see it [ld., at 8-.9]. 'Appellants assert, ‘respectfully, that error enters the court s
analysis at this stage: While- the:"huslne'ssn judgment rule is not ‘e>§pressl‘y cited for the
' argurnents, the novel ﬁx-all‘for the standing quagmire-is argued by COA counsel as follows,
and erroneously adopted as law of the case by the court | | |
What I am proposrng is that if the COA has settled the case (s1c) Wthh 1t has sub]ect fo.
your rulzng, then that ought to extmguzsh the exterior. damage clazm (szc) as a matter of
” [S R 4 p- 1086 lines. 14 15] In reference to the Pulham order of 2008, COA Counsel
further argued in referencelto“sjubcontractors “And if all these defendants would prefer to do

 business (sic) w1th the COA presumably because the. COA 1s the one wrth the contractual -
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obligation (sic) to repair all these units, and presumably in your prior order you had said that
. L : ( M b

only one recovery (sic) can be had, and that recovery inures to the benefit of the COA, then it

just makes good common sense that the COA ought to be able to settle it.” “But of course, in -

the process we need a ruling from you that says the settlement extinguishes the exterior

damage claim (sic).” [S.R.1087 lines 1-9].The business jﬁdgment rule'isj impliedly

implicated, .albeit not expressly relied upon in reference to the- COA. Queen’s Grant,
however, is expressly cited in granting summary judgment.

In reference to Queens Grant, supra, the court’s order erroneous adopts as law the

régime’s enonedus argﬁmenf that “the laAn‘gua?ge-LeffectiA\.{ely: eiz'mz‘hates an owners ability to
pursu€ a claim on exterior damages for so long as the association is pufsuing that clajrh(sic).
TheAn(‘)velit}‘IV is openly recognized by COAvcou‘hsel in érgurﬁénts occurring months earliér on
July 30, 2013: ‘[A]dmittedly, that ’s1a novel argument .an’a.’ I don’t know if it’s a position that
yéu' necessdrily have té adopt.” “‘[U]ltimately as -‘ long as the moﬁey (sic) goes to the
Association, I'm okay with that. (sic)” [ S.R.5 p.1316; 11-12;16-17]. Under the trial court’s
holding of January 23, 2013 the COA is erronﬂe'ously‘ ced_ed the real party in interest
concurrently with dismissal of twﬁ plaintiffs (later restored under 4/1 0/20] 3 orde}) because
neither held legal title to property within Stonecrest. As argued by-plaihtiff céun‘sel: “The
COA owns no.thing.. 'They own the contractual right 10 repdz'r, and that’s what gives the
plaintiffé _sténding }Hler.e.” From J uiy, 2012 fgrough Janyary, 2013 the law of the case was that
neither party held sgperior, nor inferi.or., stan;iing.

In later oral argument and briefing, Plaintiffs were equally unable to articulate controlling

authority, other than reference to Queen’s Grant and_Goddard. Plaintiffs argued as guidance

the case of Powers-v. Fidelity & Deposit Co. of Maryland, et al, 180 S.C. 501, 186 S.E. 523
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(1936) and principals of Pomeroy"s Equity Jurisprudence, vol. 2, 8602 on 12/19/2013.
Plaintiffs adianced the 'long-stz.mdir.lg proposition of South Carolina equity law that as among
successive equitable estates of interests, where there exists no special claifn, advantage, or
‘superiority in any one over:the others; the ordér of time controis. Id. Plaintiffs filed initial
lawsuits- in this case June 2, 2010.7 At oral argﬁment,on July 30, 2012? Plaintiff ‘counsel
advised the cch)lirtv of statutory deﬁands fo cire by Plaintiff Pinckney and others and notice:
“_.they were on notice in February pf 2010 under. the Notice to Cure statute and the stafute,
anci a letter both; told them what to do. [S.R .4, p;1317 at 24-25]. And so when we talk about
thi; right, we’re suing the builder also for damages. They abrogat‘ed[ aggregated (sic)] that
right, they had ample opportunities. In fact they 've known, and 1 think we 've established that‘
here this morhing, since as far back as 2008...” [S.R.4, 1318 at 4.] The circuit court later
construed Plaintiffs’ damage» clairﬁs" as “we got to the courthouse Sirst” (sié) and “This
‘argument presuﬁposes th;it one must litigate-to settle a claim. Mo'niths'e'arlier the court had
compared the necessity of repair ovf the enﬁre development vs. individual claims for injury to‘
Plaintiffs’ pfoperty: “How can j}éur twelve do anything to assist l.{..let alone contract to have
something done by a contractor for thé ehtife development ?” (sic) [ SR 4.p. 1318 at 17-
21). The trial court failed to Viéw notice and that ihe' COA, not plaintiffs, “[h]ave an
obligation under the master deed to effect prompt repair and they’ve aggregated (sic) that
duty.” [S.R.4 p.1317]. T hé court failed ‘to vie,vs} }awar.en'ess ;Lnd notice in a light most favorable
to Plaintiffs. As ;elrgued byiPllainti‘ff,s_:[ “[Y]ou've got to look/.at notice; a nonprofit notice, ;he :
Sharefzolder noﬁce. “At that point th;? law triggérs a duty and even then they 'didn’t act.” [

S.R.5. p.1320 at 1-3]. As éited by defense counsel, what leads the court into the standing
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quagmire as early as July 30, 2.012. is ci';ed by COA Counsel: “[W]hat prompted this was a
" demand for policy limits from the plaintiffs fdr unspecified dainagels” [S.RA. 4, p1315 18-19].
The trial. court ultimately issues orders denying relief sought under both parties’ standing
arguments, which remains the law of the. case through Jandary 23, 201_3. However, it
reversed the status quo through its ruling dismissing Plaintiffs’ individua1 damage cases as an
extinguishment condition sought by the regime. Thé ruling effectively rendered an
adjudication on the merits affecting substantial .rights. A_Idpellants respectfully assert the tfial
,cdurt erred by failing to view evidence of legal estate, priority of notice, claims, and filing
priority in a iight most fa’vor'able to Plaintiffs..'Appellénts respectfu11§ assert the trial court
prred in failing to differentiate between the‘ type of damagés being sought by the reépectiye
.claims of the Pldintiffs .and the COA. In granti.ng‘ summgfy judgment, £he court failed to view
de facto injuryr and' dandage sustained b); Plaintiffs including, brut not limited to, the cdst to

repair damage caused by defective work vs. damages for costs to repair common elements

sought by the COA. In Crossman Communities of North Carolina, Inc. v. Harleysville

Mutual Insurance Co., 395 S.C. 40, 717, S.E.2d 589 (2011) the Supreme Court of South

Carolina has held “the difference between a claim for the costs of repairing or removing
defective work, which is not a claim for property damage, and a claim for the costs of
repairing damage caused by defective work, which is a claim for “property damage”. Id.

While discussed in the context of insurance coverage, this court’s May 8, 2013 decision in

Pulliam v. Travelers Indemnity Company, reinforces the concept and is analdgbus to the case
at bar as it defines damage and injury.
In arguing ownership of disputed entitlement to common elements ‘,dama’ge; affecting /

comprising the building envelopes. of Plaintiffs’ homes, spleciﬁcally, Plaintiffs argued “The
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COA has no.interest, zero, none as to ownershlp They have an obhgatlon under the master
deed to effect prompt repdlr and they’ve abrogated that duty Defense counsel confirmed:
“IThe CQA is the one with the contractual (sic) obhgat1on tq repair all these units....”
[S.R.4,'p.1321 at 24-25]; “We have the contractital responsibility to repatr this.” Both -
parties cited the master deed in support of their respective positions, Despite documented -
awareness of sysfemic errors ehd water penettation affecting numerous homes, the developer-
controlled COA ignofed ﬁinckney and others’ year 2010 statutofy -notices and detnands to
cure, occurring.after months of abrogating affirmative master deed obligation in.the face of

progressive casualty. |
I1I. The trial court' erred by falhng to recognllze casualty under erroneous
definition of “acczdent” related to master deed affirmatlve obligations of the
regime.
Under the masterA deed, the COA ehtity is vested with the duty ahd bower [S.R.2, p. 461]
. to administer and maintain the common elements. More specifically, the COA is respon51ble :
for prompt restorat10n in the.event of casualty. [1d. 461 §13. 1] Appellants respectfully allege
error where the trial court employed erroneous definition of “casualty” or “accident’ and
faile'd to view evidence of known ptogressive injhries .:affecting Plaintiffs’ homes in a light
most favorable to owners under the covenants. The ruling .is controlled by error of law, both:
in 'mis-deﬁning f‘accident” [SR.2, p.417n#2] and in failing’ to recognize afﬁtfrrtative
.obli.gations. of the COA »IWh'e'r,e casualty. Id. Instead, the probrietary duty. and. ultimately
necessity of com'muriity‘repetir is singularly focused upon by the trial court within the fodr
corners of the restrictive covenants, ignoring afﬁrmative obligations of section 13.1. The.

necessity of whom solely must repair the community contractually vs. neglect of affirmative
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obligation is weighed by the court-in a light most favorably to the movant in grantmg
summary Judgment under both the J anuary 23 2013 order and April 5, 2013 order.
| The language of Section 13 1 of the master deed is unambiguous It is denoted by the
~word “shall” per Section 13 1 of the Master Deed. [SR2 p482 at ﬂ(l3.1)]. It is not
perm1ssrve Any ambiguity would be- construed ‘as against the declarant should it exist.
A Appellants assert that the court failed to view evrdence and 1nferences 1nvolv1ng developer
. and‘COA 'abrogation of duty in the face of progressive casualties in a light most _favorable to
the _;twelve owners, if not the “entire development. In.erroneously viewing facts and inferences
of amalgamation in a light most favorable to the COA, by contrast, the court bifurcates
effective dates-of board"control ﬁnding that Stonecrest COA elected to pursue a recovery
against the parties it believed ‘were r'es!ponsible,' “la/nd did so swiftly... just 36 days after
_transition ‘toi -‘ownleri‘ éontrol ...” The circuit court failed to view“evidence and factual:
inferences of two years ozf amalgamated awaren’ess previously recogniied by the court_ suavl
sponz‘e of water 1ntrusrons ina hght most favorable to the Pla1nt1ff owners?. [ S.R.2, p.419 fn
#2]. In adopting busmess Judgments by the new board the court. further acknowledges
damages — that the. COA claims for damage were “ based on the condztzorz of the common
elemenis at the time of (rfznsition ... were asserted well within\th.e statute of Zimitdtions”. (1d.]
The court neyertheless fail‘ed to view in a light most favorable to Plaintiffs the COA inaction,
and Plaintiffs’ ﬁling priority,_ allt ignored in the face of documented 'a-w?rlf?nes‘s“ of systemic

" defect, casualty, and Amaster deed section 13.1. Under the trial court’s definition of accident

applied within the context of Queen’s Grant, vigilance can never be triggered- in cases of
- prolonged developer conflict and control. Owners are deprived of their only recourse, self

help through resort to the courts. More importantly, without any evidence, the court’s ruling’
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presupposes w1th1n the facts of the case at bar that legal actlon by the COA entlty was an

'1mp0551b1llty wh11e under Fankhauser control If at law the COA 1S Vested as the real

property in 1nterest under'Oueen s Grant then owners have no recourse to protect what is
, arguably the largest 1nvestment of the1r hfetlme the1r homes The court analyzed the legal
| 'concept of real party 1n 1nterest « Well v thznk the answer to that is under South Caroltna:‘_
real estate law the real partzes tnterest is the persorz who owns the property” ‘[S R 5p. at
4-9]. ‘[T]he only person that has ‘a rtght to zf dependmg on. who has rzghts you would go,‘ _
' back to. the standzng and all those thtngs But nobody but the tztle owner wzll have rzght to"
“:\_seek any ktnd of reltef on behalf of the COA or themselves personally as to ‘the property at
- vStonecrest By order entered Apr11 lO 2013 the court recognlzed as such in re- mstatmg the
- Pmckney and Musgrave defendants d1sm1ssed prevrously under FPG arguments that they
' held no legal t1tle to propert1es in the development [ S.R2, p. 445. 459] | |
| IV The court erred by fallmg to consider amalgamatlon and the ‘business
Judgments of a developer-controlled board most favorably to Plalntlffs 1n1
grantmg summary Judgment on Aprll 5 2013 :
In the Aprll 5 2013 order the tr1al “court” abstams from any scrutmy of pre- July l 2010
busmess Judgments of the COA board under Fankhauser dommated control However in-

| depth scrutmy of post-July 1 2010 busmess Judgments of the governmg board occurs w1th1n__l

’ ‘the precedmg January 23 2013 order and is thoroughly exammed by the, court The courtv

- cites Oueen s -Grant 1nclud1ng recogmzmg that Queen S Grant goes farther than'l-

‘establishing the property regrme s. r1ght to pursue clalms related to the common elements but -
» also holds the regtmefztself may be ltable to the homeowners for its fatlure to seek recovery«
-in znstances znvolvzng allegattons of alleged constructton defects in. common areas COA

counsel durmg argument caut1oned the court agamst engagmg in scrutmy of the govemlng o



board’s judgme_nt cited to support dismissal and settlement: “[// wozild caution the court into
: opening the door into art irzquiryi into whether it 's a good settlemen‘t or rzot The court,
nevertheless, thoroughly examined the bus1ness Judgment of the post- trans1tioned board in
relation to: the settlement and subsumed dismissal of Plaintiffs damage claims The court
erTor permits subsumed'dlsm1ssal of plaintiff 'damage cases under the J anuary 23, 2013 order
as- follows “Failure of the COA to accept a viable and well thouéht out settlement would
subject the COA to a suit by the non-plaintiff homeowners for such fallure ” [S.R.2, p. 375; .
11-12].- Ultimately, the court clarified on February 27, 2013 “The wifzole point (sic) of the
.settlement was to Aelim;inate. the' possibility that the Plaintiffs, or any other association
members for that matter, could seek to holo’ the defendantis) (sic)‘responsible for .the costs to
| repair-the eommon-elementsl” [SR2 p.384 at 6-7]. The court effectiyely adopted as law

. arguments advanced by the COA under ~Oueen"s Grant that “[t]the language effectively

'elirnirtates an owners ability to pursue a claim on exterior damages”, erroneously ceding the
COA entityl as the real‘party in-interest, including Plaintiff\s" individual home damagetclaims.
The court fails to view‘in a light most favorable to Plaintiffs' developer amalgA@ation,
Plaintiffs’ statutory demands to cure, and complaints filed and 'served June 2,'201'0} inalight
. most favorable to the twelve owners, subsumed by the ultimate necessity to fund long needed
repairs, erroneously viewed as one set of Ydamage, where the COA could not afford repairs _
despite assessmentsbeing paid by ownersl. o | |
_ The court eiipressly ruled‘ onJApril.S," 2.0113 that.it will not review the business judgment of |
a corporate board. [S.R.Z- p.421 "'at 6-7]. “[T]he court’s default position must be to fiey‘"er to
the deczszons of a corporate board unless the challenging partzes can produce evzdence of

bad faith.” ld The court s ruling dec1swely abstained from analys1s of the pre- July 1, 2010
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scrutiny of busmess Judgments Yet, 'in paragraph (14) of the January 23, 2013 order the
court engaged in polar opp051te scrutiny related to the post July 1, 2010 dlrectors judgments.
“[T]he court finds the Board’s reasoning and its conclusrons ... “10 be an exercise of sound
business judgment lmdei" the circumstances?” [S.R.2, p.420 at 14]. Appellants respectfully
allege error where the trial judge engaged 1n lnapposz'te.scrutiny of business judgnients of the
C(.)A“goyerning board during l'water intrusion yearséOOS to 2010, failing to Vl.CW conﬂicting
builder, amalgamation in a light most -favorable to the Pl_aintiffs as the nonmoving parties,
including doCumented evidence of ﬁnancial transfers during 2008 and 2009 during water ‘
intrusion years toa master ass0ciati'on.;

While omitting reference of subsumed dismissals the court erroneously describes the
January 23 decrsion as follows: “T, he order on‘appeal deals wzth Stonecrest COA’s settlement
of pendmg lztzgatzon” ln reference to the April S, 2013 Order the court acknowledges that it

“la]ddresses alleged conduct by the Stonecrest COA board from its creation untzl institution -
of the instant lawsut’t The court expressly recognized that, at issue were two (2) distinct
'business -judgments.‘ f)ne pertained to reyiew of the j‘udgments of a board cbmprised of
builder appornted owners. One abstained entirely from revrew of developer amalgamated
Judgments after awareness and statutory demands to cure. Appellants respectfully assert the
trial court rulings are controlled by compounding errors of law and abuse of discretion,’
‘culminating in the April ‘5,,2013«order' granting summary .judg‘ment to -the .regime and
dismissing all Plaintiffs causes of actio‘n including those for breach. of fiduciary duty.

As early as July'30, A2’Ol2.oral arguments, Plaintiff counsel advised the court of the
statutory notice by_Pinckney and others to the COA and builder: “We pilt them on ndtice

"+ under the statute which iswhattll,élaw reqlli;jes us to do: It was actually hand delivered to
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the builder in Matthews, North Carolina. T he COA at that time got notice too by registered
mail.” '[S.R.4 7/30/12 Trans.at 322-227; at 9 lines 7-‘1‘0]. Attached under EXhibit #1(a)

through 'Exhibit' 1(g) of Plaintiffs memorandu.m‘of 3/20/2013 were no less than three
| documented forensic reports add‘ressed to the de_,veloper,' Fanlrhauser, all of wnich were
delivered/received prior to statutory demands to eure served by Pinckney, and others. [S.R.3
pn;103 1]. The doeuments and reports are all dated prior to plaintiffs’ lawsuits being filed and
served. The trial court erroneously'v declines to view the ‘documents and amalgamation ina
lrght most favorable to Plarntiffs in granting summary judgment on April 45, 2013 The court
failed to view all evid"ence and inferences of arnalga_mated Vco’ntrol and conﬂictjmost
favorable to Plaintiffs, effectively ignoring developer controlled COA'inaction in the face of
scores of homes being impacted by water intrusion. Did the circuit ‘co‘urt err by fazlmg to
expressly recognize casualty 7 A May 15, 2012 affidavit ﬁled in the record of Ansel Edgar
Hardin, III, Yo_rk County .tax appraiser,. conﬁrmed that at least, sixty-five (65) of (89)
‘ condominium tax re-assessmen‘rs occur‘red. speciﬁeally over | owner water intrusion
eomplaints in year 2(511 “where' values _were.‘contested by owners. In depos‘ition,‘ board
President Paulette IadanZa confirmed that over -sixty‘ (60%) percent of the development’,s
hon1es have repdrted water ~7intrusion problems. The numbers factually represented over half
of condominiums in the deyelopment._ They demonstrate wide-spread continuous or repeated
expoeure to 'subs'tanti'ally ‘rhe sarne general harmful condirione and property damage resulﬁng
from faulty workmansh1p, excluswe of the faulty workmanshlp itself. Crossman supra

S.C.'Code Ann. §38 61-70 (May 17 2011)

Respectfully, the trial court consults neither the statutory definition, nor current case

authority, but cites dictionary definitions of “accident” in review of the facts within the April

~



5, 2(.)13‘ legal ruling and analyslsv. In so doing, sectlon 13.1 .rof‘ the master deed is not reviewed
most favorably‘ to the lpla’intiffs; Nor'can caaualty ever be triggered under the master deed to
protect ownera, leavling\ only"tlre proprietar& repair obligation of repair beCause there is no. .
“accident” and no “cOntract” in the legal sense giving rise to obligation. Hence; there can be
no aﬂzrmative-dutyto protect owners and their homes in the wake of unfettered developer
business policy.r The trial court determinatlons, respectfully, sends the' Wrong message,
parti’cularly in the context‘ of multrfamlly developments where ownera haye no recourse but
to.resort to the ,courts.l‘lt especially sends the wrong message where dev'elopers> exceed
- declarant control periodslof the cou‘enant's. ”

At oral argument on March 20, 2013 Plalntiffa produced proof of thes‘e‘forensic studies '
detailing COA and b‘uilder awarenesa_ of tlre severity of construction defects, and its likely
causes stemming from deslgn' ﬂaWs.- Attleast one"(l) attorney opinion advised the developer
~of ﬁduciary duties pertinent to tende'ring common areas in good repair'relatilve to' transition to
owner control. [S.R.4 | pp- 10,46-1047]. In opposition-. to COA oral arguments‘ :occurrlng: ‘
4 December 19, 2012 Plalntlffs produced competent evidence of deszgn error as testlﬁed to by
FPG’s own expert Marshal Clark AIA [ SR4 p.1060 ]. The court farled to view causal
Vfacts and rnferences of latent desrgn defect in Plaintiffs’ favor in drsmlssmg Plarntlffs |
: 1nd1v1dual damage clalms aslpart of COA granted costs of repalr settlement In essence, the
court adopted the damage theory and concluswns of the COA in the face of genulne materlal
facts viewed, erroneously, ln favor of the moving party. [See, S.R.2 p.379 93]. More
importantly,‘ theicourt"‘s:‘ruling erroneously Vceded' the COA as the real party in interest with
.. respect to all damage claims under the facts., inclusive of Plaintiffs’ damage cases. The court

does so despite recognizing unit ownership via deed. In re-instating two Plaintiffs who were
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earlier drsmrssed the court'expressly recognlzed their estate ownershrp [é-R 2,p"".445-4'56 ].
In expresslylrecognlzrng.the COA held no ownershrp of common areas the court held:
~ “Plaintiffs third argument is that the COA cannot settle their claims as the (;OA OWNS no
legal title in the S‘tonecrest \,/illas of Tega C:ay’s common areas. Whtle’ this r_ishtrue (sic)
"tS.R.2,'p.'400, at 95 line thblaintiffs cle‘arly recognize the COA has an.obligation to maintain
.the common areas, and in fact, Plaintiffs have sued the COA for f.aiTure'to.maintain the
" common areas.” Id. At 400. The court, v1ew1ng the obhgatron of repalr w1thout reference to
section 13. 1 of the Master Deed, failed to view casualty ina hght most favorable to Plaintiffs
as the nonmoving partles under SCT_(CP 56. “The issue of amalgamatzgon, to the extent it is an
issue regarding an in,dzt\fidual and“d non-proﬁt homaovt/n'er s associrztion, is not an issue in
the .Orrder on appeal.” [S.ROA 2,415 at bﬂk3].‘
The court grants dismissals January 23, 2013, faihng to view facts and evidence of
: ownershlp, notrces demands and clalm priorities in a light most favorable to Plarntlffs The
initial Plalntlffs filed suit June 2, 2010 and not September 19, 2011 7 The court grants the

- COA summary Judgment on April 5, 2013 fallmg to consider developer amalgamatlon and

documented awareness of severity of des1gn defects and casualty The notices are sent from, o

or received by, the developer-controlled board - Brock L. Fankhauser, individually..[S.R.4, p.
1030-1048,.‘Iéxhibits #1 (a) through #1(e).] The court fails to consider COA knoWledge by
and thru Fankhauser 111ustrated by communications from the builder attached anExhlblt l(a) |
through Exhibit #l(g) of Plaintiffs’ reply memorandum opposmg summary Judgment [SR4,

p. 1030-1048],: Deposltrons‘conﬁrm that the trans1t1on board 1s aware,’ havmg'vrewed the.

same forensic reports, [S.R.4, p.1‘076->1 077 ]. The officers fully grasp the purposes for which
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owners are paying as;es'smen‘cs. [S.R.4, p- 1069 5-21]. The,COA,eghibits frozen inaction in
the face vovf éfﬁmative dbligation under the covenants to deal with :water iﬁtﬁsions. |
Plaintiffs argued’bn March 20, 2013 that this knc;wlé;lge and awareness coupled with
amalgamatlon v1ewed in a hght most favorable to Plamtlffs preciuded grant of summary
Judgment and d1sm1ssa1 of all cla1ms While expressly ;1t1ng the authonty of Queen s Grant
in the pre?edlnglJanuary 23, 2013 ruhng, the court notes: Queen s Grant goes farther than
establishz'}lzg the property ;’egime 's right to pufsue claihs related. to the cor‘nmlon elements,
bﬁt also holds théffégime_itsel]" may be‘liabl:e to the homeowﬁgrs for its failure to seek

recovery in instances involving allegations of alleged construction defects in common areas”.

[S.R.2, 376 at 7-10]. The coﬁrt’s mliﬁg under Queen’s G;ant failed fo view progressive
propert'y} darﬁage'cla.ims BfoUght “ﬁrslt, 'ur‘ldcr statutory nqtice, by owners a&empting ;[o recover
damages to their homes. The rulihg 'igndres that suits ﬁlel June 2, 2010 only after the
developer and developer-controlled _régime ignored statutory demands to cﬁre;' The April 5,

2013 order.erroneously supplants business judgment in ‘placé of, or in addition to, erroneous ,

applicatidn bf :Queer.‘l"s- Grant, supra, to extricate the court from the standing imbroglio whiéh
has vexed the 'court.;.[S.Rv.2, p.374 at 4].

Viewing thej master deed séction 13.1 in a light most favorab‘le to the mévant, the courtf's
errbneous déﬁnitiGﬂ and .application, of “qccz‘dént” is likewise apialied‘ in a light' moét
favorable,v to the aésoc‘iation, not the nénmoVing plaintiffs. It occurs despite cémpetent,
documented evideﬁée existing to éhqu progressive injufy, desi.gn flaw, and failure to aét bly a
developgf-controlléd regirhe.- The céuﬁ’é analysis fails t'oﬂ ~c’&)nsider thé COA failed to protect
common elements.and Building envelopes under developelf business Judgment and conflict. -

Irrespective of the- master deed affirmative obligations, under the court’s Aan‘a'lysis a
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developer-;controlled regime is ﬁee to' determihe whether easualty is, or is not, implicated
within the confines the declarant’s oyvn master deed.

 The’ court eites. proyisions of the .rnaster deed,' inelusive 'of' Sect’ion‘: »13.1 [S.R.2
p.4179(4)]. yet the lcourt errs by failing to view in a hght Hmost fayorabte to the twelve (12)
owners continuous or repeatedde)rposure to substantially the same systemic defects and water
intrusion as"‘casualty”t Respondent argues that “construction defects do notr hdppen by
chance” [Resp fin. brf at 31, line 4] Arguably, neither'does' the repeated .failure to address
'known 1nd1v1duahzed damaged homes in’ lieu of a global community ﬁx all Under the
builder-appointed board Damaged homes 'languish in water intrusion while litigation runs its
course.to determine which parties are truly (sic) and ‘ultim.ately (sic) responsible for admitted
damages, 1rrespect1ve of payment of ovyner S payment of assessments [S.R. 3,p 771 9(6)].

Fankhauser awareness of water 1ntrus10n is noted by the court factually, as early as year
2008.2 The court falls to view COA awareness of water intrusion, through Fankhauser, in
relation to th_e affirmative obligations of the master deed seetion 13.1 addressing casualty.
., Under the court’s holding, no aﬁ;z‘r'mc:tive duty ean he triggered*because .no casualty .is
implicated as “;accident” is mis-deﬁned. Moreover, because the court rules .that the master
deed and bylayvs do not eonstitute co’ntracts in the legal sense (sic), [S.R.2, p.425 at 4] there

can be no corresponding obligation owed to owners’ homes. Under the court’s application of

Queen’s Grant the COA entity becomes the real party in interest as to all damage claims
- capable of evading, even, its own ‘afﬁ'rr_native obligations.: Vigilance, duty, and affirmative
obligation. are subsumed, if not voided entirely, by unfettered business judgments viewed

erroneously by the court in a light most favorable to the regime.
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V. ‘The c}ircaitj éourt erre'd: by'.dismihss‘in‘g( Plaintiffs’ damage:cases .implicating
individually-owned real and personal property damage by misconstruing
“common elements” under the master deed under a jointly-held analysis.

Appellants‘respectfully assert the ;:ircuit court erre_:d'by failiag' to view common element

'OWnership_pertinent to Piaintiffs’ bpil_ciing envelopes in a lighf most ‘favarable to the'non-
movants in granting summary judgment. The c’ouﬁ failed to éifferentiaté bétv&eén common
areas at large under the-master deed, and disp{ited common comprising Plaintiffs’ building
envelopes. Article I,..Sécti,on 1.6 ‘of’ the .Master qud deﬁnes;“Comm'on Elements” to mean .
and refer to “all portions o‘f the Car)ldon'linium iothe'r wthan‘ tﬂe Un1ts (s'ic),l'[‘emphasis]‘ as
depiéted on 'the» Plans and as more particularly described in Section 5.1 of the Master Deed.”
The master deed g'oesvv on to incorporate, as Exhibits, visual d)e‘pi‘ctions'. of uni\ts-- exteriors and
" interiors. [S.R.2 p,462]. The provisions of the master deed that the court take; judicial notice
af in paragraph 2) page (7) of ‘_[hé January 23, 2013 order expressly videntiﬁes common
elements thaf are aomponents of the building en\'/elopeé purbhased by Plaintiffs. Both the
master deed and the Plaintiffs’ deeds cite indi-vidual ownership of urvlits', comprised of
- common elements. The COA owns nd .clo'mmon élements,'only icontra"ctuall. obligation under.
the master deed. Even if the copi'ts. were to view the' COA as made up of‘ its collective |
members’ properties, ‘the physical common elements comprising an owners’ individual
damage caSe belongs to the oWner.‘The court recognizes sugh i‘n substitation of parties
premised on title anership, but fa‘il‘s‘to recagnize such in a light most favorable to Plaintiffs «
in granting- ;summary judgment dismissal an January 23, 2013._B}-/ conﬁast,nt fhe circuit court
dismisses claims establishing, as a fn’atter iaw, that the language of ggueén"s Grant effectively

eliminated owners’ ability to claim damage to their real property.
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Respondent has long sQuéht to persuade the couits to addpt the circuit cou‘rt’s' prior
rulings in the “Catch 22"D‘0c Daneeka” grdgr of the circuit court from case no. 2008-CP-46-

2158 Pulliam v. M.U.I, which Judge Hayes cites by referencé in the court’s Aughs‘t 27,2012

order; e.g., :‘[A /s observéd'by .fudgq Kz'mbali, ‘there m'ay only be one recovery for damages
pertaining to coimmon‘ele'mients."? [S.R.2, p.351, at 18]-: ’It is here that controlling'iegal_.error
manifests itself in the v-case at bar; By citing thé case “insofar as the coﬁtext p‘ermits”, the trial
court rulings were unciear as to whether the court was citing. amalgamation principai or who
could claim common element démage under’the facts. The Pulliam case was later decided on
appeal by this_ court on‘May 8,2013 on di'fferenf gro‘u.nds ih Op No. 5130 (S.C.Ct. App., filed
Mayr 8, 2013) (Sﬁearouée Adv. -Sh.-No 21 at 4). While analyéed in the cc')ntext‘ of D&O
'insurance coverage and constrilction defects, this court ruled that aliegations,alleging breach
of fiduciary duty aré nof[_ex;cluded'in construction defect élaims. Like this case and Crossman
II, the case at bar involvés physical damage cases which sugéests the property (horhes
' corﬁprised of common eléments) may not héve been not défecti\}e at the-outset, but initially
proper and beqamye injured thereafter. The inquiry ‘becomes whether casualty was tﬁlly
irﬁpli({;ated @def the facts and master deed in view 6f the sheef number of residences and
common areas impacted by alleged construction defects (of varying types) © manifesting
water intrusion and vinj'ury_.to- real and pe'rsonal property of the OWners.' [ SR.2 p.417, fin#? ].
Appellants respectfully -assert that the c_ircﬁit céurt grred by failing to recognize W:idcsprcad
| casualty where record evidence existé to show regirﬁe awareness that sixty bercen't (60%) of
the 'developfnent homes suffering water intrusion. The core inquiry becomes why, if the

Appellants do an object to nor seek to vacate the court-ordered settlement fund of January

ELIYS
’.

23, 2013- does the regime allege Plaintiffs’ glarhage claims to be the “same id‘enti'cal”rand
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thus allegecily barred bursu’a"nt to ngen’s Grant, suprd and Pulliam, supra. The answer can -
- be foﬁr;d by looking to thglarticlcs of incorporati'pn for the COA regirﬁe and the arﬁalgamatgd
control that existed lb.etWewe;l .Fankhauser‘annd the COA board thr‘ou.gh,vv at minimym, 'july I,
2010. [Sl;R.'2,p.514 af ‘4(b).]. The court. %ailed to view theéé documented facts 'in a light most
.~ favorable to Plainitiffs in 'gr.a'nting. su‘mmafy judgment. The court erred by failing to view
“these factofs in a light rrilost favorabie to Plaintiffs in application of the business judgrlrier}t
mle; The“court errs adqpting the:,vigw that Pvlai.'ntiffls’ claims for ~properfyldamage: were jointly:
held, the “same”,' or one set of damage. [S.R.4;p.1096 at 1,4--1‘5]. Abuse of discretion occurs
iﬁ viewing the owners’. claimé were ﬁot calculated to benefit the Stonécfest,commimity at
large, or._:were the‘ few “hioldz'ng'the ;najorfty éosfage ” [S.R4, p.1096 at 4-5]. S;ee‘ also
[S.R.2,p.376 Y4]. | | | o |
By coyntrast. to fesﬁondent chéracterization ‘6f damage caées, Plaintiffs a;serted- causeb‘s: of
action forﬂ property damage to their homes implicati_ng the buildiﬁg ‘envelope of their
residences, including Brea(;h ;)f ﬁ“dlic!i‘aryv duty claims és-agairist tﬁe‘regi'rhe. The common
elements comprising the Plaintiffs’ homes were/are de fact;) individual p‘rop:,erty‘ damage,
irrespective of repair coétév sought by tﬁé CQA sétflefnent_i“"The inju'ry‘-ocic.urs -due tc;‘v alleged
design aﬁd construction defects and COA abfogation of affirmative . o(bligatiéms where
" casualty. EVen-if i_lo_f \./ie'weld Vas a césualty; p,rogressive;:‘ deteriorétion oc‘cigl‘i'rs.for yea\rs‘dt.lring ‘
COA abfoggtion of affirmative 'ciﬁty both béfore and aft;r Fankhauser control. _ 2 The
obligati,oniof' repair islso'lelly:the'responéibili‘ty‘Aof the CQA, ir;espectii;cl Qf bbgr,d control,
'un;ier restrictive c;)veﬁanfé; Section 13'.1'o‘f the m'a_ster deed; ‘holweveri, Whefe “casuélty”, the
language is unambiguous‘.v it‘is denoted by .afﬁr.mative lahguégé shall that the‘ court fails to

viewina light most favorablé to the non-ﬁioving Plaintiffs:
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“In thedevent of damage to or destruotion of any Building as a result of fire or .other )
casualty, the Association shall arrange for the prompt restoration and replacement of
the damaged or destroyed building[.]” [S.R.2, p 481 913.1]

The court erroneously vrews the duty.of. reparr versus casualty in a light most fayorable to
the movant under the business. judgment rule analysis of" April 5 2013 following its
application of Queen’s Grant t on 1/23/2013 The court erroneously finds that Plamtiffs ﬁled

suit for COA failure to repair homes on demand ” [S R.2p423, lines 5- 6] by parties “who
| got to the courthouse.ﬁrst”. [S.R.2, 400 4The court erroneously adopts non—statutory legal
definitions of ¢ acczdem‘” [1d. at 4l7 fn#2] and fails to View the afﬁrmative 1anguage of the
master deed.section 13.1 iin-a light most favorable to Plaintiffs in dismissmg both Plaintiffs’
property damage claims and l;laintiffs’ causes of »'ac-tion( against ‘the regime for breach‘of
fiduciary duty

The COA entity, not .individual owners, is charged with the affirmative duties in the event

of casualty. Under the trial court’s.interpretation, where casualty exists there (is‘neither duty |
nor vigilance mandated upon either 'the developer or regime’s gov‘eming board. Irrespec_tive
of ongoing piogressive deterioration “so long .as” the COAA ul_tirriately pursues the same claim
filing priority and resort to the .courts isi'rendered moot. The | vcou.rt’s ruling effectively |
suppressesmultifar.nily unit owners’ abil_lityto resort,to the legal system under Queens’ Grant )
because they are not the real party in interest as to damage“claims;v even those comprising
“their homes. Under the narrow' interpretation adopted as law by the court below, restorative
action were accident or casualty is,neyer triggered under the guise and absolutes of business

judgment. In cases of prOlonged developer control and conflict, the court’s application of

Queen’s Grant strips implied protections afforded to multifamily,unit owners. The rulings

" convey the wrong message as a matter of public policy. The rulings effectively nullify
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affirmative obligationé in restrictive covenants, .ﬂié terms of which no ovs;ners were able to -
negdtiate. If, for no‘othe-r reasdn, the same are ;oidéble at Vyill, because they are not cvontract‘s‘
in the legal sense. [S.R2, p.425 at 11.]‘. Yet,:they bind ovx}ﬁcré to pay asséssments who are
powerless to r‘epair‘ their hon_le.s.bec'ausé‘the horﬁés ‘:are cd;nprised of common éleﬁents under -
“propriétary” obligatiori and contr_di of th¢ regime. | . : j ‘ o

In reviewing the‘m‘gster deed, the court ’(’)pAinesA tha‘F W“[F]i_re I‘is not an issue in this case.
N Neithef is any cher ‘casualt:}z”,' _Which is 'd'eﬁr‘.lled as’an ‘,‘c'zccic‘z’ent”.r‘ The coﬁrt éite"s Black’s

Law Dictiénaril and The fAmericari Heritage College Dictionary. [S.R:2,p.417, at fn#2].

Ap_pellant‘s re'spe:ctfully assert that thé tr-i'al court’s legal 'determinations regarding developer )
and CQA obligation undéf section l;%.liof the r_nagter 4deedl' are controlled by errors of law,
including faiixﬁe to view the master deed as a legal contract. ’W:ith' regard to Fiduciary Duty,
the qourt’s mling_effectiyely ign’Qres inqétion.aﬁer ‘notilce jand dgmands to ‘curé >by Plaintif'fs'
under SC Code Ann. §40-,59-‘8_:40.‘ The ruliﬁgs neglect to. view most favorably to Plaintiffs
that, but for the ‘Vﬁling'of Plaintiffs’ initial sﬁits, builder resignétionrwoul'cvl'.lvikely not have |
occ‘urred.‘ The initial suits ip this case are not, -ﬁA-led- unti1"90 days after statutorl'y. notice tq cure
is served. The notiéé is sént to 'both the _deVeloper and the COA gc;veming board under the
builder’sllco‘ntroll. 'Thé n'otic.e is ignored by _Both’, :argualv)l)-l due to cc;nﬂict or_‘ar‘nalgamated
control. Both féctorl's‘ are eifher igﬁOred éntirel‘}l by the coﬁﬁ, or viewed errdneously in a‘light
most fa,\/;c;rable to the movant. "Tllle ‘court Nfevlil'ed to -vike‘w cdmpetent materi'al‘ evidence,
documents, and factual in%erences o‘f4o\;e‘r 184 days of vnotice_ of impending s.ﬁit‘s, two years of
progressive watér intrusions, and lconﬂict‘ingv émaléamat_ed coﬂtr‘ol in a light most favorable
to i’lainﬁiffs in gran;[ing summary j'udgmc;n(tv on Abril 5, 2013. Error occu&é whefe the ;trial

court adopts an improper definition of accident in relation to the master deed’s mandate

s
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regardihgvcasiJal_ty. [SR.2, i).417, fn2]-. Ix;l,e'rror, thé cburt igﬁores combgtent evidénce and
inferences "that "a devdoper E:ontroIled COA have'ill()ng ébrlogated‘its duty, péwer, and
'afﬁrrr'lativje obligation under the‘colv;énants',vIsartic;ﬂaﬂf_sectic‘)n 131 Pr.ic:)'r“ feilc.tﬁal 'hndings of
the court éstéblish.th‘alt hémés }Eavebreen »expc.>sec'1 to the ‘.s;arne' general or harmful 'cqnditiohs »
of water intrqsion for approximately twé years.? In reality, it hés efféctiyely spanned four (4)
years pursuant -the calcula:tions' of béardl mefnber MoscbWitz involving . 2007-2011 .
assessments paid o.ut to anothgr regime. [S.R. .3‘,' p..77f_8]." Appe{lants respectﬁilly‘ assert error- -
- by-the court in :failiné to recognize amélgamation c‘ombinéd with COA post-transition
abro‘gétio'n of duties, power, and &ﬁrinétive obligatioh undefthe mastér deed section 13.1.'
Accident is mAis-deﬁvned and~.'efron:eoﬁsly' appliéd to the facts by’ the court. Casualty is
" errdfieouély viewed under Rulc 56 SCRCP. in a light most fefvorab'l'é to A“the‘:mqvarvlt' mder
controlling- efrqré“ of law ‘reltatehd“ to,misinterpretafioﬁ'of re's\trvi'c't'iv’e covenants, partiCﬁlarly '
section 13.1 of the master decd.
4 C{Q..NCLU‘SION- AND PRAYER.FOR RELIEF :
A;ﬁpellanté respcj,‘ct'f;ully _assérf Athét the_ circuiF 4001'1rt. er'red-as a mlatter of law in dismissing-
P]aintiffs’ comrﬁpn élement Aamage céses on Januar); 23, 2_613 by failing to view evidence of unit |
ownership, individ‘l;al‘ized property démag"e, Fankhauser amélgam'avti‘on, ‘.cé-sua]ty,. and abrogatiop of
maéper deeav‘afﬁrmativve obligation in a light most favorable tc; the Plaintiffs. Appe‘ll‘ants further allege ;
that thé,t_rial co.urf"s‘. April 10, 2013 holdi@gs d-arer controlled by error of law in interpre;cing— and
. applying :.sta'tutory'and case lav;/- related to jaé»cident'an‘d business judgment wit}}in the context of-
afﬁrmative>duties of the covén%nts.’ -The c‘our-t’s rulings of law related to eduitable s£aﬁding and .
Quégn’s Gfanf mis;:on“str.ue Plai;ltiffs’ claims for démage -ﬁle;i first in priority- as identical, the same, -
and thusly éai)abie of being s@b:Sﬁmed by the regime’s suit. The rlhlings ;erroneously establish the
C'()A~ as the real party in inter;ast where Plaintiffs’ damage cases for inj u'r'y to their homes was distinct, ..

B
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separate, and inapposite, from costs of repair being sought by the association, Appellants respectfully

seek reversal of the trial court’s rulings dated January 23, 2013 and April 5, 2013 and remand for

trial.

Respectfully submitted February 18, 2014.

HALE@‘IMIEC & FREEMAN, LLP
A / e -

J. Cam/e(on Halford (SC bar 17184)

238 Rockmont Drive, ,

Fort Mill, South Carolina 29708

803-547-6618

803-547-6638 fax

,Stipnlations of Record in This Case: (1) Brock L. Fankhausef resigned control and

transitioned the COA executive board on July 1, 2010; (2) The common elements
were not in good repair as of the date of the bullder s transition; (3) The COA entity
is responsible for adrnlnlstenng and maintaining the common elements of the
condominium under the communlty s master deed. :

The trial court previou‘sly found: “The record is clear that Brock L. Fankhauser’s
menagerie of entities knew of water intrusion problems as early as the late spring or
summer of 2008”. See, Order denying Third-Party Plaintiff - FPG and Stonecrest LLC
motion to amend Th1rd Party Complalnt atp. 6 1](3) at Line (2). [ S. R. 2p. 419 fn#2].

On June 2, 2010 four Plalntlffs [Plnckney, Smlth Barone and Sciacca] filed suit as
against Brock L. Fankhauser, FPG and Stonecrest “HOA”.  Through consent
amendments, designations, and consolidation the September “16, 2011 amended
consolidated complaint is Plaintiff’s current active pleading filed on behalf of twelve
(12) owners and naming the following six (6) parties as Defendants: * Epcon
Communities, Inc.; Epcon Communities Franchising, Inc; Brock L. Fankhauser;
Fankhauser Property Group, Inc.; Stonecrest Villas - of Tega . Cay, LLC
(declarant/developer) and Stonecrest V111as of Tega Cay Owners’ Association, Inc.
(“COA™). : :

_The circuit court characterizes the January 23, 2013 order as dealing with Stonecrest COA’s

settlement of pending litigation (sic). Appellants assert error in the circuit court dismissal of
Plaintiffs’ individual. claims for damage as against the general contractor (FPG) and
deve]oper (Stonecrest, LLC) as an extiriguishment precondition of settlement requested by the
regime; e.g., that the trial court’s dismissal prejudiced Plaintiffs’ right to prove causation and
damages and denied Plamtlffs a fair trial on the issue of damage to their homes.
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5 “The court is not sure this is the légdlly technical phfase to use to describe the instdnt
situation, but it is the best that it could do.” [S.R.2, p.399, fn #3].

.6 On April 9, 2013, following the April 5, 2013 court order, the COA files secondary
lawsuits in case no. 2013CP461194 involving alleged defects in subsurface soils and
grading conditions against the general contractor (FPG), developer (Stonecrest, LLC)
and the year 2006 soils engineering firm, pursuing defects “carved out” by footnote |
#2 of the January 23, 2013 order. Appellants allege error where the circuit court failed
to view these damage issues in a light most favorable to Plaintiffs, including impact
to their individual building envelopes and slabs..

7 By consent signatures, including counsel for reépondgnt; first occurring in September,
.2010, the Plaintiffs’ suits are amended and consolidated. [S.R.2, p. 340].
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