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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) - SEVENTH JUDICIAL CIRCUIT
COUNTY OF CHEROKEE ) ‘
. ) 2010-CP-11-0936
Kenyal Lamond Rogers, #332892, ) T
~ Applicant, ) R
) v . co o
v, ) ORDER OF DISMISSAL
) -
State of South Carolina, ) 2 i
) o
Respondent. ) reol
) N

This matter comes before the Court by way of an Application for Post-Conviction Relief
filed December 10, 2010, and amendment filed July 31, 2013. The Respondent made its Return
on or about November 1, 2011. An evidentiary hearing into the matter was convened on October
4, 2013, at the~Spa;tanburg County Courthouse. The Applicant was present at the hearing and
represented himself pro se’. Suzanne H. White, Esquire, of the South Carolina Attorney
General’s Oftice, represented the Respondent.

At the hearing, the Applicant and his mother, Angela Rogers, testified on Applicant’s
behalf. Thomas E. Shealy, Esquire, also testified. This Court also had before it a copy of the
records of the Cherokee County Clerk of Court regarding the subject convictions, Applicant's
records from the South Carolina Department of Corrections, the Return, the plea transcript and
Applicant’s exhibits. -

PROCEDURAL HISTORY
The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Cherokee County Clerk of Court. The Applicant was

! Applicant asked to relieve appointed counsel and with the knowledge that he ‘would not be appointed additional
counsel, insisted that he would retain counsel; however, the Applicant was unable to do so and proceeded pro se.
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indicted at the March 2008 term of the Cherokee County Grand Jury for murder (08-GS-11-
0226). He was represented by Thomas E. Shealy, Esquire. On January 27, 2009, the Applicant
pled guilty to the lesser-included voluntary manslaughter. He was sentenced by the Honorable
Roger L. Couch to confinement for a period of thirty years.

The Applicant filed a timely notice of appeal. The South Carolina Court of Appeals
dismissed the appeal by written Order. State v, Rogers, Op. No. 2010-UP-452 (filed October 21,
2010). The Remittitur was returned on November 9, 2010.

ALLEGATIONS

In his application and amendment, the Applicant alleges he is being held in custody

unlawfully for the following reasons:

1. Ineffective assistance of counsel, in that; v

a. Counsel failed to discuss or explain the nature
and crucial elements of the offense of murder or
voluntary manslaughter prior to or during my
trial,

b. Counsel failed to provide me with adequate or
sufficient legal advice to ensure the court that
my guilty plea was intelligently, knowingly, and
voluntarily entered; and

2. Trial court error, in that; B

a. The court failed to adhere to the mandates and

rules of Rule 11 §§ (c)(1) and (d).
3. Lack of jurisdiction, in that;

a. Applicant requested a preliminary hearing on
January 30, 2008, following his arrest and never
received one and, but was indicted on March 6,
2008. '

- FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the
féstimony and arguments presented at the PCR hearing. This Court has further had the

opportunity to observe each witness who testified at the hearing, and to closely pass upon their
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credibility. This Court has weighed the testimony accordingly. Set forth below are the relevant
findings of fact and conclusions of law as fequired by S.C. Code Ann. § 17-27-80 (2003).
Ineffective Assistance of Counsel
The Applicant alleges he received ineffective assistance of counsel. In a PCR action,
“[t]he burden of proof is on the applicant to prove his allegations by a preponderance of the -
evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e);
SCRCP). Where ineffective assistance of counsel is alleged as a ground for relief, the Applica[.lt
must prove that "counsel's conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied upon as having produced a just result." Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State,
286 S.C. 441, 334 S.E.2d 813 (1‘985).
| The proper measure of performance is whether the attorney provided representation
within the range-of competence required in criminal cases. Courts presume that counsel
rendered adequ.ate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Butler, Id. The Applicant must overcome this presumption to receive

relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance was deficient. Under -this
prong, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625, citing Strickland. Second, counsel's deficient
performance must have prejudiced the Applicant such that "there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different."
Cherry, 300 S.C. at 117-18, 386 S.E2d at 625. “A reasonable probability is a probability

sufficient to undermine confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186,
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480 S.E.2d 733, 735 (1997) (citing Strickland).

Applicant introduced Applicant’s Exhibit #2, copies of three sign-in sheets from the
Cherokee County Detention Center, indicating visits from Counsel to Applicant. Applicant
testified that he was arrested on January 28, 2008, and Counsel was appointed on March 5, 2008.
Applicant testified that the first time he met with Counsel was May 20, 2008. Applicant testified
that they had a quick meeting about the case and bond hearing. Counsel informed Applicant that
he had not regeived any discovery materials at that time. Applicant testified that his bond
hearing was held on May 30, 2008. Applicant then testified that Counsel’s second visit was on
September 8, 2008. Applicant alleged that he had been granted bond on September 5, 2008, and
Counsel, Judge J. Mark Hayes II, and the Assistant Solicitor were all aware that bond had been
granted, but Applicant was not released on bond. Applicant testified that on September 8, 2008,
Counsel informed Applicant that there were bond conditions that still needed to be worked out.
In support of ‘this claim, Applicant submitted Applicant’s Exhibit #3, which was a copy of an
unsigned proposed bond order. Applicant also introduced Exhibit #4, a signed bond Order from
September 5, 2008, and fax cover sheet from September 9, 2008, and Exhibit #5, a letter from
the Assistant Solicitor regarding a plea offer. Applicant testified that Counsel’s last visit was on
January 12, 2009, at which time Counsel informed Applicant that bond had been granted and
informed Applicant that the case was set for trial.

Applicant testified that he believes Counsel should have hired a private investigator.
Applicant testified that he provided Counsel with an alibi defense and Counsel never

investigated his alibi. Applicant testified that he was prepared to go to trial for murder.

Applicant testified that he received a copy of discovery materials on January 14, 2009, which

included Applicant’s Exhibit #6, the SLED DNA analysis report. Applicant testified that he.
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believed the report indicated that it was null and void. Applicant also testified that Counsel
never told him if the State had found the gun, never told Applicant which witneéses were going
to testify at trial, and never explained the elements of murder and voluntary manslaughter to
Applicant. Applicant testified that Counsel came to him and indicated that there was no way to
win at trial because the autopsy report could not be explained. Applicant testified that Counsel
advised him that a n'egqtiated plea for thirty years to voluntary manslaughter was Applicant’s
best option. Applicant also testified that he believed that the court should have informed
Applicant of the nature and critical elements of murder and voluntary manslaughter during the
plea pursuant to Rule 11(c)(1), Fed Crim.P.

Angela Rogers, Applicant’s mother, testified that she met with Counsel a couple of times
and spoke for a couple of hours total. Ms. Rogers testified that she and Counsel discussed
discovery materials mainly. Additionally, Ms. Rogers testified that Counsel told her that
Applicant did not need a copy of the discovery materials in jail because other inmates could
pbtentially use it against him and then told her what Applicant’s bond amount was.

Counsel testified that he has been practicing law in South Carolina since November 8,
1978. Counsel testified that he began at the public defender’s office in 1994 and the majority of
his experience since 1978 has been with criminal law. Counsel testified that hé met with the
Applicant many more than three times. Counsel testified that the sign-in sheets are kept in a
loose-leaf notebook with no custodian of the records, so he does not agree that those three sheets
are indications of the only meetings he had with Applicant. Counsel testified that the initial
interview with Applicant was May 20, 2008, at which time Counsel discussed the charge of
murder and Appliéé.nt’svpri.or éﬁarges of possess-isn-of crack .a.r-lﬁd;oés.éssion ot: a ﬁrearm
Counsel testified that he read the statute regarding murder to the Applicant and asked Applicant
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if there were any questions. Also, Counsel testified that he did the same for voluntary
manslaughter, a.s early as August 2008. In fact, Counsel testified that he reviewed the elements
of murder, voluntary manslaughter and involuntary manslaughter with the Applicant. Counsel
testified that he received discovery materials in Applicant’s case on May 22, 2008. Counsel
testified that the Applicant claimed that he blacked out at the time of the sho<\)ting and denied
having any arguments with thé victim. However, the victim’s father was in the house-at the time
of the shooting and was planning on testifying that he heard the arguing. Additionally, the
victim’s young daughter was present at the time of thg shooting and was a witness, along with
the video of the car showing the Applicant running from police. Counsel testified that he spoke
with the Applicant about the witness statements and video. Counsel testified that he talked with
the Applicant about presenting a defense of accident, but there was never an alibi defense.
Counsel testified that the Applicant’s ability to testify at trial was hurt because he was seen with
the gun as he had run away from the victim’s home.

Counsel testified that the Applicant was informed that bond had been granted, and agreed
that bond was not granted until after the hearing in September 2008. -Counsel testified that the
Applicant called Counsel from the jail regarding bond and a copy of the Order granting bond was
sent to Applicant on December 5, 2008. Counsel testified that the Applicant called Counsel from
the county jail using three-way calling often, but Counsel advised Applicant that because the
calls were recorded, it was not a good idea. Counsel testified that in most of their conversations,
the Applicant appeared to be more concerned about bond than the case. Counsel testified that
the Applicant authorized Counsel to negotiate with the Solicitor’s office regarding a possible

| -;;iéa offer. “ C"ouﬁsel. -t;:sti_t';ed-fhat he atterm;-)-t.edwto négotiate a plea-to_ .i_n-ch)i.u»ntary‘rﬁ;ﬁs-lﬂaughter,

but the Solicitor rejected that.
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This Court finds the testimony of Counsel to be more credible that the testimony of the
Applicant. The Applicant's allegation that Counsel did not éonduct an adequate pre-trial
investigation is without merit. Following testimohy and review of the transcript, it is clear that
Counsel had reviewed the facts and evidence, as well as the options that Applicant faced. The
"brevity of time spent in consultation, without more, does not establish that counsel was
ineffective." Easter v. Estelle, 609 F.2d 756, 759 (5th Cir. 1980). To establish counsel was
inadequately prepared, an Applicant must present evidence of what counsel could have
discovered or what other defenses could have been pursued had counse! been more fully
prepared. Jackson v. State, 329 S.C. 345, 495 S.E.2d 768 (1998); Skeen v. State, 325 S.C. 210,
481 S.E.2d 129 (1997) (applicant not entitled to relief where no evidence presented at PCR
hearing to show how additional preparation would have had any possible effect on the result at
trial). The Applicant failed to point to any specific matters Counsel failed to discover, or any
defenses that could have been pursued had Counsel been more fully prepared. Although he
alleged that Counsel failed to investigate Applicant’s alibi defense, the Applicant failed to
present any evidence or witness that would have supported that defense. Furthermore, the
Applicant failed to show any prejudice that may have resulted from Counsel’s alleged inadequate
preparation. Accordingly, this allegation is dismissed.

Additionally, as to the Applicant’s claim that Counsel was ineffective for failing to
review the elements of the charges with Applicant prior to his plea, this Court finds that the
Applicant has failed to meet his burden of proof. This Court finds Counsel’s testimony on this
issue to be credible. Further, the transcript reflects that the Applicant was asked if Counsel
reviewéd fﬁe eiements With him and the Applicant indicatéd inA the z;f-ﬁr-rn-zilgi‘x'/e-.ﬁln ﬂ_lﬂ_V_

Lockhart, 474 U.S. 52 (1985), the United States Supreme Court held that the two-part standard
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adopted in_Strickland v. Washington, supra, for evaluating claims of ineffective assistance of

counsel applies, as well, to guilty plea challengeS based on ineffective assistance of counsel. To
meet the Court's "prejudice” requirement, a criminal defendant must show that there is a
reasonable probability that, but for counsel's errors, he would not have pled guilty and would
have insiéted on going to trial. Hill at 59. Not only did the Applicant fail to establish that
Counsel did not properly review the charge that Applicant faced or pled guilty to or fully
investigate the case, but the Applicant has failed to establish that he would have proceeded to
trial, but for, these alleged deficiencies of Counsel. Therefore, this claim is denied and
dismissed.
Lack of Subject Matter Jurisdiction

Applicant testified that he was arrested on January 28, 2008, and was taken beforé a
magistrate judge on January 30, 2008, at which time he was informed of his right to a
preliminary hearing and the fact that he had ten days from the 30" to request a hearing.
Applicant testified that he did want to know if there was probable cause for his arrest, so he did
request a preliminary hearing. Applicant introduced his request for a preliminary hearing as
Applicant’s Exhibit #1. Applicant testified that he never received his preliminary hearing, so he
believes that the indictments were null and void. Applicant acknowledged that a preliminary
hearing is not constitutionally mandated, but recjuired only by state statute. Counsel testified that
he was appointed in early March and the Applicant was indicted by the Cherokee County Grand

Jury on March 6, 2008.

A defendant has no constitutional right to a preliminary hearing. State v. Keenan, 278
'S.C. 361, 365, 296 S.E.2d 676, 678 (1982). Thus, although the Applicant may have timely
requested a preliminary hearing, his right to have the hearing ended with the grand jury'é
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indictment. However, the Applicant has claimed that the trial court lacked subject matter
jurisdiction due to the fact that he was never provided with a preliminary hearing. Subject matter

jurisdiction is the power of a court to hear a particular class of cases. See State v. Gentry, 363

S.C. 93, 610 S.E.2d 494 (2005); Dove v. Gold Kist. Inc., 314 S.C. 235, 442 S.E.2d 598 (1994).

An Applicant may still challenge the subject matter jurisdiction of the trial court, and sucll a

claim is one that may be raised at any time. See Brown v, State, 343 S.C. 342, 540 S.E.2d 846

(2001), overruled in part by Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). However, “[c]ircuit
courts obviously have subject matter jurisdiction to try criminal matters.” Gentry, 363 S.C. 93,
610 S.E.2d 494, 499 (2005); See also S.C. Const. Art. V, § 7. Thus, the Applicént must present
evidence that his case is of some class over which the circuit court does not have the authority to
preside. The Applicant’s conviction involved a criminal charge in General Sessions Court.
Thus, the circuit court had subject matter jurisdiction. This claim is denied and dismissed.
Trial Court Error

The Applicant also alleged that the trial court erred during his guilty plea when Applicant
was not informed of the critical elements of the offenses of murder and voluntary manslaughter
at the plea. To find a guilty plea is voluntarily and knowingly entered into, the record must
establish the Applicant had a full understanding of the consequences of his plea and the charges
against him. Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709 (1969); Dover v . State, 304 S.C.
433, 405 S.E.2d 391 (1991). In determining guilty plea issues, it is proper to consider the guilty
plea transcript as well as evidence presented at the PCR hearing. Harris v. Leeke, 282 S.C. 131,
318 S.E.2d 360 (1984). This Court finds that there was no error. The court completed a

7thorough plea colloquy, mcludmg makmg sure the Appllcant was clear as to the charge he was
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pleading to, the constitutional rights he was giving up at the plea, and the consequences of
pleading at that time. Therefore, this Court finds that this allegation is denied and dismissed.
Summary

This Court finds in regards to the allegations of ineffective assistance of counsel, the
Applicant’s testimony is not credible. This Court further finds Counsel adequately conferred
with the Applicant, conducted a proper investigation, was thoroughly competent in his
representation, and that Counsel’s conduct does not fall below the objective standérd of
reasonableness.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that Counsel failed to render reasonably effective assistance under prevailing
professional norms. The Applicant failed to present specific and compelling evidence that
Counsel committed either errors or omissions in his representation of the Applicant.

This Court also finds the Applicant has failed to prove the second prong of Strickland ~
that he was prejudiced by Counsel’s performance. This Court concludes the Applicant has not

met his burden of proving Counsel failed.to render reasonably effective assistance. See Frasier

supra. Therefore, this allegation is denied.
CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require. this court to grant his
application. Therefore, this application for post conviction relief must be denied and dismissed
with prejudice.

This Court cautibns Applicant that he must rfile and serve a"n:)ticc.owf_e.lpvp'e;l ;;ithin thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the
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appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453
(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, PCR counsel must sen}e and file a Notice of Appeal on the Applicant’s behalf. Youf

attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.
IT IS THEREFORE ORDERED:
1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and
2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this ! ! day of 94&6""’“[ , 2014.
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