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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

>

APPEAL FROM FLORENCE COUNTY
- -2013-CP-21-874

Honorable Michael G. Nettles

1

Jimmy D. Meyys Jc.,

. ¥

Aygellanca
-Vs- :

State of South Carolinaﬁ~
| Résgondent.

.

EXPLANATION BRIEF

The State has created a coadblock for the Ayglicant by theit non
cesponse and now tcying to block tne Aéplicant fcom gcesénﬂ%ég
his newl; discovered clalm. The Prison Law Libracry was upd;céqud
March, 4 2013 to include the cases mentioned in the 2013 éééfon:
AR : : . C hhas
The Courts 12 (o) (8) motion was ilimpcoper in cnac- it does
involve the "same parties” |

o

Howeverz 1t does not involve the "same
issue". Thecefore the Ocdec of Dismissal pursuant to SCRCP Rule
12 (o) (8) was impropec. Futher, the State noc the Court yave the
Applicant an oRQo:tunit/ to cesHond,‘co the proposed dismissal

g;ioc to making it's ruling. Futher, the fraud Jeérpetcated by the

1

state that the 2009 PCR wbeliny pending is an atteampt to not allow

the Applicant to have an adjudlication on the newly discoveced

claim's discovered as a results of tne [ascitucional Law Lioracy

pelny updatea on MdCCh,‘ 4 2013. As sucn, In Re Reagnond o078
i .

S.E.2d. 4909 was qaot decided wuntil June, 1l 2008, also, the
i

i 1




decisions mentionea in the 2013 were not discovecable until such

updates were made Lo aliow the Applicant to be able to discover

the "factual gceulcate of his claims c¢ompare Easterwood V.
Champion 213 ¥F.3d. 132i. Co s

The Applicant was rcepcesented by Kenard Redmond at tcial on
Augyust 9-12 2001, Subsequently in December of 2007, The Appllcaat
i

had his ficstc PLR ne dfl“g;=WhiCh he claimed that Counsel Kedinona

was Ineffective for not 1qugt1,ac1n5 and cugu51n5 that tne Statl=

met their burden oOf gaoof as it c lates ‘to the elements of 35.C.

3

Code Aun. § 16-3-810. At the PCR, Counsel Redmonda saiu Lnat ne
knew of no case law o decacmine‘the Applicability of this State
Scatute (§16-3-810). In all, the Court crule that Counsel was
acting within gfofessiohai nocma"f Guiced by Counsel in criminal
Watter. However, 4L was discovered in 20i3 as a cesults of the
March, 4 2015 'uydate in the oclison’ Law Library that Counsel
|
somwetime afcter the PCR f'dgl“g (Junez I 2009) «cthat Counsel
Redmond conceuwd Lhalb he Vas ine f’“ tive aud tnat he ald uot
gcbviue Repceseintation [ResHOndent sciguidted that, oy ls
mlsconduct, ne violated the fo}loying'yrovisions GE the cules of
HfOicbblOnéi concuct, Ruie 407, SCACR Rule 1.1, #futher che
: ' ;
Conduct that counsel Redmond admitced to fell between the time he

régresented the Applicant (199842005). Fucher, Redmond failed to

Eégsgﬁd to Disciplinacy Counsel as reyuireu o/ Rules. As a point

St w'dLlC/, The Applicant colUlid not have had this case and been

y?ivaCO these cases wuntil ‘June, I 2009. The Applicant was tried
te

arfid’ convicted on August, 11 200i in #Flocence County aad the
Applicant <could ot have knowin or had the benefll OL inlroduclily

the [n Re Redmond 678 BJE.2d. 409, untii well aft": his PCR. [t

’

. ) . 4o . “ g v, o 5 , . R .
is the Applicant's pdsitioa that had this been considered in

light of the lack of case law to deétecmine tne Applicability of §
16—34810, and the Statutory lanyuage tounsel was Constitutionally
ineft ecLch for not 80 raisiny this objection. In  ligyht of the
other Ineffectlven‘ab. chat Counsel Redmona Admitted to being

inefrfective, thne fCR Coucrt would have viewed Counsels failuces it

i

a ditfferent lignt.
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Had Counsel Conducted an Investigation both factual and legal he
would have reasonable discovered the 1991 Att Gen Oplnlon.
Futher, The Allegatlons before trial did not chanye at trial as
the alieged victims testimony was that I though coeccion caused
two minors to commit a sexual act.upon each other, while this
testimony was that one pulled a T-Shirt over the others head
thereby not allowing anyone to see this act. Including
supposinyly the Applicant. South Carolina Code Anﬂ. § 16-3-810
Specifically states: ' '

'§16-3-810 ENGAGING CHILD FOR SEXUAL PERFORMANCE, PENALTY:

HE.

(a) It 1is unlawful for any pecson to employ, authorize or induce a child
/ounger than eighteen yeacs of age to engage in a sexual performance. It
is unlawful for a parent or Legal Guardian or Custodian of a child 1oun,er
than eiyhteen years of aye to consent to the participation by a child in a
sexual gecfocmance.

P O RN

(b) Any person violating the provisions of subsection (a) of this section is
gullty of Crciminal Sexual Conduct of the second degree and uyon conviction
shall be punished as provided in § 16-3-653.

Where the Attorney General of South Carolina said in has 1991

& ew

.Atcorney General's opinion that (1991 WL 474776)_Jéqgther

Circumstance of the Criminal Offense of Criminal Sexual C?Q?%St
in the Second Deyree is set forth in S.C. Code Aann. § 16-3-810
involving Engayingy a Child (under the aye of 18) rfor Sexual
Performance. Similarly, it is Criminal. Sexual <Conduct in the
third deyree to producé. direct or promote sexual performance by
a child pursuant to s;ction ) l6—3—8202 But see Section §
16-15-395, 405 (First and second degree Sexual Exploitation of a
minor ). Téera is a reasonable probability that 1is a probability
that héd Counsel Investiyated he would have reasonably known of
this Published 1991 Attorney General's Opinion and would have
required the same Attocrney General's Office to 1) Re-Submit the



Indictment to the yrand jucry or Objected to the sufficientcy of
the Indictment to the Grand Jucy with the reference to (§16-3-653
Criminal Sexual Conduct Second Degree)i The Grand Jury would have
reasonable not returned a True Bill on this Chargye. 2) Reasonable
Counsel would have Objected and raised in his Directed Verdict,
The States Failure to Alleye What would constitute § 16-3-653 a;
reyulred by Law. Had such Objections been made the Appeals Court
would have had an Opportunity to review and detecmine the

Applicability and/oc Constitutionality of § 16-3-3810.

~ -—-Where—duriny déliberacionst the Jhr/ sent a note to the Court
reyarding what constituted that (§ 16-3-810) Offense, coupied
with the fact of absolutely no case law concerning thi; untested
Criminal Statute. This Error was compounded because even 1if the
Court ruled agéinst the Appellant he would have had an

opportunity to raise this Novel Issue on Direct Appeal.

There 1s a reasonable probability that had Counsel raisedjthe
proper Objections and/oc Direct Vecdict at the Conclusion of the
States case in chief and at the conclusion of trial. The Court
would have ruled that the State failed to put focth ah; evidence
that would constitute the Legyislative Intent of § 16-3-810 , oc,

L 1

" had the Trial Coucrt ruled ayainst the Defense Motion. The Issue

would have been preserved for Dicrect Review. Where the ?g&th
Carolina Attorney General Opinion (1991 WL 474776 states that
[Another example of Criminal géxual Conduct Second Degree is §
1 16-3-810]. In 1991, The Attorney General Richard E. McLawhocn
yave his fA.G.'s) 6ginion in which he gays another circumstance
of CSC 2nd is set forth in S.C. Code AaAnn. § 16-3-810. Considering
it was this same S.C. Attorney General's Office that prosecuted
the Appellant. There is wmoce than a reasonable pcobability that

the outcome would have been different.
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