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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' . : ) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG } -
) 2006-CP-42-3049
v _ |
Chnstopher Hampton, # 314697, )
),
Applicant, )
)
V. ) ORDER OF DISMISSAL
) .
State of South Carolina, )
)
Respondent. )
)

_ I. PROCEDURAL HISTORY
This maner comes before the Count by way of an Applicatioﬁ for Post-Conviction Relief
filed September 15, 2006. An evidenuary heanng into the matte'r was convened on September 17,
2007, at the SpartanEurg County Courthouse. The Applicant was present at thé Bearing,and was
represented By W. Jeffrey McGurk, Esquire. The Respondent was represented by S. Prentiss Counts
of the South Carolina Atomey Generals Office. This Court had before it the applmau@ the

f

respondent’s rerurn, the guilty plea transcript, the records of the Spartanburg County Cl% @uﬁ o

< ".‘.’.L—:: .
CD
“At the hearing, the Applicant moved for a continuance to review discovery, sgtﬁgﬂy a: -

__</\

. report produced by Detective Stedman. The Count denied this motion but allowed the Apptt:ant .

and the Applicant’s records from the South Carolina Department of Corrections,

o

time to review this documem.
At the hearing, the State consented to allow the Applicant to pursue a direct appeal pursuant
1o Whité v, Smté, 263 5.C. 110, 208 S.E.2d 35 (1974). |
The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Spartanburg County Clerk of Court. The Applicant was
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indicted at the August 2005 term of the Sparanburg County Grand Jury for Murder (05-GS-42- »
3629) and Criminal Sexual Conduct with a Minor, Second Degree (05-GS-42-3630). The Applicant
was represented by Michael Bartosh, Eséu'me. On April 3, 2006, the Applicant pled guilty to
Murder: CSC with Minor, 2™ was nd prossed.  Applicant was sentenced by the Honorable John C.
Few to confinement for Life. -

A Motion to File Notce of Appeal Out of Time was filed on the Appliéant’s behalf on May
10, 2006 stating that tnal counsel had passed away two (2) days after trial and had not filed Notice of
Appeal. The Count of Appeals denied this mouon by Order of Dismissal dated May 17, 2006. The
© remuttitur was issued June 1, 2006.

11. SUMMARY OF TESTIMONY AND EVIDENCE PRESENTED AT THE PCR
EVIDENTIARY HEARING

Applicant’s Testimony
At the PCR evidentiary hearing the Applicant tesufied that counsel was inetfecuve for failing

to move to suppress his statement. He stated that his statement was involuntanly giveaa The—
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Applicant described the circumstances around giving his confession in great detall. %
o
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The Apphcant was picked up by Detective Stedman and Detective Lamb from m‘e Echefleldf-’« o :
Federal Penitentiary. Shonly after departure, the Detectives pulled over to the side of %e ré‘{d ar;;k(-: Y
served the Crimunal Sexual Conduct warrant on him. They did not serve the Murder wg’rmnat s
time. At that time, he refused to sign the pre-interrogation waiver and asked for an attorney. They
continued to their destination and the Detectives informed him that a press conference had been set
for that afternoon. The Applicant stated that the Detectives told him there would be “beatings” and
that he was in “their” custody now. They stopped at the Cliriton Detention Facility to allow the
Applicant to. use the restroom. Once arriving in Spartanburg, the Detectives took the Applicant to
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the narcotics building.. ‘There he ate a cheeseburger. He was not left alone and asked for an
atomey. The Detectives continued talking to the Applicant ancj showed various evidence from the
crime scene. The Applicant finally involuntarily gave in to the pressure and said, “let’s go.” The
Applicant proceeded to take the Detectives to where he had buried the body. Later that night he
signed a statement indicating he was guilty of the murder. He stated that he did r;ét menuion that
the victim had a box-cutter in his statement because the Detectives told him to make up a story.
They stated that Solicitor Gowdy had t0ld them that the Applicant had the paintbrush and could to
paint it however he liked. | |
| The Applicant testified that counsel was ineffective for failing to move for a change in
venue. He stated that the entire case happened in Spartanburg County and that he was préjudiced

by having to proceed forward in that county.
The Applicant testified that counsel was ineffective for failing o éxpl’a’m 10 him that if he

proceeded 1o trial, he had the opportunity to be found guilty of a lesser included offen:sKe 5 srazf?.d

that counse] did not define malice for him and he was unaware that he had any othem‘hox@at mﬁ _

J

-

besides guilty or murder or not guilty of murder.

HOL1IN D

The Applicant testified that counsel was meffecuve for fiiling to present funhn rrmgatt‘;_;g?

!

circumstances to the sentencing }udge He should have informed the'Judge that he had a tm'ee ( ) -

year old daughter, that he had been working, and that he had a non-violent criminal history.

The Applicant testified that counsel was ineffective for failing to show him discovery from
the State. He was never shown the videotape of his confession, his written statement, Detecuive
Stedman’s repon,. or his mental health evaluauon.

The Applicant testified that counsel was ineffective for failing to adequately n;eet with the
Applicant prior 1o his guilty plea. He stated that counsel only met with him twice for a litle over an
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The Detectives did discuss certain facts of the case among themselves on-the dnve and they
probably mentioned the press conference to the Applicant.

Thé Detectives stopped in Clinton and arranged with the County Jail 1o allow the Applicant
10 use their restroom.  When they arrived in Spartanburg, ﬂuey took the Applicant to the Narcotics
building because they assumed the pfess would already be at the station. They put him in an
interrogation room and re-read his Miranda nghts. They gave the Applicant a cheeseburger and
cigarertes. The Detectives showed the Applicant pictures of evidence and discussed the d;fferént
lies he had told law enforcement previously. They told the Applicant that the victim’s blood had
been found in his apartment. The Applicant got up and stated, “let’s go.” He 100k them to the
body. Later he gave a full, video-taped confession to law enforcement after. signing a pre-
interrogation form. |

The Detective .Lestified that thévApplicant was never threatened or coerced. -He never asked
for an attomney. He was never denied food or watér or access 1o a restroom. The Applicant was
' read his Miranda rights multipie times. The Appli&ant volunﬁarily showed the Deteaivg w!§~e r.h_e:'

> rr)
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body was buried. The Applicant voluntanly gave a statement to law enforcement. S

x
o
-
. |
I1I. APPLICABLE LAW R
- -
x Ll
Ingffecre Assistance of Corrsel o U =2

<
o
In a post-conviction relief action, the Applicant bears the burden of proving the allégations™

SN3HJLIN J¥Y

in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application
alleges ineffective assistance of counsel as a ground for relef, the Applicant must prove that
"counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result.” Strickland v. Washingron, 466 US. 668,

104 S.Cr. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.
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The proper measure of performance 15 whether the atomey provided representation wathin

the range of competence required in criminal cases. The courts presume that counsel rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional

ludgment Strickland, 466 US. 668. The Applicant must overcome this presumpuon in order to
receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989)
The reviewing court applies a two-pronged test in evaluatng allegations of ineffective

assistance of plea counsel. First, the Applicant must prove that counsel’s performance was deficient.

~ Under this prong, the court measures an antomey's performance by-its "reasonableness under

professional norms.” Cherry, 300 S.Cat 117,386 S.E.éd at 625, Mg Stnckland. Second, counsel's
deficient performance must have prejudiced the Applicant such that "there is a. reasonable
probability that, but for counsel's unprofessional errors, the result of the ;;rpccéding would have
been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625, With respect to guilty plea counsel,

the Applicant must show that there 1s a reasonable probability that, but for counsel's ;lleged errors,

VITHE

he would not have pled guilty and would have insisted on going to tral. ‘Hill v. Lockhaxy, 4@) 8. 2
> 5 50
52, 106 S.Cr. 366, 88 L.Ed. 2d 203 (1985). S < 5
= & o
Statererts Diring a Galty Plea e _2

v >0 .': \ N
m L

Because a gu.dry plea is a solemn, judicial admission of the truth of the chaxgez‘.aga‘Est an (“

_‘

individual, a criminal inmate’s right to contest the validity of such a plea is usually, but not mvanably,

foreclosed. Blackledge v. Allison, 431 US. 63,97 S.Gr. 1621, 52 L.Ed.2d 136 (1977). Therefore,

statements made during a guilty plea should be considered conclusive unless a criminal inmate

~presents valid reasons why he should be allowed to depart from the truth of his statements.

Crawford v. US., 519 .2d 317 (4th Gir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th Gir. 1976).
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Trial Judge Cdllogsty Gows Cavosel Staterrenss
Even where counsel fails to advise, or even misadvises, a defendant regarding a criical
aspect of his charges the error is cured where the tnal court during a guilty plea properly advises the
defendant about the :ﬁaner-in question. Moorehead v. State, 329 S.C. 329, 496 S.E.2d 415 (1998).
See also Knox v. State, 340 5.C. 81, 86, 530°S.E.2d 887, 889 (2000), cvernded an atber gravenchs by State v, |
Gentry, 2005 WL 524813 (5.C).
| Vene

It is the defendant’s burden to demonstrate actual juror prejudice as  result of pretnal

publicity. Sheppard v. State, 357 S.C. 646, 594 S.E.2d 462 (2004).

Tirre S pore with A pplicart
The "brevity of time spent in consultation, without more, does not establish that counsel was

ineffective.” Easter v. Estelle, 609 F.2d 756, 759 (5th Cir. 1980). When claims of ineffective

assistance of counsel are based on lack of preparation time, an Applicant challenging his conviction

_ ' . ~ ;
must show specific prejudice resulting from counsel's alleged lack of time to prepare. UnitedBates: 52

| > & ¥
v. Cronic, 466 US. 648 (1984); U.S. v. LaRouche, 896 F.2d 815 (4th Cir. 1990). = %’ o
: , Eal'S, R w b
[V. FINDINGS OF FACT AND CONCLUSIONSOF LAW & .."7":
- = S

The Court has reviewed the testimony presented at the evidenuary heanng, %ser‘ﬁtd the

0
A
)

accordingly.  Further, this Court reviewed the Clerk of Court records regarding the subject
clonvic'tion,‘thc Applicant's records from the South Carolina Department of Corrections, the
application fof post:conviction relief, the transcripts and documents from the prior proceedings, and .
legal arguments of counsel. Pursuant to $.C. Code Ann. § 17-27-80 (1985), this Court makes the
following findings -of fact based uéon all of the probative evidence presented.
. W 9
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Direa A ppeal Issue

At the hearing, the Applicant alleged that he was denied effective assistance of counsel when
trial co@sel failed o inform him of his nght to appeal his guity plea. The State consented to allow
the Applicant w file his bc!ated appeal pursuant to White v. State, 263 S.C 110, 208 S.E.2d 35
(1974). | |

This Court agrees that the allegation that the Applicant was denied a direct appeal is
menitorious. Trial counsel must ensure that a criminal defendant is made fully aware of his appeal
rights. White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974). In the absence of an'inteligent waiver by
- ‘the defendant, counsel mustAeAiLher initiate an appeal or comply with the procedure rcquirec.i' by

Anders v. Galifornia.' White, Id. Where the post-c_onviction relief judge determines that the

applicant did not freely and voluntanly waive their appellaie nghts, the applicant may petiton the
South Carolina Supreme Court for review of direct appeal issues pursuant to White v. Srate. See
Rule 227(g)(1), SCACR; Davis v. State, 288 S.C. 290, 342 S.E.2d 60 (1986).

The Court affirmatively finds that the Applicant did not knéuing]y and voluntanly waive his
right to a direct appeal. The Count concludes that the Applicant is entitled 1o a belated nﬁewa hl.'s

— -

!“«

conviction(s). The Applicant’s lack of a direct appeal can be remedied b) a petmon%r bﬁate& ‘:E :
= ‘.‘3. .:*'
review pursuant 10 White v, State. _ FE:;.' ) 'ﬁ[_
Vi z £ 2
s S I

: 386 U.S. 738,87 S.C&. 1396 (1967)

: "Even where the post-conviction relief 1udge makes this finding, he may not grant relief on
-this basis. Instead, the applicant must petition this Court for a White v. State review.”
[Emphasis added). Davis, 288 S.C at 291, n. 1,342 SE. 2d at 60.
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Ovher A lleganors o Ingffecie A ssistane of Caond -

This Cburt. finds the Applicant’s testimony to be not credible on all issues. This Count finds
Detecuve Stedman’s testimony to be credible.

This Court finds that no credible evidence was presented to prove that the Applicant’s
statement was involuntanly given. This Count finds that the Applicant’s statement was freely and
voluntarily given. Nevertheless, this Court finds that the Court informed the Applicant that by
pleading guilty, he would be givipg up his nght to challenge the voluntariness of the statement (Tt.
Pg. 17, lines 20 - Pg. 28, line 10). He informed the plea judge that he had discussed this with |
counsel and wished to waive that nght. This Court notes that the Applicaﬁt told the plea judge that
_ he had no complaints regarding law enforcement (Tt. p. 8, lines 5-9). The Applicant failed to
present a valid reason why he should be allowed to depart from the truth of his statements dunng
his guilty plea. This Court finds the Applicant freely and voluntarily waived his right to challenge his

statement and denies and dismusses this allegaton.

1

This Court finds that the Applicant has failed to prove he was prejudiced by c0u§el s-?adum »

——N

to file a motion to change venue. The Applicant bears the burdcn of proving that pre- @] p{bhcmv» -

would affect the jurors imparuality. Here, the Apphcam waived his right 10 a )ury tnal %us -mwngc_) L
his nght to quesnon the meamahry of the potential jury pool (Tt. p. 7, lines 4 - 14). "lﬁ A@hc &
failed to present a valid reason why he should be allowed to depart from the truth of his statemcnts“
during his guilry plea Tﬁe Applicant provided no evidence whatsoever that he was prejudiced n any
way because this motion was not made. This Court denies and dismisses this allegation.

'I'hxs Coun finds that c0unsel was not ineffective for failing 1o explain to the Apphcant that
he could ask for a lesser included offense at trial. This Cour finds that the Applicant is not credible.

Furthermore, this Court finds that the plea judge informed the Apphcant that he was waiving his

i




recitation of the facts (Tt. p. 15, line 11). The Applicant failed to present a valid rea;on why he
should be allowed to depart from the truth of his statements during his guilty plea. The mere -
existence of letters wnitten 1o counsel with an alternate version of events does not carry the burden
to bmve that counsel was ineffective for failing to pursue self-defense. This COun finds that the
Applicant knowingly and. intelligently waived .his nght .to pursue self-defense and denies and
asmisses this alle_rg#r.ion.

This Court finds that counsel was not ineffective for failing to object as the Solicitor read a
lerter writen by a family member of the vicum. The record clearly hdicatgs that the letter was not
wrinten by the Solicitor and did not convey his wishes. The plea judge would have ea_-sily understood
this. The Coun finds that this allegation is wholly without merit and denics and dismisses this
allegation.

Furthermore, this Court fiﬁds that the Applicant's plea was freely and voluntanly given. He
testified that hi; answers were his own, were truthful, and that né one had told him how to answer
the questions (Tt. p. 11, lines 12 - 24). The Applican; falled to bmsent a valid reason why he should

.be allowed to depant from the truth of his statements during his guilty plea. Ths Couzfmﬁth

—

: the Applicant has failed to prove pre;udlce from any alleged ineffective assistance oF?ouﬂS’el h?

JU."N]“

received. The Applicant falled 0 show with reasonable probability, t hat but for counsel s.a,l]e
o

UJ

neffectiveness, he would not have pled guilty. This Court finds that the Applicant @edﬁ') ¢

=3y

his burden to show that trial counsel’s representation fell below the standard of professnonal'f
rea.sonaBleness for a cnminal defense attomney n this regard. Sm'gklgr_; d v Washington: Cherry v.
Stare. The Count finds that the Applicant cannot satisfy either requirement of the Stnckland test

As to vany and all allegations that were or could have been raised in the application or at the

hearing in this matter, but were not specifically addressed in this order, ths Court finds that the

/gﬁ 12
1

/




Applicant failed to bresem any probative evidence regarding such allegations. Accordingly,.thisA
Court finds that the Applicant waived such allegations and failed to meet his burden of proof
regarding them. Accordingly, they ;xre denied and disrmissed with prejudice.
V. CONCLUS[ON

Based on all the foregoing, this Court finds and concludes that all allegations in this
application for post conviction relief, with the exception of his belated-appeal, must be denied and
dismissed with prejudice. All other allegations or claims that were raised or could have been raised

" in this application are hereby dismissed with prejudice.
This Court further concludes that the Applicant is entitled to a belated direct appeal of his

. cominal conviction. White v. State; Davis v. State.

This Court advises Applicant that he must file and serve a notice of appeal within thirty (30)
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 5.C 453 (1991), an

Applicant has a night to an appellate counsel’s assistance inlseeking review of the denal oéPCR,..:

< = :“; [T..
Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, BLR Fundel D
: : o < ST
' must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention gdntc'ned_ﬁjgl ;:
. (e - Bl re
South Carolina Appellate Court Rule 227 for appropriate procedures for appeal. ~ : 38«
, x T =C
w St ey
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IT ISTHEREFORE ORDERED:
L. This application for post conviction relief is denied and dismissed with prejudice.

2. Within thirty days of service of this Order, counsel for the Applicant must file a
Notice of Appeal to secure the approprate review of the Applicants’ convictions.
Counsel and the Applicant are directed to Davis v. State, 288 S.C. 290, 342 SE2d 60
(1986) and South Carolina Appellate Court Rule 227(g) for the appropnatc
procedure for secunng belated appellate review

3. The Applicant is remanded 1o the custody of the South Carolina Department of
Corrections to serve the remainder of his sentence.

AND IT 1S SO ORDE RED this_rlday of  /fbereton, 2007.

ROGER L. COUCH
Presiding Judge

Seventh Judicial Circuit

, South Carolina.
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