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STATEMENT OF ISSUE ON APPEAL .

Whether the trial j'udge -erred i.n failing to enter ;1 directed verdict of 'écquittal
against a‘ charge of trafficking cocaine where the- State conducted a éonﬁdéntial-
‘ihformant‘buy; where none of. the testifying law enforcement ofﬁcers witnes.sed the
-al‘l;ged trahééction; where the- informant wore a hidden video that did not capture
’A;‘)pellant providing the céeaine; and where .althbugh the infgnﬁant testified that.‘i
Appellaﬁt got in the bacigéeat of ‘the car behind hef to make th¢ transaption, the inféfhaant o

-also admitted that she had three prior convictions for forgery?



STATEMENT OF THE CASE

On February 28, 2013, the Horry County Grand Jury indictéd Appellant Lynel -
Witherspoon on one count of distribution of cocaine as é third offensé. R. 178-179; R. 171, -
- In. 20—Tr. 173, In. 4. On July 24, 2013, Appellant procee;deci to triéll befére the Honorable
Larry B. Hyman and a jury. " Kia Wilson represented Appellant and »Scott Graustein
represented the State. Tr. 1 |

At the conclusion of the trial on July ?5, 2013, Jury found Appellant ggilty. R: 167,
In. 22—R. 168, In. 3. The court sentenced h1m to seve;ltéen years imprisonment. R. 174,

In. 19—R. 175,1n. 1.



ARGUMENT

THE TRIAL JUDGE ERRED IN FAILING TO ENTER A DIRECTED VERDICT
BECAUSE THE 'STATE FAILED TO PRESENT SUBSTANTIAL
CIRCUMSTANTIAL EVIDENCE THAT APPELLANT WAS THE PERSON IN
THE CAR WHO SOLD THE INFORMANT CRACK COCAINE.

STATEMENT OF FACTS

At trial the State offered testimony suggesting that in Myrtle Beach on August 31,
2011, the Fifteenth Circuit Drug Enforcement Unit used a confidential informant to
purchase crack cocaine from Appellant. R. 40, In. 17—R. 57, In. 25; R. 97, In. 14—R. 107,

In. 11. The State played a video that the informant allegedly recorded during the buy using

" a camera disguised as a shirt button. R. 100, In. 21—R. 106, In. 10. Based on the

inflexibility of the cémera, it did not record>any0ne’s face during the alleged buy or a drug

buy at all. R. 109, In. 17—R. 110, In. 6; R. 114, 1I. 14-22. None of the law enforcement

g fofﬁcers involved in the operation actually witnessed the buy, though they claimed to be “in

“the vicinity.” R. 78, In. 16—R. 79, In. 11. Additionally, the officers never tracked or

located the marked mof;éy us-ed in the buy. R.63, 1. 3-17.

The confidential informant, Jessica Stone, testified that she rode in the front:

" passenger seat of a vehicle to the buy location. Appellant allegedly arrived and sat in the |

backseat, and they swapped the marked forty dollars in cash for crack cocaine. Stone then

drove to a rendezvous spot to meet the officers. R. 101, In. 25—R. 104, In. 15. On cross-

* examination, Stone admitted that while she was the only alleged eyewitness, she had also -

been convicted three times prior for forgery. R. 107, In. 18—R. 115, In. 4.
- After the State presented its case, Appellant moved for a directed verdict, but the

trial judge denied the motion. R. 118, In. 12—R. 119, In. 21. | .



ADISCUSSION

The trial judge erred m failing to enter a directed yerdict because the State did not -
present substantial circumstantial evidence that Appellant was the person in the car who
sold the informant crack cocaineA South Carolina Code Sectlon 44 53- 375 proh1b1ts .

’ dlstrrbutron of cocalne base. - The accused is entitled to a directed Verdrct when the State -

- -falls to present evidence to support every element of the charged offense See State V.

Brown 360 S.C. 581 586, 602 S. E2d 392 395 (2004) Inre Jeremzah w., 353 S C..90, -
93-94,1 _5:76 S.E:2d 185, 187 (Ct. App. 2003) (revid on other gfounds, 361 S.C. 620, 606

<S.E'.'2d‘ 766 (2004)); see also In re Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 1073

(1970) (“Lest there remain any doubt ab'out the constitutional, stature of the'freasonable- o

doubt standard we‘ explicitly hold that the Due Process Clause protects the aCcused_
’iagalnst conv1ct10n except upon proof beyond a reasonable doubt of every fact necessary
to constitute the crlrne with wh1ch hev is charged ”) o B
Our'Supreme Court “has repeatedly afﬁrmed the pr1nc1ple that yvhen the State '

'farls‘ to produce st:bstantzal czrcumstantzal evzdence that the defendant cornmrtted a
L partlcular crime, the defendant is entltled to a drrected Verdlct ? State v. Odems, 395 S C. |
“ 582 720 S E 2d 48 (201 1) (empha51s added). In Odems, the Court crted State v. Bostzck a
392 S. C 134, 708 S.E.2d 774 (2011) and State v. Lollis; 343 S. C 580 541 S. E 2d 254“'

| (2001) as : Jurlsprudence . 1nstruct1ve in explarnrng the proof requlred in cases. bu11t '
wholly on circumstantial ev1dence. Id Specrﬁcally, the trial court “should grant a

dlrected Verdrct ‘motion when the ev1dence merely raises a suspzczon that the accused is

o gullty ” Odems 395 S.C.at 586 720 S.E2d at 50 (emphasrs added) (c1tatron omitted).



“Suspicion implies a belief or opinion as to guilt based upon facts or circumstances
-which do not amount to proof.” See State v. Buckmon, 347 S.C. 316, 322, 555 S.E.2d 402,
404-05 (2001) (citing Lollis, 343 S.C. 580, 541 S.E.2d 254). Therefore, a case baéed
. solély upon circumstantial ¢Vidence should be submitted to the jury only “if there is any
substantial circumstantial e;/idence which reasonably tends to 'pfove the guilt of the
accused or from which his guilt may be fairly and logically deduced.” Bostick, 392 S.C.
at 139, 708 S.E.2d at 776-777 (piting State v. Mitchell, 341 S.C. 406, 409, 535 S.E.2d
126, 127 (2000)).

In this case, the State did not present substantial circumstantial -evidence that
Appellant was the-:: persén in th¢ car v_vho sold the informant crack 'cocgine: ‘None of the
testifying law enforcementmofﬁcers iﬁ?olved in the operation actually witnes'sed‘the allegéd
buy. The state’s hidden-video fecording did not record anyone’s fac¢ dﬁring the alleged
buy. Finally, the law enforcement officers nevér tracked or located the markéd Vm-onAey used
in the buy. The oniy _evidénce tending to show that Appellant waé the person who provided
Stone the crack cécaine was her testimony that that she rode in the front passenger seat ofﬂa
vehicle to the buy location and that Appellant sat in the backseat. She never testified that
she turned around and saw Appellant hand her the cocaine and take the rnoney.' Indeed, all
of her testimony, including that Appellanf entered the car, should be dis'regardéd. She has
been convicted tﬁree times for forgery, which is-a crime of dishonesty. The sum of the
State’s evidence at most merely raises a suspicion that Appellant pfbvided Stone with the

cocaine, and therefore the trial judge erred in failing to direct a verdict of acquittal.



CONCLUSION

For the foregoing reasons, Appellant respectfully requests that this Court reverse the

trial judge’s denial of a directed verdict and dismiss the charge against him. - A

' Respcctﬁﬂly submitted,
" Benjamin J&in Trigp | o [}0
- Appellate Defender
" ATTORNEY FOR APPELLANT

. This 13th day of March, 2014. -
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for Lynel V\htherspoonI states |

1. ~ Heis Appellate Defender for the South Carohna Ofﬁce of Appellate' '
Defense and was appornted to representkappellant e

2. ~ He has revrewed the record of appellant S tr1al before Judge Larry B. Hyman

Jr, whrch was ‘held on July 25 2013 and in h1s oplmon the appeal is without legal merxt -

sufﬁcrent to Warrant a new tr1al

A‘ 3.-  He has? pursuant to Anders V. Cali‘fornia, .386 U.S. 738, 87 S.Ct. 1396
(l 967), briefed an arguable leéal issue Which arose during the course of the trial.
WHEREFORE he asks the Court to relreve hrm as counsel for Lynel Witherspoon.

Respectfully submrtted

Benjamin Jogn Trlpp
' Appellate Defender
ATTORNEY FOR APPELLANT

This 13th day of March, 2014.
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CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme Court entitled “Interim Guidance Regardlng Personal Data
Ident1ﬁers and Other Sensitive Information in Appellate Court Filings.”

March 13,2014 ‘ .

~ Benjamin John Nipp \ J{
Appellate Defender ‘

- 5.C. Commission on Indigent Defense .
Division of Appellate Defense
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Columbla South Carohna 29211- 1589
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