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ARGUMENT
Respondent makes little effort to argue the constitutionality of Rule 38, SCRCP, or the
constitutionality of denying the Appellant its right to a jury trial, instead focusing on technical
and procedural minutiae in an effort to avoid appellate review. This attempt is unavailing. Since
these issues were not addressed in Appellant’s initial brief, Appellant respectfully submits the
following reply brief in response to the case law, rationale, and arguments set forth by
Respondent.

I. THE CONSTITUTIONALITY OF DENYING APPELLANT’S RIGHT TO A
JURY TRIAL IS PRESERVED.

If an issue has been raised at trial, and the trial court fails to rule on it, and it is raised again in
a motion for reconsideration, the issue is preserved for appellate review even if the trial court

does not rule on it. See Pye v. Estate of Fox, 369 S.C. 553, 56566, 633 S.E.2d 505, 510 (2006).

“The purpose of Rule 59(e), SCRCP, to alter or amend the judgment[,] is to request the trial
judge to ‘reconsider matters properly encompassed in a decision on the merits.”” Coward Hund

Construction Co.. Inc. v. Ball Corp., 336 S.C. 1, 518 S.E.2d 56 (Ct. App. 1999) (internal

citations omitted). Once the issue has been properly raised by a Rule 59(e) motion, the issue is
preserved and a second motion is not required if the trial court does not specifically rule on the

issue so raised.” Id citing James F. Flanagan, South Carolina Civil Procedure 475 (2d ed. 1996).

Here, Appellant raised the constitutionality of depriving it of its fundamental
constitutional right to a jury trial in its motion to transfer to the jury roster, in its memorandum in
support of its motion to transfer to the jury roster, in its moﬁon to alter or amend, and in its
memorandum in support of its motion to alter or amend. The trial court’s initial order simply

denied the appellant’s motion to transfer to the jury roster without explanation. The court’s order




denying Appellant’s motion to alter or amend states “’With respect to the ruling.on the Motion
to Transfer, the requirements of Rule 38, SCRCP and case law construing the Rule support the
court’s ruling that [Appellant] waived its right to a jury trial.”

Appellant’s appeal is based upon the trial court’s orders denying Appellant’s fundamental
constitutional right to a jury trial. The order affects the mode of trial and is therefore
immediately appealable. Furthermore, the court’s order specifically mentions SCRCP Rule 38
which acknowledges a trial by jury as of right and makes specific reference the South Carolina
Constitutional provision regarding the right to a jury trial which “shall be preserved inviolate.”
Accordingly, an order, such as the trial court’s order in this matter, denying the right to a jury

trial under Rule 38 is immediately appealable and properly preserved for appellate review.

Lester v. Dawson, 327 S.C. 263, 491 S.E.2d 240 (1997) (Rule 38 concerns trial by jury as of
right and is therefore immediately appealable.). The issue of the constitutionality of depriving it
of its fundamental constitutional right to a jury trial was presented to the court in the original
motion as well as the motion to alter or amend and is, therefore, preserved.

IL DEPRIVING APPELLANT OF ITS CONSTITUTIONAL RIGHT TO A JURY

TRIAL IS AN ABUSE OF DISCRETION BECAUSE IT IS AN ERROR OF
LAW.

An abuse of discretion occurs if a trial court's decision is unsupported by the evidence or

controlled by a legal error. Ledford v. Pa. Life Ins. Co., 267 S.C. 671, 675, 230 S.E.2d 900, 902

(1976). The exercise of judicial discretion must be disturbed if it deprives a party of a substantial

right to which the party is entitled under the law. Alcorn v. Ford Motor Co., 276 S.C. 180, 276

S.E.2d 925 (1981).
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Here, “the right of trial by jury shall be preserved inviolate™ in South Carolina under the

state constitution. S.C. Const. art. I, § 14 (emphasis added). ' The trial court’s failure to

preserve this fundamental right is prima facie violative of the S.C. Constitution: As such, it is an

error of law that is to be reversed on appeal despite the discretionary nature of the decision.
Further, the substantive due process clause aims to “prohibit government from engaging

in arbitrary or wrongful acts ‘regardless of the fairness of the procedures used to implement

them.”” In re Treatment & Care of Luckabaugh, 568 S.E.2d 338, 347 (S.C. 2002) (internal

citations omitted); See also, 19 S.C. Juris. Constitutional Law § 71 (1993). Any abridgement of

the fundamental right to a jury trial is subject to strict scrutiny. Lane v. Gilbert Construction Co.,

681 S.E.2d 879, 884 (S.C. 2009).
“In the absence of strong and compelling reasons to the contrary, untimely jury demands

should be granted.” Merritt v. Faulkner, 697 F.2d 761, 767 (7th Cir.), cert. denied, 464 U.S. 986

(1983) (citations and footnote omitted). Here, the failure to articulate any reason more specific
than “the requirements of Rule 38, SCRCP and case law construing the Rule support the court’s
ruling” is almost de facto arbitrary. The mere fact that Appellant’s motion for a jury trial was
“too late” is neither a strong nor a compelling reason to deny the fundamental right to a trial by
jury and there are no strong or compelling reasons for denying Appellant's motion for a jury trial
given by the trial court or the Respondent in its brief.

Appellant notels that the only case cited by the Respondent in support of its position that a

ruling on a Rule 39(b) motion is not directly appealabe is Hannah v. United Refrigeration Servs..

Inc., 305 S.C. 394, 409 S.E.2d 360 (1991). ? Hannabh is clearly distinguishable insofar as the trial

' Appellant notes that the S.C. Constitutional language is much stronger than language of the 7" amendment to the
U.S. Constitution which simply states “the right of trial by jury shall be preserved.”

? Appellant notes that it moved for a jury trial based on the Appellant’s constitutional right to a jury trial. Given the
inviolability of the right as stated in the S.C. Constitution, the discretionary function of the court pursuant to Rule 39
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court granted the movant’s request for a jury trial under Rule 39 and the Supreme Court found
the order interlocutory and not immediately appealable based on the fact that “a party's failure to
make a timely demand for a jury trial does not mean the opposing party acquires a right to have,
as a matter of law, a non-jury trial.” 305 S.C. 394, 409 S.E.2d 360 (1991). Since the Respondent
does not have the right, as a matter of law, to a non-jury trial on the Appellant’s claims, a more

similar case to the issue at hand is Patterson v. McNeill-Patterson & Assocs. 312 S.C. 471, 472

441 S.E.2d 328 (S.C. Ct. App. 1994) (upholding the discretionary grant of a j.ury trial request
under Rule 39 because the opposing party would suffer no prejudice).

Given the language of the Constitution prohibiting the violation of a party’s right to a
jury trial and the trial court’s lack of explanation or rationale in depriving the Appellant of its
fundamental constitutional right to a jury trial, the discretion exercised by the court is an error of
law that must be reversed.

CONCLUSION
For the foregoing reasons, the issues appealed are properly preserved for review and the

trial court’s Order denying Appellant the right to a jury trial should be reversed.

w\g
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must be simply to guarantee a jury trial in all cases, such as this appeal, in which the parties were entitled to it under
the law or practice existing at the time of the constitution’s adoption. See, eg. Pelfrey v. Bank of Greer, 244 S.E.2d

315,316 (S.C. 1978).
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