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This matter comes bedore the oot by way of APRel/ants metion o withdraco
and Vacate ord 9urlty Plea, based on atten dis covered evidence 1 lack oF Juinisds chon
over the Subdect matter s and Jade of durisdichion over APrelfants Ferson o accer? his
uilty Plea frled in the beneral Sessions Court on Febrdary 5:90/4, |

Oh March 1l doi4s Apellant recieved o letten From the York Lovit¥ cleck o Court
ndicatng the chiel Administrative Judse denied Apallnts motion and Ordéred e
clerk of court Fo Place in APpelant’s Eeneral Sssions £z, The clerk of Court adiee! on
Hhat Apreliant are seeking a il matfer which should be addesed FHhroush Post -
Lonvistion refet ona Habeas torAus. There wds no order 1'ssuecd cbring Aarellants Do
7o wrihdrac and Vacate 1/0'/'6/94.//‘//)/ Plew.. T otber [Joyé:/f; e chiet Admi/ﬂ/)‘#a‘ié'l/e
Judde 15 alleding General Sessions Covrt dots not have Jurisdiction to entertain
Apkellants motion o withdracs and vacate 1ord SurlH Aes,

APPelent assent thet He Proper lehicle to wrthdraw a 9ulty Plea 15 7o A% a
mstion betore the seatencing Lourt. State il _Hazel 375 S0 ¢. 392127/ 5.6.24 o2 (1980)
( Motion Bled before +he sentencing Cowrd o withdracs Juilty Plea ) U, s, i Embiey
950 Friad 1181 (81h cin.9001) ( Embrey Plead Jurl +hen luter moved fo with dpacw
his Guilty Plea "afler bems senteoced. He asserted that the Plea had hot been
Kowing on Uohutary because he bad medical Problems at +he time and becawe
his adtorney had a tonfliet o interest and had rendened inetfectve assistance.
After o hearmna s the district Court found Hhat Embrey had Preseated 7110 Loir and
Just Feaserr fo withdnaco +he Plea) but facled +o reach e mer s of hrs
ineflective assistance o Counsel chiin? becawse the ProPer Frocecliural mechanism
for such a motion under A8 .5 €. § A755).




75 /){f‘ﬁ{;fﬁ) APP&//&/)%’S Jack of Subdect matter Juriscichon and lack of
Jurisdiction over aPRellant’s Ferson 4o accet his quii¥ Pleae, can be brousht on
" mhion 4o Lorthdnaw and vacadte el GorlH Plea because subdect matten durnsdiction
Can be raised of any e, see State v Fanderburky 259 $.¢. 256,19/ 5:E.0d 5.0 (1979)
(Ustding “Yack sF subect mathn Jurisdicton can be raised at any fime '
ineludding don He hinst hime on. Avreal or PeR ) S Anderson V. states 597 Sikiad 398,
W/if’rt 1%55ue 0’7[) Subdect mattec Jurisdiction covld be ralsed P the first fime i his
ensuind Petition for wrt st mandamus ) Thereddres i a}as errar tor the Chied
Admmistrative Judte +o instruct the cleck of Court fo Place APpelfant'’s motion
Yo withdraw and Vacate ibid gl Plea i AEpelfants General sessions e tor oot
o heaning. i’

This Lourt Showld remand 1o the lwoer court because suboect matter
Jurrsdietion con ke raised atany fme Siate w. Funderburk i suPrar This Court
should also remand to +he Jowen court where no Jiudde ruled on the Abrellant's
motion. See Martin V. State, (sic. 1995) 39) S.c. 533,497/ 5. £.21 139 (Hppellant’s
appeal +o the SuPreme Court of South carolina of the clerk's decision o refuse
fo £rle oo motion to Froceed in forma Paurers in the Cincuct court was
DPremature and would therefore) be remanded 4o the Cincurt Court where no Judse
had ruled on the apllant’s motion). The dif¥fersace in Martin Case and the
APPellonts case, the Judde retused to entertain APpellants motion o withdraw
and Vacate dovd Guilly Plea . T Mardin's case the clerk retused o file #he
moticn. The Avpellant assert the Primciole enuciated in Martin aPrly 7o /;(3

lase.
idsr Hordo

Ful Apwellont assect that any claims Hat Fall unden He Fost- convi chin
relied act, +he trial Judge Should “not ' reach the merits of those
Claims but St decide and Bule on Mofion o withdnaw and tacate vord
Guilt Plea. Uis. L Embrey . I -
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and Exrlanation Fursuant 4o Bule 243 cc) )1 e alvwe case has beon
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Altorney General, otbce oFf +he Bttorney General, 7o Bokx 11599, &lmﬂé/zb y
S 0. 29211, LY derosiiing m He s, mas! Froper Fastise. +h3 Bh L4aY
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