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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM AIKEN COUNTY
Court of Common Pleas

Honorable R. Ferrell Cothran, Jr., Circuit Court Judge

Case No.: 2012-CP-02-0795

Rusty Dunbar, #294996, ...........cccoooviivvveeneeen. Petitioner,
V.
State of South Carolina, .............cccoeeieiieeienn.n, Respondent.
NOTICE OF APPEAL

The Petitioner, Rusty Dunbar, appeals the Honorable R. Ferrell Cothran, Jr.’s March 7,
2014 Order of Dismissal denying post-conviction relief to the Petitioner. Undersigned counsel
received notice of entry of the order on March 13, 2014. A copy of the Order of Dismissal on

" appeal is attached to this notice.
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Other counsel of record:
Megan E. Harrigan, Esq.
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM AIKEN COUNTY
Court of Common Pleas

Honorable R. Ferrell Cothran, Jr., Circuit Court Judge

Case No.: 2012-CP-02-0795

Rusty Dunbar, #294996, ..........ccooveiviiiiiieiec Petitioner,
V.
State of South Carolina, .............cccoieiiiiieienn, Respondent.
PROOF OF SERVICE

I, Paige Weeks Johnson, certify that I have today served the within notice of appeal upon
the Respondent by depositing a copy of it in the United States Mail, postage prepaid, addressed
to its attorney of record, Megan E. Harrigan, SC Attorney General’s Office, Rembert C. Dennis
Building, 1000 Assembly Street, Columbia, SC 29201. I further certify that all parties required
by Rule to be served have been served this ¥4 day of W\O\MQ)\_, ,2014.

Paige WeekgYohnson, Esq.
P.O. Box 2619

117 Pendleton Street, NW
Aiken, SC 29802

(803) 649-5338




" 'STATE OF SOUTH CAROLINA

_"‘An ewdemnary hearing’ into the mattér - was - convened Julv 10, 2013 it lhe ‘Aiken C0l111(y"

) ‘_Counhouxe Applicant was presen[ at the hearing aiid was represenled by counsel Bretl Lzmcer o

M)
-.COUNTY OF AIKEN ). FOR THE SECOND JUDICIAL CIRCUIT
*- Ruisty Dunbar. #294996. : - ) Case No.2012- CP 02 0795
Applicant, ).
oo Yo
V. ) ORDER OF DISMISSAL .
S o DN
-~ State of South Carolina, )
Respondent. ) -
)

2 ‘PR‘O’CEDURAL HISTORY -

_This matter' comes before the Court by way of an apphcauon for post- -Conviction rehef

-

4 fled March 29,2012, Respondem made’ 1ls Refurii-on June 25, 2012 requeslmg an ev 1den(mrv' -

- -,hearmo ‘be held. Appllcam Lhrough his counset ﬁled an amended apphcauon on June ”S, 2013..:_'.i T

-

- - Esquire: Re§pondent was represented by Assistant AuomeyCener'al Megan E. Harrigari of the

: -_SouLh'Carbliria'Auorncy‘GeneraI's‘Ofﬁ'ce. . T S .

" Carolina.Départment .of ‘Corections ﬁursuan‘i to orders of eommitmem of the Aiken Co‘unl“y

. “Knife durifg the Commission of a Violent Crime. (2009:G$-02-0090 10 -0093). Justin M. Mirs:. "

- The records beforé this Court indicate that-Applicant is p’res’eh‘tl‘)" confined in-the South * ...

Clerk of Court.’ Applicant was indicted durmo the Januarv ”009 term of the Aiken Coumy

" Grand Jury for Kidnapping, Burglary in the Fifst Degree Arined Robbery, and Po<se351on of a0

e

‘.charges.’ Judge Early sentenced Applicant lo'lliiny' years each -for ki&ﬁapping‘;VBu'r.gla‘ry'ie-the"_':_ L

N THE COURT OF COMMON PLEAS

i
=
L
-
i
]
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R
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Esquiré; represented thé Applicant. On December 15-17, 2009. Applicant procéeded toa jury

trial before the Honorable Doyet A. Eariy(ﬂl.ﬂvheré he was convicted as indicted on all three -
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C _:Flrs[ chree and Armed Robbery and five ycar\ for Possessxon of a Weapon durmg the -

k¥

B -Commlss]on of a Violent Crimé; with all Seritences to be scrved concurrenlly

. ‘Applicant filed a notice of appeal. ':Foll'owi'n'g thé subrfission” of an -A'ndérs' brief, the”

South Carolina Court of Appeals dismissed the appeal - S'u'nc' v. Dunbar, Op."Nd.' 2012°UP-093

" (Ct. App. filed Febru'uy 22,2012). "The Remlmtur was’ sem ‘on May 12, 2012

_In his pro se and amended applications,'Applicanl alleges that he'is bcing hcld in'cuisiéd&/"

unltawfully for the following reasons:

.- Ineffective-assistance of counsel for counsel’s-elicitaiion of -
prior bad acis testimony from a -state’s witness after

successful]y objecting and receiving a-curative instruction from L i

“the trial court which precluded the jury from considering -the
- prior bad acts, thereby opening the door for the state to go into
“.those bad acts; ]
" Ineffective assistance of counsel for fallmg to rcquest an ahbx .
instruction, where applicant’ close defense was that of alibi: o
3. Ineffective assistance of counsel for falhng to turn over alibi ©-
‘witness statements to the state prior to rial; . . S
" Ineffective assistance of counsel for falhnp, W obJect to:. - -
improper arguments made during the solicitor's closing o
_ arguments; and ' R
‘5. - Brady violations for failing to tum’ over -staternents that had .

been made by a state’s witness to law enforcement concerning

l\)

' =

the crimes. _ o o -

‘At the evidentiary hearing, Applicant testified on his own behalf. Respondént presented -~

Assistant” Solicitor Elizabeth- Ann Young Thls Court also had beforc it Apphcam s tnal

(ranscript; Lhe records from the Aiken Coun[y Clerk of Court regardmg the subject convictions.”

: : Applicant’s-appél]ate‘records, and Applicani‘s records from the Séith ’Cz'lf('ili;\zi ‘Department’ of’

" Corrections.
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testimony from trial counsel; Justin M. Mims; ‘Esquire (her’eafter “Coun.éél”) and ptosecu'tirig'"

-~ Anders v. California, 386 US. 738 1967). - - c TR
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"~ iestimony al the -post-conviction rélief heating. This Count has further had the oppéfiunityto.

' o "in the appllcatlon Ru]e 71. l(e) SCRCP Buller V. Slate 286 S. C 44] 334 S E ’7d 813 (1985)

8 trial cannot be relied upon as havmo produ(,cd ajuil result : Smcl\land V. Washrngton 466 U S

- observe the witnesses presented at thic hearing, closely pass upon their credibility and wéigh their .~ -

: iéstimbn'y alcéordingfy -Set -forth below are the relevant findings of facts and conclusions of law~ . = - -

'Where meffecuve '1ssrstance of counscl is alleced asa ground for rcllef the apphcant must prove

- “FINDINGS OF FACT AND CONCLUSIONS OF LAW . -
' This Court has had the op’ﬁonrmi‘lylto: review the record in its entifely and has heard thé .

T

“as requu'ed pur%uam 10 S.C. Code Ann. §17 27- 80(1985) ST . T

Ineffectrve Asszrtance ofCounsel [
‘In ‘a";iost-’k:énﬁctioﬁ celief action, -ihe"ilpplicdrit Has the burdcn of fitovirg the élle’gatic’ms" e

PR

lhal counsel s conduct S0 undcrmmed lhe proper funcuomng of (he udverx.uml procesx lh.n (he

© 668 (1984); Buitler 286 S.C. 441,334 S E2d 813.. L B ;' o

“-7within ‘the .fange of tomipetence required i criminal cases. ~ .Courts “presume: thal counsel .

"'rénde’r"e’d ‘adequate -assistance and made all significant decisions in-the ~'eXeréiSe‘ of reasonable < -

-+ colinsel. “Fifst, the applicant must prove that counsel's performance was deficient. Under this~ -

o  prong;atiomey” performance-i§ ‘micasured by its “rcasonableness under professional norms."

&sf |

" The proper ineasure-of performance is whether the atformey provided representation = - - . -

profe%slonal Judgmcnl Butler 286 S.C. 441 334 S. E 2d 813 The apphcam must overcome Ihrs » T

preﬁumpnon o réceivé relief. Cherry v. Stale 300 S.C. 115, 386 S. E 2d 624 (1989)

-Courts use a ‘two-pronged test’_m-evaluaung ',allegatmns of ~1neffe’cuve assrsiﬁnc‘c“’of‘

Cherrv 300 8.C.at ll7 385 S. E’Jd at 625 (cmng Strrckland) Second counsels dcffcrénl

performame must’ have prejudlced the applrczmt such that” there is a° rc’rsonable probabnhly that,”

_ e EE U - P

"PﬁgeBo?lZ"i ‘_""' .

- -
- -
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" Cheiry,300'$.C. at 117-18, 386'S.E.2d at 625,

" 10 each of Applicant’s allegations of incffective assistance of counsel:

o obmin'morc’drugfs.

~_tbut for counsel's unprofessional errors, the result of the proceeding would have been different.” "

" Afiér careful review based on the standard discussed” above, Ehis-Coun finds -that

. - - .

) -‘»Applicani has failed o ‘carry his burden 'i'n'_—t'hi&‘action: Spccxﬁcally this Court finds :ha(

--Counsel’s - testimony, as well as thc tesumony of prmecunng Asmstant Sohcuor Young

A

" credibl¢ while Appllcam § 1éstimony is not credible. Bclow aré this Coun’s findirigs'in rega’rds’

- . S .- Py

-~ Allegation that Counsel was ineffective for eliciting'prior bad ucts testimony from a Stiite's
w:mess thereby opening the door for the Siate 10 elicit testimony regarding Apphcant suseof : .
: - . cmckcouune B SR T

P -

- -A'p'piica'iu‘s prior drug use,"Counsel elicited testimonial évidence regarding Appliéanl'& prior use

-

of crack cocaifie and opened the door for the Slate 10'then prexent evidence of Appllcan( pnor

bad acts. Spe01ﬁmlly, Appllcant alleoeﬁ Lhal durmg lhe cross-examination of State s withess ‘

~lerry Thorton, Counsel elicited testimony regarding 'Applican'l's drﬁg use, lhl]siéperiing lhc ~'doo'r'

allowmg the State to educe testimony recardmg Apphcanl s druo use..See Tr p. 113 Apphcam T ‘

assens that thns was defcnent a\ ‘Counsel had 5uccexxfully araued that the Slale should not be

. able to elicit-any téslimony'rcgarding Applicam’s drug uSe based on a'léck of iele\"ancc. See Tr.'

.p. 103 1n 23 - p. 104 In.15. —Addiiio’naily, Aj)pliézinl argues that Counsel’s deficiency prejudiced '_ c

" him, ds it allowed thé State to portray him as a drug addict who committed the charged oifenses -

_'Ho'wévef, thé record shows that shortly after the Court ruled that the Staté could not - c

quesuon the wilnéss in questlon regardmo drug use, thé trial court overrulcd Counsel s objcc,non ;

to references of Apphcam and’ hlS (_ohom druu use mdlcmmg thal lhe Smlc was mdeed allowed

Pagedof 12+ . R R

_".-_.A“ppliéaht‘ asserts that after succcssﬁilly objeciing t the State’ presentifig -evidenceé of -

raes Wne et e vedune:




See e.g., Tr.pp395- 396. Apphcam dssened that the only reason he techd rcvardmg hlS dmg

" use'is because” hls attorney deﬁcrent!v opcned the door to such tcsumony and he was forccd to do

“'seeniingly boastful mariner. - Furthermore, both ‘Horton and” Chris Heérden, two ‘of State’s’

~ to contifwe with its lirie 'of questioning on drug use during its direct"examination of Hortofi. See - -

} Trp 105 lirieé 6-16. Tﬁ'rs Court finds thal 'C()Ljnse'l/Was ot deﬁcie‘n'i fdr quéslidhing"Hortdn on- -

w'hlS drug use, dS it was clear frofm that pomt forward that [hc Couit was gomg to “atlow the Stalc to

elicit testimony regardmo App]lcam and his cohom drug use Ieadmg up to the- mcxdent oo .

3

o * Furthermore, " this Court finds “that Ap’plica’n-l was not -prejudiced by his 'fz’d-legcd” ‘

. déﬁciencv.- Th'é trial transcript is replete with' Applicant’s own account of his cxrens'i\'-'é drug frée.' :

50 fih-his’.défcnse: “This Court"is not persuade'd by _A’pplic'a’nt’s -'expl'aha@ién .and“notes _lh:‘n’ o

" Applicant testified about his twenty-three year crack cocairié habit at the evidentiary hearingina-- - o

- c -

" witnesses, testified extensively regarding ihe drug use of themselvés and Applicant leading up to " -

the incident giving riseto these charges. This Court finds that Applicant has failed to meethis .. .-

ol

".b(i'rden"ofé%iablishing’prejudi::e. o o ‘ Rt

As Applrcam has failed 1o pmve both deﬁc1cncy and prejudlce thxs Court finds that ﬂll\ © o

Halleganon must be demed and drsmmed with prejudlcc ) o o R

. Allegation ihat Counsel was inéffective for fuiling to requesi a jury instruction ori alibi -

- ..Abpliééht' alleges that” trial counsel was ineffective for fziili'n'g 1o ensuré'—rhat an “alibi~

- mstrucuon awds given to the jury. as his sole defeme was ahbr and he- cal]ed fwo ahbl wuncsscs :

“at trial. " Had a'jury instruction on alibi been requesicd, the trial court would have been required .

L-to déliver such a chaige because it was supported by evidence presented at trial. _Sﬁ Suie' v,
- “Burriss, 334 5.C. 256, 262; 513 S.E.2d 104. 108 (1999) (trial court must give requested charge if - 7.,

Citis supp_dried by evidence). However, this Cotrt finds that A’pﬁliéan’rﬁaé failed 10 establish that - L ;

' Page‘Slof 12
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. he su'ff'cr'éd'lp'rejudicé from thie lack of an alibi charge. A'lib’i testimony was prc‘ééméd to the- ju’fiy, T

- _provebeyond a reasonable doubt-that Applicant was, -ini fact, gt the ‘scené of the ‘crime and <.~

"+ committed the ‘crime.” In addition, in this particular case, becausc the jurors could believe cither =<1

Ih'Gibbs;-_tﬁe“épi)licaﬁi asserted an alibi’ defense, but defense counsel failed to request dn alibi

&)/

|
. I

' the testimony 6f Applicant and his two witniesses in‘support of his alibi defense. -

“both sides and was thoroughly charged (0 the jury.

and trial counsel disCussed the-issue in his’ closmg arguments. The mal Sourt charoed the jury

~that (hc State had the burden of proof 10 prove each-and every elcment of eqch offcnse beyond a -

- reasonable doubt, and that a defendant is preshmed innocent of each 'and every ,offexise.’ :

Importantly, ‘the trial court also specifically charged the jury that-thé .jh’ry"shouldwt‘xsé“th'eir'_-

common sense wheri considefing all the evidence preseited during'the irial,-which would include * ~ ~

~“This Count finds that this charge 'was sufficient to inform the jury-that the Stite had o ey

-

the State's idenufication witnesses, or they could believe the dlibi witnesses; but not boik, this

" Court findsthat the crucial issue in this case was credibility.” Witness-credibility was argued by

This Court riotes that the present case is similar to Gibbs v, State, 403 §.C. '_484,_-744: -

"S.E2d 170 (2013). - In Gibbs, the South Carolina Supremé Court found that alihough rial

counsel was deficient for failing to ¢nsure an alibi charge was given. the' dpplicant failéd 10 meet

- His burden of showing prejudice from this deﬁcnency’ “In evaluating whelher a PCR apphcam o
- has suffcred prejudice as a résult of a jury charge, -the j jury charge iust be v1ewed ‘in its cnurely - o -

- and not in isolation.” Id. (citing Baule v. State, 382 S.C.-197, 203, 675 S.E.2d 736. 739 (2009))."

instruction. The post-conviction relief count determined that trial counsel's-failure to request an: -

~alibi instriction constinited deficient representation, but applicant “has‘nol proven ‘that'he"’ ‘

-suffered prejudice from the- Iack of at alibi ch'lrac “The post conviciion relief ¢ourt- rehed onthe " -

Page 6 of 12
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_ circumstantial, as it was in Applicant’s case.

-+ .jury charge as a whole to sﬁbpoﬁ its finding of no p{'eju'aice "The Coun held [hal gl\en the
' clamy of the jury charge requiring the Slate 10 prove 1denmy beyond a reasonable dOlel Lhe - _ -
post-conviction relief court's finding of no prejudice‘ must be sustained urii}er the »uny "c'\':'idence

- standard of review.

Funhemlorc this Court relies on Ford v.-State, 314 S C 1245, 44“ S.E.2d 604 (199 4), -

* _where the South Caroliria Supreme Court held that vhere counsel is deﬁmem for tallmg o ..
- _ensure an’ alibi charge is given. there is a lack of the r'équiréd 'prejudice’if there ~is"i10[ a .

" reasonable -probability that the outcome of trial would have been different had an alibi .chargc'_,- o

been given. In .the -Ford case, -the Court -noted that “thc evidence was' both “direct and [~ —

Additionally, this Court finds that Lhe casc of Roseboro v. State,'317 S.C. 292, 454

- S.E.2d 312 (1995), which- Applicant cites to support “his atlegation; is dmnngu:shable from- lhe
_ present case bécause theevidenée in that case _was wholly citcumstaitial and the sohcnor ,-

implied in closing argumeént that the defense bore some burden of proof on the isie of alibi. -

The South Carolina Supreme” Conirt found that an alibi cfmrge‘ was pz;rtic'ula"rly critical in that’

- case for those réasons. Roseboro, supra.-it 295, 454 S.E.2d ajl 313-14. -Fiﬁ‘a]l?;’lhisbouff finds~ -

the case of Riddle v State 16 be distinguiskiable, because in that case. the Staté-commented in o
* - closing argument that the judge would charge the jury on the oﬁly'lbg'a]/ défenses 'a\;a{lﬁi;lé.‘_-3;0é' -

© SIC. 361, 364, 418 S.E.2d 308. 310.(1992). “The Supreme Court found préjudice wher the ial
- court failed to charge-alibi, finding that the jurors may have conchided, because of illc:séliéil'(.)r’s L

" comment, that they could not consider alibi as a defense.

Page 70f 12 R -
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Based on the foregoing, under the particular facts of this case, this-Couri finds that -~ -

Applicant has not proven prejudice from counsel's’ error-to- request' an alibi instruction.

Therefore, this allegation must be denied and dismissed with prejudice. . =~ o e S

Allegation thar Counsel was ineffective for fuiling 1o nern over alibi witriess statemeriis to the i i
State prior 1o trial , . L SR |
: : T

Applicant alléges tht C<‘).unsel ‘was ineffective for .‘failin"g 10 turn '6\;'ér élatf-lﬁéillé fr&n
potential alibi witnesses prior to trial, ’resdhing in the State‘s'aliil.iiy o altack the yéﬁcit)’f of -
Applicant’s alibi witnesses in front of the jury. However, this z;l]égali01i s sha’r‘ply— -reﬁ')vtiﬂed by the .

* credible testimony of Counsel and prosecuting ‘Assistant Solicitor Young. ’C(;uhse&’te_stiﬁéd that--

he informed the State prior to trial that he might put up-an alibi defense. This was confirmed by o

Young, who testified that she was *“very aware that [alibi] was a p'o"ss‘ible. Eiefense"'_wéﬂ before - - - d

trial. Counsel elaborated that as  Applicant was extremely hesitant to ﬁut forth an"‘a]ibi.def.éris';e', T L :
as he did not want to call family members or his girlfriend as witnesses at trial. 'Cc')uns‘el fu'ﬁhe'r'_ L E
testified that due to Applicant’s hesitance to call the ne'cessar'y. withesses, he was unsure’ds o - ‘. : j
whether Applicant would be able to put up an alibi defense until it was time for him to present’ - - - g l

the defense’s case. Despite his client’s hesitancy, Counsel testified that he had spoken with both -~ - - _

S

nccessary alibi witnesses and was prepared to put forth an alibi defense at trial, contingent on his ... -

client’s ultirnate decision if he wanted to-call the witnesses re;;’tnli-red’. . Hc' test—if";cd that because 6[

“his client’s reluctance, he did not turn over any stateménts becadsé'Ap.pliéaﬁL‘;lifi was undécided -
as to whether to put forth an alibi defense. However, hé testified that he in'%or.med‘-lh‘e State that ,‘

an alibi defense was ‘likely and who the potential witnesses were.. This Court >fihc>is ‘lhﬂ'l' -7 - PRI

Counsel's performance was redsonable in accordance with professional stundards based on the - - - :

circumstances of this case. . : TR R

Pagc 8 of 12
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from Counsel's alleged deficiency. As Counsel and Assistant ‘Solic‘it‘(-)f"Yioun'g both-}ést'iﬂed at - s

“testifying. - This Court finds that even if Counsel had tumed 6ver the statement t6 tie State-prior - <= -
to the trial, it would likely have had no impact on the State’s cross-examination of witness Laira

Smith, as she still would not have given her statement to law enforceiment ihnne"diatelv aftc'r’ .

- that Applicant'has failed to establish any res'ulting prejudicc for Couhsel’s-purponed dctxc1eni:y.‘-
- Therefore, as Applicint had failed to establish déficiency or any résulting prejudice. this - -7 77
* Court finds this allegation must be denied and dismissed with pfejudicé.

Alleqanon that Counsel was meffecuve fnr fazlmq w0 ab_}erl 10 zmproper ar, gumenm made durmq

‘Object to the solicitor's improper vouchlng and mJeclmg perqonal oplmonx sollcnor s closmo )
arguments.”  Specifically, Applicant alleges that Counsel ‘should have objected o Lhe Sldle s AR
. o - \t

" description of the DNA evidence as Applicanl being a ma’tch because he-c0uld not be cxcludc’d

- closmg argumenl See pp. 453 54.°

“he did not want to highlight to the -jury that Applicant could riot'be excluded as the"DNA"

‘Furthermore, this Court finds that Applicant has failed to-establish any ‘reéu]firlg'pkejdd-ibc P

* he evidentiary hearing, it is a prosecutor’s role to attack the veracity of defense witnessés while -

PR

Apphcam s arrest, Wthh was the foctis ‘of the cross-examination in- qucsuon Thm Court finds

the Siate’s closing argiument . . R

Appln.am al]eges lhdl Counsel was meffecuve for : fmlmg to obJect to. the iohcnor 5o o . '-5 C

e e

mischaracterization of DNA evidence during the solicilor’s "closmg aruument .md ﬂuhng

as a contributor. See pp. 470-71. Additionally, A’ppl'ican’t'assérlcdxt}i‘zn'Cblhmsél should have .

objected when the State’ vouched for the’ credibility of its witness Chris Herndon during “its™ - . ST

This Court finds that ApphC'ml has failed to meet its burdcn of &labllshxno dehcxemy of

counsel. Courise! testified that hé did not objcct to the State’s commerits regarding DNA bécause

- . L P P . -
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parts of his case was his cross-éxamination of the State’s DNA-éxpent, prepared with the . =~ .-

- strategy, counsel's choice of tactics will not be deemed inerfective assistance.). . -

" Counsél’s decision not to object to the purported vouching during thie Staté’s ¢losing argumént..~ ~.:

. The State’s closing drguments must bé- confined to eviderice inthe record and the reasonable | -

“contributor so close to jury deliberations. Counsel claborated that he thought one of thé Etréngés'l T

assistance of his own independent DNA expert with whom'he onsulted. and he did not want to -~

. appear like he was hiding anything 10 the jury by objeéling dui'in‘g th‘e'-St:iié".'s‘«ar'gumemf “Thi§ o

Court finds that Counsel has articulated valid strategy and therefore, was not -deficicnt‘in this ..~

regard. Edwards'v, State, 392 $.C. 449710 S.E.2d 60 (2011) (citing Whitchead v. State. 308 S.C. ~ _
119, 417 S.E.2d 530 (1992) (where counscl articulates valid feasons for'erﬁlpl-o'yihg-‘aﬂé—cr.lz'ii‘n‘_ :

LS -

Furthermore, -this Court finds that "'A;i:};]icah't’—l{é's'fz-ailéd.lo".e;tzililiéh‘f_a'd'y di‘:fiéieﬁc'y’fcjr ]

inferences that may be drawn from the evidence. Staté v. Cbpe]and,:32l S.C.318,468 SE2d o

620 (1996). Furthermore, the solicitor’s closing argument must not appeal 10 the personal biases S

of the jurors. 1d. To be entitled to a new trial for improper closing arguments; ilie test is whethér .- S

the Solicitor’s comments so irifected the trial with unfaimess as to make the resuliing conviction .7 -

a denial of due process.” State v. Hamilton, 344 $.C.-344, 362, 543°S.E.2d 586. 506 Qoo N

This Court finds that the comments made ‘in the present case to not “so' infect the trial with

unfairness to upset the resulting cériviction, and therefore Counscl was not deficient. This Couft -, ...~

finds that this allegation must be denied and dismissed with pFejﬁdiCC. :

 Brady/Rule’5 SCRCrimP Violation N

Applicant alleges that the State Violated Brady and Rulc 5, SCRCrimP, by “failiig to - .7~

. -over statements-that had been made by a state’s -witness 10 law enforceriieni concerning the. .77 - . "

crimes”  Specifically, Applicant alleges that’the State failed to turn over the statenicht-by - f_
Page 106f 12 . [ i
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* of the good faith'or bad faith of the prosecution.” Brady v. Marvland, 373 u.s: 83,'/'8—7,-( 1963').'

Applicant’s-co-defendant, Christopher Herndon, 16 law enforcement, where Herndon-stated “I'm -

“ the one you are looking for.” See Tr. Pp. 173-74. Proséc'tiling' Assistant Solicitor Young les't_ificd’

- PO

‘that there was no statement 10 turn over to defense, as Herndon's gratuitous comment was not

memorialized info writing.

-,

“[Tlhe suppression by the prosecution of cvidence favorable to an accused upon request

- .violates due process where the evidenice is material éither to guilt or (o punishmént. irrespeciive -

P

‘accused, (2) it was in the posséssion of or known to the p'r.;)-seéut'ioh,j-(f&') ii—\‘véls' sﬁpp}egéed bv ftl.\'e':.’ ST SR
prosecution, and (4) it was material to guilt or pu-ni;{])'mehl: Sl{égigaﬁrd'v.‘»St:z.i;e. 357 SC _64-1:6: 659 -
594 S.E.2d 462, 470 (2004). Favorable évidence is material if thc'ré'is-a'-rcas:dnab:lev--;')rob’aé)i'iii—y e
' ‘bthal. had the cvidence been disclosed 1o the defense. the resuli of the b‘rocééding would hz-li-;é“f

_been different. Id. at 660,-594°S.E.2d at 470.” Simpson v, Moore, 367 S.C: _587', 600,627 S.E.2d

701, 708 (2006). )

This Court finds that Applicant Has failed to establish any ‘Bra

statément by Applicant’s co-dcfendant was not-favorable to ‘Applicant; was -not” material to
: Applicant’s guilt or innocence, and was not intentionally suppressed .by the “prosecution. -

Therefore, this Court finds that this allegation must be denied and dismissed -»\.'ith‘préjudicé. L

CONCLUSION -~

~ - Based on all the' foregoing, this Court finds and concludes’ that Applicant has not

established any constitutional violations or deprivations that would require 1his court to-grant his

application. Therefore, this application for post:conviction relief must be denied and dismissed - - =7 ", -

with prejudice. -

Page 1T of 12
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This Court notes that that Applicant must file and serve a notice of appeal witHiﬁ'thirty- -
days frony the receipt by counsel of written notice of entry of judgment to sccure the appropriate < <+ -
appellate review. See Rule 203, SCACR. A,Pursu'ant 10 Austii v. State. 305 s.C. 453( 1991), an

applicant has a right to an appellate counscl’s assistance in seeking review of the denial of post: .

conviction relief. Rule 71.1(g). SCRCP, provides thai if the applicant wishes 10 seek ap‘p'ellatc-i'- -
review, post-conviction relief counsel must scrve and file a Notice of'A>ppc'alv on the Apphwm\ L
behalf. Applicant is directed ‘to South” Carolina Aﬁpel]é[e touh }i.ule '243‘fdr‘apprd;.)riate ’-'
procedures for appeal. V

IT IS THEREFORE ORDERED:" -

1. That the Application for Post-Conviction Relief must be denied -
and dismissed with prejudice; and o

v

2. The Applicant must remain remanded to the custody of the Siate.” B

it e e

AND IT IS SO ORDERED this .7 day of //a«/( L2014,

- R.FERRELL COTHRAN, JR.

- - Presiding Judge Q
% o Second Judicial Circuit
[ oo, -, South Carolina.
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