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With kindest regards, I am

Sincerely,

N

Milton D. Stratos
Attorney for Petitioner
MDS/amd ‘

cc: Office of Attorney General
Attn: Ashleigh Wilson

Post Office Box 11549 ‘
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}\l)om's Carl Whie Jr
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m S‘h‘\e Op Si.xd"-‘\ CCGAW\ Defendant(s)
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SCBar#: 19771 2_

N : 1
IN THE C_ JRT OF COMMON PLEAS

CIVIL ACTION COVERSHEET

|0 -cp-|D - Or’MD

Telephone #: P42~ Z\ (e - 7739
Fax#: 43 -2 \\¢ - oo+

Other:

E-mail: Vi 14 @ $tvades law. @

*If Action is Judgmeny/Settlement do not complete
(J JURY TRIAL demanded in commplaint. [J NONJURY TRIAL demanded in complaint.
g This case is subject to ARBITRATION pursuant to the Court Amexed Alternative Dispute Resolution Rules.
U

This case i3 subject to MEDIATION pursuant to the Court Annexed Alternative Dj
This case is exemp: from ADR. (Proof of ADR/Exemption Attached)

NATURE OF ACTION (Check One Box Below)

. Contracts Torts - Professions! Malpractice
O  Constructions (160) O  Dental Malpractios (200)
g Debt Collection (110) B Legal Matpractice (210)
0 Employment (120) . 0O  Medical Matpractice (220)
I General (130) Previcus Notice of Intent Casc 4
{0 Breach of Contract (140) 0_LP-_ - 000
O ower(iss) O  Notic File Med Mal (230)
aQ Otwer 99
Inmate Petitlons Judgmeuts/Setricments
X PCR (500} O  Dath scalament (700)
O . Mandamas (520) O Foreign Judgment (710)
(O Habeas Corpus (530) 0 Magistrate's Judgment (720)
0O Ower(5%9) O Minor Settlement (730)
a Transcript Judgment (740)
00 L Pendens (750)
O Tranafer of Structured
Scttlement Payment Rights
Application (760)
O Otererosy
Speclal/Complex Mther .
0 Eavironmental (600) U Pozmaccuticals (630)
a Automobile Arb, (610) O  Unfair Trade Practices (640)
O Medical (620) 0 Out-of State Depositions (650)
O Other (699) O Motion w Quash Subpoena in

an Cui-of-County Action (660)
[J  Sexual Predstor {510

Subrmitting Party Signature: -

0Oooaoooa

ooaoaoooao

Torts— Personal Injury
Assault/Slander/Libel (300)
Cenvenion (310)

Motor Vekitle Accident (320)
Premives Liablity (330)
Products Liabilty (340)
Personal Infary (350)
Wrongful Death (360)

Other (399)

Admnistrative Law/Reitel
Remstate Driver’s Liconse (800)
Judicial Review (810)

Relicf {820)

Permanent Injunction (830)
Forfeiture-Petition (840)
Forfeiture—Consent Order (330)

Othrer (895)

a
0
O
a
a
O
0
a

O-0 00caooouo

spute Resolution Rules.

Real Property
Claim & Delivery (400)
Condemnation (410)
Forcelosure (420)
Moechanic's Lien (430)
Pantition (440)
Peaseasion (450)
Building Cods Violation (460)
Other (499)

Appeals
Arbitgation (S00)
Mbgistrate-Civil (910)

- Magistrate-Criminal (920)

Municipal (930)

Probats Court (540)

SCDOT (950)

Worker's Comp (960)

Zonig Board (970)

Public Service Commistion

(990)

Employment Security Comm (991)

Qther (999)

Date: |}, 24, 2010

Note: Frivolous civil proceedings way be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Am. §15-36-10 et seq.
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¥ "R MANDATED ADR COUNTIES OM ¥ 9
Allendale, Andex. _, Beaufort, Colleton, Florence, Greenw. dampton, Hormry,
Jasper, Lexington, Pickeas (Family Court Only), Richland, Union and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR?” form on or by the 210” day of the filing of this
acton. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held withia 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4. - Cases are exempt from ADR only upon the following grounds:

a. - Special procéedihg, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition; .

b. Requests for temporary relief;

¢. Appeals

d. Post Coaviction relief matters;

e. | Contempt of Court proceedings;

f.' Forfeiture prdcccding,s brou gi}t by governmental entities;
8- Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute,

5. Incases not subject to ADR, the Chief J udge f& Admuinistrative Purposes, upon the motion of the court or
of any party, may order a case to mediation. )

6. Motion of a party to be exempt from payment of neutral fees-due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Pléase Note: You must comply with the Supreme Court Rules reparding ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (01/2010) i Page2 0f2



. FILED

STATE OF SOUTH CAROLINA )

}‘ . o THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON  2010NOY 24 M 11:3 \O- CP10-414D
Norris Earl White Jr. JULIE AR |
Full name and prison number (if any) of Applié'an% )
BY ey —
v, ) APPLICATION FOR

) .
State of South Carolina ) POST-CONVICTION RELIEF

) L

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that ajl answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted. :
1. Place of detention City of North Charleston
2. Name and location of Court which tmposed sentence City of North Charleston.
Municipal Court
3. Name(s) of co-defendant(s) (if any) N/A
4, The indictment number or numbers (if known) upon which and the offenses for which

. sentence was imposed:
(2)  Ticket Number: 83928 EN
®
©
5. The date upon which sentence was imposed and the terms of the sentence:
() 11/25/2009, Fine of §470.00 |

Revised 3/2003



(b)

|

©
6. Check whether a finding of guilty was made:
(2) afterapleaof guilty .
(b)  after a plea of not guilty Bench tral, finding of gnilty.
(c)  after a plea of nolo contendere -
7. I})Iid you appeal from the judgment of conviction or the imposition of sentence?
0. 4

8. If you answered *yes” to (7), list:

(a) the name of each Court to which you appealed:

i ' '
i1, -
iii. _

(b) the result in each such Court to which you appealed:
i ‘

oo
iil.

(¢)  the date of each such result:

L

.

i

(d)  ifknown, citations of any written opinion or orders entered pursuant to such

results: .
i
.
im.
9. . If you answered “no” to (7), state your reasons for not so appealing:
. (@) 1 was not fully aware of my right to appeal, and the evidencelupon which post-
convition relief is based was not known before. during, or immediately following the time for
~(b) ' Dispositive evidence was not available nor immedately discoverable after the

exércise of reasonable diligence before, during. or following trial.

Revised 3/2003



(© Additionally, at the close of bench trial I told the judge that I would like to appeal

the ruling. 1also asked the judge how to effect an appeal. The magistrate judge related that 1

could not appeal the decision without paying the fine.

10. State concisely the grounds on ‘vhich you base your allegation that you are being held in
custody unlawfully:

(@) There exists evidence of matieral fact,_not previously presented and heard, which

requires vacation of the conviction or sentense in the interest of justice.

()  The relief requested is based upon evidence discovered within one year after

sentensing and the evidence could not have been discovered earlier by exercise of reasonable

diligence.

() Newly discovered video evidence speaks plainly to petitioner's innocense, and

denving relief would result in patent injustice and a denail of fundamental fairness.

11. State concisely and in the same order the facts which support each of the grounds set out
in (10):

(a) Officer Shivers, the arresting officer, provided false testimony to support a

wrongful arrest, Jacking in probable cause, and |ater a finding of guilt. Real and uncontroverted

evidence in the form of a video surveillance was not immediately available, nor known at the

time of trial. Officer Shiver's bias and false testimony supported a finding of guilt.
(b) Following trial, a complaint was filed with the City of North Charleston, Police

Department, Internal A ffairs, citing civil nights violaitons and police misconduct in instituting

petiotioner's arrest and later perpetrating a fruad upon the court providing false testimony, After

several months it was discovered that Internal Affairs had located a video recording of the arrest

and the events leading up to arrest. Petitioner attemted to obtain a copy of said video evidence,

however his demand was denied by both the owner of the video as well as North Charleston

Police.Department. At this point in time Petitioner did not know exactly what the video

surveillance may have captured at the time of the arrest. A copy of the video evidence was

obtained only after hiring an attomey and service of a subpeona duces tecum.

(c) The newly discovered video evidence féveals that the arrest for disorderly

conduct was wrongful, lacking in probable cause, and unsupported by any evidence that a crime

bad been committed. Conversely. the evidence is dispositive of wronful arrest and a gross

miscarriage of justice.
12. Prior to this application have you filed with respect to this conviction:

Revised 3/2003



13.

@

@

any petition in a State Court under South Carolina Iaw? No.

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
| relief? No. | |

(©) any petition in the Umted States Supreme Court for certiorari other than petmons,
if any, already specified in (8)? No.
any other petitions, motions or applications in this or any other Court? No.

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(@  the specific nature thereof:

i' —_—

e

m.

1v.

(b) the neme and location of the Com in which each was filed:

1.
ii.

1ii.

v

(©.

i

iii.

iv.

@

il

1ii.

v.

O]

ii.

——

——

the disﬁosition» thereof:

—

the date of each such disposition:

—
—

if known, citations of any written opinions or orders entered pursuant to each such
disposition:

Revised 3/2003



1ii.

iv.

14, Has any ground set forth in ( 10) been previously presented to this or any other Court,
State or Federal, in any petmon, motion or application which you have filed?
No. :

15, If you answered “Yes” to (14) identify:
(a) which grounds have been presented:

i

1L

iii.

(b)  the proceedings in which each ground was raised:

i.

—

iL.

—

ni.

16.  If any ground set forth in (10) has not previously been presented to any Court, State or
- Federal, set forth the ground and state concisely the reasons why such ground has not

_ previously been presented:

(@)~ Petition is based upon newly discovered evidence. The actual discovery of the

content of said material evidence immediately preceeds this petition for post-conviction relief,

(b) Evidence of material fact was not evident, available nor discoverable prior to.

during or subsequent to trial.

© Video evidence was discovered only after an investigation conducted by Internal

Affars, City of North Charleston Police D;partmen

17.  Were you represented by an attorney at any time during the course of:

(@  your azraignnient and plea? No.
(b)  your trial, if any? No.
O your sentencing? No.
(d)  yourappeal, if any, from the judgment of conviction or the imposition of
sentence? &

(e) preparation, f)resentation or consideration of any petitions, mbtions or
applications with respect to this conviction, which you filed? Yes.
18.  If you answered “yes” to one or more parts of ( 17), list:

Revised 3/2003



(a) the name and address of each attormey who represented you:
1. Milton D. Stratos |

ii. 1041 Johnnie Dodds Blvd., Suite 14-A

iii. Mt Pleasant, SC 29464 _

®) the proceedings at which each such attomey répresented you:

i, Mr. Stratos was hired to assist in the retrieval of newly discovered evidence and

post-conviction relief. Thus, to this date, Mr. Stratos has not represented me in any proceedings.

1.

———

1ii.

19.  State clearly the relief you seek in filing this application:
Vacation of the conviction or sentense in the intérest of Ll_lsticekand expundgment and

destruction of arrest records, and reimbursement for funds used to obtain a favorable ruling. In

the alternative, pefitioner request a new trial based upon newly-discovered evidence.

20.  Are you now under sentence from any other court that you have not challenged?

No.

Revised 3/2003



STATE OF SOUTH CAROLINA ) |
) VERIFICATION
)

County of Charleston

I, Earl Norris White Jr., being duly sworn upon my oath, depose and say that I have subscribed to
 the foregoing application; that I know the contents thereof; that it includeg every ground known

to me for vacating, setting aside or correcting the conviction an attacked in this

application; and that the matters and allegations therei

SWORN to and subscribed before me this 2 5
ﬁef é ;% ii%f i E2!)!(2.

‘X Notary Publit/
y Commission Expires: 19’ - LL[ /9@{)1

S)

Revised 3/2003
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STATE OF SOUTH CAROLINA A : '
‘ ' IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON -
2010-CP-10-9745
Norris Earl White, Jr,,
Applicant, RETURN
Y.

State of South Carolina,

Respondent.

sl , N N ~ s s

The Respondent, making its Return to the applieation for post-conviction relief (PCR)
| filed November 24, 2010, would respectfully show this Court: |
L
The Applicant is not presently confined in the South Carolina Department of Corrections.
On November 8, 2009, the Applicarvl.+ was arrested and issued a uniform traffic ticke’p (#83928
EN) for disorderly conduct. On November 25, 2009, Applicant appeared at the Municipal Court
for the City of North Charleston and proceeded to trial, after Vv}ﬁeh the magistrate judge found
“him guilty as charged for disorderly conduct The presiding judge meosed a penalty of $470.
Upon 1nformat10n and belief, Applicant did not appeal the conviction or the fme V
Attached herewith and incorporated herein are the PCR .application, the um'forr_nv trafﬁc
ticket, and the case history from the North Chafleston Municipal Court. The Respondent has
been unable to obtain the trial transcriet.
II.
The Applicant alleges the fellowing grounds for relief:

1. - There exists evidence of material fact, not previously presented and heard,
which requires vacation of the conviction and sentence in the interest of

1
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justice. Officer Shiver, the arresting officer, provided false testimony to
support a wrongful arrest, lacking in probable cause, and later a finding a
guilt. Real and uncontroverted evidence in the form of a video
surveillance was not immediately available, nor known at the time of trial.
Officer Shiver’s bias and false testimony supported a finding of guilt.

o

The relief requested is based upon evidence discovered within one year
after sentencing and the evidence could not have been discovered earlier
by exercise of reasonable diligence. Following trial, a complaint was filed
with the City of North Charleston, Police Department, Internal Affairs,
citing civil rights violations and police misconduct in instituting
Applicant’s arrest and 1ater perpetrating a fraud upon the court providing
false testimony. After several months it was discovered that Internal
Affairs had located a video recording of the arrest and the events leading
up to arrest. Applicant attempted to obtain a copy of said video evidence,
however his demand was denied by both the owner of the video as well as
North Charleston Police Department. At this point in time Applicant did
not know exactly what the video surveillance may have captured at the
time of the arrest. A copy of the video evidence was obtained only after
hiring an attorney and service of a subpoena duces tecum.

3. Newly discovered video evidence speaks plainly to Applicant’s innocence,
and denying relief would result in patent injustice -and a denial of
fundamental fairness. The newly discovered video evidence reveals that
the arrest for disorderly conduct was wrongful, lacking in probable cause,
and unsupported by any evidence that a crime had been committed.
Conversely, the evidence is dispositive of wrongful arrest and a gross
miscarriage of justice.

III.

The Applicant alleges that newly discovered e_vidence exists in that video evidgnce
_discovered after trial reveals that his arrest for disorderly coﬁduct was wrongful, lacking in
probable cause, and unsupported by any evidence that a crime had been committed. An
applicant requesting a new trial based on after-discovered evidence must show that the evidence:

(1) Is such as would probably change the result if a new trial was had; (2) Has’

been discovered since the tmal; (3) Could not by the exeicise of due dili ence
have been discovered before the trial; (4) Is material to the issue of guilt or

innocence; and (5) Is not merely cumulative or impeaching.

el
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Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983). The Applicant has not

shown that the alleged evidence meets all of the requirements for after-discovered evidence.

Respondent requests an evidenﬁary hearing to fully resolve this issue. See Sharper v. State, 279

S.C. 264,305 S.E.2d 247 (1983).
Iv.

The relief Applicant s‘eeks is a vacation of the conviction of sentence in the interest of
justice, expungement and destruction of arrest records, and reimbursement for funds used to
obtain a favorable ruling. In the alternative, Applicant requésts a new trial bésed upon newly
discovered évidence. Respondent submits that expuﬁgement and reimbursement are noi
available rémedies ina post-conviction relief application. The post-conviction relief _couﬁ does .
not have the authority to award monetary damages or to ‘dismiss, all charges or vacate all
sentences with prejudice. Rather, Applicant’s only remedy in this matter is a new trial.

V.

Respondent denies each allegation that is not expressly admitted, qualified, or explained.

LI
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VL
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be
held. |
Respectfully submitted,

~ ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

MATTHEW J. FRIEDMAN
Assistant Attorney General

By: W/‘% - @AA/—’_

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O.Box 11549 .

Columbia, SC 29211

(803) 734-3737

W i 2011
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STATE OF SOUTH CAROLINA

g _ IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
; 2010-CP-10-9745
NORRIS EARL WHITE, JR., ;
Applicant, ;
VS ; AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, ;
Respondeﬁt. ;
)
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this -
is a proper circumstanc;e of service by mail.
3. I have this day served a copy of the Return in the abo\zé—céptioned fnattér on the following

person by depositing same in the United States mail, postage prepaid:

Milton Stratos, Esquire
1041 Johnnie Dodds Blvd -
Ste 14-A ‘

Mount Pleasant, SC 29464

DATED this 11™ day of August, 2011

@m/_ 2 deal "
- Anne R. Heniey, ILegal A{s}tant
For Respondent
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STATE OF SOUTH CAROLINA )

) COURT OF COMMON PLEAS

COUNTY OF CHARLESTON ) ‘
Ear] Norris White, )
Plaintiff, g

vs. g Case No. 10-CP-10-9745
State of South Carolina, ;
Defendant. ;
TRANSCRIPT OF HEARING

The within Hearing was held the above-captioned action on May 24,
2012, before The Honorable Kristie Harrington, in Courtroom 4B of the
Charleston County Courthouse, 100 Broad Street, Charleston, South Carolina;
attended by Counsel, as follows:

APPEARANCES:

Milton Stratos, Esq.

STRATOS LAW FIRM

1041 Johnnie Dodds Blvd, Ste 14A
Charleston, SC = 29464
Appearing for Earl Norris White

Karen Ratigan, Esq.

OFFICE OF ATTORNEY GENERAL
P O Box 11549

Columbia, SC  29211-1549
Appearing for State of South Carolina

DEBORAH GARRISON

Circuit Court Reporter - 9 Judicial Circuit
Post Office Box 901
Johns Island, South Carolina 29457
dGarrison@sccourts.org
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Ear] Norris White v State of South Carolina 2

Case No. 10-CP-10-9745
Hearing of May 24, 2012
Before The Honorable Kristie Herrington

THE COURT: I understand that this
was an issue that was before Judge Jefferson; is
that correct?

KAREN RATIGAN: Yes, Your Honor. I_
wanted to just kind of put forth where I believe
that the State is at right now. I do know that
Mr.rFriedman used to handle this Circult and now.
he’s in Virginia. Uh, —— based on some notes in
his file and a conversation that I’ve had with
him, he indicated to me that this matter was on
the PCR docket back in September of last yeaf
(sic) and that Judge Jefferson and counsel for
the Applicant had a discussion about whether or
not it was a proper PCR issue. That Judge
Jefferson kind of intimated that an after-
discovered evidence Motion in the magistrate
court would probably be the proper way to
proceed. There are some notes in the file that
it was determined thét such a Motion was filed
and set in May 2011 (sic), but that no one
showed up. Counsel told Judge Jefferson that “i
did not have notice of that hearing.”

The notes and Mr. Friedman’s

indications to me were that Judge Jefferson then
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Earl Norris White v State of South Carolina

Case No. 10-CP-10-9745
Hearing of May 24, 2012
Before The Honorable Kristie Harrington

spoke with the courts there and, uh, instructed
counsel to contact Judge Coleman and have the
hearing reset at that time, so that the matter
could proceed with an after-discovered evidence
Motion in magistrate court. Then appeal it to
the circuit court to preserve his rights.

That is my understanding of what
happened in September. Uh, we would simply go
back to what we said in the beginning, which is
that this is the way that this should proceed.

I am not sure that it is the way that it has
proceeded.

THE COURT:  Evidently not, otherwise
we would not be here.

KAREN RATIGAN: Well, again, —-- and
I haven’t -- I do believe that I spoke to
counsel the other day and asked if he filed an
appeal. I believe that he told me that he had
not.

The State’s position is that under the
post-conviction relief procedure act that a PCR
is not a substitute for an appeal and that, uh,

-- we would simply argue that if this case was

not appealed through the circuit court that the
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Earl Norris White v State of South Carolina 4

Case No. 10-CP-10-9745
Hearing of May 24, 2012
Before The Honorable Kristie Harrington
issues being raised today, that would be a
proper method of challenging it.

He can explain more what the issues are
before the coﬁrt, Your Honor.

THE COURT: Who was the attorney in
North Charleston at the municipal court?

‘MILTON STRATOS: He was not allowed
counsel at that time, Your anor.

THE COURT: He was not allowed
counsel?

MILTON STRATOS:  Well, he wasn’t
advised that he had a right to counsel. And
when he indicated to the court that he couldnft
afford counéel, they didn’t go into any further
discussion. I have a copy of the transcript of
record -—- which it took us two years to get that
transcript. I was initially -- my client and I-
were initially advised that there was no video
recording —- I mean, not video but audio. No
audio recording of the hearing. Then after we
filed under the State’s tort claims act, uh, we
were then provided, through discovery, a copy of
the audio. We just got that in January of this

year.
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THE COURT: The file —-—-
MILTON STRATOS: As well as the —-——
THE COURT: Then you filed the Motion

that everyone seems to indicate ——-—

MILTON STRATOS: We filed a 29 (e)
Motion.

THE COURT: Mr. Stratos.

MILTON STRATOS: I'm sorry, Your
Honor.

THE COURT: Mr. Stratos. I

understand that you are an advocate but my court

reporter has to write down everything that I say

and ——-—

MILTON STRATOS: Yes, ma’am. I
apologize.

THE COURT: -—- everything that you
say.

MILTON STRATOS: Yes, ma’am.

THE COURT: So please do not talk

over me and I will try not to talk over you.
MILTON STRATOS: Yes, ma’am. Sorry.
THE COURT: Have you filed the

appropriate Motion that everybody seems to think

that you ---
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MILTON STRATOS :
a 29 — we filed a 29(e) .—-

THE COURT:  What
that?

MILTON STRATOS:

We filed —— we filed
29(b) .

is the status of

The status is that

it’s been dismissed. Judgment was entered

against us.
THE COURT:  That
MILTON STRATOS: |
without a hearing, they ——-
THE COURT: Have
ruling?

MILTON STRATOS:

that ruling.

They —- they —-

you appealed that

I have not appealed

THE COURT: Are you going to appeal

that ruling?
MILTON STRATOS:

wanted to proceed with this

No, ma’am. We

matter.

THE COURT: Mr. Stratos, explain to

me how this is the appropriate forum.

MILTON STRATOS:

Under Section 3 of

the PCR statute, it seems that after-discovered

evidence is a viable -- as well as we’re going

to raise the attorney —-- uh,

advisement of
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having counsel present. But we believe that’s
appropriate for the PCR court.
| I meén, certainly there are other

avenues that can be taken. Lots of times people
give up their right to appéal and proceed on té
the PCR court, try to -- where they’re arguing
ineffective assiétance of counsel rather than
going through the appeal process.

THE COURT: All right. Ms. Ratigan, -
your response?

KAREN RATIGAN: - Your Honor, Rule
12 (b) of the magistrate rules, I don’t know if
that is the section to which counsel is
referring but ---

MITLTON STRATOS: Right.

KAREN RATIGAN: ——— that basically
provides for an after-discovered Motion before
the magistrate court.

What I’'m given to understand is that
the after—-discovered evidence they plan on
submitting is, in a nutshell, that the officer
perjured himself.

The State’s position is that that’s a

matter for the trial court, that after-
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discovered evidence is germane to that trial
which was conducted back in November of 2009;
that the trial judge who heard the trial should
be allowed to rule on the pofential value of
that after—-discovered evidence and that his or
her ruling on that should be appealed to the
circuit court.

Again, PCR is not a substitute for
issues that can be raised at trial or on appeal.
That’s Section 17-27-20(b) . There'are also a
multitude of cases that say that, you know, you
can’t raise anything in a PCR that should have
been raised at trial or on appeal. So, again,
we would state thaﬁ this is not the proper venue
at this time when there is that separate, proper
venue of going through magistrate court.

THE COURT: So you’re saying that
he’s never done that, so now he shouldn’t have
that opportunity?

KAREN RATIGAN: Well, the only
difference ié that he did not file an appeal to
the circuit court.

The after-discovered evidence may have

been in time for the trial but not an actual
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appeal. Magistrate appeals, as Your Honor
knows, get appealed to the circuit court.

So there’s been no appellate ruling on
whether that is truly after-discovered evidence
or was applicable at trial.

THE COURT: Mr. Stratos?

MILTON STRATOS: Well, the after-
discover evidence that we want to present to
this court wasn’t even discovered until January
of this year. That was all because the State
refused to provide us with a copy of the
investigation done by the North Charleston
Police Department, Department of Internal
Affairs, which found that their client (sic)

unlawfully arrested my client -—-

THE COURT: But, Mr. Stratos, is that

not the -- so you requested a new trial and thét

request was denied?
MILTON STRATOS: Correct.
THE COURT: And then you just stopped

with that avenue; is that correct?

MILTON STRATOS: Well, we —— we ——-
THE COURT: It’s a yes or no.
MILTON STRATOS: (No wverbal
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response) .

THE COURT: Did-you file a notice to
appeal?

MILTON STRATOS: No, ma’am.

THE COURT: Then what I am hearing

Ms. Ratigan say is that that precludes you from
going_forward here today. Is that correct, Ms.
Ratigan?

KAREN RATIGAN: We take the
position, Your Honor, you know, that in a PCR,
that if it should have been raised at trial or
on appeal then that’s the proper thing that

should have been done.

THE COURT: Mr. Stratos?

MILTON STRATOS: Well, I don’t agree
with that.

THE COURT: Right.

MILTON STRATOS: Certainly people

forego appeals, never appeal their trial at any
level, uh, don’t ask for a motion for
reconsideration or otherwise and just —-- that
would be the keystone which would allow them to
proceed on their PCR action.

KAREN RATIGAN: If T may, ——-—
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THE COURT: Yes, ma’am.

KAREN RATIGAN: The distinction is,
for example if somebody decides not to file an
appeal, they cannot come inta a PCR and argue
the trial judge erred in not admitting the
evidence —-- because that would have been an
appellate issue. That’s why there is a
distinction.

MILTON STRATOS: I’m not arguing that
the trial judge wouldn’t allow evidence that ——-—

THE COURT: Then what are you arguing
here?

MILTON STRATOS: I am arguing -- I am
going to argue here, one, that he had the right
to counsel; two, that after his revocation or
after the issuance of a bench warrant that he
had a right to counsel; and, three, that the
after-discovered evidence should be —-- that it
is so material to the facts of that case that he
should be allowed a new trial.

THE COURT: Ms. Ratigan, what relief
are you seeking? Dismissal of this PCR?

KAREN RATIGAN: Yes, Your Honor.

And specifically it has been long held that
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litigation of the issue of right to counsel is a
—-- so then we would just —— is not recognizable
under the Act because the Act itself, 17-27-
20(b), says that you can’t use it as a
substitute.

_We don’t have anything further to add
at this point.

THE COURT: Anything further, Mr.
Stratos?

MILTON STRATOS: Well, in the case of
Dangerfield v. State, cited by the Supreme Court
back in 2008 where an individual enﬁered a
guilty plea to charges without counsel present,
he appealed his decision - or filed a PCR on his
decision and then appealed that decision. They
didn’t preclude him from bringing in his post—

conviction relief action, although he entered a

plea of guilty and never even had a trial.

THE COURT: Do you have the citatioﬁ
or may the court have that copy?

MILTON STRATOS: I -—

THE COURT: Are you familiar with
that case?

KAREN RATIGAN: Yes, Your Honor. I
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would note that the —- I would note that Mr.
Friedman’s notes from that September hearing
state that Mr. Stratos argued this before Judge
Jefferson, who stated her belief that it was a
fotally different set of facts than this case.
So we would simply argue that he’s making the .
same argument a few months later than he
originally argued.

MILTON-STRATOS: There was no finding
made there. She agreed to continue ——-

THE COURT: Counsel! Counsel!

MILTON STRATOS: She agreed to
continue the matter.

THE COURT: I appreciate your zealous
advocacy; again, I really do. But please do not
interrupt me. Are you going to bring me the
citation?

MILTON STRATOS: (Tendering) .

THE COURT: Thank you. Anything
else, Mr. Stratos?

MILTON STRATOS: No, Your Honor. On
Bell v. State (phonetic), a 2011 case, —-—-—

THE COURT: Okay, here is what we are

going to do. I’m going to have you brief thils
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issue for me, Mr. Stratos, because I don’t have
the ability to read these marked over cases. So
you may present to me a brief. I will give you
ten days to submit the brief. Please make sﬁre
that you present the AG a copy of that brief
indicating why you should be allowed to go
forward, that it is a recognizable claim under
the statue.

Ms. Ratigan, if you feel the need to
respond, please respond. I will give you the
time to respond accordingly. It sounds like
you’ re pretty clear on your position, these
issues, and that you’re aware of the case law.

So, Mr. Stratos, I am going to give you
ten days to submit a brief. I will issue a
ruling based on those. If we need another

hearing, I will bring you back. Thank you.

(HEARING CONCLUDED):
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official court reporter for the 9% Judicial
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held before The Honorable Kristie Harrington on
May 24, 2012;

I further certify that I am neithér kin nor
counsel to any of the parties and have no

interest in the outcome of this action.

Deborah Gawtison

Circuit Court Reporter
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Charleston, South Carolina
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON )

: ) CASE NO.: 2010-CP-10-9745

Norris Earl White Jr. )

) SUPPLEMENTAL MEMORANDUM OF
v. ) LAW IN SUPPORT OF POST-CONVICTION

) RELIEF

State of South Carolina )

|
!

Comes Now Norris Earl White Jr., by and through };is counse@, Milton D. Stratos, and files this
supplemental memorandum of law in support his application for Post-Conviction Relief.

MEMORANDUM OF LAW

Petitioner filed this post-conviction relief applicaﬁon alleging that North Charleston Police -
Officer Sierra Shivers, acting as both the arresting officer and the prosecuting attorney, misrepresented
"facts material to the finding of guilt" to the trial court, averre;d "that said evidence is tantamount to fraud"
and concluded that the fraud perpetrated by Officer Shivers was a "substantial violation of the
Defendant's constitutional rights." Applicant contends that evidence discovered after the date of his trial,
including but not limited to evidence that Officer Shiver's gave perjured testimdny of material facts to
obtain conviction, warrants a reversal of the ﬁndiﬁg of guilt. Petitioner contends his fundamental rights-
and privileges as set forth in the Constitution of the United States and the Constitution of the State of
South Carolina were violated, and accordingly, submits that the violation of his constitutional rights
Warrants a reversal of his conviction.

FACTS

Applicant was arrested on November 5, 2009 by Officer Sierra Shivers, North Charleston Police
Department. He appeared without counsel before the local magistrate, Thaddeus Doughty, on November .
24,2009, and entered a plea of not guilty. The court proceeded with a bench trial and the Defendant was
found guilty based on testimony of Officer Shiver's: the Defendant received a suspended sentence, five
(5) days in jail suspended on his payment of a Four Hundred, Seventy ($470.00) Dollars. When the

Defendant asked the trial judge how he could appeal his conviction, the Defendant was informed that he



31

could not appeal his conviction until he paid the fine. When the Petitioner failed to pay his fine under the
conditions of his suspended sentence, a bench warrant was issued and Petitioner was arrested and
incarcerated without a hearing and held in the Charleston County Detention Center until he was able to
pay the fine.

‘ On October 22, 2010, Defendant filed a Motion in the North Charleston Municipal Court for
reconsideration pursuant to Rule 29(B) Séuth Carolina Rules of Evidence, requesting that the tn'ai court
review the video recording taken at the iucident location that Petitioner believe would show that Officer
Shiver's statement of fact was inaccurate. A hearing date was scheduled for May 18, 2012; however,
Defendant's attorney was going to be on out of town on vacation on the same date and a letter was faxed
to the clerk's office for the City of North Charleston requesting that the matter be continued and
rescheduled. The North Charleston clerk's office claims not to have rececived the request to continue and
the Motion was summarily dismissed. Defendant did not appeal.

ISSUE

Per the Petitioners filing of his PCR Application, Counsel for the Office of the Attorney General '
filed for summary judgment alleging that the exclusive remedy for addressing claims that the prosecuting
officer gave perjured testimony to obtain a conviction is a matter exclusively within the jurisdiction of the'
trial court under Rule 29(b), and thus that the Petitioner does not have standing to file an action pursuant-
to 17-27-45(b).

ARGUMENT

In South Carolina, the PCR Act was “desiéned to incorporate all rights available under federal
habeas corpus,” thereby replacing “all other common law, statutory or other rémedies.” S.C. Code Ann. §
17-27-20(b). Claims raised on PCR must be cognizable under the Post-Conviction Relief Act and the Act:
recognizes almost any abridgment of a state created right. Specifically, the statute permits the following
six categories of claims: (1) the conviction or sentence was in violation of the Constitution of the United
States, the South Carolina constitution, or South Carolina state law; (2) the court was without jurisdiction
to impose the sentence; (3) the sentence exceeds the mgximum authorized by law; (4) there ié evidence of.

Page 2 of 7
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material facts, not previously presented and heard, that requires vacation of fhe conviction or sentence in
the interest of justice; (5) the sentence has expired; probation, parole or conditional release ha.sv been
unlawfully revoked; or that the applicant is otherwise unlawfully held in custody or other restraint; and
(6) the conviction or sentence is otherwise subject to collateral attack upon any ground of alleéed error
previously available under any common law, statutory or other writ, motion, petition, proceeding or '
remedy. S.C. Code Ann. § 17-27;20(a)(1)-(6). A |
In Williams v. Ozmint, 380 S.C. 473, 671 S.E.2d 600 (S.C. 2008), the South Carolina
Supreme Court set forth the depth and degree to WhiC}:1 an applicant may obtain relief under the

Act:

“At common law, habeés relief was only ‘available to a convicted
defendant to attack the jurisdiction of the couﬁ imposing the sentence. -
See Ex parte Klugh, 132 S.C. 199, 128 S.E. 882 (1925) (recognizing that
habeas corpus is a collateral remedy and calls in question only the
jurisdiction of the court where judgment is challenged). However, during
the 1950s and 1960s, South Carolina courts greatly expanded the use of
the writ in order to ensure that our state afforded prisoners a proceeding
where they could assert claims regarding constitutional violations. See
Simpson . Stdte, 329 S.C. 43, 44, 4§5 SE.2d 429, 430 (1998)
(recognizing that the appeals in habeas matters increased between 1950
and 1970 apparently in: response to United States Supreme Court
decisions relating to the e@austion of state remedies requirement for
federal habeas corpus relief). In 1969, South Carolina adopted our
version of the Uﬁiform Post-Conviction Relief Act (UPCA), which
drastically limited the availability of habeas corpus. See James Blume,

note, An Imtroduction to Post-Conviction Remedies, Practice and

Page 3 of 7
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Procedure in South Carolina 45 S.C.L. Rev. 235, 263 (recognizing that

following the adoption of the UPCA, post-conviction relief largely

replaced habeas corpus relief). The UPCA directed that post conviction

relief (PCR) was to enco:xnpass the relief available under the common

law writ of habeas corpus, the relief available under the expansion of the

writ, and the relief available by collateral [380 S.C. 477] attack under

any common law, statutory or other writ, motion, petition, proceeding, or

remedy. See Simpson, 329 S.C. at 44, 495 S.E.2d at 430; S.C.Code Ann.

§ 17-27-20(b) (2007).” |

In a PCR proceeding, a defendant collaterally attacks his conviction and may raise any
claims of constitutional violations relating to his conviction. See, S.C. Code Ann. § 17-27-20(2)
(2007). Historically, the South Carolina Suprerﬁe Court has favored broadening the scope of
persons protected under the Act. Pursuant to S.C. Code Ann. § 17-27-20(a), the Act confers standing
to "any person who has been convicted of, or sentenced for, a crime..." Id.
The Act does not contain an express "in custody" requirement. In fact, one has standing

to apply for PCR if in custody, or the “results of his prior conviction still persist.” Jackson v.
State, 489 S.E.2d 915, 331 S.C. 486 (1997), Jones v. State, 322 S.C. 101, 102, 470 S.E.2d 110,
110 (1996) (emphasis added); see also McDujffie v. State, 276 S.C. 229, 277 S.E.2d 595 (1981).
Further, the Act doeé not expressly require the applicant receive a sentence of imprisonment -
before bringing a PCR action. Under the Act, any convicted persons or those sentenced for the

commission of a crime may institute a PCR proceeding. S.C. Code Ann. § 17-27-20(a). A sentence is not
limited to a term of imprisonment; instead, it may be either a term in prison or a fine or both. /d. A
conviction is interpreted as “prove[ing] a person guilty of a crime,” and “a sentence is not limited to a

term of imprisonment; instead, it may be either a term in prison or a fine or both.” Id.

Page 4 of 7
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In 1991the pétitioner in Jackson was convicted by the magistrate of possession of marijuana; he
did not appeal his case and he was not incarcerated as a result of the sentence imposed by the trial court.
Noﬁetheless, the S.C. Sﬁpreme Court held that Jackson was entitled to proceed with his PCR épplicgtion :
alleging a violation of his constitutional rights, if the lower court determined that he was suffering

continuing consequences as a result of his alleged invalid conviction, including where sentence is already

fully served. Jackson, 489 S.E.2d 915, 331 S.C. 486 (1997)

Applicants generally frame PCR actions as one based upon ineffective assistance of counsel. Al-
Shabazz v. State, 527 S.E2d 742, 747 (S.C. 2000) (transfer of prisoner not affecting duration of é _
sentence). However, ineffective assistance of counsel is not required. In fact, the notion that an applfcant
must assert ineffective assistance of counsel is underinclusive and conflicts with the PCR Act. Gibson v
State, 334 5.C. 515, 514 S.E. 2d (1999) (The court aadressed a PCR claim where the alleged violation of

constitutional rights went beyond ineffective assistance of counsel.)

" In Riddle v. Ozmint, 369 8.C. 39, 631 S.E.2d 70 (S.C. 2006) the Court's focus was not .
ineffective -assistance éf counsel, but rather the misconduct of the State's officer. The -Coﬁrt |
quoting Kyles opined, "The question is not whether petitioner would more likely have beén
acquitted had this evidence been disclosed, but whether, without this impeachment evidence, he
received a fair trial "resulting in a verdict worthy of confidence." Kyles, 115 S.Ct., at 434. In
Riddle, the Court reversed a death senrence based on the fact that the petitioner discovered after‘
his cqnviction.that the prosecutor had withheld a witnesses statement made shortly beforev thé .
defendants first trial. Far short of an allegation of fraud, the Court reversed the jury verdict in
the sentencing phase of both trials based on the. prosecuting attorney's failure to satisfy his
affirmative duty to notify defense counsel of the statement. On that single issue the S.C. Supreme
Court reversed the PCR courts denial of applicant’s application finding that "petitioner's trial was

rendered fundamentally unfair by prosecutorial misconduct.” Riddle, 369 S.C. 39, at 76.

Page 5 of 7
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We are concemned here not with the routine PCR issue whether trial counsel was ineffective, bﬁt
instead with whether prosecutorial miscoﬁduct, the presentation of false evidence and state misconduct
denied Applicant his constitutional right to due process. Applicant contends that there is evidence of
material facts not previously presented and heard that requires vacation of the conviction or sentence.
Evidence implicating fraudulent prosechtion, state misconduct, and presentation of false evidence were
uncovered after_ obtaining evidence through the filing of a FOIA, request of information. Said evidence
was recovered in April 2012, pursuant to the filing of a FOIA request of information with North
Charleston Police Department and contemporaneous motion to compel, filed on March 1, 2012. This
evidence‘remained concealed by the State even after the Petitioner filed his PCR application.

The results of the FOIA request are outrageous. The response contained an audible file of
petitioner’s trial, as well as information known to the prosecution and never disclosed to petitioner prior
to or after trial following numerous requests for the same. The results of the FOIA disclose that The City
of North Charleston, North Charleston Police Department, Office of Professional conduct, and members
of North Charleston Police Department, to include Chief Zumalt, had actnal knowledge and evidenée of
constructive misconduct and violations of due process, and this evidence was not disclosed by the State
for nearly three years. In addition, the FOIA results prove that false testimony and" false evidence was
presented by prosecuting Officer Shiver’s, the arresting officer, and that this evidenced was the basis of a
guilty finding.

CONCLUSION

The Supreme Court of the United States has consistently held fthat premeditated misrepresentation |
cannot be tolerated if we are to maintain any integrity and/or confidence in our judicial system. Giglio v
U.S., 405 U.S. 150, 153, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972) ("a prosecutor's deliberate deception of a
court and jurors by the presentation of knéwn false evidence is incompatible with rudimentary demands
of justice."); U.S. v. Bagley, 473 U.S. 667, 678, 105 S.Ct. 3375, 87 L.Ed.2d 481(1985) (a conviction
obtained by the knowing use of perjured testimony is fundamentally unfair and must be set aside if there
is- any réasonable likelihood that the false testimony could have affected the jury's judgment.) See, State v.

Page 6 of 7 -
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Quattlebaum, 338 S.C. 441, 527 S.E.2d 105 (2000) (Our judicial system relies upon the integrity of the "
participants.), Washingtén v. State, 324 S.C. 232, 478 S.E.2d 833 (19965 (The failure to correct false
evidence is as reprehensible as its presentation). - |

The case at bar presents an opportunity to redress the most egregious violation of the Constitution
of the United States and the State of South Carolina. The conviction .and incarceration of an individual
based on false testimony of the arresting officer acting as the prosecuting officer of this State is far more
than an abuse of the fundamental rights of the Petitioner, it is the desecration of all that our legalb sygtem ‘
represents. If there is a purpose for the Post-Conviction Relief Act, it is to remedy willful corruption by an
arm of the State and to cure the denial of liberty to any citizen based on false testimony. We have here a
rare chance to protect the integrity of the Constitution and the elern;;,ntary principles of justice demand
that we should not contemplate the denial of this Applicant’s opportunity to be heard.

Accordingly, based on the above authority and just cause, Applicant respectfully requests that this
honorable Court grant the Petitionef the right to be heard.

Respectfully submitted,

STRATOS LAW, LLC
MILTON D. STRATOS

Milton D. Stratos, Esq

1041 Johnnie Dodds Blvd., Suite 14A
Charleston, SC 29464

(843) 216-7739

(843) 216-0804 (¥)
milton@stratoslaw.com
ATTORNEY FOR APPLICANT
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )

) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) = A
. CASE NO. 2010-CP-10-09745 4/'2 S
Norris Earl White, Jr. )
)
Applicant, )
)
) ORDER

v. )
)
State of South Carolina )
)
Respondent. )
)

This matter is before the Court on Norris Earl White, Jr.’s (the “Applicant”) épplication for ..
post-conviction relief filed November 24, 2010. The Re;spondc;nt made its Return on August 11,
2011. A hearing was held at the Charleston County Courthouse on May 24, 2012 at which time thé
Applicant and his attorney, Milton D. Stratos, were -present. The Respondent was represented b‘y
Karen C. Ratigan, Esquire of the South Carolina Office of the Attorney General.

L PROCEDURAL BACKGROUND

The Applicant is not presently confined in the South éarolina Department of Corrections.
On November 8, 2009, the Applicant was arrested and issued a uﬁiform traffic ticket (#83928EN) for
disorderly conduct. | On November 25, 2009, the Applicant appeared at the Municipal Court for the
City of Northi Charleston and proceeded fo trial, after which Magistraté Judge Thaddeus Doughty
found him guilty as charged for disorderly conduct. The presiding judge imposed a penalty‘ of
$470.00. Attorney for the Applicant indicated that on October 22, 2010, a Motion for
Reconsideration was filed with the North Charleston Municipal Court alleging that a video taken of
the incident would show that the arresting officer’s statement at the Applicant’s trial was ina;curate.

This Motion was summarily dismissed because Defense Counsel was not present to argue the
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Motion.!. The Applicant did not appeal the conviction or the fine.
IL  ALLEGATIONS
The Applicant alleges the following grounds for relief in his Application:

1. There exists evidence of material fact, not previously presented and beard,

" which requires vacation of the conviction and sentence in the interest of justice.
Officer Shiver, the arresting officer, provided false testimony to support a wrongful
arrest, lacking in probable ~cause, and later a finding [of] guilt. Real and
uncontroverted evidence in the form of a video surveillance was not immediately
available, nor known at the time of trial. Officer Shiver’s bias and false testimony
supported a finding of guilt. '

2. The relief requested is based upon evidence discovered within one year after
sentencing and the evidence could not have been discovered earlier by exercise of
reasonable diligence. Following trial, a complaint was filed with the City of North
Charleston, Police Department, Internal Affairs, citing civil rights violations and
police misconduct in instituting Applicant’s arrest and later perpetuating a fraud upon
the court providing false testimony. After several months it was discovered that
Internal Affairs had located a video recording of the arrest and the events leading up
to the arrest. Applicant attempted to obtain a copy of said video evidence, however
his demand was denied by both the owner of the video as well as North Charleston
Police Department. At this point in time Applicant did not know exactly what the
video surveillance may have captured at the time of the arrest. A copy of the video

evidence was obtained only after hiring an attorney and service of a subpoena duces
tecum.

3. Newly discovered video evidence speaks plainly to Applicant’s innocence,
and denying relief would result in patent injustice and a denial of fundamental
fairness. The newly discovered video evidence reveals that the arrest for disorderly
conduct was wrongful, lacking in probable cause, and unsupported by any evidence
that a crime had been committed. Conversely, the evidence is dispositive of wrongful
arrest and a gross miscarriage of justice.

III. FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the PCR Application, the uniform traffic ticket, the case history
from the North Charleston Municipal Court, arguments of counsel, and the Supplemental

Memorandum of Law in Support of Post-Conviction Relief submitted by Applicant’s Counsel, and

!In the Applicant’s Supplemental Memorandum of Law in Support of Post-Conviction Relief, Applicant’s Counsel
alleges the hearing date for the Motion for Reconsideration was scheduled for May 18, 2012. Because Counse%.was
going to be out of town on vacation on the same date, he claims he faxed a letter to the. Clerk’s Office for the? City of
North Charleston requesting that the matter be continued.. The Clerk’s Office ‘clal%m not to have received the
request for continuance; therefore the Motion for Reconsiflera¥on was summarily dismissed.
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makes the following findings of fact and conclusions of law.
Pursuant to the Uniform Post-Conviction Procedure Act (the Act), S.C. Code Ann. §§ 17-27-

10 et seq. (2003), an Applicant may commence a post-conviction relief action on the following

grounds:

1. That the conviction or the sentence was in violation of the Constitution of the
United States or the Constitution or laws of this State;

2. That the court was without jurisdiction to impose sentence;

3. That the sentence exceeds the maximum authorized by law;

4. That there exists evidence of material facts, not previously presented and

~ heard, that requires vacation of the conviction or sentence in the interest of
justice; '

3. That his sentence has expired, his probation, parole or conditional release
unlawfully revoked, or he is otherwise unlawfully held in custody or other
restraint; or '

6. That the conviction or sentence is otherwise subject to collateral attack upon

any ground of alleged error heretofore available under any common law, .
statutory or other writ, motion, petition, proceeding or remedy; may institute,
without paying a filing fee, a proceeding under this chapter to secure relief.
S.C. Code Ann. § 17-27-20(a) (2003).
However, S.C. Code Ann. § 17-27-20(b) of the Uniform Post-Conviction Procedure Act

states that post-conviction relief “is not a substitute for nor does it affect any remedy incident to the

proceedings in the trial court, or of direct review qf the sentence or conviction.” In Sirhmons v. State,
264 S.C. 417, 423, 215 S.E.2d 883, 885 (1975), the South Carolina Supreme Court reiterated that
errors which can be reviewed on direct appeal may not be asserted for the first time, or reasserted, in
'post-conviction proceedings. Simmons gives effect to the Legislature's clear intent that the post-

conviction relief procedure is not a substitute for appeal or a place for asserting errors for the first

time which could have been reviewed on direct appeal. Drayton v. Bvatt, 312 S.C. 4, 430 S.E.2d 517

(1993) (citing Peeler v. State, 277 S.C. 70, 283 S.E.2d 826 (1981); Cummings v. State, 274 S.C. 26,

260 S.E.2d 187 (1979); Ashley v. State, 260 S.C. 4

, 196 S.E.2d 501 (1973); Sellers v. Boone, 261
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S.C. 462,200 S.E.2d 686 (1973)). Furthermore, issues that could have been raised at trial' or on direct
appeal cannot be asserted in an application for post-conviction relief absent a claim of ineffective
assistance of counsel. Id. at 9, 430 S.E.Zd 520 (citing Hyman v. State, 278 S.C. 501, 299 S.E.2d 330
(1983)). | |

The allegations raised in the Applicant’s PCR application were not directly "appealed.
Accordingly, this Court finds and concludes this matter should be summarily dismiss;ad for failure to
state a claim' cognizéble under the Act.

IV.  CONCLUSION
" Based on the records, pleadings, the arguments of counsel, and evidence presented, this Court:

finds the PCR application' must be dismissed based upon thé Applicant’s failure to articulate a
cognizable claim for relief under the Uniform Post-Conviction Procedure Act. This Court advises
the Applicant that he must file a notice of intent to appeal within thirty (30) days from the receipt of
this Order if he wants to secure the appropriate app;ellate review.. His attention is also directed to
Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for the appropriate procedurés
to follow after notice of intent to appeal has been tim'ely'ﬁled.

IT IS THEREFORE ORDERED THAT:

1. The Applicant’s post-conviction relief application is DENIED AND
DISMISSED WITH PREJUDICE. :

RA_

day of

AND IT IS SO ORDERED this 3

-Charleston, South Carolina.

4 of 4
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STATE OF SOUTH CAROLINA ) IN THE MUNICIPAL COURT FOR
Y THE CITY OF NORTH CHARLESTON
COUNTY OF CHARLESTON ) RECEIVED
) Case Number: 83928EN
THE CITY OF N. CHARLESTON, ) GCT 92 200
Plaintiff, ) _
V. ) CLERK OF COU};:YESTbN
NORRIS EARL WHITE, JR., ) MOTION FOR NEW TRIAL PURSUSNPF NORTH CHARES
Defendant. ) TO RULE@b) SCRCP

)

NOW COMES the Defendant, Norris Earl White, Jr., by and through his
undersigned attorney, on Motion for New Trial pursuant to Rule 28(b) of the South
Carolina Rules of Criminal Procedure. The basis for this Motion is that the Defendant
was illegally arrested without probable cause or reasonable grounds on or about
November 8, 2009 by North Charleston Police Officer Shivers and charged with the
criminal offense of Disorderly Conduct. Officer Shivers alleged that the Defendant was
committed a breach of the peace in his presence inside the Waffle House located at 2571
Ashley Phosphate Road, Officer Shivers specifically averred that Mr. White was being
loud and belligerent and accosting customers and Waffle House personnel.

Mr. White appeared before the Honorable Thad Doughty, Municipal Court Judge
for the City of North Charleston, on or about November 25, 2009. At the bench trial of
the Defendant, Officer Shivers testified under oath that the Defendant was causing a
disturbance inside the Waffle House Restaurant and recited facts consistent with the
allegations set forth above. The Defendant denied the said allegations and testified that
he did not engage in any act supporting a finding consistent with said charge. Rather,
Defendant stated and believes that Officer Shivers misrepresented the facts to the trial
court. Based on the evidence presented, the court found the Defendant guilty and
sentenced him to a fine of Four Hundred and Seventy (§470.00) Dollars.

After the trial, the Defendan’g ccntacted the Office of Internal Affairs for the City
of North Charleston Police Department and filed a complaint against Officer Shivers |
charging Officer Shivers with making an illegal arrest, and thereby further alleged that

Officer Shivers committed fraud having misrépresented the facts before the Municipal

Court.

Page 1 of 3.
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Internal Affairs determined that a video tape of the incident was recorded by
camera’s at Waffle House and obtained a copy of the video tape. After reviewing the
video recording, the North Charleston Police Department’s Office of Professional
Standards investigating the complaint of misconduct on the part of Office Shivers -
determined that “a violation of Department policy occurred and (they have) taken
corrective action.” Neither the particular violation nor the level of corrective action was
disclosed in the letter forwarded to the Defendant, and no action was taken by the North
Charleston Department of Internal Affairs to correct Mr. White’s criminal conviction for
Disorderly Conduct.

On March 29, 2010, the Defendant contacted the office of the undersigned
attorney after failing in his attempts to obtain the particularized findings of the North
Charleston Office of Internal Affairs and/or a copy of the video recording. Although
counsel immediate forwarded notice of his representation and requested a copy of the
video and written reports, the Office of Internal Affairs refused to respond even after
several attempts were made to acquire these documents. Defendant’s frustrations
continued until approximately August of 2010 when a copy of only the video recording
was provided to his attorney.

In order to insure the accuracy of the allegations set forth herein, on June 23, 2010
counsel forwarded a written request to the Clerk of Court for the City of North Charleston
seeking to obtain a copy of the audio recording of the proceeding held before the
Honorable Thadeus Doughty. Several more written request were forwarded to the Clerk
between June and September of 2010, and on September 30, 2010, counsel was advised
that the recording taken during that proceeding was inaudible and the only account of the
findings was the Case History Report. A copy of the report was provided to counsel at
that time.

Defendant has knowledge and believes that the video recording of the incident is
incontrovertible evidence that he engaged in no action warranting his arrest and that the
evidence related by Officer Shiver‘s to the trial court was neither accurate nor consistent
with the scene depicted in the video. Furthermore, the video reveals that the testimony of

Officer Shivers, under oath before the Honorable Thadeus Doughty, was a gross

Page 2 of 3.
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misrepresentation of the facts to the level of fraud perpetrated upon the court.

Based on the foregoing, the Defendant now moves before this Honorable Court
for new trial pursuant to Rule 28(b) of the South Carolina Rules of Criminal Procedure
and for an Order setting aside the finding of the trial court based on after discovered
evidence that was in the possession of North Charleston Police, but withheld from the
Defendant. But for the due and diligent efforts of the Defendant this evidence would not
have been discovered.

Defendant moves to set aside the judgment and for a new trial pursuant to Rule
28(b) of the South Carolina Rules of Criminal Procedure. Defendant avers that the
Court’s testimony of Officer Shivers was a misrepresentation of the facts material to the
finding of guilt, that said evidence is tantamount to fraud, and that a substantial violation
of Defendant’s constitutional rights, as well as a blatant violation of SC Code 23-17-90,
(Illegal Arrest) be sanctioned if relief is not granted allowing Defendant a new trial in this
matter.

Defendant now pleads upon this court to grant his Motion for New Trial and
setting aside the judgment..

RESPECTFULLY SUBMITTED on this the VZ\X ay of y
2010 in the Municipal Court for the City of North Charleston, South Carolina.

MITLON D. STRATOS

ATTORNEY FOR DEFENDANT

1041 JOHNNIE DODDS BLVD.,, SUITE 14A
MOUNT PLEASANT, SC 29482

OFF: (843)216-7739 FAX: (843)216-0804
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