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Zelenka, Semor AssIstant Attorney General WilhaIn 
Edgar Salter, III, Office of the Attorney General, of 
ColumbIa, SolIcItor Robert M An atl , of GreenvIlle, 
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PER CURIAM Appellant, Danan K Robmson, was convIcted of 
murder and possessIOn of a weapon dunng the commISSIOn of a VIOlent cnme 
and was sentenced to hfe wIthout parole Robmson appeals, assertmg the 
tnal Judge demed hIm hIS nght to confrontatIOn by rulmg certaIn eVIdence 
relevant to hIS defense was madmIssIble untIl such tIme as Appellant 
establIshed all four elements of self-defense, resultmg m ShIftIng the burden 
to Appellant and denymg hIm the nght to confront the State's WItnesses 
dUrIng the State's case-m-chlef We affirm I 

FACTUAL/PROCEDURAL BACKGROUND 

ThIS case mvolves the shootmg death of WIlham GodWIn (VIctIm) on 
January 26, 2005 Latnce AtkInson, Appellant's hve-Ill gIrlfhend and the 
COUSIn of VIctIm, testIfied that m the early hours of the mornmg before the 
shootIng, she and Appellant argued, at WhICh tIme Appellant hIt Latnce m 
her face Later 10 the mornmg, one of Latnce's relatIves asked her what was 
wrong wIth her eye Latnce then observed a mark under her eye When the 
relatIve pomted the mJury out to KeIth Wilhams, the father of Latnce's 
chIldren, KeIth questIOned Latnce about what happened Latnce told hIm 
what occurred but mdIcated KeIth should not be concerned because she 
mtended to take care of the matter KeIth learned from one of theIr chIldren 
that the InCIdent took place In front of the chIldren, but Latnce InSIsted she 
would handle the problem by speakIng to Appellant's father Her InJunes 
consIsted of a slnall brUIse under her eye and a swollen IIp 

Sammy Groves testIfied that on Jdnuary 26, he came mto contact WIth 
Appellant outSIde the Boulder Creek apartment where Appellant lIved WIth 
Latnce At that tIme, Appellant told Sammy that he had been fightmg WIth 

1 We deCIde thIS case WIthout oral argument pUrfJUdnt to Rule 215, SCACR 



Latrice and that he had "smacked" her, resultIng In both KeIth and VIctIm 
confrontIng Appellant about the matter Appellant was concerned about the 
sItuatIOn WIth VIctIm and KeIth Sammy advIsed Appellant he should 
"fight," and Appellant responded that he had a 38 calIber gun 

Around 11 30 that mght, as Sammy and Appellant were stIll outSIde 
talkmg, Latnce arrIved at her apartment WIth Latnce's mother, Paulette 
Edens, and Latnce's two chIldren As they approached, they saw Appellant 
standIng In front of the door talkIng to Sammy Appellant began askIng 
LatrIce why she was "tellmg these lIes," and then told her, "You're people 
aIn't gOIng to be rollIng up on me, sIttmg m the parkmg lot lIke they gomg to 
do somethIng to me" Appellant further stated, "They don't know who I am" 
and referred to why others "call hIm 187 ,,2 Appellant was tellIng LatrIce that 
her famIly and her chIldren's father were not gomg to be "comIng at hIm" and 
threatemng hIm Sammy testIfied Appellant told LatrIce she needed to stop 
sendIng her people at hIm, or he would "lay them down" After puttIng her 
chIldren to bed In her apartment, LatrIce went two doors over to her mother's 
apartment for theIr customary tIme of drmkIng coffee 

VIctIm, who often Jomed hIS COUSIn and aunt In drmkmg coffee, then 
arrIved at the bUIldIng and asked Appellant and Sammy where Latnce was 
Sammy told VICtIm she was at her mother's apartment VIctIm went mSIde 
Paulette's home, came back out shortly thereafter, drove off for a short penod 
of tIme, and then returned to Paulette's apartment DurIng VIctIm's departure, 
Sammy went to hIS gIrlfrIend's apartment to retrIeve hIS phone for Appellant 
to use When Sammy returned, they went mSIde Latnce and Appellant's 
apartment and Appellant used the phone to make two calls, one of whIch was 
to ask for a nde Thereafter, "some guys" arrIved at the apartment lookmg 
"amped up, lIke [there] was about to be a fight" Appellant then walked past 
the group of people to Paulette's door As he passed by, he told the group, 
"am't no U1:>e m y'all catchmg a mI~demednor" Sammy then heard gunshots 
comIng from Paulette's apartment When Appellant stepped out of the 
apartment, he had a gun down by hIS SIde 

2 A WItness qualIfied as an expert In the area of so eet slang testIfied the term 
"187" denves from that sectIOn of the CalIfornia Penal Code for murder, and 
IS the term used for murder 
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Latnce testIfied she, VIctIm, and her mother were m her mother's 
kItchen when they heard a knock on the door Latnce opened the door and 
let Appellant mto the home Appellant followed behmd Latnce as she 
walked to the kItchen, and he contmued to confront Latnce about tellmg lIes 
and her famIly threatenmg hIm Latnce mdicated to Appellant that she dId 
not know to what he was refernng When he would not explam, Latnce told 
Appellant she was not gomg to keep askIng, and she jomed her mother and 
V IctIm SIttIng at the kItchen table Appellant was upset and mad, and as he 
contmued to talk about Latnce's famIly, VIctIm stood up and started walkmg 
toward Appellant Accordmg to Latnce, VIctIm had stopped walkmg and 
rested hIS hand agamst the wall VIctIm asked Appellant what he meant by 
"famIly" and whether he was referrIng to VIctIm Appellant then took hIS 
hands out of hIS pockets and Latnce heard two, loud firecracker sounds and 
then three or four more shots VIctIm fell to hIS knees and then to the ground 
Appellant turned around and walked out the door 

Dunng cross-exammatIOn, Appellant proffered the testImony of Latnce 
regardIng VIctIm's pnor conVIctIOn Out of the presence of the JUry, Latnce 
testIfied she had learned VIctIm had been m JaIl on a murder charge, but 
denIed remembenng havmg a dIscussIOn WIth Appellant about It She 
testIfied, however, she dId remember a conversatIOn between VIctIm and 
Appellant referrmg to "the smell of blood or hurtmg somebody or kIllmg 
somebody that leaves you WIth the memory of blood," and that both 
VIctIm and Appellant were noddmg and agreemg WIth one another on the 
subject The trIal judge found testtmony of Latnce's knowledge of VIctIm's 
conVIctIOn Irrelevant as It dId not show Appellant's knowledge, but found 
testImony about the blood conversatIOn between Appellant and VIctIm 
admISSIble Also dunng her cross-exammatIOn, Appellant sought to ehclt 
testimony from Latnce regardmg Latnce's SI&ter, Jeanetta, and a man ~he had 
dated named RO<.-ko Wh<.-n asked about a tIme Rocko "had put hIS hands on 
Jeanetta, II the State objected and the tnal judge sustamed the ObjectIOn to that 
questIOn, as well as to a quebtIon conct.rmng Appellant's presence dunng a 
confrontatIOn between VIctIm and Rocko The tnal judge gave Appellant the 
opportumty to thereafter proffer the testImony of Lat} Ice regardIng an 
mCldent where VIctIm "put hIS hands on" Rocko because Rocko had hIt 
Jeanetta, and whether Rocko related the mCldent between hIm and VIctIm III 



front of Appellant Latnce dId not remember the confrontatIOn between 
VIctIm and Rocko bemg dIscussed In front of Appellant but dId remember 
havmg a conversatIOn WIth Appellant wherem she related to Appellant the 
InCIdent that occurred between Jeanetta and Rocko The trIal Judge I)ustamed 
the State's ObjectIOn to thIS proffered testImony m part because Latnce demed 
knowledge of the dISCUSSIOn regardmg the mCldent between VidIm and 
Rocko takmg place m Appellant's presence 

The State also called Paulette to the stand, who testIfied that when 
Appellant entered her home, he came Into the kItchen and stood near Latnce 
as the two bIckered back and forth After Appellant stated, "I'm tIred of y'all 
and y'all famIly," VIctIm got out of hIS chaIr and started wallong and then 
stopped When V Ictun was shot, he slumped to hIS knees and fell forward 
After Appellant shot VIctIm, he turned around and walked out the door as If 
he had not done anythmg 

VIctIm was pronounced dead at the scene He suffered a total of three 
gunshot wounds, WIth a gunshot to the head bemg the fatal wound 

Appellant took the stand m hIS defense He admItted that the mght 
before the shootIng he hIt Latnce m her face Accordmg to Appellant, 
V IctIm later came to the apartment Appellant shared WIth LatrIce several 
tImes that day On the first trIp, VIctIm was upset and barged Into the 
apartment, askmg what was gomg on between hIS COUSIn and Appellant 
VIctIm mdIcated AntonIa told hIm Latnce had mJunes to her face He then 
warned Appellant before leavmg the apartment that he would kIll Appellant If 
he was stIli there when he returned Less than an hour later, VIctIm appeared 
agam at the apartment and stated he had already told Appellant If he was stIll 
there and he dIscovered somethmg was wrong WIth Latnce, he was gomg to 
kIll Appellant VIctIm then walked away, slammIng the apartment door 
About one hour later, VIctIm returned to the apartment a thIrd tIme, "bammm' 
on the door" ThIS tIme Appellant dId not open the door, but went to an 
upstaIrs wmdow and mdlcated to VIctIm he dId not want any trouble VIctIm 
contmued to knock on the door a few mmutes and then left VIctIm returned 
a fourth tIme, dbout twenty to thIrty mmutes before LatrIce ("ame home, and 
agam knocked on the door At thIS pomt, Appellant mamtams he was scared 
and nervous about VIctIm's actIOns VILlIm :::,taycd m the an"d about five 

5 



6 

mmutes before he eventually left m hIS car As Appellant was lookmg out 
the wmdow, he saw Sammy outsIde and yelled down to hIm Appellant then 
put on hIS Jacket, whIch he knew held a gun m the pocket, and went outsIde 
to talk to Sammy m order to ask Sammy If he could use hIS phone Appellant 
expldmed to Sammy what had occurred and told hun about threats mdde to 
hIm by KeIth and VIctIm Sammy retneved hIS phone and AppeI1ant t4en 
made a phone call to hIS fnend TraVIS, askmg for a nde 

FIve to ten mmutes after Appellant called TraVIS, Latnce and her 
mother amved at the apartment At that tIme, Appellant asked Latnce why 
she kept sendmg her famIly there to threaten hIm Latnce acted as If she dId 
not know what he was talkIng about After LatrIce put her chIldren to bed, 
she went over to her mother's apartment VIctIm then arrIved and asked 
where Latnce was After Sammy told hIm she had gone to her mother's, 
VIctIm went mto Paulette's apartment Appellant testIfied he deCIded to go to 
Paulette's because when Latnce first amved she mdlcated she needed to talk 
to hIm and he had not finIshed dlscussmg the sItuatIOn WIth her famIly WIth 
her Further, because hIS nde had arrIved, he wanted to lock up theIr 
apartment and needed to take the keys to Latnce 

Appellant knocked on Paulette's door and Latnce let hIm mto the 
apartment Latnce walked mto the kItchen, whIle Appellant stood between 
the kItchen and hvmg room trymg to explam to Latnce what had been 
happenmg Appellant told Latnce she needed to stop sendmg her famIly to 
threaten hIm Latnce acted as If she dId not know what was gomg on and had 
not saId anythmg to her famIly At some pomt, VIctIm stood up and saId, 
"Who are you talkmg to? Me?" Appellant descnbed VIctIm as walkmg 
toward hIm m a "rush" WIth hIS hand balled up and runnmg toward hIm 
Appellant testIfied he was much smaller than VIctIm and dId not know If 
VIctIm possessed a weapon or was gomg to try to fight hIm Appellant stated 
he was mtImldated and feared he was about to be hurt As VIctIm nlshed 
toward hIm, Appellant pulled hIS gun out and started shootmg out of fear 

Durmg the State's presentatIOn of eVIdence, the tnal Judge ruled vanous 
testImony that the defense sought to ehclt on cross-exam matton, Includmg 
that dIscussed m regard to Latnce, Wd~ madmissible for varIOUS reasons 
mciudmg, but not lImIted to, hIS determmatton the eVIdence was Irrelevant, It 



was relevant but the relevance was outweIghed by other factors, and the 
proffered testImony showed the wItness demed knowledge After the State 
rested, Appellant proffered certam testImony of hIS sIster, AlIcIa, seekmg to 
mtroduce eVIdence of Appellant's knowledge before the shootmg that VIctIm 
had been convIcted of murdenng hIS stepfather The Judge granted the State's 
motIOn m lImme to exclude the conVIctIOn, based upon the fact that the 
VIOlence assocIated WIth the conVIctIOn was not dIrected toward the 
Appellant and It was not closely connected m pomt of tIme or occaSIOn, but 
noted hIS rulmg was prelImmary and subject to change 3 The Judge further 
sustamed the State's relevancy ObjectIOn to defense counsel's questIOn to 
Appellant's SIster as to whether she knew that KeIth owned or possessed a 
gun 

At the start of Appellant's testImony, the tnal Judge lllitially ruled 
eVIdence concernmg Appellant's mteractIOn WIth KeIth on the day of the 
shootmg, proffered to show Appellant's state of mmd m regard to self­
defense, was madmissIble because the eVIdence at that pomt dId not support a 
charge of self-defense However, after heanng Appellant's testImony and 
further argument of counsel, the Judge changed hIS mmd and determmed self­
defense should be submItted to the JUry The Judge further noted hIS 
reconsIderatIOn of the matter raIsed a questIOn of what addItIOnal eVIdence 
should be allowed The only eVIdence pomted out by defense counsel at thIS 
Juncture was eVIdence of the InteractIOn between KeIth and Appellant, and 
eVIdence of VIctIm's pnor conVIctIOn The tnal Judge thereafter ruled 
eVIdence concernmg KeIth's actIons toward Appellant on that day was 

3 See State V Day, 341 S C 410,419-20, 535 S E 2d 431,436 (2000), State 
V Amburgey, 206 S C 426, 429, 34 S E 2d 779, 780 (1945) (holdmg, III 

murder prosecutIOn of one pleadmg self-defense agamst an attack by 
deceased, eVIdence of other specIfic mstances of VIOlence on deceased's part 
IS madmls~Ible, unless the mstances of VIOlence were dIrected agamst 
defendant or, If dIrected agamst others, were so closely connected m pomt of 
tIme or occaSIOn WIth the homICIde as reasonably to mdIcate deceased's state 
of mmd at time of the homKlde, or to produce reasondble apprehensIOn of 
great bodIly harm) 
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relevant and admIssIble He further ruled admIssIble eVIdence of VIctIm's 
pnor convICtIOn 

Thereafter, Appellant testIfied regardmg a conversatIOn he had WIth 
VIctIm m WhIch VIctIm stated he had been to JaIl, and "whatever he went to 
JaIl for he used to taste blood" At certam tImes when VIctIm was around 
Appellant, VIctIm would mdIcate he had commItted the murder of hIS 
stepfather Appellant further testtfied that on the evenmg of January 26, 
2005, before VICtIm made hIS first appearance at the apartment, KeIth came 
over and asked Appellant what happened between hIm and Latnce 
Appellant stated that KeIth was upset, wantmg to know why Appellant hIt 
Latnce m front of Keith and Latnce's daughter Durmg thiS tIme, Appellant 
observed that KeIth held a gun m his hand KeIth mdIcated Antoma had been 
the source of rus mformatIOn regardmg Latnce's mjury When VIctIm later 
came over and saId the same thmg to hIm, and mdIcated the source of 
mformatIOn was Antoma, Appellant began thInktng VictIm and KeIth had 
been m contact about the matter ThIS made Appellant scared, and he felt he 
needed to talk to Latnce so she could explam thmgs to her famIly Appellant 
mamtamed when he deCIded to go to Paulette's apartment he dId not belIeve 
he was walkmg mto a VIOlent SItuatIOn, because he dId not thmk VIctIm 
would do anythmg m front of hIS aunt, Paulette However, because he had 
been threatened repeatedly that day, when VIctIm rushed toward hIm WIth hIS 
hands balled up, Appellant feared for hIS hfe and he started shootmg At the 
close of the eVIdence, upon the request of the defense, the trIal judge 
mformed the JUry he took JudICIal notIce of the fact that VIctIm had been 
convIcted of second degree murder m North Carolma m 1989 

After closmg arguments but pnor to the court chargmg the JUry, 
defense counsel made a motIOn for mIstnal argumg the trIal judge's mitIal 
rulmgs that excluded certam eVIdence relevant to hiS ~elf-defense claIm 
precluded hIm the nght to confront the State's WItnesses and created a ShIft m 
burden The tnal judge asked counsel to pomt to speCIfic mstances, other 
than that of a WItness concemmg whether she knew Appellant had knowledge 
of V Idlm's conVIctIOn, where an ObjectIOn was made durmg cross­
exammatIOn resultmg m the defcnse bemg unable to present the eVIdence 
Counsd as~erted "KeIth WIllIams and hIS connectIon," the murder conVIctIOn 
of VIctIm, Latflce's knowledge regardmg KeIth ever havmg a gun, and the 



shOWIng of the gun to Appellant on the nIght In questIOn had also been 
excluded The trIal Judge found Appellant had not been dented the rIght to 
confront LatrIce, as she was present durIng the entIre trIal and Appellant 
could have recalled her The Judge mqUIred as to whether Appellant would 
lIke to call Latrlce and put her on the stand, but Appellant declIned The tnal 
Judge charged the law of self-defense to the jury The jury ultImately 
returned gUIlty verdIcts on both the murder and weapons posseSSIOn charge 

ISSUE 

"Whether the court dented appellant hIS rIght to confrontatIOn and 
legItImate cross-exammatIOn of state's wItnesses about matters probatIve of 
self-defense where the court prohIbIted cross-exammatIOn of State's 
wItnesses untIl such tIme as the court deemed there was eVIdence e1:ltabhshmg 
all four elements of self-defense, SInce thIS rulmg was procedurally unfaIr, 
and It also was burden shIftIng?" 

STANDARD OF REVIEW 

The deCISIOn to grant or deny a mistnal IS wIthm the sound dIscretIOn 
of the tnal court and WIll not be overturned on appeal absent an abuse of 
dIscretIOn amountmg to an error of law State v CouncIl, 335 SCI, 12, 515 
S E 2d 508, 514 (1999) The power of a court to grant a mlstnal oUght to be 
used WIth the greatest cautIOn under urgent CIrcumstances, and for very plam 
and ObVIOUS causes stated mto the record by the trIal court State V Stanley, 
365 S C 24, 34, 615 S E 2d 455, 460 (et App 2005) "A mIstrIal should 
only be granted when 'absolutely necessary,' and a defendant must show both 
error and resultmg prejUdICe III order to be entItled to a mIstnal" ML "The 
grantmg of a motIon for a mIstrIal IS an extreme measure whIch should be 
taken only where an mCldent IS so grIevous that prejUdICIal effect can be 
removed m no other way" Id 4 

4 Although Appellant does not speCIfically assert the tnal Judge elTed III 

denymg hIS motIon for mIstnal, It IS only m hIS motIon for mistnal that he 
raIsed the Issue he now argues on appeal We therefore find the proper 
~tandard of reVIew to apply IS that for a ruhng on a motIOn for mlstn .. tl 
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LAW/ANALYSIS 

Appellant contends he was demed hIS rIght to confront wItnesses 
agaInst hIm when the trIal Judge ruled certaIn eVIdence relevant to hIS self­
defense claim madmIsSIble, findmg the eVIdence was not a legItImate area of 
cross-exammatIOn untIl all four elements of self-defense were establIshed 
He asserts thIS rulmg was burden shIftmg, that Appellant had the nght to 
confront the WItnesses dUrIng the State's case-m-chIef, and the rulmg was 
arbItrary and unreasonable We find no reversIble error 

"The ConfrontatIOn Clause of the SIxth Amendment, whIch was 
extended to the states by the Fourteenth Amendment, guarantees the rIght of 
a cnmmal defendant to confront WItnesses agaInst hIm, and thIS mcludes the 
nght to cross-examme wItnesses" State V Holder, 382 S C 278, 283, 676 
S E 2d 690, 693 (2009) 

The nght to present a defense IS not unhmIted, but must bow to 
accommodate other legItImate mterests III the cnmInal trIal 
process The accused does not have an unfettered nght to offer 
[evIdence] that IS Incompetent, pnvIleged, or otherwIse 
InadmISSIble under standard rules of eVIdence Defendants are 
entItled to a faIT OPPOrtunIty to present a full and complete 
defense, but thIS nght does not supplant the rules of eVIdence and 
all proffered eVIdence or testImony must comply WIth any 
apphcable eVIdentIary rules pnor to admIssIOn 

State V Lyles, 379 S C 328, 342-43, 665 S E 2d 201, 209 (Ct App 2008) 
(Internal CItatIOns and quotatIOn marks omItted) Included In the defendant's 
SIxth Amendment nght to confront hIS accusers IS the nght to a meanmgful 
cross-exammatIOn of an adverse WItness, but thIS does not mean the tnal 
court conductmg a cnmmal tnalloses Its usual dIscretIOn to lImIt the scope of 
('ross-exammatIOn State V Turner, 373 S C 121, 130, 644 S E 2d 693, 698 
(2007) Rather, "tnal courts IetaIn WIde latItude, msofar as the ConfrontatIOn 
Clause IS concL-med, to Impo~e reasonable lImIts on such cross-exammatIOn 
based on concerns about, among other thmgs, preJudIce, confusIOn of the 
Is~ues, or mterrogatIOn that IS only margmally relevant II Id "[A]s to cross­
exammatlOn specIfically, the ConfrontatIOn Clause 'guarantees only an 



opportumty for effectIve cross-eXamInatIOn, not cross-eXamInatIOn that IS 
effectIve In whatever way, and to whatever extent, the defense mIght wIsh II' 

State v Stokes, 381 S C 390, 401-02, 673 S E 2d 434, 439 (2009), quotIng 
Umted States v Owens, 484 US 554, 559 (1988) In Stokes, the court held 
admIssIOn of extnnsIC eVIdence of a wItness's prIor mconsIstent statement dId 
not vIOlate defendant's SIxth Amendment nght of confrontatIOn at a murder 
trIal, even though the WItness demed makIng the statement, where defendant 
had an opportumty to cross-examIne the WItness gIVen that the WItness 
appeared at tnal, was avaIlable for cross-eXamInatIOn, could have been 
recalled after the extrInSIC eVIdence was admItted, and was not restrIcted In 
any way from testItymg Id at 398-403,673 S E 2d at 438-441 

The only argument made by Appellant to the trIal Judge regardIng the 
demal of hIS rIght to confront the State's WItnesses and a resultmg shlftmg of 
the burden was m hIS mohon for mIstrIal There, the dIscussIOn of excluded 
eVIdence centered around the testImony of Latnce, and Appellant pomted to 
the folloWIng specIfic eVIdence as haVIng been Improperly excluded (1) 
eVIdence the WItness knew Appellant had knowledge of VIctIm's convIctIOn, 
(2) "KeIth WIllIams and hIS connectIOn," (3) the murder convIctIOn of 
VIctIm, (4) Latnce's knowledge regardmg KeIth ever havmg a gun, and (5) 
the shOWIng of the gun to Appellant on the mght III questIOn On appeal, 
although Appellant POInts to several rulmgs of the tnal Judge excludIng 
eVIdence from Sammy, Latnce and Ahcla In hIS reCItatIOn of the facts, he 
only speCIfically argues error In regard to the exclUSIOn of eVIdence from 
Latnce Further, whIle Appellant does also mentIOn In hIS summary of 
excluded eVIdence that of Sammy regardmg whether the neIghborhood was 
unsafe and whether It was common for people In the area to carry guns, these 
matters clearly were not raIsed In Appellants motIon for mistnal 5 Thus, the 

5 It should further be noted the trIal Judge dId not exclude thIS eVIdence from 
Sammy on the baSIS that Appellant had not yet shown the four elements of 
self-defense were present Rather, the trIal Judge sustamed the ObjectIOn to 
the unsafe neIghborhood questIOn and why people would carry guns findmg 
only margmal relevance, and detennmed the relevance was outweIghed by 
the need to focus the Issues and aVOId confusmg the JUry WIth extraneous 
matter See Rule 403, SCRE ("Although relevant, eVIdence may be excluded 
If Its probatIve value IS substantIally outweIghed by the danger of unfaIr 

1 1 
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only exclUSIOn of eVIdence Appellant argues on appeal that IS preserved for 
reVIew Involves the testImony of Latnce 6 Though Appellant now asserts 
error In the exclUSIOn of testimony from LatrIce regardmg a confrontatIOn 
between the boyfrIend of Latnce's sIster, Rocko, and VIctIm when the 
boyfrIend hIt Latnce's sIster, as well as testImony from Latnce regardmg her 
knowledge of VIctim's pnor murder charge, tnal counsel dId not speCIfically 
pomt to the exclUSIOn of the eVIdence from Latnce regardmg the 
confrontatIOn between Rocko and VIctIm Thus, the only argument 
preserved for reVIeW IS the exclUSIOn of Latnce's testImony regardmg 
VIctIm's prIor conVIctIOn 

As noted by the tnal Judge, Latnce's knowledge of VIctIm's murder 
conVIctIOn was llTelevant, as It dId not show Appellant's knowledge 
Accordmgly, thIS eVIdence would not be relevant to the Issue of Appellant's 
self-defense Therefore the tnal Judge dId not err m excludmg It See Rule 
401, SCRE (provIdmg eVIdence IS relevant If It tends to make the eXIstence of 
any fact that IS of consequence to the determmatIOn of the actIOn more 
probable or less probable than It would be WIthout the eVIdence), State V 
Stokes, 339 S C 154, 159, 528 S E 2d 430, 432 (Ct App 2000) (statmg 
eVIdence should be excluded If It IS calculated to arouse the sympathy or 
prejUdICe of the JUry or IS Irrelevant or unnecessary to substantIate the facts) 

prejUdICe, confuSIOn of the Issues, or mIsleadmg the JUry, or by 
conSIderatIOns of undue delay, waste of tIme, or needless presentatIOn of 
cumulatIve eVIdence ") As to the testImony from Sammy regardmg whether 
It was common for people ill that area to carry guns, the tnal judge sustamed 
the State's relevancy ObjectIOn WIthout comment The Judge dId not find that 
all the elements of self-defense would have to be shown before thIS eVIdence 
became admISSIble 
6 Further, whIle Appellant mentIOns the exclUSIOn of certain eVIdence from 
Appellant's SIster, AhCIa, ill hIS reCItatIOn of relevant facts, he does not argue 
any error m the exclUSIOn ill hIS bnef At any rate, thIS testImony was not 
from a State's WItness, but from Appellant's own WItness, and was not ruled 
madmIssIble dunng cross-exammatlOn, but dunng dIrect Thus, there would 
be no ment to any argument that thIS eVIdence was wrongfully exc.!uded 
cross-exammahon of a State's WItness thereby denymg Appellant hIS nght of 
confrontatIOn 



AddItIonally, the trIal judge took JudIcIal notIce of VIctIms pnor convIctIOn, 
and the JUry was therefore appnsed of that convIctIon Further, eVIdence of 
Appellant's knowledge of VIctIm's pnor conVIctIOn was admItted through 
Appellant's testImony See State V Mercer, 381 S C 149, 163, 672 S E 2d 
556, 563 (2009) (findmg no prejUdICe from the exclusIOn of cumulatIve 
eVIdence) 

Even If we were to find trIal counsel's general assertIOn of error In the 
exclusIOn of Latnce's teStImony sufficIently preserved Appellant's argument 
concernmg Latrlce's proffered testImony In regard to the mCldent between 
VIctIm and Rocko, we conclude the trial judge correctly found the testImony 
of Latrlce concernmg the alleged mCldent between VIctIm and Rocko was 
madmlsslble because Latnce testIfied she dId not remember the confrontatIOn 
between VIctIm and Rocko bemg dIscussed In front of Appellant The 
proffered testImony of Latnce showed only that Appellant knew of the 
mCldent OCCUlTIng between Rocko and Jeanetta, and not that Appellant had 
knowledge of a confrontatIOn between Rocko and VIctIm Thus, thIS 
eVIdence lIkeWIse would not be relevant to support Appellant's claIm of self­
defense 

Fmally, we find no ment to Appellant's assertIOn that the exclUSIOn of 
Latnce's testImony m the State's case-m-chlef VIOlated her nght to 
confrontatIOn See Turner, 373 Seat 130, 644 S E 2d at 698 (holdmg the 
tnal courts retam WIde latItude, msofar as the ConfrontatIOn Clause IS 
concerned, to Impose reasonable lImIts on such cross-exammatIOn based on 
concerns about, among other thmgs, prejUdICe, confusIOn of the Issues, or 
mterrogatIOn that IS only margmally relevant), Stokes, 381 Seat 401-02, 
673 S E 2d at 439 (holdmg as to cross-exammatIOn specIfically, the 
ConfrontatIOn Clause guarantees only an opportumty for effectIve cross­
exammatIOn, not cross-exammatlOn that IS effectIve III whatever way, and to 
whatever extent, the defense mIght WIsh) Even If the excluded matters 
complamed of by Appellant were relevant sUlh that admISSIon would have 
been proper durmg cross-exammatIOn, Appellant eIther elICIted the eVIdence 
through other means or was gIven the opportumty to present the eVIdence 
when the tnal judge changed hIS rulmg and determmed self-defen~e would be 
~ubmItted to the jury Before Appellant had concluded the presentatIOn of 
eVIdence, the tnal judge specifically asked what additlonal eVIdence the 

13 
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defense would lIke to present based upon thIS reconsIderatIOn of self-defense, 
and counsel only pomted to the mCldent between KeIth and Appellant on the 
day of the shootmg and eVIdence concernmg VIctIm's pnor convIctIOn The 
tnal judge ruled both of these admIssIble, and Appellant then presented 
eVIdence on both As noted by the trIal judge m hIS rulmg on Appellant's 
motIon for mIstnal, LatrIce remamed present throughout the tnal and was 
avaIlable for Appellant to recall, but he faIled to take advantage of that 
opportumty Appellant CItes no law m support of hIS propOSItion that he was 
entItled to present thIS eVIdence on cross-exammatIOn durmg the State's case­
In-chIef such that any opportumty to subsequently recall the State's WItness 
would be meffectIve and he was thereby demed hIs SIxth Amendment nght 
of confrontmg WItnesses agamst hIm See Stokes, 381 SCat 398-403, 673 
S E 2d at 438-441 (wherem the court held admIsSIOn of extnnslC eVIdence of 
a WItness's pnor mconsIstent statement dId not VIOlate defendant's SIxth 
Amendment rIght of confrontatIOn at a murder trIal, even though the WItness 
denIed makmg the statement, where defendant had an opportumty to cross­
examme the WItness gIven that the WItness appeared at trIal, was avaIlable for 
cross-eXamInatIOn, could have been recalled after the extnnsIC eVIdence was 
admItted, and was not restncted m any way from testIfyIng) Further, we are 
persuaded beyond a reasonable doubt that, even If any VIOlatIOn of the 
ConfrontatIOn Clause occurred, It was so mSIgmficant that It dId not affect the 
verdIct and further find that Appellant has faIled to show he was unfaIrly 
prejudIced by any lImItatIOn on cross-eXamInatIOn of Latnce See Turner, 
373 Seat 131, 644 S E 2d at 698 (notmg It IS reverSIble error If the 
defendant estabhshes he was unfaIrly prejudIced by the lImItatIOn on cross­
exammatIOn, and fmdmg no reverSIble error where the gISt of the eVIdence 
Appellant deSIred was elICIted through other testimony), State V Whaley, 290 
S C 463, 465, 351 S E 2d 340, 341 (1986) (recogmzmg a cnmmal defendant 
IS entItled to a faIr tnal, not a perfect one), see also Stanley, 365 S C dt 34, 
615 S E 2d at 460 (holdIng a defendant must show both error and resultmg 
prejudIce m order to be entItled to a mIstrIal) 

As to Appellant's assertIOn that the trIal judge's rulmgs excludmg 
eVIdence on cross-exammatIOn somehow shIfted the burden to hIm, he mdkes 
no argument and CItes no law m support of thIS propOSItIOn Accordmgly, It 
IS deemed abandoned on appeal See FIrst Sav Bank v McLean, 314 S C 
361,363,444 S E 2d 513,514 (1994) (holdmg an Issue IS abandoned where 



the appellant falls to provIde argument or supportmg authonty), Wnght V 

Craft, 372 SCI, 20, 640 S E 2d 486, 497 (Ct App 2006) (notmg an Issue 
raIsed on appeal but not argued In the bnef IS deemed abandoned and wIll not 
be consIdered by the appellate court), Mulhenn-Howell v Cobb, 362 S C 
588, 600, 608 S E 2d 587, 593-94 (Ct App 2005) (provldmg when an 
appellant faIls to cIte any supportmg authorIty for hIS pOSItIon and makes 
conclusory arguments, the appellant abandons the Issue on appeal) 

For the foregomg reasons, we find no error 10 the trIal judge's demal of 
Appellant's motion for a mIstnal Accordmgly, hIS convIctIons are 

AFFIRMED 

HUFF, SHORT, and WILLIAMS, JJ , concur 
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THE STATE, 

THE STAT.e OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

RESPONDENT, 

v 

DARIAN K ROBINSON, 

Appeal from GreenvIlle County 

John C Few, CIfCllit Court Judge 

OpmlOn No 201O-UP-356 

PETITION FOR REHEARING 

PETITIONER 

PetltIOner Danan K Robmson requests reheanng pursuant to Rule 221 (a), SCACR, because 

tins Court may have overlooked two central facts when findmg "no reversIble error" rn tlns case 

The first IS tlns Court must have overlooked the fundamental trwi error rn not allOWIng cross­

exanunatIOn of the state's WItnesses about facts relevant to self-defense untIl the Judge was satIsfied 

there was eVIdence of all four elements of self-defense That causes problems as It dJd here where 

the defense lS expected to recall state's wltnesses that should have been cross-exammed as the trIal 

naturally progres~ed 

Here, the state successfully argued petltloner should be blamc,d [or not recallmg d hostlle 

WItness, lus fonner glrlfhend who was m the center of thIs dIspute, to (.fo~~-examme her ThIS was 

1 



after she In so many words on dIrect mSInuated pebtlOner shot the decedent m cold blood where the 

decedent dId not pose a threat to pebtIoner What occurred m tlus case was so extraordmanly 

unusual on rulmgs denymg cross-exammanon about matters of self-defense, and expectmg 

petinoncr to recall a hostile WItness and blammg hIm for not domg so that cItes to silTIllar self­

defense cases m willch thls occurred should not be expected Regardless, petItIoner cIted State v 

WashIngton, 67 S C 76, 623 S E 2d 836 (Ct App 2006), wruch IS almost IdentIcal case to the 

present one and petItIoner here requested that thIs Court ISSumg a rulmg about a pattern that may be 

developmg based on these two cases 

In any event, If tills IS a respect for the memory of the decedent tactIc by SolIcItors It must 

YIeld to petIboner's constitutIonal nght to confrontatIon The tnal Judge ruled petItlOner could not 

"attack the VICtIm," and that IS a matter often urged by solIcItors m a nusgmded manner Further, 

the scope of cross-exammatIon m South Carolma IS broad, and legitImate cross-eXalTIlflatIon cannot 

be lImIted State v Brewmgton, 267 S C 97,226 S E 2d 249 (1976), State v Jones, 343 S C 562, 

541 S E 2d 813 (2001) 

Agam, what happened m tills case IS eenly SImIlar to what happened ill State v Washmgton, 

67 S C 76, 623 S E 2d 836 (Ct App 2006), so as to suggest a concerted effort on the part of 

SolICItors to deny defendants assertmg self-defense the same procedural nghts as other defendants 

when It comes to the constltutIonal nght to confront and cross-examme WItnesses It also appears to 

be a determmed strategy by solICItors to force defendants m thIs SItuatIon to waIve theIr nght to 

remam ~Ilent and to take the WItness stand If they are to obtam a self-defense m~tructlOn to wruch 

they would otherWIse be entItled to durmg a faIr and proper tnal WIth cross-exarnmatIon of the 

WItnesses as they are called by the state 

2 
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In Washmgton, the Judge agreed wIth the solIcItor In Charleston and sllmlarly refused to 

allow defense counsel to cross~exanune the state's wItnesses about eVIdence relevant to self-defense 

untIl such tIme as petItIOner took the stand and establIshed self-defense See also State v 

WashIngton, Op No 26526, (filed August 4, 2008) 2008 WL 2952020 (8 C) The problem was 

that once the Judge deemed self-defense had been establIshed because of the defendant's testunony, 

the defense had been robbed of corroborating eVIdence of Its self~defense claIm that state's 

WItnesses would have been forced to acknowledge was present had cross-exammatlOn not been 

hrmted 

For example, the state's mam WItness, Cropper, Washmgton's fonner grrlfnend and the 

present girlfrIend of the decedent ill that case, acknowledged m camera that she made the decedent 

put lus gun In the trunk when she was WIth hIm The Jury never heard this corroboratillg eVIdence, 

and WashIngton's testImony that the decedent was lookIng for the gun InSIde lus car at the tune of 

the fatal encounter stood WIthout corroboratIOn. 

Here, as seen, the Judge also reasoned that until there was eVIdence presented establtshmg 

all four elements of self-defense, cross-eXamInatIOn about facts relevant to self-defense could not be 

eltcited dunng cross-exammatIon of the state's Witnesses That was fundamentally unfarr, SInce one 

of the pnmary purposes of cross-exammatIOn IS havmg the Jury hear concessIOns of facts 

unfavorable to Its <.-ase, and fdvorable to the defense 

Further, defense counsel correctly argued here the Judge's rulmg VIOlated petitIOner's nght 

to confiont the WItne~~e~ agrunst hun See State v MIkhell, 378 S C 305, 662 S E 2d 493 (Ct 

App 2008) That nght to confrontation IS based ill the SIXth Amendment to the Uruted States 

Con~tItutlOn ~ee \)tate V Ladner, 373 S C 103,6448 F 2d 684 (2007) 

3 



The court's rulmg that petItIOner had to attempt to establIsh all four elements of self defense 

before he could cross-examme state's Witnesses about eVIdence relevant to self-defense was 

fundamentally unfaIr See State v Fuller, 297 S C 440, 442443, 377 S E 2d 328, 330 (1989), 

McAmnch, Fmrey, CogglOla, The Cnmmal Law of South Carolma (5th ed 2007) at pp 542 550 

Defense counsel correctly argued It was ImpractIcable to establIsh self-defense prIor to the 

defense testunony In essence, a cnmmal defendant pursumg a self-defense clrum IS derued the 

same procedural cross-examrnatIOn as any other defendant under the tnal court's reasonmg and 

rulmg here That rulmg was respectfully arbItrary, and rather than gUIdance for the bench and bar 

petItIOner has been blamed ill procedural ruJmgs for eVIdentIary ObjectIOns and motIons whIch, most 

respectfully, lose SIght of the fact that a procedural bar IS a rule of farrness to the tnal Judge not a 

rule of affinnance All of the matters raIsed before tins Court were fully and farrly argued to the 

tnal Judge, often dunng colloqUles With tnal Judge 

Second, the Court's apphcatIOn of a rmstnal standard In thIs case IS very troublmg The 

mIstnai motion was based on certam eVIdentIary rulmgs by the Judge regardmg eVIdence of self­

defense that, agmn, were fully and frurly argued to the tnal Judge and those arguments were rejected 

durmg the trIal Tms IS when the Judge offered petltIoner IS tlnrd rate nght to recall Latnce and let 

the Jury hear from her yet another tlme as petItIOner's WItness so petltloner may be able to get a 

small measure of self defense eVIdence out of her at great fIsk PetItIOner requests reheanng, and he 

respectfully requt.sts that tms Court should reconsIder the eVIdentlary cross-exammatIon Issues 

mdlVldualIy rather than usmg lus mI~tnal mohon as both a shIeld and a sword 

For example, the Court fmds fault With tnal counsel for not rrusmg the Issue of Sammy not 

bemg allowed to testIfy that was common for people to carry guns III that neIghborhood durmg rus 

rrustnal mohOll ThIs eVIdence was essentIal to the Jury's understandmg of tins case Further, to the 

4 
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extent the Judge excluded thIs eVIdence based on Rule 403, SeRE, that rulIng was an abuse of 

dIscretIOn smce It was cntical the Jury have a true pIcture of the enVIronment In wluch this case 

arose 

Other eVidentiary matters 

As tlus Court Wlll also recall, Defense counsel argued the judge's rulmg VIOlated petItIOner's 

nght to confrontatIOn "You can't let them go backwards and then cross-exam me the state's 

wztnesses In a defense case Those wItnesses have already te~fljied The opportunzty for cross­

examlnaflon IS gone at that pomt" Counsel argued thIs was burden-sluftmg because the defense 

had to present eVIdence of each element of self-defense durmg the state's case-m-clnef whIch was 

not practicable R 728} I 4 -729, I 20 (emphasIs added) 

For example, defense counsel noted the eVIdence that Latnce was aware that her COUSIn, the 

decedent, had been convIcted of murder R 728, 11 4 - 17 The judge responded that petItioner 

could have recalled Latnce as a WItness dunng his case Defense counsel told the judge that was not 

an acceptable solutIon gIven lus nghtto cross-examme and confront the state's Wltnesses R. 732, I 

22 - 733, I 11 Defense counsel argued he had been derued the nght to cross-examme the state's 

WItnesses ''from day one" R 733,1 13 -734, 1 1 (emphaSIS added) 

The judge then saId that the defense was not entItled to attack the character of the VIctim 

The judge once agam stated that untIl there was eVidence of each element of self-defense, that the 

defense could not attack the character of the VIctim R 735,1 1 -736, I 3 

Other self-defense eVidence durmg the state's ca!le-m-lhlcf 

When petItIOner attempted to get before the jury testlmony from Latnce about a 

confrontatIOn betwcen the decedent and her SIster's boyfriend, the ~ohcltor agam objected on 

relevdIlce grounds R 215,1 1 - 217,1 4 Latnce ultunately dcmed that she remembered that she 

5 



and petitIoner were told that the decedent had confronted her sIster's boyfrIend, and the decedent 

"put hIs hands on hun about Rocko" about hIttIng hIs SIster R 223, I 23 - 224, I 11 

The Judge ruled tlus mCldent was not relevant Defense counsel countered that the 

confrontatlOn was relevant m tins case Defense counsel noted the fact that the decedent had 

attacked Rocko as a result of what Rocko dId to LatrIce's SISter was connected what happened III 

thIs case and relevant Defense counsel argued he should be allowed to pursue thIs Ime of 

questlOrung R 225, I 1-228, I 6 

Defense case and the contmued fight over "estabhshmg self-defense" 

Dunng the defense case AhcIa Robmson testIfied, out of the presence of the Jury, that 

petItioner was aware that the decedent had killed hIs stepfather R 409, I 6 - 411, I 20 

Defense counsel argued the ObVIOUS relevance of tlns eVldence that petitIoner knew of the 

decedent's pnor murder conVIctlon A long colloquy followed m whIch the Judge questloned 

defense counsel about the fact petll::toner was apparently Illegally armed R 412, I 4 - 421, I 8 

Defense counsel argued that petItIoner's awareness of the decedent's pnor murder 

conVIctIon was relevant to the Issue of petItIOner's "reasonable apprehenslOn" of the decedent R 

421, I 9 The Judge ruled that the eVIdence of the decedent's North Carolma murder conVictIon 

could not be adrrutted through Robmson R 423, 11 9 - 11 

When defense counsel asked Robmson about her conversatIOn regardmg whether or not 

Keith WIllIams, the father of Latnce's children, owned or possessed a weapon the solICItor objected 

Ddeme counsel noted that Wilhams had contact WIth petitIoner on the mght of the shoonng The 

Judge sustamed the obJe(,tlOn R 434, I 4 - 435, I 9 

PetitIOner's easIly understandable contentwn throughout thls case hdS been that the state 

should not be allowed to mandate that petItIOner flrst establIsh self-defense before he IS entItled to 

6 
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exercise lus constitutIOnal nght to confrontdtIOn and cross-('xrurundtIOn of the adverse state's 

Witnesses agaInst rum GIven tlus fundamental constItutional nght, petitIOner respectfully requests 

rehearmg, arId full consIderatIOn ofms eVIdentiary Issues wruch all revolve around the demal ofms 

nght to present hIS self-defense c1alffi m an orderly manner WIthout the needless VIOlatIOns of ms 

nght to confrontation and nght to cross-examme the state's Witnesses as they are called to testIfy 

Respectfully subITlltted, 

i1lttifV 
Robert M Dudek 
Cluef Appellate Defender 

ThIS 27th day of July, 2010 
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from GreenvIlle County 

John C Few, ClfCllit Court Judge 

THE STATE, 

RESPONDENT, 

v 

DARIAN K ROBINSON, 

PETITIONER 

CERTIFICATE OF SERVICE 

The undersIgned attorney hereby certrfies that a true copy of the PetttlOn for Rehearmg ill 

the above-entttled case has been served upon WIlliam Edgar Salter, Ill, Esqulfe, tills 27th day of 

July, 2010 

Robert M Dudek 
Cruef Appellate Defender 

ATTORNEY FOR PET ITIONER 

SWORN 10 BEFORE ME thts 27th day 
f July, 2010 

My ConumsslOn ExpIres October 30, 2018 

8 



24 

mbe ~outb Q[:aroltna Q[:ourt of ~ppea(5 

The State, Respondent, 

v 

D,mdn K Robmson, Appellant 

The Honorable John C Few 
Greenville County 

Tnal Court Case No 2005-GS-23-05874 
2005-GS-23-05889 

ORDER DENYING PETITION FOR REHEARING 

PER CURIAM Mter a careful consIderatIOn of the PetItIOn for Reheanng, the Court IS 

unable to dIscover that any mdtenal fact or pnnciple of law hds been eIther overlooked or 

dIsregarded and hence, there IS no basIs for grantmg a reheanng 

It IS, therefore, ordered that the PetItIOn for Reheanng be demed 

.. 
Short 

---\-1 C---CL:- l':> ~ J WIllIams 

ColumbIa, South CalOlma 
August 27, 2010 
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STATEMENT OF ISSUE ON APPEAL 

Whether the court demed appellant Ius nght to confrontatIOn and legItimate cross­

exammatIOn of state's wItnesses about matters probative of self-defense where the court prohIbIted 

any cross-exammatIon of state's WItnesses untIl such tIme as the court deemed there was eVIdence 

estabhsIung all four elements of self-defense, smce thIS rulmg was procedurally unfaIr, and It also 

was burden shIftmg? 

3 



STATEMENT OF THE CASE 

Appellant was mdIcted by the GreenvIlle County grand JUry for the offenses of murder and 

posseSSIOn of a firearm durmg a vIOlent cnme R 762 - 765 HIS case was called to tnal on July 16, 

2007 before the Honorable John C Few and a JUry ChrIstopher D Scalzo and Nihar Manhar Patel 

represented appellant LeIgh Booth PaolettI was the AssIstant SolICItor R 1 

At the conclusIOn of the tnal on July 19, 2007 the JUry found appellant gUIlty on both 

counts R 756,1 19 - 757, I 5 The Judge sentenced appellant to lIfe Impnsonment wIthout parole 

based on hIS pnor record R 760, I 23 -761, I 1 

ThIS appeal follows 
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ARGUMENT 

The court derued appellant ills nght to confrontatIOn by rulmg eVIdence relevant to 

appellant's defense were not legItImate areas of cross-exammatIOn untIl there was eVIdence 

estabhsillng all four elements of self-defense Defense counsel correctly thIS was burden shIftmg 

and that appellant had the nght to confront the state's WItnesses durmg the state's case-m-chlef The 

Judge's rulmg was arbItrary and unreasonable 

Relevant Facts 

Samuel Groves lIved near appellant and ills gIrlfnend, Latnce, at the tIme of the January 26, 

2005 housmg project shootmg R 86, I 4 - 88, I 2 Latnce's COUSIn, WIlham GodWIn, was the 

decedent R 88, II 1 - 15 

As WIll be seen Infra, what occurred m thIS case was that appellant hIt Latnce the rught 

before hIS fatal encounter WIth Godwm, and appellant wanted to show the Jury that It was known 

Godwm was a convIcted murderer, and that Godwm reacted phYSIcally and VIOlently when he 

thought a relatIve had been harmed by a boyfnend Appellant also wanted to show that guns were 

commonplace m the unsafe neIghborhood All of thIS went to appellant's reasonable apprehensIOn 

of harm at the tIme of hIS fatal altercatIOn WIth GodWIn, and therefore hIS defense of self-defense 

Groves told the pohce that appellant admItted to hIm that he "smacked Tnce [Latnce, the 

gIrlfnend] and the COUSIn [the decedent] came and confronted hIm AgaIn the baby's daddy [KeIth 

WIlhams, the father of Latnce's chIldren also] "confronted hIm" R 90,11 11 -15 

Groves admItted appellant asked hIm for adVIce about what he should do where the 

decedent threatenmg hIm because he hIt Latnce Groves SaId he told appellant that he should stand 

up for hImself "I told hIm to fight [the decedent]" "He told me that he had a gun" R 90, I 11-

92, I 14 
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When appellant's gIrlfnend came back to the apartment they shared the followmg evemng 

Groves remembered that appellant told her "to stop sendmg her famIly at me or your peoples at me 

or somethIng of that nature nght there Stop sendmg people at me" R 92, 11 19 - 23 

Groves' claImed that before appellant ultImately entered the apartment where hIS gIrlfrIend 

was mSIde WIth her mother and the decedent, he told the group of men standmg outSIde "Am't no 

use m ya'll catchmg a mIsdemeanor" R 96, 11 4 - 16 Groves testIfied appellant then entered the 

apartment and then he heard gunshots shortly thereafter Groves stated that appellant came out of 

the apartment WIth "a gun down to hIS sIde" R 97, I 15 - 98, I 8 Appellant would later testIfy, 

and he demed makmg the "mIsdemeanor" statement 

When appellant attempted to cross-examme Groves about the fact neIghborhood was not a 

safe place to lIve to why many people carned guns, the judge sustamed the SolIcItor's relevance 

ObjectIOn He rejected defense counsel's argument that thIs testImony was relevant to rebut the 

state's claIm that appellant armed hImself solely to shoot the decedent R 102, I 22 - 105, I 14 

Groves testIfied that appellant told hIm that both the decedent and KeIth WIllIams, the father 

of Latnce's chIldren, had confronted hIm earlIer m the day R 109,11 4 - 19 Groves recalled that 

appellant asked to use hIS cell phone before the shootmg occurred Groves descnbed appellant's 

call as "a dIstress call " There would later be testImony from appellant that he was attemptmg to get 

out of the housmg project because of the threats bemg made agamst hIm because he had hIt Latnce 

R 110, I 7 - 114, I 7 

Defense counsel also asked Sammy Groves If It was common for other people m the area to 

have guns The SolIcItor agam objected to the relevance of thIS testImony The judge agam 

sustamed the relevance objectIon R 118, I 19 - 120, I 20 
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Appellant's gIrlfrIend, Natasha Latnce Atkmson, testIfied she was appellant's gIrlfnend at 

the tIme of the shootmg Appellant shared an apartment wIth her, and her two chIldren R 130, I 

5- 132, I 17 

Latnce testIfied on the mght before the shootmg she argued WIth appellant, and that 

appellant hIt her m the face m front of her chIldren R 133, I 14 - 136, I 10 Latnce saId thIS 

angered her because she never even argued WIth the father of her chIldren m front of the chIldren 

R 136, I 11 - 139, I 21 

Latnce testIfied that appellant confronted her when she returned home the followmg 

evenmg about "tellmg these lIes Your people am't gomg to be rollmg up on me, sIttmg m the 

parkmg lot lIke they're gomg to do somethmg to me" R 143, I 11 - 144,123 

Latnce added that appellant used the number "187" when refernng to rumself R 145, II 1 

- 8 There would later be state's eVIdence tills was a gang code for murder that ongmated from 

§187 of the CalIforma Penal Code, the murder statute R 145,11 1 - 8 Defense counsel attempts 

to keep trus prejUdICIal eVIdence from commg before the JUry were unsuccessful R 145, I 2 - 150, 

I 3 

The fatal encounter 

Latnce remembered as she was dnnkIng coffee WIth her mother that the decedent came to 

her apartment R 152, I 22 - 153, I 5 Latnce recalled that appellant later came to the door as the 

three of them were talkmg, and Latnce also let appellant mSIde where the decedent was sIttmg WIth 

her mother R 157, I 5 -160, I 8 

Latnce saId appellant contmued to complam to Latnce about her famIly threatenmg rum 

Latnce recalled at thIS pomt the decedent got out of hIS chaIr, and asked appellant "What do you 

mean by famIly?" Latnce testIfied that appellant then pulled the gun out of hIS pocket, and "you 
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heard two loud firecrackers sounds at first" R 160, I 3 - 161, I 23 Appellant would later testlfy 

that the decedent, who was a large man, had 'rushed" rum ImmedIately before the frIghtened 

appellantshothim R 165,116-167,117 

Dr MIchael Ward, the pathologIst, testIfied the decedent was shot once m the head, once m 

the chest, and once m the abdomen R 320, I 7 - 331, I 12 Importantly Dr Ward testIfied the 

decedent fell forward WhICh mdicated "there was some momentum," meanmg corroboratmg 

eVIdence the decedent was movmg towards appellant when he was shot R 336, I 12 - 337, I 14 

The decedent's prIor murder convictIOn and the Judge's contmued rulIng on self-defense 

Out of the presence of the JUry Latnce acknowledged she knew the decedent had been m 

pnson, and that the decedent had been m pnson for "some sort of murder charge" R 179, I 16-

181, I 22 LatTIce also remembered appellant and the decedent had talked and they both referred to 

"the smell of blood" and "hurtmg somebody or kIlhng somebody that I guess It leaves you wIth the 

memory of blood or somethmg you don't forget" LatTIce Said she remembered the conversatIOn 

about smelhng the presence of blood vIVIdly because appellant and the decedent were both talkmg 

about It and how It affected them once they had been exposed to It R 181, I 13 - 183, I 21 

The judge ruled that there was no any eVIdence yet m the case that appellant knew the 

decedent had commItted a murder, and that could not be heard by the jury R 184, I 24 - 185, I 15 

Defense counsel would later argue that for a long peTIod of tIme "that the judge ruled that 

self-defense had to be estabhshed pnor to bemg relevant" R 728, 11 4 - 8 The judge 

acknowledged he ruled there had to be eVIdence to support "all the elements [afself-defense} before 

somethmg that was unrelated to the case other than to prove self-defense became relevant and 

therefore became admISSIble" R 728,11 9 - 13 (emphasIs added) 
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Defense counsel argued the Judge's ruhng vIOlated appellant's nght to confrontatIOn "You 

can't let them go backwards and then cross-examme the state's wItnesses m a defense case Those 

wItnesses have already testlfied The OpportunIty for cross-exammatIOn IS gone at that pomt" 

Counsel argued thIS was burden-shIftmg because the defense had to present eVIdence of each 

element of self-defense dunng the state's case-m-chIef whIch was not practlcable R 728, I 4-

729, I 20 

For example, defense counsel noted the eVIdence that Latnce was aware that her cousm, the 

decedent, had been convIcted of murder R 728, 11 4 - 17 The Judge responded that appellant 

could have recalled Latnce as a WItness durmg hIS case Defense counsel told the Judge that was not 

an acceptable solutlon gIven hIS nght to cross-examme and confront the state's WItnesses R 732, I 

22 - 733, I 11 Defense counsel argued he had been demed the nght to cross-examme the state's 

WItnesses ''from day one" R 733, I 13 - 734, I 1 (emphasIs added) 

The Judge then saId that the defense was not entltled to attack the character of the vIctlm 

The Judge once agam stated that untIl there was eVIdence of each element of self-defense, that the 

defense could not attack the character of the vIctlm R 735, I 1 - 736, I 3 

Hannah Paulette Edens, Latnce's mother and the aunt of the testlfied after Latnce R 228, I 

23 - 231, I 8 Edens testlfied when she returned WIth Latnce from theIr JanItonal Job that evemng 

appellant was "outsIde my daughter's door talkmg to Sammy" R 231, 11 11 -16 

Other testImony 

Edens recalled at the tlme of the fatal mCIdent that the decedent was seated at her dmmg 

room table She remembered appellant knocked on the door at that tlme R 236, I 4 - 237, I 25 

Once mSIde, Edens saId that appellant and Latnce were bIckenng back and forth R 238,11 

2 - 4 Edens remembered appellant saId he was tIred of them havmg theIr famIly threaten hIm 
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Edens recalled at thIs pomt the decedent got out of hIS chaIr, and Edens saId appellant shot hIm 

She saId appellant then turned around, and "walked out of the door as If he hadn't dId a thmg," R 

239, I 15 - 241, I 7 Defense counsel objected to Edens' characterIZatIOn of appellant as he was 

leavmg the apartment That ObjectIOn was overruled R 241, 11 8 - 16 

Other self-defense eVidence durmg the state's case-m-chlef 

When appellant attempted to get before the JUry testImony from LatrIce about a 

confrontatIon between the decedent and her sIster's boyfrIend, the Sohcltor agaIn objected on 
I 

relevance grounds R 215, I 1 - 217, I 4 LatrIce ultImately demed that she remembered that she 

and appellant were told that the decedent had confronted her sIster's boyfrIend, and the decedent 

"put hIS hands on hIm about Rocko" about hIttIng hIS sIster R 223, I 23 - 224, I 11 

The Judge ruled thIS IncIdent was not relevant Defense counsel countered that the 

confrontatIon was relevant In thIS case Defense counsel noted the fact that the decedent had 

attacked Rocko as a result of what Rocko did to Latrlce S sister was connected what happened m 

thIS case and relevant Defense counsel argued he should be allowed to pursue thIs Ime of 

questIOmng R 225, I 1 - 228, I 6 

Defense case and the contmued fight over "estabhshmg self-defense" 

DUrIng the defense case Ahcla Robmson testIfied, out of the presence of the JUry, that 

appellant was aware that the decedent had killed hIs stepfather R 409, I 6 - 411 ,I 20 The 

Judge then asked If there was any eVIdence that appellant dId not know the decedent was mSIde the 

apartment where the decedent was SIttIng at the tIme appellant entered Defense counsel argued that 

the answer to that questIOn dId not change the relevance of thIS eVIdence that appellant knew of the 

decedent's prIor murder conVIctIon A long colloquy followed m whIch the Judge questIoned 

defense counsel about the fact appellant was apparently Illegally armed R 412, I 4 - 421, I 8 
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Defense counsel argued that appellant's awareness of the decedent's pnor murder 

conVIctIOn was relevant to the Issue of appellant's "reasonable apprehensIOn" of the decedent R 

421, I 9 The Judge ruled that the eVIdence of the decedent's North Carolma murder conVIctIOn 

could not be admItted through Robmson R 423, II 9 - 11 

When defense counsel asked Robmson about her conversatIOn regardmg whether or not 

KeIth WIllIams, the father of Latnce's cluldren owned or possessed a weapon the SolICItor objected 

Defense counsel noted that WIllIams had contact wIth appellant on the mght of the shootmg The 

judge sustamed the ObjectIOn R 434, I 4 - 435, I 9 

Appellant testIfies 

Appellant testIfied that on the day of the shootmg the decedent was contmuously threatemng 

hIm The decedent told appellant at one pomt that If he was not gone when he returned that he 

would kIll lum R 466, I 1 - 471, I 9 Appellant's Said he tned to convey to the decedent that he 

dId not want any trouble R 471, II 1 ° -15 Appellant testIfied that he was scared because KeIth, 

the mother of Latnce's chIldren, and the decedent were both threatenmg hIm that day R 476, I 13 

-478,121 

Appellant acknowledged he confronted Latnce about "sendmg your famIly around" to 

threaten lum after he had hIt Latnce R 479, II 14 - 23 Appellant remembered that he had called 

hIS fnend TraVIS for a nde so that he could get away from the apartment complex before there was 

any trouble R 478, II 2 - 4 

Appellant Said at the tIme of the fatal InCIdent, whIch occurred mSIde the apartment, that he 

agam told Latnce that her famIly had been threatenmg hIm all day R 490, I 16 - 491, I 5 

Appellant recalled at tlus pomt the decedent got of hIS chair, and "he walks at me [more] lIke a 
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rush he had hIS hand balled up and ran towards me now I'm thmkmg that I am gomg to get 

hurt and I'm scared" R 491, 11 15 - 24 

The SolIcItor objected that thIs lme of questIOnmg was not relevant The judge thIS tIme 

stated he was gomg to overrule the ObjectIOn, but he wanted further clarIficatIOn about the 

testImony R 492, I 2 - 494, I 11 

Appellant Said he could not safely retreat from the SItuatIon and that IS the reason he shot the 

decedent when he rushed hIm R 498, I 2 - 503, I 4 Appellant Said he left wIth TraVIS followmg 

the shootmg and he admItted he hId at a local motel because he was scared Appellant SaId he saw 

hImself dIsplayed on televlSlon as a fugItIve and possIbly armed Appellant was scared that the 

polIce would shoot hIm R 508, I 7 - 509, I 16 Appellant also testIfied he never used the term 

"187" to refer to hImself R 509, I 17 - 510, I 9 

The judge finally revealed that he would charge self-defense based on appellant's testImony 

The judge Said he was stIll concerned that appellant had not estabhshed the element that "he was 

wIthout fault m bnngmg on the dIfficulty" However, the judge SaId "so 1m gonna change my 

mmd and I thmk self-defense lS gomg to be charged" R 537, I 9 - 538, I 5 (emphasIs added) 

The judge then agreed the JUry could hear that the decedent had a pnor conVIctIon for murder R 

648, I 15 

The judge told the Jurors Immediately before closmg arguments that he was takmg JudICIal 

notIce "of the fact that the VIctIm m thIs case was or had been convIcted of second degree murder m 

North CarolIna m 1989" R 676, 11 16 - 19 

As seen above, defense complamed that the judge's prohIbItmg cross-exammatIOn of state's 

WItnesses untIl such tIme as he deemed all four elements of self-defense were establIshed demed 

appellant hIS nght to confront and cross-examme the state's WItnesses Counsel also argued that the 
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judge's rulmg was Imperrmsslbly burden shlftmg Counsel finally argued that recallmg wItnesses 

after the judge deemed self-defense was estabhshed was not an acceptable alternative for the rIght 

of cross-exammatIOn dunng the state's case-m-chlef 

DISCUSSion 

Appellant had the rIght to cross-examme the state's WItnesses dunng the state's case-m­

chIef where they had eVIdence that was relevant and corroboratIve of appellant's self-defense claim 

The judge's reasonmg that appellant had to estabhsh eVIdence of all four elements of self-defense 

before he could cross-examme the state's WItnesses about eVIdence relevant to It was burden 

shIftmg, and It derued appellant hIS rIght to confrontatIOn, and effective cross-exammatIOn 

Appellant had the rIght to develop hIS self-defense claim where the state's WItnesses had eVIdence 

relevant to It The state's rIght to present ItS case-m-chief does not entitle It to have only testimony 

WIth mferences favorable to Its case, and agamst any defense or lesser-mcluded defense the 

defendant may later seek See State v Gordme, 322 S C 296,472 S E 2d 241 (1996) 

Further, the scope of cross-exammatIOn m South Carohna IS broad, and legItimate cross­

exammatIon carmot be hmited State v Brewmgton, 267 S C 97, 226 S E 2d 249 (1976), State v 

Jones, 343 S C 562,541 S E 2d 813 (2001) 

What happened m thIS case SImIlar to what happened m State v Washmgton, 67 S C 76, 

623 S E 2d 836 (Ct App 2006), wherem the judge SImIlarly refused to allow defense counsel to 

cross-examme the state's WItnesses about eVIdence relevant to self-defense until such tIme as 

appellant took the stand and estabhshed self-defense See also State v WashIngton, Op No 

26526, (filed August 4, 2008) 2008 WL 2952020 (S C) The problem was that once the judge 

deemed self-defense had been estabhshed because of the defendant's testimony, the defense had 

been robbed of corroboratmg eVIdence of ItS self-defense claim that state's WItnesses would have 
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been forced to acknowledge was present had cross-exammatIOn not been lmuted For example, the 

state's mam WItness, Cropper, Washmgton's former gIrlfnend and the present gIrlfnend of the 

decedent m that case, acknowledged m camera that she made the decedent put hIS gun m the trunk 

when she was WIth hIm The jury never heard thIS corroboratmg eVIdence, and Washmgton's 

testImony that the decedent was lookmg for the gun mSIde hIs car at the time of the fatal encounter 

stood wIthout corroboratIOn 

Here, as seen, the judge reasoned that untIl there was eVIdence presented establIshIng all 

four elements of self-defense, cross-exammatIOn about facts relevant to self-defense could not be 

elIcIted dunng cross-exammatIOn ofthe state's WItnesses That was fundamentally unfaIr, smce one 

of the pnmary purposes of cross-exammatIon IS havmg the JUry hear conceSSIOns of facts 

unfavorable to ItS case, and favorable to the defense 

Further, defense counsel correctly argued here the judge's rulmg VIOlated appellant's nght to 

confront the wItnesses agamst!um See State V MItchell, 378 S C 305, 662 S E 2d 493 (Ct App 

2008) That nght to confrontatIOn IS based m the SIxth Amendment to the Umted States 

ConstItutIOn See State V Ladner, 373 S C 103,644 S E 2d 684 (2007) 

The court's rulmg that appellant had to attempt to establIsh all four elements of self-defense 

before he could cross-examme state's WItnesses about eVIdence relevant to self-defense was 

fundamentally unfair See State V Fuller, 297 S C 440, 442-443, 377 S E 2d 328, 330 (1989), 

I\.1cAnmch, Fairey, CogglOla, The Cnmmal Law of South Carolma (5th ed 2007) at pp 542-550 

Defense counsel correctly argued It was ImpractIcable to establIsh self-defense pnor to the defense 

t.estImony In essence, a cnmmal defendant pursumg a self-defense claim IS demed the same 

procedural cross-exammatIOn as any other defendant under the tnal court's reasonmg and rulmg 
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here That rulmg IS arbItrary and unreasonable, and appellant respectfully suggests guIdance from 

thIS Court IS needed for the benefit of the bench and bar 

Appellant had the nght to present eVIdence regardmg the confrontatIOn between the 

decedent and Rocko over Rocko hIttmg the decedent's relatIve - Latnce's sIster ThIs was another 

vIOlent mterventIOn by the decedent, and It was relevant to show how the decedent reacted vIolently 

and threatened people when he thought that they had hurt a member of hIs farmly See State V 

Day, 341 S C 410, 535 S E 2d 431 (2000) Why should appellant not have reasonably thought a 

sImIlar vIOlent reactIOn was not gomg to follow the decedent's threats where appellant hIt Latnce? 

SImIlarly, Latnce's testImony that she was aware of the decedent's pnor murder charge was 

relevant It was not conclusIve eVIdence on whether the JUry should conclude appellant had further 

reason to fear the decedent who was threaterung hIm However, the defimtIOn of relevant eVIdence 

IS broad It IS "eVIdence havmg any tendency to make the eXIstence of any fact that IS of 

consequence to the determmatIOn of the actIOn more probable or less probable than It would be 

wIthout the eVIdence" See Rule 401, SCRE, State V Alexander, 303 S C 377, 401 S E 2d 146 

(1991), State V SchmIdt, 288 S C 30 1, 342 S E 2d 40 1 (1986), CollIns, South CarolIna EVIdence, 

§9 1 at pp 241-247 (2000 ed) 

Further, defense counsel correctly argued that recallmg Latnce at the conclusIOn of hIs case 

was not an acceptable alternatIve to hIS nght to confront and cross-examme the state's WItnesses as 

the state's case was be presented The state, In essence, under the tnal court's rulmg, was allowed 

to put forth ItS theory of the case wIthout any Inconvement truths bemg elIcIted on cross­

exarmnatIOn The Judge reasoned appellant could pursue the "unforgettable smell of blood" 

testImony because It was a "double edged sword" whIch cut agamst appellant also 
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The only certam thmg m thIS case IS that tms Court does not have to draw mferences from 

the record The Judge announced that there would be no eVIdence of self-defense allowed untIl he 

determmed the record had estabhshed all four elements of self-defense The Judge was true to ms 

word on the unsafe neIghborhood eVIdence, the people carrymg guns eVIdence, the refusal to allow 

appellant to ehcIt that LatrIce was aware of the decedent's prIor murder, and the refusal to allow 

appellant to pursue LatrIce's alleged lack of memory about what the decedent dId to Rocko See 

State V Green, 318 S C 426, 458 S E 2d 73 (1995)(evidence of strong drug actIVIty m the area 

should not have been excluded where It was relevant to show why the pohce were stoppmg 

people) I Appellant was demed hIS rIght to meanmgful cross-exammatIon, and the ruhng was 

burden smftmg The trIal court's arbItrary procedural rulmg was fundamentally unfaIr, and It should 

not stand 

I The eVIdence was relevant here to show why appellant was carrymg a gun m thIS self-defense 
case 
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CONCLUSION 

By reason of the foregomg argument, appellant's convICtIOn should be reversed and tills 

case remanded to the GreenvIlle County Court of General SeSSIOns for a new trIal 

Respectfully submItted, 

Deputy ChIef Appellate Defender for CapItal Appeals 

ATTORNEY FOR APPELLANT 

May 29,2009 
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STATEMENT OF ISSUE ON APPEAL 

Whether the court demed appellant hIS nght to confrontatIOn and legitImate cross­

eXamInatIOn of state's wItnesses untIl such tIme as the court deemed there was eVIdence estabhshIng 

four elements of self-defense, smce thIS eVIdence was procedural[ly] unfair, and It also was burden 

ShIftIng? 

COUNTER STATEMENT OF ISSUES ON APPEAL 

I Whether Appellant's argument that the tnal judge demed hIS nght "to confrontatIOn and 

legitImate cross-exammatIOn of state's WItnesses untIl such tIme as the court deemed there was 

eVIdence estabhshIng four elements of self-defense" IS not preserved for appellate reVIew, where 

Appellant dId not make the same argument m a contemporaneous ObjectIOn and he cannot bootstrap 

thIS omISSIOn by hIS subsequent motIon for a mistnal, WhICh he made ImmedIately before the tnal 

judge's JUry charge? 

II Whether Appellant can show a prejUdICial abuse of dIscretIOn resultmg from the tnal judge's 

rulIngs on eVIdence supposedly pertammg to Appellant's claim of self-defense, where (1) the 

eVIdence at Issue was Irrelevant or otherwIse madmissible when mitIallyproffered because there was 

absolutely no eVIdence of self-defense at that tIme, (2) the tnal judge ultImately admItted VIrtually 

all of the eVIdence In questIOn and permItted Appellant to present It for the JUry's conSIderatIOn, and 

(3) Appellant, apparently for strategIC reasons, refused to recall the keyprosecuhon WItness at Issue 

(hIS girlfrIend) and cross-examme her on matters pertammg to self-defense even though she was stIll 

present In the courtroom? 
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STATEMENT OF THE CASE 

Danan K Robmson (Appellant) IS currently Incarcerated In the CorrectIOnal InstItutIOn, of 

the South Carohna Department of CorrectIOns, as the result of hIS GreenvIlle County, South CarolIna 

conVIctIOns for murder and possessIOn of a fireann dunng a vIOlent cnme, and hIS sentence of hfe 

Impnsonment wIthout parole (L WOP) The GreenvIlle County Grand Jury IndIcted hIm at the 

March 15, 2004 term of court for murder and posseSSIOn of a firearm dunng a vIOlent cnme 

Chnstopher D Scalzo and NIhar Manhar Patel, EsqUIres, represented hIm on these charges 

ASSIstant ThIrteenth CIrCUIt SohcItor LeIgh B PaolettI prosecuted the case for the State 

Appellant receIved a JUry tnal before the Honorable John C Few on July 16-19, 2007 The 

JUry found Appellant guIlty of both offenses, and Judge Few sentenced hIm to LWOP based upon 

hIS pnor conVIctIons 1 

Appellant tImely served and filed a NotIce of Appeal ThIS appeal follows 

1 HIS pnor conVIctIOns Include armed robbery, burglary m the second degree and 
kIdnappIng The State complIed WIth S C Code Ann § 17-25-45 (Supp 2007), by servIng tnal 
counsel WIth notIce of ItS IntentIOn to seek an LWOP sentence on July 3,2007 R pp 758-59 
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ARGUMENT 

Assummg that Appellant's argument IS preserved for thIS Court's reVIew, even though 
not raIsed untIl he made hIS nnstnal motIOn, ImmedIately before the tnal judge's jury charge, 
Appellant cannot show a prejUdICIal abuse of dIscretIOn resultIng from the tnaljudge's rulIngs 
on eVIdence supposedly pertaInIng to hIS claIm of self-defense because (1) the eVIdence at Issue 
was Irrelevant or otherwIse InadnnssIble when InItIally proffered because there was absolutely 
no eVIdence of self-defense at that tIme, (2) the tnal judge ultImately adnntted VIrtually all of 
the eVIdence In questIOn and pernntted Appellant to present It for the JUry's consIderatIOn, and 
(3) Appellant, apparently for strategIc reasons, refused to recall the key prosecutIOn WItness 
at Issue (hIS gIrlfnend) and cross-exannne her on matters pertaInIng to self-defense even 
though she was still present In the courtroom 

Respondent submIts that Appellant's argument IS not preserved for thIS Court's reVIew 

because he dId not raIse the same argument m a contemporaneous ObjectIOn, and he cannot bootstrap 

thIS omISSIOn by hIS subsequent motIon for a mIstnal, whIch he dId not make untIl ImmedIately 

before the tnal judge's JUry charge AlternatIvely, Respondent submIts that Appellant cannot show 

a prejUdICIal abuse of dIscretIOn resultmg from the tnal judge's ruhngs on eVIdence supposedly 

pertammg to hIS claIm of self-defense because (1) the eVIdence at Issue was Irrelevant or otherwIse 

madmissible when ImtIallyproffered because there was absolutely no eVIdence of self-defense at that 

tIme, (2) the tnal judge ultImately admItted VIrtually all of the eVIdence m questIon and permItted 

Appellant to present It for the JUry's conSIderatIOn, and (3) Appellant, apparently for strategIC 

reasons, refused to recall the key prosecutIOn WItness at Issue (hIS gIrlfrIend) and cross-examme her 

on matters pertammg to self-defense even though she was stIll present m the courtroom 

A ProceedIngs In the tnal court 

Based on State v Day, 341 S C 410,419-421,535 S E 2d 431, 436-437 (2000), the State 

made a motIon zn lzmzne to bar mtroductIOn of eVIdence that the VIctIm had a 1989 conVIctIOn for 

second degree murder because of the remoteness of the conVIctIOn and because Appellant could not 
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meet the other cntena for admIssIOn of thIS convIctIOn The State further argued that the convIctIOn 

would only have any relevance If there was eVIdence presented that Appellant was aware of It After 

entertaInIng arguments from both partIes, the tnal judge ruled that the conVIctIOn should not be 

mentIOned untIl he was presented wIth m camera eVIdence establIshIng that Appellant knew of the 

conVIctIon at the tIme of the shootmg R pp 2-8 

Thereafter, the State presented two eyeWItnesses to the shootmg of WIllIam Godwm (the 

vIctIm) on January 27,2005 Latnce Atkmson and her mother, Paulette Evans These women were 

the first cousm and maternal aunt, respectIvely, of the vIctIm The shootmg occurred m Mrs Evans' 

GreenvIlle County, South CarolIna, apartment The only other persons present were Appellant and 

the VIctIm NeIther WItness' testImony supported any element of a self-defense charge 

Latnce testIfied that she and Appellant had an argument early m the mornIng of January 26, 

2005, that Appellant hIt her several tImes dunng the argument, that her face was VISIbly bruIsed, and 

that she dId not see Appellant dunng the rest of the day, untIl she and her mother returned from her 

mother's janltonal job around 11 20 pm Inferably, he was talkmg to Sammy Groves when she 

arrIved, but he soon began askmg her why she had been tellIng her famIly "these lIes" He also told 

her that the famIly members were not gOIng to be "rollIng up" to hIm and "sIttmg m the parkmg lot 

lIke they [are] gomg to do somethmg to me They don't know who I am" He also satd that he was 

"187," whIch IS street slang for murder and has ItS ongm m the CalIfornIa Penal Code sectIOn for the 

cnme of murder R pp 128-45 

Both women testIfied that after Latnce and Mrs Evans took her daughters mto her apartment 

and she put her daughters to bed, Latnce went to Mrs Evans' apartment to have coffee, whIch they 

routmely dId They were soon jomed by the VIctIm, who frequently drank coffee WIth them 
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Appellant knocked on the door after they had been enJoymg themselves for several mmutes m Mrs 

Evans' kItchen, and LatTIce went to the door, unlocked It and let hIm mto the apartment Although 

the VIctIm and the women were seated, Appellant stood the whole tIme He was upset and he 

ImmedIately began complammg agam about her famIly mtervenmg m theIr hves At some pomt, the 

VIctIm got up from hIS seat, walked closer to Appellant, stopped and asked hIm that he meant by her 

famIly Appellant ImmedIately pulled hIS gun from hIS pocket and fired two shots He then fired 

three or four more shots, and the VIctIm fell to hIS knees before fallmg face first to the floor 

-
Appellant left the apartment Both women testIfied that the VIctIm was unarmed at the tIme of the 

shootmg, the VIctIm had not threatened Appellant verbally or phYSIcally before the shootmg, the 

VIctIm dId not rush Appellant, and that the VIctIm dId not have anythmg m hIS hands when Appellant 

shot hIm R pp 145-47, 153-78, 186-222, 228-53 

Sammy Groves testIfied that he and Appellant had a conversatIOn outSIde of Appellant's 

apartment on the mght of January 26,2005, III WhICh Appellant told hIm that Appellant and LatTIce 

had been fightmg Appellant also saId that the VIctIm and KeIth WIlhams, the father of LatTIce's 

chIldren "had come at hIm about fightmg her" Groves told Appellant he should fight them 

However, Appellant saId that he had a 38 gun Groves confirmed that Appellant had told LatTIce, 

upon her amval at the apartment complex, that "you need to stop sendmg your famIly at me or your 

people at me "R pp 85-92 

Before Appellant went to Mrs Evans apartment, the VIctIm amved and asked the men where 

LatTIce was Groves told hIm that she at her mother's apartment and the VIctIm went there At that 

pomt, Appellant borrowed Groves' cell phone, WhICh Groves retTIeved from hIS reSIdence, and 

brought mto the apartment Appellant and LatTIce shared Appellant made two calls Groves 
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descnbed one as a "dIstress call," and he testIfied that he thought that Appellant had called for a nde 

Soon, "some guys" amved and they all went outsIde These men were "amped up" and ready to 

fight Rather than leave the complex, Appellant walked past the group, tellmg them that "am't no 

use m y'all catchmg a mIsdemeanor" About five mmutes after Appellant had entered Mrs Evans' 

apartment, Groves heard five gunshots, and Appellant walked out of the apartment WIth the gun at 

hIS SIde R pp 92-97 

On hIS cross-exammatIOn of prosecutIOn WItness, Groves, Appellant attempted to ask Groves 

whether the apartment complex where the shootmg occurred was "not the safest of neIghborhoods" 

Appellant claimed that he wanted to estabhsh that there are "other reasons for why" he had the gun 

R pp 102-04 

The tnal Judge sustamed the State's relevancy ObjectIOn He found that whatever margmal 

relevance thIS eVIdence had was "outweIghed by the need to focus on the Issues and aVOId confusmg 

the JUry by bnngmg m extraneous matter" However he added that "I'm not saymg that you can't 

present that eVIdence I'm [only] sustammg one ObjectIOn to one questIOn as to one wItness" R 

pp 104-05 The tnal Judge later sustamed the State's objection to Appellant's questIOn, whIch 

Groves answered m the negative, of whether It was "common" for Groves to know people who have 

guns R pp 118-19 2 

Latnce Atkmson, agam one of only three eyewItnesses to the homIcIde (mcludmg Appellant), 

also testified for the prosecutIOn On Appellant's cross-exammatIOn of Latnce, Appellant ehcIted 

that the father ofher chIldren, KeIth W llhams, lIved m Spartanburg, and that Appellant and W Ilhams 

had known one another before she began datmg Appellant R pp 174-75 He also ehcIted eVIdence 

2 Groves demed knowmg that the VIctim had a "convIctIOn for murder" R p 121 
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about the first tIme that she had met the VIctim, her cousm, WIllIam Godwm R pp 177-78 

At that pomt, the tnal Judge granted Appellant's request to address a matter oflaw outsIde 

of the JUry's presence In camera, he elICIted eVIdence that the vIctlm had told her that he had "been 

m JaIl before" Although he dId not tell her why, other famIly members told her that It was "some 

sort of murder charge" When the vIctlm later dIscussed It WIth her, he explamed that the charge 

arose from somethmg happenmg to hIS mother R pp 182-83 

She never dIscussed thIS WIth Appellant, although she dId recall heanng a conversatIOn 

between Appellant and the VIctIm ThIS took place after Appellant had beaten her on another 

occaSIOn The men were dlscussmg "the smell of blood" and the memory of what happens when a 

person kllls someone She was not sure what they were dlscussmg, and both men seemed to be m 

agreement WIth each other Agam, she dellIed ever dlscussmg WIth Appellant that the VIctIm had 

a conVIctIOn for kIllmg someone R pp 181-93 

The tnal Judge ruled that thIS testlmony was madmIssIble because her knowledge of the 

vIctlm's conVIctIon was not connected to Appellant, and because there was no eVIdence that he was 

aware of the conVIctIon However, the tnalJudge ruled that Appellant could elICIt the conversatIOn 

between Appellant and the vIctlm m whIch the men dIscussed the "the taste of blood," If Appellant 

WIshed to do so R pp 183-85 

Before Appellant began hIS recross-exammatIOn of Latnce, the tnal Judge allowed another 

zn camera heanng At thIS pomt, Appellant asked Latnce whether she and Appellant were present 

when Rocco, the boyfrIend of Latnce's female counsel, Jeanetta, SaId that the VIctIm "had put hIS 

hands on" Rocco because Rocco had hIt Jeanetta Latnce demed remembenng thIS and explamed 

that she had told Appellant about the mCIdent between Rocco and Jeanetta However, that mCIdent 
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occurred three for four years before Latnce and Appellant began date She admItted that Rocco 

made a statement "about WIll [the vIctIm] saYIng somethmg dIfferent," but, Rocco never explamed 

what the statement was R pp 222-24 

Appellant argued that thIS query was relevant to her credIbIlIty because she could be 

Impeached through the testImony of an umdentIfied mdIvIdual The tnal judge sustamed the State's 

relevancy ObjectIOn R pp 224-28 

Before Appellant presented hIS case-m-chIef, the State noted that he was plannmg to call hIS 

sIster as a wItness, and that she would presumably testIfy that Appellant was aware of the vIctIm's 

conVIctIOn The State noted that It had "multIple objectIons" to hIS testImony So the tnal judge 

lIstened to her testImony m camera R pp 405-08 

AlIcIa Robmson, Appellant's sIster, testIfied m camera that she and Appellant had a 

conversatIOn m "a summer month" before the shootmg about how the vIctIm was provokmg her The 

vIctIm was datmg her sIster, who hved there as well Appellant told her that she needed to get hIm 

out of her house, and he told her that the vIctIm had been to JaIl for kIllIng hIS stepfather R pp 

408-11 

The tnal judge sustamed the State's ObjectIOn, after lIstenmg to lengthy arguments by 

Appellant He found that the conversatIOn that Appellant had presented m camera was "not 

connected m pomt of tIme" to the offense, and he found that the 1989 conVIctIOn was not "closely 

connected m pomt of tIme or occaSIOn" to the kIllIng, so as to reasonably mdIcate Appellant's state 

of mmd He also was concerned that Appellant was, as a matter oflaw, not WIthout fault m bnmng 

on the dIfficulty, m lIght of State v Slater, 373 S C 66, 644 S E 2d 50 (2007), and State v Santzago, 

370 S C 153,634 S E 2d 23 (Ct App 2006) R pp 408-23 
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The tnal Judge sustamed the State's ObjectIOn to Appellant's questIon of whether hIS SIster 

knew that KeIth Wilhams owned or had posseSSIOn of a weapon R p 434 On cross-exammatIOn, 

It became clear that AhcIa RobInson had not seen Appellant on the day of the shootIng R p 439 

The Judge ImtIally refused to reverse any of hIS prevIOUS rulIngs because he was concerned 

that Appellant was not wIthout fault m bnngIng on the dIfficulty, as a matter oflaw under Slater and 

Santzago R pp 731-39, 492-96 However, the tnal Judge ultImately reversed many of hIS earlIer 

rulmgs See R pp 526-41,640-50,666-73 

As a result, Appellant was permItted to testIfy that (1) the VIctIm had come to hIS apartment 

on four separate occaSIOns on January 25,2005, and at least tWIce threatened to kill hIm Ifhe had 

harmed Latnce and dId not leave the apartment complex, (2) that KeIth WIllIams, the father of 

Latnce's chIldren, had also come by once that day and threatened hIm for hIttIng Latnce In front of 

her daughters, (3) that WIlhams had brandIshed a gun when he made the threat, and It appeared to 

Appellant that both the VIctIm and Wilhams had been together or had heard the same InfOrmatIOn 

from the same person, Jeanetta, (4) that the VIctIm had a tattoo on hIS arm whIch sIgmfied that he 

was a "gunman," (5) and that the VIctIm had prevIOusly kIlled hIS stepfather, whIch Appellant 

referred to as a murder Even though Appellant claimed that he dId not thInk that the VIctIm would 

act out on the threats prevIOusly made that day because he behaved better when around Mrs Evans, 

as he was at the tIme ofthe shootIng, Apphcant claimed that the prevIOUS threats and hIS knowledge 

of the pnor kIlhng by the VIctIm caused hIm to be scared and nervous ThIS was why he armed 

hImself when he went to Mrs Evans' apartment to talk WIth Latnce about her famIly Interfenng In 

theIr personal lIves on the mght of the shootmg R pp 731-32,462-91,494-507,511-12,541-53 

Also, the tnal Judge subsequently Instructed the JUry that he was takIng JudICIal notIce "of 
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the fact that the vIctIm m thIS case was or had been convIcted of second degree murder m North 

Carolma m 1989" R p 676, II 16-19 

ImmedIately before the tnal judge's jury mstructIOns, however, Appellant moved for a 

mistnal He argued that the tnal judge had ruled that "self-defense had to be estabhshed" before the 

proffered eVIdence relatmg to self-defense could be relevant The tnal judge explamed that he had 

ruled that "there had to be eVIdence to support all of the elements [of self-defense] before somethmg 

that was unrelated to the case other than to prove self-defense became relevant and therefore became 

admIssIble" R p 728 

Appellant contended that the effect of the tnaljudge's ruhng was to preclude "the defense's 

nght of confrontatIOn dunng the State's case," that the opportumty for cross-exammatIOn was lost 

at that pomt, and that It was msufficient to recall WItnesses m Appellant's case m defense He 

therefore moved for a mistnal based upon the order m WhICh he had to challenge the State's case to 

preserve the Issue for appellate reVIew R pp 728-29 

The tnal judge asked what speCIfic eVIdence had been precluded, and he asked If It was 

testImony by Latnce that the VIctIm had the pnor conVIctIOn Appellant agreed that he was 

complammg about that ruhng, but he stated that he was also refemng to her testImony about KeIth 

WIlliams' "connectIOn" The tnal judge dId not recall any proffered testImony through her about 

WIlhams Because Appellant was complammg about an mfnngement on hIS nght to confront 

WItnesses, the tnal judge noted that Latnce was stIll present and he asked why Appellant dId not 

SImply call her Appellant contended that hIS nght was to confront her dunng the State's case R 

pp 729-33 

Appellant further contended that "self-defense was relevant from Day 1 " It was hIS pOSItIon 
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that thIS excluded eVIdence should have been admItted to begIn to establIsh hIS claIm of self-defense 

He further contended that the tnal judge's suggestIOn that he call Latnce was done "out of context," 

and that thIS was "forCIng the defense to put the WItness up" He claImed that the alleged error was 

not curable and It was "burden-shIftIng" R pp 733-35 

The tnal judge, however, noted that the mistnal motIon dId not preserve the Issue for 

appellate reVIew R p 734, II 4-6 Further, In denYIng the motIon, he correctly observed that 

[I]n an ordInary case when self-defense IS not an Issue, you are not entItled to 
attack the character of the victIm[ ] 

R p 735, II 2-5 He lIkewIse correctly explaIned that 

Before you can attack the character of a VIctIm, there has got to be some eVIdence 
that makes self-defense relevant As I am SIttIng here In the State's case, It IS 
ImpossIble to look forward Into your case to see whether or not eVIdence IS gOIng to 
come forward that mIght make self-defense as an Issue I have no chOIce I don't 
thInk as an eVIdentIary matter but to foreclose the attack ofthe character ofthe VIctIm 
dunng the State's case when It IS not yet clear and self-defense IS ever gOIng to be an 
Issue That IS my VIew of It 

R P 735, I 15 - P 736, I 1 

B Appellant's argument, which he first raised In hiS motIOn for a mIstrial, IS not 
preserved for appellate review because he did not raise It by contemporaneous 
objection 

Although Appellant proffered the testImony dIscussed above and he dIsagreed wIth the tnal 

judge's rulIng that otherwIse InadmIssIble and Irrelevant eVIdence could not be mtroduced absent 

some proof that the shootIng was In self-defense, he dId not contemporaneously argue that the tnal 

judge's rulIngs VIOlated hIS SIxth Amendment nght to confront WItnesses or that the rulIngs 

unconstItutIOnally shIfted the burden of proof to hIm Rather, he first argued thIS after clOSIng 

arguments and after the tnal judge had InItIally charged the JUry See R pp 728-36 ThIS dId not 
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preserve the Issue for appellate reVIew 

In State v Sullzvan, 310 S C 311, 314, 426 S E 2d 766, 768 (1993), the Court noted that an 

appellant must object at hIS first opportumty to preserve an Issue for appellate reVIew Other cases, 

more tedIous than dIfficult to enumerate, stand for the proposItIon that a contemporaneous ObjectIOn 

IS reqUIred to preserve an error for appellate reVIew E g, State v Crowley, 226 S C 472,85 S E 2d 

714 (1955) (an ObjectIOn to eVIdence must be contemporaneous and must be upon a specIfied 

ground), State v PrIoleau, 345 S C 404,411,548 S E 2d 213,216 (2001) (an ObjectIOn should be 

addressed to the tnal court m a sufficIently specIfic manner that bnngs attentIOn to the exact error), 

State v Black, 319 S C 515,462 S E2d 311 (CtApp 1995), State v Wzlkzns, 310 S C 81,425 

S E 2d 68 (Ct App 1992) 

Further, If a party falls to make a proper contemporaneous ObjectIOn to the admIssIOn of 

eVIdence, he cannot later raIse the Issue by a motIon for mIstnal See State v Atchzson, 268 S C 

588,235 S E 2d 294 (1977), State v Lynn, 277 S C 222,226,284 S E 2d 786,789 (1981) ("FaIlure 

to contemporaneously object to [a] questIOn now advanced as prejUdICIal cannot be later 

bootstrapped by a motIon for a mlstnal"), See also State v Groome, 274 S C 189, 192,262 S E 2d 

31, 32 (1980) ("FaIlure to contemporaneously object to the questIons now advanced as prejUdICIal 

cannot be later bootstrapped by amotIOn foramlstnal "),McElveen v Ferre, 299 S C 377,381,385 

S E 2d 39, 41 (Ct App 1989) (upholdmgthe tnal court's demal ofa motIon for anew tnal where the 

error was not preserved), Idaho v Hzggzns, 122 Idaho 590, 836 P 2d 536,550 (1992) (the tnal court 

had no baSIS to grant a new tnal where the Issue was not properly preserved dunng the tnal), 

Louzszana v Marcotte, 817 So 2d 1245, 1250 (La Ct App 2002) ("In our opmIOn, a motIon for new 

tnal does not preserve or reVIve an Issue not properly and tImely raIsed by ObjectIOn ThIS IS true 

11 



because, by the tIme a new-tnal motIon IS made, the tnal court has lost ItS best opportumty to correct 

the error at Issue "), Schacher v Dunne, 109 Or App 607, 820 P 2d 865, 867 (1991) ("An error that 

IS not preserved cannot properly form the basIs for a motIon for a new tnal "), Carlson Mmmg Co 

v Tztan Coal Co, 343 Pa Super 364,494 A 2d 1127 (1985) (notmg a tnal court may only award a 

new tnal on questIOns that are preserved), 66 C J S New Trzal § 17 (1998) ("Although there IS some 

authonty to the contrary, generally matters not properly pleaded, or put m Issue, or preserved, may 

not be raised on a motIon for a new tnal") 

In the present case there was no contemporaneous ObjectIOn on the same ground advanced 

m support of Appellant's mlstnal motIon Therefore, the present argument IS not properly before thIS 

Court on appeal 

C Appellant cannot show any prejUdICe from the trial Judge's rubngs 

AlternatIvely, the Court should reject Appellant's argument because he cannot show any 

conceIvable prejUdICe resultmg therefrom "The admIssIOn or exclusIOn of eVIdence IS a matter 

wlthm the sound dIscretIOn of the tnal court and absent clear abuse, wIll not be dIsturbed on appeal" 

Gambell v Int I Paper Realty Corp, 323 S C 367,373,474 S E 2d 438,441 (1996) "[T]he tnal 

Judge must have wIde dIscretIOn on the Innumerable questIOns of relevancy before hIm" State v 

Anderson, 253 S C 168, 182, 169 S E 2d 706,712 (1969) To warrant reversal, an Appellant "must 

show both the error oftherulmg and resultmgpreJudice" Recco Tape & Label Co v Barfield, 312 

S C 214,216,439 S E 2d 838,840 (1994), State v Hamllton, 344 S C 344,353,543 S E 2d 586, 

591 (Ct App 2001) See also Flelds v Reg'IMed CenterOrangeburg,363 S C 19,26,609 S E 2d 

506, 509 (2005) (cItatIOns omItted) (findmg that to warrant a reversal based on the admIssIOn or 

exclusIOn of eVIdence, the appellant must prove both the error of the rulmg and the resultmg 
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prejUdICe, 1 e, that there IS a reasonable probabIlIty the JUry's verdIct was mfluenced by the 

challenged eVIdence or the lack thereof), Rule 103, SCRE (provIdmg that "[e]rror may not be 

predICated upon a rulIng wInch admIts or excludes eVIdence unless a substantIal nght of the party 

IS affected") 

LIkeWIse, the tnal court has broad dIscretIOn m detenmmng the general range and extent of 

cross-exammatIOn State v Smlth, 275 S C 164,268 S E 2d 276 (1980) The Umted States Supreme 

Court has explamed that "[T]he ConfrontatIOn Clause guarantees an opportumty for effectIve 

cross-exammatIOn, not cross-exammatIOn that IS effectIve m whatever way, and to whatever extent, 

the defense mIght wIsh " Delaware v Fensterer, 474 US 15,20 (1985) "[T]naljudges retam WIde 

latItude msofar as the ConfrontatIOn Clause IS concerned to Impose reasonable hmits on [ ] 

cross-exammatIOn based on concerns about, among other thmgs, harassment, prejUdICe, confuSIOn 

of the Issues, the WItness' safety, or mterrogatIOn that IS repetItIve or only margmally relevant" 

Delaware v Van Arsdall, 475 US 673,679 (1986) See also Taylor v Illznms, 484 US 400,410 

(1988) ("The accused does not have an unfettered nght to offer [eVIdence] that IS mcompetent, 

pnvileged, or otherwIse madmissible under standard rules of eVIdence") 

The South Carohna Supreme Court has also held that 

The nght to a meanmgful cross-exammatIOn of an adverse WItness IS mcluded m the 
defendant's SIxth Amendment nght to confront hIS accusers State v Saltz, 346 S C 
114, 551 S E 2d 240 (2001) ThIS does not mean, however, that tnal courts 
conductmg cnmmal tnals lose theIr usual dIscretIOn to hmit the scope of 
cross-exammatIOn ld On the contrary, tnal courts retam WIde latItude, msofar as the 
ConfrontatIon Clause IS concerned, to Impose reasonable hmits on such 
cross-exammatIOn based on concerns about, among other thmgs, prejUdICe, confuSIOn 
of the Issues, or mterrogatIOn that IS only margmally relevant Id 

State v Turner, 373 S C 121, 130,644 S E 2d 693,698 (2007) See also State v Compton, 366 S C 
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671, 681, 623 S E 2d 661, 666 (Ct App 2005) ("'The SIxth Amendment nghts to notIce, 

confrontatIOn, and compulsory process guarantee that a cnmmal charge may be answered through 

the callIng and mterrogatIOn of favorable wItnesses, the cross-exammatIOn of adverse wItnesses, and 

the orderly mtroductIOn of eVIdence' 'ThIS does not mean, however, that tnal courts conductmg 

cnmmal tnals lose theIr usual dIscretIOn to hmIt the scope of cross-exammatIOn"') (cItmg State v 

Graham, 314 S C 383,385,444 S E 2d 525, 527 (1994) and State v Aleksey, 343 S C 20,33-34, 

538 S E 2d 248,255 (2000)) 

Here, Appellant cannot show any conceIvable prejUdICe resultmg from the tnal Judge's 

rulmg "For a defendant to argue self-defense, the record must demonstrate that" (1 )[he] was wIthout 

fault m bnngmg on the dIfficulty, (2) [he] actually beheved he was m Immment danger oflosmg hIS 

lIfe or sustammg senous bodIly mJury, (3) a reasonably prudent person of ordmary firmness and 

courage would have entertamed the same belIef, and (4)[he] had no other probable means of 

aVOIdmg the danger" State v Chatman, 336 S C 149, 153,519 S E 2d 100, 103 (1999) See also 

Slater The prosecutIOn's eVIdence dId not proVIde any support for any element of a self defense 

charge To the contrary, the State's eVIdence was that Appellant murdered WIlham Godwm m cold 

blood 

Therefore, the eVIdence that Appellant proffered was Irrelevant to any Issue before the JUry 

when he ongmally proffered It For example, under Rule 405(b), SCACR 

In cases m WhICh character or a traIt of character of a person IS an 
essentIal element of a defense, proof may also be made of specIfic 
mstances of that person's conduct 

The notes to the Rule specIfically mdIcate that Rule 405(b) IS IdentIcal to the federal rule and IS 

conSIstent WIth pnor South Carolma case law See Note to Rule 405, SCACR In State v 
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Amburgey, 206 S C 426, _,34 S E 2d 779, 780 (1945), the Court held that 

The rule has long been establIshed m thIS State that eVIdence of other 
specIfic Instances of VIOlence on the part of the deceased are not 
admISSIble unless they were dIrected agamst the defendant, or, if 
dzrected agamst others were so closely connected m pomt of tzme or 
occaSlOn wzth the homzczde as reasonably to mdzcate the state of 
mmd of the deceased at the tzme of the homzczde or to produce 
reasonable apprehenslOn of greatly bodzly harm 

CItIng State v Hzll, 129 S C 166, 123 S E 817 (1924)(emphasis added) See also Day, 341 SCat 

419-421,535 S E 2d at 436-37 

"Whether a specIfic mstance of conduct by the deceased IS closely connected m pomt of tIme 

or occaSIOn to the homICIde so as to be admISSIble IS m the Judge's dIscretIOn and wIll not be 

dIsturbed on appeal absent an abuse of dIscretIOn resultmg m prejudIce to the accused State v 

Brown, 321 S C 184, 186-87, 467 S E 2d 922, 923-24 (1996) (CItatIOn omItted) Further, Rule 

405( a), SCRE, proVIdes that "[I]n all cases m whIch eVIdence of character or a trait of a person IS 

admISSIble, proof may be made by testImony as to reputatIOn or by testImony m the form of an 

opmIOn On cross-exammatIon, mqUlry IS allowable mto relevant speCIfic mstances of conduct" 

Therefore, under lImIted CIrcumstances, eVIdence of the vIctIm's reputatIOn for VIOlence and 

turbulence, and eVIdence of hIS pnor conVIctIOn mIght be relevant If"so closely connected m pomt 

of tIme or occaSIOn WIth the homICIde as reasonably to mdicate the state ofmmd of the deceased at 

the tIme ofthe homICIde, or to produce reasonable apprehensIOn of greatly bodIly harm " Amburgey, 

and Day, supra 3 However, thIS eVIdence IS Irrelevant and madmissible m the absence of any 

eVIdence that Appellant shot the VIctIm m self-defense See Quzntana v State, 452 So 2d 98, 100 

3 AlICia Robmson's testImony that Appellant told her that he knew of the VIctIm's 
conVIctIon was madmissible hearsay R pp 408-11 
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(Fla 1 st DCA 1984) (evIdence estabhshIng the VIctIm's reputatIon for VIOlence may not be admItted 

WIthout the proper predIcate demonstratIng an overt act by the VIctIm IndIcatIng to the defendant the 

need for self-defense), Mllton v State, 245 Ga 20,22,262 S E 2d 789 (1980) (The defendant may 

present eVIdence ofthe VIctIm's general reputatIon or character for VIOlence "'only when there has 

been a pnma faCIe shOWIng (by the defendant) that three elements are present that the deceased was 

the assaIlant, that the deceased assaIled defendant, and that defendant was honestly seekIng to defend 

hImself' Curtls v State, 241 Ga 125, 126(1) (243 SE2d 859) (1978)"), State v Anderson, 785 

S W 2d 596, 600 (Mo App 1990) ("In the case at bar the defendant dId not make a przma Jacla 

shOWIng from the eVIdence ofthe elements of self-defense JustIfYIng the use of deadly force The 

hteral readIng of § 563 033 prohIbIts the battered spouse syndrome where the defendant has not been 

able to raIse the Issue of self-defense ThIS IS conSIstent WIth the law In other states") (CItatIOns 

omItted), State v Walters, 284 Kan 1,10,159 P 3d 174 (2007)(defendant on tnal for murder, after 

laYing a proper foundatIOn by eVIdence tendmg to show that he or she acted In self-defense, or In 

defense of another, may Introduce eVIdence of the turbulent and quarrelsome character of the 

deceased), State v Ruane, 912 S W 2d 766, 779-81 (Tenn Cnm App 1995) (Before proofthat the 

VIctIm was the first aggressor may be admItted on the dIrect testImony of any WItness, the questIOn 

of self-defense must be raIsed by eVIdence In the record Words and statements of counsel are not 

suffiCIent The tnal court must then determIne If there IS a factual baSIS underlYing the proffered 

testImony, and whether the probatIve value of the eVIdence must outweIgh any prejUdICial effect) 

Because Appellant was the only other eyeWItness to the shootIng, only hIS testImony could 

proVIde eVIdence of self-defense and make the otherwIse InadmISSIble eVIdence relevant and 
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admISSIble 4 HIS constItutIOnal nght to not testIfy undenmnes hIS argument that the proffered 

eVIdence should have been admItted through hIS prosecutIOn wItnesses, and then he could present 

eVIdence warrantIng a JUry InstructIOn on self-defense There was sImply no guarantee that he would 

testIfy and provIde eVIdence of self-defense The trIal Judge's rulIng dId not compel hIS testImony 

or ShIft the burden of proof to hIm 

Rather, he sImply was not entItled to a self-defense charge In the absence of It Indeed, If the 

tnal Judge had permItted the IntroductIon of the proffered eVIdence, even though there was no 

- eVIdence -to support a JUry charge on self-defense, then Appellant could SIt back, not offer any 

eVIdence and conjure up a defense from a caldron full of otherwIse Irrelevant, prejUdICIal and 

InadmISSIble eVIdence that Improperly attacked the VIctIm's character and the character of the 

reSIdents In neIghborhood where the shootIng occurred He dId not have any nght to do thIS, and the 

tnalJudge would have abused hIS dIscretIOn by allOWIng It C/, State v Adams, 354 S C 361,378, 

580 S E 2d 785, 794 (Ct App 2003) ("A tnalJudge's decIsIOn regardIng the comparatIve probative 

value and prejUdICIal effect of eVIdence should be reversed only In exceptIOnal CIrcumstances We 

reVIew a tnal court's decISIOn regardIng Rule 403 pursuant to the abuse of dIscretIOn standard and 

4 The State dIsagrees wIth the tnal Judge's declSlon to admIt the conVIctIOn, for the 
reasons argued by the AssIstant SolICItor below AddItIonally, the State submIts that the tnal 
Judge's InItial rulIng that he was not wIthout fault III bnngIng on the dIfficulty was correct as a 
matter oflaw, SInce he delIberately went to hIS mother-In-Iaw's apartment, anned wIth a pIstol, 
to have a dIscussIOn wIth Latnce about the subject matter that caused the VIctIm to threaten to 
kIll hIm earlIer In the day Appellant could have SImply left the apartment complex See Slater, 
supra, Santzago supra (findIng defendant was not wIthout fault In bnngIng on dIfficulty where 
he brought a loaded gun to the VIctIm's home), State v Stnckland, 147 S C 514, 143 S E 404 
(1928)(one cannot seek another for purpose ofraIsmg a dIfficulty and abettIng a wrong, and 
plead self-defense), State v Trammell, 40 S C 331, 18 S E 940 (1894)(one who enters a room 
and provokes a quarrel IS not entItled to assert self-defense) Appellant was certaInly not 
WIthout fault In bnngIng on the dIfficulty However, the State's argument IS submItted because 
the tnal Judge ultimately deCIded to submIt self-defenses to the JUry 
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are oblIgated to gIve great deference to the tnal court's Judgment ") (mternal cItations omItted) 5 

WhIle a defendant has the nght to exerCIse hIS pnvIlege agamst self-mcnmmatIOn and not testify, 

Ifhe cannot complam about the exclusIOn oftestImony that IS necessanlypredicated on hIS testimony 

for ItS mtroductIOn, Ifhe falls to testify E g, Brown v State, 340 S C 590,594,533 S E 2d 308, 

310 (2000) ("The decIsIon to testify or not IS a penlous one If a defendant does not testify, he 

foregoes the opportumty to tell the JUry hIS verSIOn of events On the other hand, If a defendant 

chooses to testify, he subjects hImself to cross-exammatIOn, mcludmg possIble Impeachment WIth 

pnor conVIctIOns") (cItatIOn OImtted) 

More Importantly, Appellant's contentIOn that he was entitled to a mlstnallacks any plausIble 

ment for two addItional reasons FIrst and as dIscussed, the tnal Judge changed hIS mmd on a number 

of key rulIngs Based upon hIS ultimate rulIngs on the matters proffered by Appellant, the JUry heard 

Appellant's testimony testify (1) that the VIctim had come to hIS apartment on four separate 

occasIOns on January 25,2005, and at least tWIce threatened to kIll hIm Ifhe had hanned Latnce and 

dId not leave the apartment complex, (2) that KeIth WIllIams, the father of Latnce's chIldren, had 

also come by once that day and threatened hIm for hlttmg Latnce m front of her daughters, (3) that 

WIllIams had brandIshed a gun when he made the threat, and It appeared to Appellant that both the 

VIctim and WIllIams had been together or had heard the same mfonnatIOn from the same person, 

Jeanetta, (4) that the VIctim had a tattoo on hIS ann WhICh sIgmfied that he was a "gunman," (5) and 

that the VIctim had prevIOusly kIlled hIS stepfather, WhICh Appellant referred to as a murder Even 

though Appellant claimed that he dId not thmk that the VIctIm would act out on the threats prevIOusly 

5 Indeed, thIS seems to have been the real purpose underlymg the eVIdence proffered on 
cross-exammatIOn 
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made that day because he behaved better when around Mrs Evans, as he was at the tIme of the 

shootmg, ApplIcant claImed that the prevIOUS threats and hIS knowledge of the pnor kIllmg by the 

VIctIm caused hIm to be scared and nervous ThIS was why he armed hImself when he went to Mrs 

Evans' apartment to talk wIth Latnce about her famIly mterfenng m theIr personal lIves on the mght 

of the shootmg R pp 454-55, 462-91, 494-507, 511-12, 541-553 Also, the tnal judge 

subsequently mstructed the JUry that he was takmg JudIcIal notIce "of the fact that the VIctIm m thIS 

case was or had been convIcted of second degree murder m North Carolma m 1989" R p 676, II 

16-19 

At tnal, the only specIfic pomts that Appellant contended had excluded were testImony by 

Latnce that the VIctIm had the pnor convIctIOn, and her testImony about KeIth WIllIams' 

"connectIOn" R pp 729-33 ThIS eVIdence would have been merely cumulatIve to Appellant's 

testImony and ItS exclusIOn was not prejudIcIal See State v Mercer, Op No 26582, 2008 WL 

5479611, 7 (S C S Ct , Feb 19,2009) (because excluded eVIdence was presented to the JUry through 

other WItnesses, defendant sustamed no prejUdICe from the exclusIOn ofthe cumulatIve eVIdence), 

Commerce Center of Green VI lie Inc v W Powers McElveen & Assocs Inc,347SC 545,559,556 

S E 2d 718, 726 (Ct App 2001) ("Generally, there IS no abuse of dIscretIOn where the excluded 

testImony IS merely cumulatIve of other eVIdence proffered to the JUry") See also People v Evans, 

104 III App 3d 598, 432 N E 2d 1285, 1290 (Ill App 1982) (error oftnal court, m prosecutIOn for 

aggravated battery, m excludmg eVIdence of VIctIm's pnor convIctIOn for murder, offered by 

defendant to show reasonableness of defendant's apprehensIOn of Immment harm as part of hIS 

self-defense theory, was harmless, because defendant was not prevented from establIshmg hIS 

knowledge ofvIctlm's background and developmg baSIS for hIS defense, so that error complamed of 

19 



could not have mfluenced JUry's verdIct), Com v Hoey, 57 Mass App Ct 1114, 785 N E 2d 427 

[(Table), 2003 WL 1477773 (Mass App Ct, March 24,2003)] (any error m exclUSIOn of record of 

assault vIcttm's pnor convIctIOn dId not gIve nse to substanttal nsk ofmIscamage ofjusttce, where 

on cross-exammatIOn defendant testIfied to hIS personal knowledge of vIcttm's reputatIOn for 

vIOlence and stated, wIthout ObjectIOn, that "[the vIctlln] has qUIte a record ofbemg arrested for 

vIOlence, assault and battenes[]" and that he knew that vIcttm had engaged m "many fights, bar 

fights[,]" and further suggested that VIctIm's hot temper was mflamed by consumptIOn of alcohol) 

The second reason Appellant cannot show prejUdICe IS that Latnce was sttll present and 

avaIlable to be called to the stand However, Appellant dehberately chose not to avaIl hImself of the 

opportumty to call her and examme her about these matters Moreover, callmg her as a WItness and 

further exammmg her about these two matters would not have adversely Impacted any nght of hIS, 

smce he had already lost the nght to last argument by testIfymg Also, there was no real danger that 

she would have been VIewed as a WItness who was sympathettc to hIm 

Fmally, Appellant complams on appeal about exclUSIOn of the mCIdent that supposedly 

occurred between "Rocco" and the VIctIm He further contends that It was error to exclude the 

eVIdence the offense occurred m a bad neIghborhood However, he dId not present these arguments 

m support of the mistnal motIon They are therefore barred under Sulllvan and Wzllans, supra 

Moreover, he dId not present any eVIdence that would support the admIsSIOn of eIther ofthese two 

matters Therefore, the tnal judge's ruhng must be affinned 

CONCLUSION 

For all of the foregomg reasons, It IS respectfully submItted that Appellant's conVIctIOn and 

sentence of LWOP should be affinned 
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ARGUMENT IN REPLY 

The state's argument that appellant later mtroduced some of Its self-defense 

eVIdence Ignores the fact that denymg a defendant hIS nght to confrontatIOn by rulmg 

eVIdence relevant to the defense are not legItImate areas of cross-exammatIOn untIl there 

was eVIdence estabhshmg all four elements of self-defense IS fundamentally unfair It IS 

begmnmg to look hke an organIzed strategy of some SohcItors m trus state to depnve a 

defendant of a faIr tnal m a self-defense case under the gUIse of protectmg the decedent's 

reputatIOn Defense counsel correctly the Judge' rulmg was burden shIftmg, that It was 

ImpractIcal to expect the defense to estabhsh self-defense dunng the state's case, and that 

appellant had the nght to confront the state's WItnesses dunng the state's case-m-chief 

As stated, what occurred m thIS case IS nearly IdentIcal to what happened m State V 

Wasrungton, 67 S C 76, 623 S E 2d 836 (Ct App 2006), whIch was reversed on an 

eVIdentIary error but affirmed m result m State V Wasrungton, 379 S C 120,665 S E 2d 602 

(2008) Wasrungton was a Charleston case where a dIfferent Judge refused to allow relevant 

cross-exammatIOn untIl such tIme as all four elements of self-defense were estabhshed It 

shows an apparent concerted effort by some SohcItors to deny defendants theIr nght to a fair 

tnal dunng a murder-self-defense case under the gUIse of protectmg the decedent's character 

from attack Appellant respectfully submIts trus Court should strongly hold that not allowmg 

relevant cross-exammatIOn about self-defense dunng the state's case-m-cruef IS a VIOlatIOn 

of the defendant's nght to confrontatIOn and reverSIble error 

The state argues that the Judge ultImately admItted "VIrtually all of the eVIdence m 

questIon," and that appellant dId not recall the key prosecutIOn Witness and cross-examme 

her on matters pertammg to self-defense " Respondent's bnef at 2 That IS a clear 
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admISSIOn that the tnal Judge was altermg the natural course of the tnal to appellant's 

dIsadvantage Appellant had the ConstztutlOnai rzght to confront and cross-examme the 

wItnesses agamst lum as they testIfied He was not obhgated to estabhsh the four elements 

of self-defense, and then have the burden of recallmg prosecutIon Witnesses If he desIred a 

fair tnal 

As seen, appellant attempted to cross-examme Sammy Groves about the fact theIr 

neIghborhood was not a safe place to hve to explam why many people carned guns The 

Judge sustamed the SohcItor's relevance objectIon The Judge rejected defense counsel's 

argument that thIS testImony was relevant to rebut the state's claim that appellant armed 

hImself solely to shoot the decedent R 544, I 22 - 547, I 14 

Defense counsel also asked Groves If It was common for other people m the area to 

have guns The SohcItor agam objected to the relevance of tlus testImony The Judge agam 

sustamed the relevance ObjectIOn R 560, I 19 - 562, I 20 

As thIS Court wIll recall, out of the presence of the JUry Latnce, appellant's 

gIrlfnend, acknowledged she knew the decedent had been m pnson, and that the decedent 

had been m pnson for "some sort of murder charge" R 622, I 16 - 624, I 22 Latnce also 

remembered appellant and the decedent had talked and they both referred to "the smell of 

blood" and "hurtmg somebody or kIllmg somebody that I guess It leaves you With the 

memory of blood or somethmg you don't forget" Latnce Said she remembered the 

conversatIon about smelhng the presence of blood VIVIdly because appellant and the 

decedent were both talkmg about It and how It affected them once they had been exposed to 

It R 624, I 13 - 626, I 21 
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The judge ruled that there was not any eVIdence yet m the case that appellant knew 

the decedent had comrmtted a murder, and that thIs eVIdence therefore could not be heard by 

the JUry R 627, I 24 - 628, I 15 Defense counsel would argue that for a long penod of 

tIme "that the judge ruled that self-defense had to be establIshed pnor to [thIs self-defense 

eVIdence] bemg relevant" R 728, II 4 - 8 The judge acknowledged he had ruled there 

had to be eVIdence to support "all the elements [of self-defense} before somethmg that was 

unrelated to the case other than to prove self-defense became relevant and therefore became 

admIssIble" R 728, 11 9 - 13 (emphasIs added) ThIs dIrectly counters the state's 

argument that appellant complamed too late 

Defense counsel correctly argued the judge's rulIng VIOlated appellant's nght to 

confrontatIOn "You can't let them go backwards and then cross-examme the state's 

wItnesses m a defense case Those Witnesses have already testIfied The opportumty for 

cross-exammatIOn IS gone at that pomt" Counsel argued thIS was burden-shIftmg because 

the defense had to present eVIdence of each element of self-defense dunng the state's case­

m-chIefwhich was not practIcable R 728, I 4 -729, I 20 

For example, defense counsel noted the eVIdence that Latnce was aware that her 

cousm, the decedent, had been convIcted of murder R 728, II 4 - 17 The judge 

responded that appellant could have recalled Latnce as a Witness dunng hIs case Defense 

counsel told the judge that was not an acceptable solutIOn gIven hIS nght to cross-examme 

and confront the state's wItnesses R 732, I 22 - 733, I 11 Defense counsel argued he had 

been demed the nght to cross-examme the state's wItnesses ''from day one" R 733, I 13-

734, I 1 (emphasIs added) The state's argument to contrary m ItS bnefis untenable 
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The Judge then said that the defense was not entItled to attack the character of the 

"vIctIm" The Judge once agam stated that untIl there was eVIdence of each element of self­

defense, that the defense could not attack the character of the VIctIm R 735, I 1 - 736, I 3 

WIth all due respect the trIal Judge mIsapprehended the fact that a self-defense case 

IS not an attack on the character of the decedent Unfortunately, a self-defense case dunng a 

murder tnal cannot also be a feel good exerCIse for the decedent's famIly 

The confrontatIOn problem contmued throughout the tnal as appellant outlmed m hIS 

mitIal bnef The state's nght to present ItS case-m-chlef does not entItle It to have only 

testImony WIth mferences favorable to Its case, and agamst any defense or lesser-mcluded 

defense the defendant may later seek See State V Gordme, 322 S C 296,472 S E 2d 241 

(1996) The scope of cross-exammatIOn m South Carolma IS broad, and legItimate cross­

exammatIOn cannot be lImIted State V Brewmgton, 267 S C 97, 226 S E 2d 249 (1976), 

State V Jones, 343 S C 562, 541 S E 2d 813 (2001), State V MItchell, 378 S C 305,662 

S E 2d 493 (Ct App 2008) That nght to confrontatIOn IS based m the SIxth Amendment to 

the Uruted States ConstItutIOn See State V Ladner, 373 S C 103, 644 S E 2d 684 (2007) 

Appellant should be granted a new tnal 
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CONCLUSION 

By reason of the foregoIng argument, and the arguments In appellant's InItIal brIef, 

appellant's convIctIOn should be reversed and thIs case remanded to the GreenVIlle County 

Court of General SeSSIOns for a new trIal 

Respectfully submItted, 

Deputy ChIef Appellate Defender for CapItal Appeals 

ATTORNEY FOR APPELLANT 

May 29, 2009 
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