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CERTIFICATION 

PetItIOner, In accordance with Rule 242( d)(1), SCACR, certifies that a petitIOn for 

reheanng was made and finally ruled on by the Court of Appeals September 20 2011 

QUESTIONS PRESENTED 

Part I (The $51,850 Check Wachovla Gave Scaffe) 

Was Wachovla reqUlred to stop payment on a $51,850 check It Issued, 

either as co-drawer 01 as agent when It had actual notice on Tuesday Apnl 22, 2008 that 

It gave this check In vIOlatlOn of a court order, It had the nght to stop payment on the 

check, and It retaIned control over the $51,850 In funds untIl Fnday Apnl 25 2008') 

2 Whether Wachovla, labeled drawer (wnter) of a check drawn on drawee 

J P Morgan Chase Bank N A , may be somehow deemed to certIfy or accept a check 

when the UCC expressly provides that only the drawee (Chase III this case) may certIfy 

or accept? 

3 Whether "real defenses' (fraud IllegalIty, capacity) overnde the check at 

Issue, as expressly provided In the UCC, when properly classified as a teller~ check 01 an 

ordInary check and In additIon whether "real defenses" also overnde a "certdied check" 

(as classified by the lowel courts) as Indicated In the precedent expressly apphed by the 

tnal court at Wachovla's request? 

Part II (The $58,850 WIthdrawal Wachovla Gave Scaffe) 

4 Does the eVidence actually show Wachovla must have given the $58850 

withdrawal (the $51,850 check above and $7,000 In cash) after It had actual notIce of the 

court Older? 



5 Whether the constitutIOnally mandated standald ot review m 

supplementary proceedmgs IS de novo mc1udmg mattels of contempt under the statutory 

framework tor supplementary proceedmgs? 

6 Whether d party with peculIar knowledge or control of eVidence bems the 

burden of proof as to Issues related to that eVidence and whethel a motIOn to alter or 

amend IS reqUIred to pre::.erve this Issue when the tnal court ruled Wachovla bore the 

burden of proof at the begmnmg of the tnaP 

7 Whether UCC ArtIcle 4, generally apphcable to checks, applIes to an 

ordmary non-negotIable over the countel wIthdrawal slIp? 

8 Whether a motIOn to alter or amend IS reqUlred to preserve Issues for 

appeal when the Issues were piesented to the tllal court e\.actly as directed on the rec01d 

for consideratIOn as part of entenng the final O1der? 

Part III (Withheld EVidence) 

9 Whether a motIOn to alter or amend IS reqUlred to preserve a motIOn to 

compel discovery when the tnal court I eJected the motIOn 111 wntmg and whether the 

ends of Justice should be conSidered under preservatIOn for appeal doctnnes m South 

Carolma when the face of the eVidence shows WachovIa Withheld eVidence? 

10 Whether refusal to conSider a motion to compel IS grounds to rever<;e? 

Part IV (Pro Se Attoll1eys Fees and Other Creditors) 

11 Whether there can be an exception for speCial circumstances to the genel al 

rule agam~t pro se attorney fee~ or should the rule be recon~ldeled? 

12 Whether WachovIa should be O1dered to tU111 ovel the full amount gIven to 

Scaffe m VIOlatIOn of the court O1der, $58,850, plus mterest and co~b, ~o that the 
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remammg amount, after satIsfactIOn ot all ot DavIson s claIms, can be applIed to satIsfy 

other vIctIms ofScaffe's fraud schemel 

Part V (Other Matter tor the Record or Judicial NotIce) 

13 Whether matter presented to the tnal court at the tIme of delI vel mg a 

proposed order should be mcluded 10 the record treated as persuasive authonty, 01 taken 

up under JudICIal notIce? 

14 Whether matter showmg Wachovla has tncked both lower courts mto 

holdmg the $51,850 check IS a certified chcck should be consIdered" 

15 Whether a defelred prosecutIOn agreement slgl1lficant monetarv penalty 

and related mformatlOn agamst WachovIa, entered after tnal, should be taken up under 

JudICIal notice when the conduct at Issue IS sImilar to the conduct shown by the eVIdence 

and further shows mten!? 

STATEMENT OF THE CASE 

PetItIOner appellant, and plamtIff, Jacob DaVIson, obtamed a Judgment rebruary 

27,2008 agamst ongmal defendant Scaffe fO! $1776633 CIrCUIt COUlt Judge Young 

opened supplementary ploceedmgs Apnl 3,2008 (R p 15) Undel S C Code Ann ~ 15 

39-440, the court order provIded 

IT IS FURTHeR ORDeRED THAT any transfer or other dlSpo,)ltlon ot 
the property of the Defendant not exempt flOm executIOn and any 
mterference theIewIth IS forbidden 

Respondent WachovIa received the court order Aplll 22 2008 and flOze Scaffe s 

bank account (R pp 457-58) WachovIa confirmed thIS to DaVIson tWIce m May 2008 

and stated the account was overdrawn (R p 190 lIne 4 p 192 lme 9) After a thIrd 

subpoena, WachovIa s records revealed Scaffe receIved $60 000 by WIre on the same day 

Wachovla receIved the cOUl1 order, Ap1l122, 2008 (R P 451) WachovIa gave Scaffe 1. 
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$58,850 wIthdrawal that cleared as a $58,850 check on Apnl24 (R p 451) The 

wIthdrawal was of $7 000 m cash and a $51 850 IPS check that wa~ first presented for 

payment Apnl 25 2008 (R pp 558 61) Wachovla claims the wlthdlawal occurred pnor 

to receIpt of the court order DavIson claims (1) Waehovla was requIred to stop the 

$51,850 IPS check regardless oftlmlllg and (2) Wachovla gave the $58,850 wIthdrawal 

after Implementmg the court order 

Robert E Watson, Master m-EqUlty for Berkeley County heard thIS matter 

wIthout a Jury The master dIrected petItIOner and respondent to submIt a proposed order 

for consIderatIOn (R p 447 hne 15 p 449 lme 21) Both dId so On June 5 2009 the 

lower court entered WachovIa's DavIson appealed The court of appeals affirmcd III 

OpmIOn No 2011 UP 328 filed June 27 2011, re-filed September 20 2011 It held (1) 

the IPS check IS a certIfied check " (2) the WIthdrawal occurred pnor to receIpt of the 

court order and (3) most of DavIson's Issues were not preserved fOl appeal 

DaVIson produced extensIve documentary eVIdence all of whIch \\<as admItted 

DavIson also spoke from personal knowledge on some matters Wachovla's WItness 

mdicated no personal recollectIOn of the transactIOn othel than what was reflected m the 

documents (R p 302, hnes 15 19) ThIS appeal IS about documents 

As stated above, Wachovla receIved a $60,000 WIre for Scaife Apn122, 2008 

receIved the court order the same day and gave Scaffe $58 850 that cleared Apnl 24 

The WIthdrawal was first <;ubmltted Apnl 23 and re-submltted Apnl 24 (R pp 459 62) 

Wachovla's record~ showed 65 WIthdrawals over 28 months The $58 850 wIthdlawal 

was dIfferent from all 64 pnor WIthdrawals (R pp 486-91) It cleared as a check 

whereas all others cleared as counter withdIawals (R p 451, R pp 486-87) It had to 
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be submItted tWIce whereas all others were submItted only once (R pp 459-62, 

R pp 486-87) Wachovla had closed the account It re opened the account and then re­

closed the account to gIve the $58,850 withdrawal (R pp 482 85 R pp 463 85 R pp 108, 

lme 13-p 130, Ime 7) The $58,850 withdrawal was caught by the court ordel and 

Wachovla oven ode Its ''Y',tems to give the withdrawal There I') sImply no way to escape 

thiS conclu~lOn or to make Wachovla s defense (wIthdrawal given befole the LOurt order) 

consIstent with these documented facts 

WachovIa's records mcluded a 'cash out credIt tellcr dowment (R p 561) 

When read with the other bank records the eVIdence showed (1) thIS document leads 

1 20 p m Apnl 23 whIch means that thIS IS when the wlthdlawal actually occurred and 

(2) thIS document must be dated Apn123 m all CIrcumstances (R pp 558 61, R pp 599-

608, R p 193 lme 16-p 220 lme 12, R pp 130 220 R P 394 lme 8-p 395 lme 17, see 

also R pp 356-95) Wachovla admItted the cash out credIt teller IS dISpOSItIve In favor of 

DavIson If It can be lead (R p 428 lInes 5-23) Howevel WachovIa claIms ItS own 

document, whIch was stamped by one of ItS computenzed stamps cannot be re'1d, and It 

does not have a computer record of the computerIzed stamp The dIspute over the burden 

of proof comes from tillS 

WachovIa defended wIth a dally transactIOn regIster document claImIng It 

stated the tIme of the wIthdrawal (R p 629) However, the daIly transactIon regIster was 

page four (4) of a document, shOWIng on ItS face that Wachovla withheld eVIdence (the 

other three page~) (R p 629 (upper rIght corner), R p 454) The dowment only 

addressed In ItS maIn field the check amount (R p 629) and the wltnes'> testIfied to the 

effect that the daIly transactIon regIster page was for the tIme of prIntmg of the check, not 
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the tIme of wIthdrawal (R p 3)6 lInes 3 7 R p 331 lmes I 5, R p 352 Ime 22-p 356, 

hne 7) Wachovla further stated that the daIly tIanSactIOn Ieglster gave the date on the 

cash out credIt teller The eVIdence showed thIs was Impo<;slble (R pp 558-61, 

R pp 599602 R P 193 lme 16-p 220 lme 12 R pp 130220 R P 394, Ime 8 p 395 Ime 

] 7, see also R pp 356-95) The wItness CIIed uncontrollable when forced to admIt tim on 

cross-exam ThIs IS the pnmary reason for the request fO! pro se attolJ1ey fee:, 

The $58,850 wlthdrawalmcluded a $51,850 IPS offiCial check" showmg 

Wachovla as drawer, Integrated Payment Systems Inc (IPS) as Issuer, and] P Morgan 

Chase Bank N A as drawee (dIawer, Issuer and drawee aIe VCC defined terms) 

(R p 566) The $51,850 check was not paId untIl Apnl 25 (R p 566 (bottom nght), 

R p 566-69 R P 162 lme 8-p 167 lme 3) It was subject to stop payment (R p 570) 

The money was m the account untIl Apnl 24 (R pp 480 81) Wachovla had control ovcr 

the funds untIl paId (R P 570) The check was obtamed m vIOlatIOn of the COUlt order a 

real defense Also Scaffe Just bounced substantIally IdentIcal check to the payee 

rendenng her unable to be a holdel m due cOUlse (R p 580) Wachovla dId not stop the 

check even though It knew of the VIOlatIOn of the court ordel 

To further show mtent Wachovla's records revealed other acts ofWachovla as to 

Scaffe Wachovla let Scaife bounce 509 checks and slmllaI Items (R p )91) Wachovla 

made $18,841 offScaffe m fee~ (Rp 59]) Scaffe's problems wete obvIOUS from 

Wachovla's records as most ot hl<; payments were to payday lendel<; (R pp 482-85) 

Worst of all WachOVla clo~ed Scaffe s account m 2007, let hIm re-open It and then let 

Scaffe begm a $500,000 fraud agalllst several vIctIms obvIOUS flOm hIS bank records 

(R pp 582-83) 1t turns out Scaffe was a stock broker who became a gamblmg addIct 
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(R pp 574-79) DavIson s dlscovenes resulted In Scaffe bemg sentenced to Jml In South 

Carolma for eIght yem s on November 5 2009 The cnmmal case agamst Scaffe stands 

on Wachovla's recOld.;; 

ARGUMENTS 

PART I (THE $51,850 CHECK) 

WACHOVIA WAS REQUIRED fO STOP THE $) 1 850 CHECK 

A THE $51,850 CHECK WAS FIRST PRESENTED FOR PAYMENT 
APRIL 25 AFTER THE COURT ORDER 

Under Federal Reserve RegulatIOn CC stamps must be put on a check to show 

deposIt and presentatIOn for payment 12 C F R § 229 AppendIx D Stamps for depOSIt 

and conversIOn to an electronIc check wIth BB&T routIng numbel 053101121' 

(R P 162, lInes 13 21, R P 567) were dated Apnl 24, 2008 (R P 566) On Apnl 24 

BB&T put an endorsement stamp on the rear, and put stamps tor bank of fIrst depOSIt, 

bank of first endorsement and bank to 'truncate or to convert the check for electronIc 

c\eanng (R P 165, Jme 18 p 167, lme 3 R pp 568 69) Other stamp.;; on the check are 

dated Apnl 25, 2008 DaVIson banks wIth BB&T and also stated from personal 

knowledge the meanmg of the vanous BB&T stamps and BB&T's loutmg number 

(R p 98 hnes 8-14, R p 162 lIncs 13 21) As a mattcI of law, d chcck wIth stamps IIkc the 

$51,850 check was deposIted for the bankIng day of Thursday Aplll 24 2008 could not 

have been deposited befOIe 2 p m Wedncsday Apul 23, 2008 and was filst prcsented for 

payment to drawee J P Morgan Chase Bank N A on FIlday ApIlJ 25 2008 Wachovla 

In general conceded thIS (R P 282 hnes ] 5 25) 
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B W ACHOVIA WAS REQUIRID TO STOP THI $51,850 CI lICK 

Apnl 25 IS well after WachovIa concedes the court ordel was m effect 

(R pp 457 58) An ordmary check on Scaffe s account had to be bounced 'S C Code 

Ann § 36-4-303, S C Code Ann ~ 36 4 303 Official Comment 4 ( If a bank ICCCIVC~ an 

Item after ItS regular cutoffhoUl on Mondav and an attachment IS levied at noon on 

Tuesday, the attachment IS pnor to the Item If the bank had not before that hour taken the 

actIon descnbed 111 pmagraphs (I) (2) and (3) of subsectIOn (a)) Wachovla controlled 

the $51 850 untIl Apnl 25 (R p 570), FIrSt Data CorporatIOn, SEC No ActIOn Lettel 

January 13 2004, SEC Ref No 20037181012 (2004 WL 67976) The money \\<as m 

Scaffe's account untIl Apnl 24 (R pp 480 8 I) Under the IPS program, Wachovla had 

the express nght to stop the check (R p 570) The court Older legulled WachovIa to stop 

thIS check because Wachovla had full control over the money and the check 

Such a check IS not Irrevocable upon Issuance See generally Wachovla Bank of 

~C v Thomasko 339 S C 592 529 S E 2d 554 (Ct App 2000), "pecJalty Floonng 

Company Inc v Palmetto Federal Savmgs Bank of South Carolma 302 SCI 07 394 

S E 2d 13 (Ct App 1990) Please note the South CarolIna leglslatUle specIfIcally stated 

SpeCIalty Floonng I~ the law when It recently enacted update~ to the UCC S C Code 

Ann § 36-3 411 (South Carolma Reporter's Comment) The $51,850 check cannot be 

dlstmgUlshed from precedent The lower courts negated the needed ablhty of banks to 

overcome these checks 111 the face of fraud or mIstake WachovIa had the nght to stop 

the check Wachovld wants to be able stop a chcck If It wIll be harmed, but Ignore a 

court older If Davison IS harmed 

The law of court orders and supplementary proccedmgs Icgulled stoppmg the 

check and barred the wlthdlawal Comt OIders apply to banks Amencan Fedelal Bank 
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FSB v Kateman, 335 S C 273, 516 S E 2d 1 (Ct App 1999) The Kateman Older "was 

hmlted In operatIOn by Its very speCificIty Other than that, the bank would have been 

hable Tn thIs appeal, the court order applIes to all property of Scaffe Wachovla In tact 

froze the account under the court ordel (R p 485 R p 655) The eVIdence shows 

Wachovla then unfroze the account to permIt the wIthdrawal fUl1hel WachovIa had full 

control over $51,850 until at lea::.t Apnl 25 well after the LOurt order was Implemented 

Under a Kateman anavlsls, Wachovla IS lIable 

Supplementary procecdIngs are eqUItable and reac.h banks Af!-Chem EqUIP Co 

Inc v Daggerhart 281 S C 380 383 315 S E 2d 379 381 (Ct App 1984) Johnson v 

ServIce Management Inc, 319 S C 165, 168,459 S E 2d 900, 902 (Ct App 1995), 

McManus v Bank of Greenwood 171 S C 84, 171 S E 473 (1933) Lynn v 

InternatIOnal Brotherhood of FIremen & OIlers 228 S C 357,90 S E 2d 204 206 (1955) 

The specIfic freeze order provIsIOn comes under S C Code Ann § 15 39-440 whIch 

applIes to thIrd partIes Globe Phosphate V PInson, 52 S C 185, 29 S E 549, 552 

(1898), Deer Island Lumber Co V Vlrg1l11a CarolIna ChemIcal Co v Wllk1l1s III S C 

299,97SE 833,834(1919) 

C THE CHECK IS EITHER AN ORDINARY CHECK OR A TELLER S 
CHECK 

The check names Wachovla Bank NatIOnal ASSOCIatIon as dtawer' names 

Integrated Payment S) stems Inc of Englewood, Colorado as ' lssuel' , and shows J P 

Morgan Chase Bank, N A of Denver Colorado as "drawee 01 paymg bank (R p 566) 

It IS eIther an ordmary check or a tellel scheck See S C Code Ann § 36-3 1 04(h), S C 

Code Ann ~ 36-3-105 S C Code Ann ~ 36 3 103(a)(4) (5) The Montgmery Memo 

analyzes IPS checks under the UCC and gives a copy of a WachovIa IPS check M Dean 
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Montgomery, Memo to Real Propel1y Executive SectiOn, Connecticut Bal Assoctatlon, 

September 7 2006 1 IPS's owner also analYLes It First Data CorporatiOn SEC No 

ActIOn Letter Tanuary 13,2004, SEC Ret No 20037181012 (2004 WL 67976) 

"Official check" has no UCC meamng The check IS meant to be d teller s 

check" under Federal Reserve RegulatiOn CC rlrst Data COlporatlOn at 2004 WL 

67976 at *6 (m FN3) A court held It IS a "teller ~ check' Dommllan Fathers v Chase 

Manhattan Bank USA, J P MOigan Chase Bank Bank North et al (Index No 120382/02 

June 15,2004, Supreme Court, County of New York)2, (Apx pp 109 120), M Dean 

Montgomery Memo to Real Propel1y Executive SectIOn Connecticut Bar AssociatIOn 

September 7 2006 

Davison argues It IS better seen as an ordmary check. With the same outcome A 

bank m the IPS plOglam IS an agent ofIPS First Data Corporation at 2004 WL 67976 at 

*7 ("the bank as agent ofTPS Issues an offictal check to the customer") Wachovta's 

status as 'drawer IS as an "accommodatiOn party' S C Code Ann ~ 36 3-419 

Wachovla IS not a true dlawel m this case so no bank IS a tlue drawel of the check under 

the defimtlOn of teller s check. because IPS IS not a bank ~ C Code Ann ~ 36-3-104(h) 

Note IPS IS drawer because Issuel" means' drawer" S C Code Ann § 36 3 105(c) An 

ordmary check can be <;topped S C Code Ann ~ 36 4 403 A teller's check. can be 

stopped Speclalt) Floonng Company Inc v Palmetto Federal Savmgs Bank ot South 

Carolma, 302 S C 107,394 S [2d 13 (Ct App 1990) Wachovla al<;o had the e'Cpre<;s 

nght to stop payment (R p 570) 

I The Issues related to the memo are discussed III Part V See Ap"{ pp 104 120 It can also be found hel e 
htm Iitest lIbar 01 L l!'>~rJilc~/5.ic~t.!..0!2:;lR~IfrQp_trJY1hL Q"-41}_!~Jonlg9mlJ.. Y~lllt"r pqJ 
? http Ilwww n,coulb JOV/LOl1ldlV I 1\\ ReQQ.l1lJ..Ic~/lul'v 2004 FrI~<L[)OlTlInllan_L.!1~ hUn 
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Only subsectIon (a)(5) of S C Code Ann ~ 36 4 303 can apply to the $51,850 

check whether It IS a tellel s check or an ordmary check Scaffe got the check flOm 111S 

bank like any other acqUIsitIOn of these checks The check IS subject to UCC Article 3 

and Specialty Floonng The earliest ddte the drawee could hdve paid the l-heck was 

Fnday Apnl 2) well after the freeze ,,,as m place Subsection (a)(5) IS satisfied m favor 

of Davison Wachovlcl ha~ no UCC defense 

2 THE CHECK CANNOT BE A CERTIFIED CHFCK AND IT IS MERfTLES'; 
TO CLAIM 0 fllCRWISE WIllI SIGNIFICAN 1 POLICY IMPAC I 

WachovIa and the lower courts dl~posed of the Is~ue~ lelated to the $51,850 check 

by concludmg It IS a 'celtlfied check" Each Ignored when the check wa'> paid and 

concluded the check must have been given pnor to receipt of the court order This 

thmkmg then applies S C Code Ann ~ 36 4-303 to cut off hablbtv 

There are three problems with this (1) as discussed above, the chel-k IS either an 

ordmary check 01 a 'tellels' check (2) as discussed m Algument 4 WachovIa's clam1 

of gIvmg the withdrawal before receIpt of the court order IS Impossible under the 

documentary eVidence and the clann IS also Irrelevant as the check was not pmd untIl 

Apn125, and (3) the precedent the tnal court applied at Wachovla's request holds that 

, real defenses" overnde a "certified check" 

It bears repeatmg WachovIa IS named drawer' on the check (R p 566, see also 

R p 559) Only the drawee--NOT the drawer can certify 01 accept a check S C Code 

Ann § 36-3-409 [he check cannot be a certified check I here IS no ment whatsoever to 

Wachovla's pOSitIOn or the lowel court holdmgs on this pomt 

Also, the pnmary authol1ty Cited 111 the tnal court s Older state'> that real defenses 

can defeat a certified check QUistgaard v EAB European Amel1can Bank and Trust 
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583 N Y 2d 210, 212,182 AD 2d 510 513 (1992) (dlscus<;mg real defen<;e ot traud a<; a 

defense to a certified check) 'Real defenses" are discussed below 111 Argument 3 

Confusll1g drawee and drawer IS a slgmficant error of law Stolen check" ale 

unfortunately common Confusll1g drawer and drawee undoes the express pohcy of the 

DCC The manner 111 which the bank deallllg With a thief IS made to pay, and not on the 

person who wrote the check, IS bv use of warranties and the defimtlOn of the~e terms 

See generally, S C Code Aim § 36 3 420 (OffiCial Comments) The lower COUltS 

holdmg means that a person wntmg a check, by confusll1g drawer and drawee Will be 

doubly hable (to the tlUe payee and the bank dealmg With the thief) on the check contrmy 

to the express polIcy of the DCC and common sense 

Wachovla s positIOn also means that all tellel s checks as well as cashier s 

checks' are now 'certdlcd checks and that all precedents related to these ched.s werc 

wrongly decided See e g , Specialty Floonng Company Inc v Palmetto Federal 

Savmgs Bank of South Carolma, 302 SCI 07 394 S E 2d 13 (Ct App 1990), Wachovia 

Bank ofSC v Thomasko 339 S C 592 529 S E 2d 554 (Ct App 2000) Wachovla and 

the lower courts have re wntten the UCC ThiS cannot stand 

3 THE $51,850 CHECK WAS OVERRIDDEN BY REAL DEFENSES" 

The DCC provIdes for' real defenses" to checks See S C Code Ann § 36-3 305, 

OffiCIal Comment I Even a holdel III due COUI se IS subject to real defenses S C Code 

Ann § 36-3-305(b) The real defenses mclude lack oflegal capacIty' and "Illegahtv of 

the transactIOn' S C Code Ann § 36 3 305(a)(1)(n) The cOUlt order made Issuance of 

the $51 850 check an ' dlegahtv" and be) ond the legal capaclt) , of Scaffe and 

Wachovla The rcal defcnsc of fraud also applIcs If Wachovia dId not lcarn of thc 
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vIOlatIOn of the court order untIl after the wIthdrawal as It claims S C Code Ann ~ 36 

3-305(a)(I)(1ll) Agam Wachovia has no UCC defense 

Wachovla would not be !table for stoppmg the check Even If the check 1<; a 

"teller's check' thb IS true because lIabIlIty undel S C Code Ann § 36-3-411 IS only for 

"wrongful' stop payment Stoppmg a check for a court ordel cannot be wlOngful 

FaIlmg 'real defenses", SpecIalty Floormg also calls for stoppmg the check 

because the payee ~as not a holder III due course Scaffe's first check to the payee for 

$51,750 bounced one week earlIer (R pp 580 81) A holder m due course must take 

"wIthout notIce that the mstrument IS oveldue or has been dIshonored or that there IS an 

uncured default With respcct to payment of another mstrument Issucd as part of the same 

senes" S C Code Ann § 36-3-302(a)(2)(1ll) There ~as an 'uncUled default because a 

check m the same' senes bounced The $51,850 check IS also fairly viewed as the same 

"mstrument' that was "dIshonored" (bounced) The eVIdence also shows the pavee knew 

there was a senous problem when she obtamed the money (R pp 170 lme 4-175 lme 6 

R pp 574-583) j ThIS IS not conSIstent WIth the reqUIrement of good faith ~hIch IS 

"honesty m fact and the observance of reasonable commercIal standards of fair deall11g 

S C Code Ann § 36-3-302(a)(2)(u), S C Code Ann § 36 3 103(a)(6) 

PART II (THE $58,580 WITHDRAWAL) 

4 THE EVIDENCE SHOWED RESPONDENT GAVE THE WITHDRAWAL 
AFTER IMPLEMENTING THE COURT ORDER 

Wachovla contends Scatte sho~ed up Immediately upon the WIre transfer to get 

$58,850 DaVIson contends Scaffe and the WachOVId branch contacted each other by 

3 She also knew Scaffe had defrauded her as she publIclv <;tdted after the trial that she knew she had been 
defrauded at tax time \\ hlch IS the same time she received the checks ElIzabeth Bush Former DI 
Investment Brok.er Arrested In Parish lIke Scheme DaOiellsland News June 2 2009 See ApJ\ p 132 
See Part V for a dl~cusslon of the Issues With thiS article 
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phone sometime after the wire arnved, Scaife asked them to start a Withdrawal, and 

Scaffe actually came m the next day Apnl 23 about 1 20 P m to get the Withdrawal 4 

Wachovla's records support DavIson and contradIct Wachovla 

Wachovla's records showed 65 Withdrawals over 28 month~ The $58850 

WIthdrawal at Issue was the only wlthdlawal that wa<; double submItted It IS the only 

Withdrawal shp handled as a check rather than a ' counter WIthdrawal (R pp 482 87 

R p 127 hnes 6-16) It IS the only Withdrawal that does not appear on a bank statement on 

a date that It was processed as It was plOcessed both Apnl 23 and Apnl 24 but only 

appears on the statement for Apnl24 (R pp 486-87 R pp 480 81) The WIthdrawal 

caused an error (DDA ExceptIOn) when It was processed (R p 459, R P 100 hnes 8-13) 

The money remamed m the account untIl Apnl 24 (R pp 480 81) The WIthdrawal shp 

Itself did not have a date tIme stamp on It whereas 60 of the other WIthdrawals dId 

(R pp 459-62 R pp 486 87 R pp 492-)57) Wachovia unposed the court ordered freeze 

hfted the freeze to pay the Withdrawal then re-Imposed It further amphfymg It was 

mtentlOnal (R pp 482 85) 

The check was deposited for the bankmg day of Apnl 24 (R P 566) GIven the 

CIrcumstances of a pnor bounced check and ItS large amount thiS shows the WIthdrawal 

was not gIven before Wednesday Apnl23 (See Argument 3) because the $51,850 check 

must have been deposIted Immedlateiv 

The eVIdence shows extensIve speCIal handlmg The only explanatIon IS 

WaehoVIa gave the Withdrawal after Wachov13 froze Scaffe s account Irthe money 

40aVIson s theory IS \\ ell grounded In reality Scaffe was In fact In court In Hanahan SC InO,t of that day 
because of hiS gamblmg an e~ts He also had to I un around to meetings and ~It on conference calb In d 

desperate attempt to keep hiS brokerage Job In SummerVille SC and to keep IllS brokerage clients See 
generally R pp 57479 He was extlaordInanly busy and v. as not In a pOSitIOn to drop evelythIng and dnve 
to Mount Pleasant SC m ImpOSSibly little time 
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went out the door pnol to the fteeze, none of the specIal handlmg would have been 

reqUIred Cleanng the Withdrawal as a check shows WachovIa circumvented mternal 

controls 

WachovIa focused on page fOUl (4) of a datly tran!>actlon reglstel" on a theory 

that the money went out the door on Tuesday AprIl 22, 2008 at 3 22 pm (R p 630, 

R p 296, 1ll1e 3-p 309, Ime 5, R P 8) Under Wachovld !'> theory, the four page 'daily 

transactIOn regIster" relates to the four key detaIl pages fOJ the WIthdrawal (R pp 558-

61) The problem IS WachovIa only prOVided page fOUl (4) and Withheld the other thl ee 

(3) pages never glVll1g a computel log fOJ the 'cash out credit teller that It conceded 

would be defimtlve The only reason to hIde the other thlee pages IS they help DavIson 

WOlse, Davison showed WachovIa made a matellal mIsstatement and 

contradictory statements regardmg the daIly transactIon leglster Wachovla s witness 

gave confhctll1g testImony about whether the dati) transaction register was for the 

Withdrawal or the screen pllnt of the IPS check (R p 356 Imes 3 7, R P 331 Imes 1 5 

R p 352, 1ll1e 22 p 356 1ll1e 7) WachovIa made two key statements as to the daily 

transactIOn regIster (1) the date and tIme m It of 3 22 p 111 I uesday AprIl 22 2008 IS 

when the money went out the door (R p 304, lines 9 13), and (2) that date and tllne I!'> also 

the date and time nnprlllted on the cash out credIt teller (R p 307, lines 6 9) DaVIson 

showed the second IS false The date m the stamp must be AprIl 23 (R pp 486-87 

R pp 492-557, R pp 603-08, R p 394, Ime 8 p 395, Ime 17, see also R pp 356 395, see 

generally R p 130 111le 8-p 162 111le 3, R pp 486 565) WachoYIa s witness cned 

uncontrollably after she was forced to concede thiS on cro<;s-exam 
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5 THI SOUTII CAROLINA CONSTITUTION REQUIRIS DE NOVO REVIEW 

Supplementary proceedmgs are m eqUIty and the ~tandard of review IS de novo 

Ag-Chem EqUip Co, Inc v Daggerhart, 281 S C 380 383 315 S E 2d 379, 381 (Ct 

App 1984) Van Blarcum v City of North Myrtle Beach, 337 S C 446,450 523 S E 2d 

486, 488 (Ct App 1999) 16 S C Jur Appeal & ErrOl § 123 S C Const ali V § 5 

The South Carolina Supleme Court recently clanfied de novo review m eqUity as 

constItutIOnally reqUired LeWIS v LeWIS 392 S C 381 384 709 S E 2d 650 651 

(2011), SImmons v Simmons 392 S C 412,414,709 S E 2d 666 667 (2011) S C 

Const art V § 5 (' shall review the findmgs offact as well as the law' (emphasIs added)) 

1 he statutory framework fOI supplementary proceedll1gs e'(plesslv plOvldes to! 

enforcement by contempt S C Code Ann § 15-39 490 The court order IS fundamental 

to supplementary proceedmgs Globe Phosphate v Pmson 52 S C 185 29 S E 549 552 

(1898) (supplementary proceedll1gs are pomtless without fl eeze orders) Contempt IS 

here fundamentally lmked to supplementary proceedmgs and eqmtv 

It IS Simply odd to applY a deferential <;tandardJust fOI contempt m supplementalY 

proceedll1gs It Wachovla had complIed with the court order, but objected to glVlng the 

funds to DavIson, any appeal would be subject to de novo levlew It mak.e~ no sense to 

change the standard of review becau<;e Wachovla violated the court order 

The court order IS a general ordel under statute It was entered by Judge Young 

not Master Watson The question the statute and the order ask IS whether the property 

belongs to the debtor S C Code Ann § 15-39-440 It IS not dlscretlOnarv Its mednll1g 

IS mherently a questIOn oflaw Mastel Watson was 111 no bettel pOSitIOn than the 

Supreme Court to 111terpret the meamng of the statute or Tudge Young s order 
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The contempt precedents apply a deferentIal standard because mtent IS a 

reqUlrement and mtent IS generally subjectlve, glvmg a tnal court a better vantage pomt 

See generally, Stone v Reddlx-Smalls 295 S C 514, 369 S E 2d 840 (1988) TIllS does 

not apply to a case hke this because there IS nothmg ~ubjectlve about mtelpretmg 

Wachov1a's records and other documents, and the bas1s of the tnal cou11 order 1S 

Wachovla s records The subjectiVity notIOn was meant for normal people and makes no 

sense when lookmg at a golIath Wall <;treet bank 

6 W ACHOVIA BORE THE BURDEN OF PROOF ON THE KEY ISSUE AND 
THF TRIAL COURT'S RULING PRESERVED THIS ISSUE 

A party havmg pecuhar knowledge or control of eV1dence on an 1ssue bear') the 

burden of proof on that Issue 30 S C T ur EVIdence § 17 Roberts V Roberts, 296 S C 

93 99,370SE2d881 884(Ct App 1988)(c1tmgMartmv Southern Radway Co 240 

S C 460, 126 S E 2d 365 370 (1962)) aff'd on other grounds, Roberts V Roberts, 299 

S C 315 319 384 S E 2d 719 722 (1989) Smith V Ashmore 184 <; C 316 192 S E 

565,569 (1937) With contcmpt, [once] the movmg part) makes out a Pllma faclc case 

of contempt by pleadmg the Order and show1l1g ItS noncomphance the burden shifts to 

the Respondent to establIsh hiS defense and 1l1abdlty to comply WIth the order' (emphas1s 

m ong1l1al) Means V Means, 277 S C 428 430, 288 S E 2d 811, 812 (1982) Redick V 

Redick, 266 S C 241, 243 222 S E 2d 758, 759 (1976), Mixson V Mixson, 253 S C 436, 

443,171 S E 2d 581 584 (1969) 

At the begmmng of the tnal, the lower court ruled that Wachovla was to defend 

Without a presentatIOn by DaVison Wachovla comphed WIthout ObjectIOn DaVison 

objected and sought clanficatIOn The lower court clanfied that the burden of plOof was 

on WachovIa WachovIa dId not object or seek clanficatlOn Wacho\ la consented to 
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Davison proceedmg fIrst (R p 78, hne5-p 79, lme 19) further, DaVIson made out a 

pnma faCIe case 

Wachovla says Its cash out credIt teller' cannot be read Wachovla admIts thIS 

document would be dIspOSItIve (R p 428, hnes 5 23) It IS WachovIa s, own document 

ThiS IS the entIre pomt of the IUle to ensure that a golIath lIke Wachovla cannot obtam an 

unfaIr advantage by mampulatmg or wlthholdmg It~ own records, 

7 UCC ARTICLE 4 DOES NOT APPLY TO A WITHDRAWAL SLIP AND 
HOLDING 01 HERWISE HA~ FAR REACIlING CONSEQUENCES 

The analYSIS of the $58 850 WIthdrawal (as dIs,tmct from the $51,850 check) 

applIed UCC ArtIcle 4, specIfically S C Code Ann ~ 36-4 303 UCC Altlcle 4 applIes 

to ' Items See S C Code Ann § 36 4 102 Non-negotIable withdIawal s,lIps are not 

'Items" The term looks to mterbank mstruments lIke a check "'Item" means an 

mstrument or a promIse or order to pay money handled by a bank for collectIOn or 

payment S C Code Ann § 36 4-104(a)(9) A non negotIable \vIthdrawal shp IS not 

an mstrument S C Code Ann § 36-3-104, S C Code Ann ~ 36 4-104(c) (applymg 

ArtIcle 3 defil1ltIOns) A Withdrawal slIp IS not a plOmlse S C Code Ann § 16 3 

1 03 (a) (1 2) An order' IS meant, lIke all of UCC Article 3 as a negotiable thmg that can 

be paId over to a third person even If the defil1ltlOn lets ItS Issuer get paId such as by 

drawmg a check m your own name S C Code Ann ~ 36 3-102, S C Code Ann ~ 36-3-

1 03(a)(8) (defimtlOn of 'order') The Withdrawal slIp says It IS "non negotIable 

(R pp 459-462) "The functIOnal hmltatlOn on the meanmg of fitem liS the wIllIngness of 

the bankmg system to handle the mstrument undertakmg or mstructlOn for collection or 

payment' (emphasIs added) S C Code Ann ~ 36 4-104 OffiCial Comment 8 Banks do 

not handle other banks non negotIable Withdrawal slIps That IS why we have checks 
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The policy Issue 1<; that ArtIcle 4 has mandatory, non-waJvable liabIlIty prOVISIOns 

See S C Code Ann § 36-4-103 Banks make theIr customers SIgn account agleements to 

hmlt habllity for example, Wachovla'<; account agreement 1<; 1l1COnslstent wIth ArtIcle 

4's hablhty provISIon except for the unless leqmred by applicable law phra~e 

(R p 642) AffIrmll1g the lower courts means If a bank refuse'> a wIthdrawal, wlOnglv or 

m error, the determll1atJon of habllity and the measure of damages WIll be greater and 

dependmg on the cIrcumstances, mclude consequentIal damages Banks make mIstakes 

Banks claim mcreased lIabIlIty mCdn~ hlght,r fees for customers For better or worse 

affirmll1g the lower cOUl1s and Wachovla's posItIOn wIll have unmtended and faI 

reachmg consequences When customers sue on wlthdl awals, banks WIll want to assert 

that the UCC does not apply It IS a matter of first ImpreSSIOn m South CaIolll1a 

If the UCC apphes, the UCC concept of reasonable tunc docs not aid Waehovla 

S C Code Ann § 36-4-303 OffiCIal Comment 6, S C Code Ann 936-1 204 Wacho\la 

handled the court order five tImes 111 at least 4 112 workmg hours (18 actual hOUl s 

ll1cludll1g the overnIght) (R pp 457 58) Wachovla handled the Older 3 tunes from 6 24 

a m to 9 54 am, a 3-112 hOUl tune penod, on Apnl 23 alone r he last logged actIOn IS at 

9 54 a m ThIS IS more than a reasonable tune Also a duty of good faith IS central to all 

proVISIOns of the UCC S C Code Ann ~ 36-1-203 Wachovla s conduct as descnbed 

herem IS ll1COnslstent WIth that duty, so the UCC IS to be construed agall1st WachovIa 

8 AT L ISSUES WCRC PR[SCRVED 

DaVIson requested on the record recovery ofthc Judgment dmount pIO ~e dttOlney 

fees and IecoveIV for the benefit of other vIctIms of Scaffe (R p 441 11l1e 9-p 442 11l1e 

12) The tl1al court dlleeted DaVIson and WachovIa to submit a proposed Older for 

conSIderatIon (R p 447 11l1e 15-p 449 11l1e 21) DaVison full) complied (R pp 656 82) 
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Most notably, the tlIal court stated on the record that It would conSIder the proposed order 

In makIng ItS tinal rulIng (R p 448,lmes 19-21) 

"[If] the 10<;Ing party has raJsed an Issue In the lower court, but the COUlt taIls to 

rule upon It the party mu~t file d motIon to alter or amend the Judgment m order to 

preserve the Issue for appellate revIew 1'On v Town of Mount Pleasant 338 S C -1-06 

422,526 S E 2d 716, 724 (2000) Choosmg WachovIa s ptOpo~ed ordel over DaVIson ~ 

order, especIally under thIS record makIng clear It would be conSIdered, can onlv be 

construed as an eAphut rulmg on DaVIson s proposed ordcl bccausc as stated above, the 

tnal court dIrected DaVIson to prepare a proposed order and stated It would conSIder 

DaVIson's proposed ordcr as part of entenng eIther ordcr as final Evcn If It IS not VIewed 

as an explICIt lUlmg It must at least be an Imphclt ruhng ImplICIt lUlll1gs pleserve Issue~ 

for appeal SmIth V Squlles lImber Co, 311 S C 321 324, -1-38 S E 2d 878, 879 (1993) 

EverythIng related to DaVIson s ptOposed order IS preserved for appeal 

PART III (WITHELD EVIDENCE) 

9 THE MOTION TO COMPEL WAS PRESERVED AND 1HE ENDS OF 
JUSTICE REQUIRE CONSIDERA nON BECAUSE THE rACE OF THE 
EVIDENCE SHOWS WACHOVIA WITHHELD [VID[NCE 

The tnal court reJccted thc motIon to compel 111 wntll1g (R pp 701-04) ThIS was 

an explICIt rulIng The order of events IS (1) On or about AprIl 9 2009 after pe1l111ttmg 

WachovIa to Il1tervenc and re-schedule the heanng Master Watson cntered an Older that 

he would not SIgn Oldeis requested bJ DaVIson (2) ThIS ordel was not commul11cated to 

the partIes, (3) DaVIson moved to compel dIscovery befOlc thc hcanng (R pp 696 98), 

and (4) DaVIson showed Wachovla revealed there were more documents (R pp 609-12) 

(prevIOusly gIven to the Master as part ofthe dIspute over WachovIa's mterventlOn) 1 he 

reason for the motIOn to compel was that the documents were not plovlded as promIsed 
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(R P 696) WachovIa provIded addItIOnal documents onlv aftel the filmg No offIcIal log 

for the' cash out credIt teller' was ever provIded 

The eVIdence shows Wachovla wIthheld eVIdence Wachovla s defen,>e le'>t'> on 

page four (4) of a daIly transactIon regl~tel' (R p 630 (upper nght corner)) The other 

three (3) pages were wIthheld The ends of JustIce can be conSIdered and should be 

expressly held to be part of South CarolIna law on preservatIOn 

10 REFUSAL TO PROPERLY CONSIDER A MOTION TO COMPEL I'; 
GROUNDS 10 REVERSE 

A refusal to conSIder an applIcatIOn to compel IS grounds to reverse Lanham v 

Blue Cross 349 S C 356, 363 563 S [2d 331, 334 (2002) As stated above, the 

eVidence Itself shows the wIthholdmg of eVIdence and Wachovla acknowledged 

addItIonal eVIdence eXIsted that had not been prOVIded as ofthe tIme of filIng The tl Jat 

court refused to conSider thc motIOn to compel 

PART IV (PRO SE ATTORNEY FEES AND OTHER CREDITOR';) 

11 THE SPECIAL CIRCUMS I ANCES OF THIS CASE SHOULD GIVE 
EXCEPTION TO THE GENERAL RULE AGAINST PRO SE ATTORNEY 
FEES OR GROUNDS FOR RECONSIDERATION OF THE RULE 

DaVIson had to force Wachovla to concede that It was mountIng a false defense In 

mlsstatll1g the date on the "cash out credIt teller" (R p 394 11l1e 8-p 395, 11l1e 17, :.ee also 

R pp 356-395) DaVIson wmned Wachovla not to do It (R P 146 lInes 4-9, R p 194, lIne 

4 p 196, 11l1e 23) The wItness cned uncontrollably once revealed on cros~-eXamInatIOn 

Also, Wachovia has advanced a mentless posltlOn that the $51,850 check IS a cashIer's 

check' WachovIa s conduct should be grounds for a spcCIaI e)..ceptlOn to thc luk or for 

reconsIdellng the lUle agamst pro se attorney fees 
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Attorney fees are avmlable for contempt Cheap 0 s Truck Stop v Clovd, 350 

S C 596 609 567 S E 2d 514 520 (Ct App 2002) However pro se attorney's fees are 

not avaIlable In South CalOlIna HopkIns v HopkIns, 343 S C 301 306,540 S r: 2d 4)4 

457 (2000) (CItIng Calhoun v Calhoun 339 S C 96, 100 529 S E 2d 14, 16 (2000) 

(party IS not liable for fee 'I charged by an attorney, and unfallne<;s to pro 'Ie laymen)) 

Scaffe's contempt and fraud also constItutes grounds fOl exceptIOn Fee~ solely 

on the basIs of Scaffe are limIted to the $58 850 wIthdrawal amount as to Wachovla 

12 W ACHOVIA SHOULD BE LIABLE FOR THE FULL $58 850 
WITHDRA W AL TO OTHER CREDITORS AFTER SATISFACTION OF 
DAVISON 

A property freeze order attaches to all property of the debtor, not Just the 

Judgment amount Deer Island Lumber Co v VlrgInla-Cmolma Chemical Co v 

WIlkms, III S C 299,97 S E 833,834 (1919) 1 he full $58,850 was flO zen and but for 

Wachovta's contempt some of It could have helped other victims Aftel satIsfactIOn of 

DaVIson's claIms, Wachovla must pay over to the tnal court or a lecelver what lemaInS 

PART V (OTHER MATTER FOR THE RECORD OR TUDICIAL NOTICE) 

13 ALL MATTER PRESENTED TO THE TRIAL COURT ';HOULD BE 
INCLUDED IN lilt RECORD OR 0 IHtRWI~E CON~IDERED 

Reheanng was requested under Rule 240Cl) SCACR and S C Code Ann § 14-8-

220, but not gIven The first questIOn IS whether two scholarly artlcle<; and a newspapel 

artIcle were presented torthe tllal court Rule 210((,), SCACR The tnal court dllected 

DaVIson to prepare a proposed order (R p 448, 11l1e 14 -p 449 11l1e 1) DaVIson 

complIed (R pp 656-680) The tnal court stated It would consIder both proposed orders 

111 makll1g ItS finallUlll1g (R p 448 11l1es 19 21) The scholarly articles were submItted 
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wIth the proposed order The newspaper artIcle was submItted ImmedIately thereafter 

and before notIce of the final order (Apx pp 61-132) 

FaIhng that, pnnclples of JudIcIal notIce and ot pel suasIve authonty mmt decIde 

mcludmg them The two scholarly artIcles, one mcludmg a court opmIOn, are persuasIve 

authonty PersuasIve authonty IS consIdered See generallv, Vaughn v Bernhardt 345 

S C 196 547 S E 2d 869 (2001) The other Item IS a newspapel artIcle All fall under 

JudICIal notIce Rule 201, SCRE See Argument 15 below for more on JudICIal notICe 

14 MATTER SHOWING WACHOVIA TRICKED THE LOWER COURTS 
SHOULD BE CONSIDERED 

The Montgomery Memo shows Wachovla tllcked the lower courts (Apx 

pp 104-120), M Dean Montgomery, Memo to Real Property ExecutIve SectIOn 

ConnectIcut Bar AssocIatIOn, September 7 2006 The $51 850 check IS eIther a tellers 

check or an ordmary check It frustratls the ends of JustIce fOJ Wachovia to e>..clude 

matter showmg WachovIa has been wlllmng wIth a mentless certIfied check mgument 

15 CONDUCT SIMILAR TO THE CONDUCT SPECIFICALLY RAISED IN THIS 
CASE, WIDELY PUBLICIZED AND A V AILABLE FROM RELIABLE 
SOURCES IS SUBJECT TO JUDICIAL NOTICE 

The lower court refused to take JUdICIal notIce of matenals showmg sImIlar 

conduct to that shown at tnal (Apx pp 7 8, Apx pp 133 213) Reheanng was requested 

under Rule 240(j), SCACR and S C Code Ann ~ 14 8 220, but not gIven The lowel 

court saId DaVIson was "essentIally askmg to supplement the record WIth documents not 

presented to the Master-m-EqUlty" contIary to Rule 21 O(c), SCACR but the document" 

dId not eXIst at tnal ThI~ means that Rule 210 SCACR ovemde:, J udIClal notIce at the 

appellate level That must be wrong The deferred prosecutIOn agreement and I elated 

documents, and the news artlcle~ are all wIdely pubhclzed Rule 201 (b)(1) SCRE The 

23 



agreements are also avaIlable accurately from the federal government Rule 201 (b)(2) 

SCRE Judicial notice may be taken at any stage of the proceedmg, mciudmg on appeal 

Rule 201(f), SCRE see generally, Law Firm of Enckson, P A v Bo)km, 375 S C 204, 

213,651 S E 2d 606, 611 CCt App 2007) rev d, Law Firm of Enckson P A v Bo)km 

383 S C 497, 681 S C 2d 575 (2009) 

Judicial notice may be taken at any stage of the proceedmg Rule 20ICf), SCRE 

In addition to seekmg review Davison requests JudiCial notice now of all the matenals 

stncken from the record and ofthc matter from his motIOn for Judicial notice 

CONCLUSION 

What the two lower courts have done IS uncharactenstIc of the South CarolIna 

JudiCiary and ItS junsprudence The South Carolma legislature stated Specialty Floonng 

IS the law of South Carolma, and It has been effectively oven uled The confusIOn below 

as to drawee and drawer under the UCC IS a novelmterpletatlOn oflaw and has dlamatlc 

consequences Applymg UCC Article 4 to an over the counter wlthdlawal shp I" a mattel 

of first ImplesslOn with fm reachmg consequences The standard of levlew IS a 

substantial con"tltutIOnal question JudiCial notice at the appellate level has been 

restncted or ehmmated The bUlden ofproo[was as:::'lgned contJarv to Supreme Court 

precedent The ends ot Justice should be part of preselvatlOn fOJ appeal for these 

reasons and all the othel reasons stated helem, petitIOner asks the Supreme Court to grant 

the petItIOn for a wnt of certIOran 
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