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ORIGINAL

STATE OF SOUTH CAROLINA . ]_ . INTHE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON -7 ‘;—--- ! ) CaseNo.2011-CP-32-1109
. R 23 3t
Adele . Pope, wi) #3120 Ay
S S ")"_~,’§
Plaintiff, B e A

Vs. L ORDER DENYING MOTION FOR
RECONSIDERATION

Gloria P. Corley and Samuel M.
Corley, Individually and as
Trustee of the M. L. Corley

Marital Trust,

Defendants.

e N e e e e e e e et
\S

THIS MATTER CAME BEFORE THE COURT on timely motion of Defendant Gloria P. Corley
(Defendant) for reconsideration of this court’s February 13, 2013, order granting Plaintiff Adele ].
Pope's (Plaintiff) motion for summary judgment on all causes of action and denying Defendant’s
motion for summary judgment on all defenses and counterclaims. 1 find as follows:

FACTS

In 1997 Defendant engaged Plaintiff on an hourly basis to represent her in relation to the
estate of Defendant’s third husband, M. L. Corley (Decedent), who had recently died. The matter
was both factually and legally complex. In addition to other assets, Decedent owned over 10 acres
on Lake Murray, and a number of large tracts along Highway 378 between Columbia and
Lexington. His first wife, to whom he had been married for many years, had predeceased him.
Defendant did not have a close relationship with Decedent’s children. One of Decedent’s children,
Sam (Trustee), is the trustee of the trust established by Decedent’s will. Trustee and Theron

Peace, Decedent’s accountant, were Decedent’s personal representatives. Decedent’s fiduciaries
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were representgd by litigator Keith Babcock, Esuire, and tax attorneys Robert Young, Esquire and
David Siddons, Esquire. Plaintiff was Defendant’s sole attorney.

At the time of the engagement, Plaintiff held an LLM in Estate Planning from the University
of Miami and had practiced law for more than 20 years. The fee agreement provided for
attorney’s fees and costs of collection. It also provided that Plaintiff could speak freely about the
matter with Defendant’s daughter Angie or son Hoyt (Son), an attorney. The fee agreement
included an acknowledgement that Son served as Defendant’s personal attorney and approved the
Agreement. Although the record does not contain a copy of this document signed by Son, both
Defendant and her Attorney-in-Fact acknowledged that fact by signing the agreement.

Defendant’s goal was to receive regular income “beginning as soon as possible,” but there
were substantial impediments to this goal. Although Plaintiff worked vigorously, attempts to
speed up this process met with considerable resistance from Decedent’s fiduciaries and their
attorneys. Plaintiff kept Defendant and Son informed of what actions she was taking and the
resistance with which it was being met.

In July 1998, with hearings scheduled, Defendant notified Plaintff that she wés too ill to
continue the litigation and that her doctor directed that she immediately withdraw. Plaintiff
immediately notified the court and other parties of Defendant’s illness, withdrew the actions filed
on behalf of Defendant, and notified the parties of Plaintiff's termination. Approximately three
weeks later Plaintiff learned that Defendant’s doctor had not directed her to stop the litigation, but
that Defendant had decided to negotiate with the trust on her own.

By August 1998, Son was in contact with Plaintiff regarding Defendant's failed negotiations
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and requesting that Plaintiff take Defendant back as a client.! Plaintiff, in light of Defendant’s
unwillingness or inability to bear the ongoing and substantial costs of a full representation on an
hourly basis, proposed at least two alternatives. She offered to be engaged on a limited basis as a
consultant to Son, who would act as Defendant’s attorney. Alternatively, she was willing to work
under a contingency-fee agreement. Defendant elected the contingency fee agreement. Although
Defendant had not secured any agreement for herself after terminating Plaintiff, the contingency
fee relates only to amounts over $90,000 per year Plaintiff was able to secure for Defendant.

Plaintiff then engaged in negotiations with counsel over fiduciary income and trust
concepts and the best way to make Decedent’s multi-million dollar estate and trust work for
Defendant and Decedent’s children. In January 1999, a detailed agreement was reached,
presented to the court, and approved. The settlement, which was thoroughly reviewed by
Defendant and her family, provided Defendantvwith a guaranteed income of $145,000 for the rest
of her life provided she take no active role in the trust except to allow her own accountant to
review the annual reports. $90,000 was disbursed directly to'Defendant each year, in monthly
installments. The other $55,000 was paid directly to Plaintiffs office, as the irrevocably
designated agent to receive and disburse, and was intended to be the source of the payment of
Plaintiff’s fees.2

After the approval of the settlement, the estate was wound up and closed within a couple of
years. On a few occasions, Trustee made the check out directly to Defendant rather than to

Plaintiff as agent for Defendant. Aside from these minor mistakes, Trustee fully complied with the

1 All parties seem to agree that Defendant’s pro se efforts obtained no results.

2 The agreement contained other clauses, specifically a clause relating to some of Decedent’s lake property. While not

important to the enforceability of the fee agreement, this other clauses do indicate that Plaintiff obtained a favorable
result for Defendant.
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agreement until after this suit was filed. On those instances where the check was improperly
made out, Defendant signed the check and endorsed it to Plaintiffs trust account instead of
returning the check to Trustee and delaying payment. Plaintiff would then disburse the check
according to the agreement.

After the settlement, through 2010, Defendant -- after payments to Plaintiff -- retained at
least $125,000 per year. Plaintiff received annual payments of approximately $18,333. The
contingency fee paid to Plaintiff each year was less than 15% of the $145,000 she secured for
Defendant. -

At one point shortly after the settlement, Defendant wrote Trustee and directed him to pay
the annual check directly to her. Plaintiff engaged John Freeman, Esquire to assist her; Professor
Freeman contacted Son and the matter was corrected. However, in March 2011 Defendant’s
attorney-in-fact took the check from Plaintiff and announced that she Was now in charge and that
- she would pay Plaintiff what she felt like paying. Plaintiff filed this suit the following week.3

Plaintiff and Defendant filed cross-motions for summary judgment. The court denied
Defendants motions and granted Plaintiff’s in a form 4 order dated February 13, 2012. Defendant
now seeks reconsideration of the court’s order on the grounds that th.e Court erred in finding the
fee agreement reasonable and enforceable.

LAW/ANALYSIS
I. The Fee Agreement is neither unconscionable nor void as against public policy.
Generally, South Carolina courts will not enforce a contract that violates public policy.

Carolina Care Plan, Inc. v. United HealthCare Servs., Inc., 361 S.C. 544, 555, 606 S.E.2d 752, 758

3 After this action was commenced, Defendant and the trust entered into an agreement to terminate Defendant’s
interest in the trust. The court makes no ruling on the propriety of this agreement at this time, as this issue is best
resolved in the context of a future damages hearing.
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(2004). Unconscionability is defined as the “absence of meaningful choice on the part of one party
due to one-sided contract provisions, together with terms that are so oppressive that no
reasonable person would make them and no fair and honest person would accept them.” Id.
(citing Fﬁnning v. Fritz's Pontiac-Cadillac-Buick, Inc, 322 S.C. 399, 472 S.E.2d 242 (1996)).
Defendant asserts that she suffered a lack of meaningful choice in entering into the Fee Agreement
as a result of her age and unsophistication. The court disagrees.*

The evidence shows that Defendant had previously engaged Plaintiff on an hourly basis;
subsequently fired Plaintiff and independently undertook negotiations regarding her interest in
Decedent’s estate and trust during the period after she terminated Plaintiff. Further, Son was kept
up to date on the proceedings and corresponded with Plaintiff regarding issues related to the
estate and trust.®

Defendant had the choice to engage Plaintiff on the limited consultation-only basis if she
wished to limit the fees paid to Plaintiff (and if she and Son wished to assume most of the
responsibility Plaintiff eventually undertook in the negotiations). Instead, Defendant chose a
contingency fee agreementé Finally, Defendant could have consulted with or hired an attorney
other than Plaintiff on terms other than those on which the two agreed. Therefore, Defendant did
not lack meaningful choice in entering into the fee agreement.

Defendant further asserts that the amounts paid to Plaintiff under the Fee Agreement

4 In support of her contention that the Fee Agreement was unconscionable, Defendant offered the 2-page affidavit of
expert Ken Wingate, Esquire. However, the court has not considered the affidavit as it contains expert testimony on
issues of law that are generally inadmissible See Dawkins v. Fields, 354 S.C. 58, 66, 580 S.E.2d 433, 437 (2003).

5The parties dispute whether Son acted as Defendant’s personal attorney during this time. However, from the
evidence submitted, it appears that he at least had some involvement in the decision to re-engage Plaintiffon a
contingency basis.

6The court notes that contingency fee agreements are common in probate representation.
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support voiding the contract as unconscionable. The evidence shows that Defendant has received
:more than $1.5 million from the tfust since the settlement. Plaintiff has received less than
-$225;000,; This contingency fee. amounts to less than 15% of the amounts Defendant has received
as a result of the settlement. Thus, this agreement is not unreasonable based solely on the amount
of compensation’ Plaintiff received. See Beattie v. DeLong, 164 A.D:2d 104 (Supreme Court,
Appellate Division, First Department, New York 1990) (holding that a contingent fee agreement
-which resulted in the attorney.receiving a 30% interestin copyright royalties_-wais'reasonable‘).7
Ultimately, the court finds that the fee agreement is reasonable when analyzed under the
applicable factors. In Glasscock v. Glasscock, 304 S.C. 158, 403, S.E.2d 313 (1991) our Supreme
Court held that, in:determining the reas.‘onableness of an attorney’s fee, the court should consider
(1) the nature, extent, and difficulty of the case; (2) the time necessarily. devoted to the case; (3)
professional standing of counsel; (4) contingency of compensation; (5) beneficial resuits cbtained;
and (6) customary legal fees for similarservices. Furthermore, when evaluating attorney’s fees in
the context of a dispute. with a client, “all of the circumstances surrounding the attorney-client
relationship must be considered when determining a reasonable fee to be paid by a client.”

Weatherford 340 S C.at'581,532 S.E.2d-at 315.

o The court finds that the fee would be reasonable under the Glasscock factors, but
moreover, that the fee'is unquestionably reasonable in light of the circumstances surrounding this
attorney-client-relationship, including the results obtained for Defendant: Plaintiff was faced with
a legally and factually complex mattef as well -as a client'who was interésted in s'ec"uring_ regular

income for herself right aWay. Plaintiff's representation produced a comprehensive settlement

7 Defendant also argues that Plamnff’s fee was unreasonable under Weatherford v. Price, 340/S:C: 572,532'S.E.2d 310
(ct App. 2000). That casé. dealt with the award of quantum meruit fees to an.attorney where no written fee
-agreement: ‘existed. Weatherford is ‘inapposite-to the casc-at bar, where the fee agreement has beenin effect.and
honored for.more than:a decade.
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which provided Defendant with a generous life income, as she desired. Therefore, the fee
agreement is neither unreasonable nor unconscionable.

CONCLUSION

WHEREFORE, IT IS ORDERED that Defendant’s motion for reconsideration is DENIED.
Summary judgment is granted on Plaintiff's cause of action. However, the question of damages is
complicated by factors that have developed since the filing of this action, and a hearing on this

issue is required

THEREFORE, IT IS FURTHER ORDERED that the Clerk of Court set this matter for a

hearing on the amount of damages.

IT IS SO ORDERED.

Frank R. Addy, Jr.
Circuit Court Judge

1

May 14, 2013
Greenwood, South Carolina
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