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STATEMENT OF ISSUE ON APPEAL

Did the evidence at the suppression hearing support the trial court’s finding that
'Appellan:t voluntarily consented to a search of his shed where the two law enforcement
: .ofﬁcers confronted Appellant ahdl his wife at their home; where Appellant and his‘wife
téstiﬁed without contradiction that one qfﬁccr was gripping a sidearm én_d the other was
poinﬁng a shotgun; and where the officers handcuffed Appellant without Mirandizing him -

before obtaining written consent to the search?



STATEMENT OF THE CASE

On December 5, 2012, the Lexington County Grand Jury indicted Appellant
Leandrd Aguirre on one count of trafficking marijuana between ten and one-hundred pounds
and one count o.f altering, tampering with, or bypassing electric, gas, or water meters. R.
404 —R. 407. On April 24,‘2013, Appellant proceeded to trial befofe The Honorable Cliﬁo;
Newmén and a jufy. Aimee J.‘ Zmroczek repres‘ented Appellant and Michael D. Ross
represented the Sta;[e. R. 12.

At the conclusion of the trial on April 25, 2013, the jury found Appellant guilty on
both counts. R. 395, 11. 8-17. The trial judge sentenced h1m to six years imprisonment for

the trafficking charge and tilirty days concurrent for the second charge. R. 401, 1I. 14-19. -



!

ARGUMENT

THE EVIDENCE DID NOT SUPPORT THE TRIAL COURT’S FINDING THAT
THE CONSENT TO SEARCH WAS : VOLUNTARY . BECAUSE THE
UNCONTRADICTED TESTIMONY SHOWED THE OFFICERS ACCOSTED AND
SURROUNDED APPELLANT AND HIS WIFE AT THEIR FRONT DOOR;

'BRANDISHED FIREARMS INCLUDING A SHOTGUN; AND PLACED

APPELLANT IN HANDCUFFS WITHOUT MIRANDIZING HIM BEFORE HIS
WIFE ACQUIESCED TO THE SEARCH IN WRITING.

STATENHENT OF FACTS

Prior to tfial, Appellant moved to suppress evidence of marijuana plants found in a

shed -behind his residence. R. 35, In. 20—R. 36, In. 10. During an in-camera hearing, the

' State offered testimony that on October 7, 2011,‘ a Mid-Carolina Electric Cooperative )

technician visited Appellant’s residence.to vinvestigeitefelectrical metering. R. 41, 1. 3-25.
Before argiVing at the residence, the technician calledl the Lexington Counfy. Sherift’s Office

fof security purposes. R. 45, 11. 17-21. Deputy Thomas Fine and Sergeant Kevin Blake - ,

‘arrived at the residence ahead of the tech and knocked on the door. R. 48 11. 9- 17 R 8, In.

-

‘8—R 67, ln 23 “Appellant’ sw1fe answered. R. 68, 11. 16-18.

“When I opened the door, Officer Blake had a_shotgun in his hand, and he was

pointing like this at the door. He was the one here [sic], Officer Fine was behind, like on the

side of him.” R. 137, 1l. 9-13. Officer Fine had unsnappeci his holster and was gripping his

sidearm. R. 141, 1L. 17-22. They instructed her to have Appellant come outside. R. 135, 1L

- 12-18.

When Appelldnt came outside, 'ﬁe also saw Officer Blake brandishing the shotgun.
R. 138, 1. 13-20. In the meantime', the technician had arrived and finished his inspection,
finding under the front of the house a spliced wire leading to a shed in the back yard. The

technician had removed the splice, and he showed officers at the front of the house around

N



the time Appellant steppéd out. R. 50, In. 16—R. 51, In. 1; R. 73, 1l. 2-8. Around this time
the officers cuffed Appellant’s hands behind his back. R. 135, 11. 12-18; R. 151, 1. 3-6.

Both Appellant and his wife testified that Officer Blake then asked Abpellanf about -
the contents of the shed. ,}\Ie said that if Appellant did not claim the contents, they would -
arrest Appellant’s wife and daughter. R. 237, 1. 20-22. Appellant then told the pfﬁcers
wheré the key to lock on the éhed was, and-they had Appellant’s wife sign‘ a consent-to-
search form. R. 136, 11. i4-22. Inside the shed were maLrijuana plants and several fans and ‘a' o
heat pump wired to a breaker box. R. 55, 1L. 5-15.

At the close of the suppression hearing, Appellant argued f[hat he never consented to -

" a search of the shed. R. 170, 1. 1-3. The trial judge ruled that based on the preponctlerance‘ of !

;the evidence, Appellant and his \;vife' voluntarily consented to a search-the shed. R. 17’1, 1. |
14 |
| DISCUSSION

The eviaence did not support the trial court’s finding tﬁat the consent to'search
was voluntary because the uncontradicted testimony showed the officers accosted and
surrounded Appellant. and his wife at their front door; brandished firearms including a.
."Shotgun;' and piaced Appellant in’ handcuffs without Mirandizing _hirﬁ befdre His wife
acquiesced to the search in “&iting. “The purpose of the Fourth Amendment is . . . ‘to
prevent arbitrary and oppressjve' interference by enforcement officials with the privacy
and personal security of individuals.”” United States v. Mendenhall, 446 U.S. 544, 553f
54 (1980) (quoting Unitéd States v. Martinez—Fuérte, 428 US 543, 554 (1976))). The
Fourth Amendment guarantees “[t]he right of the people to be secure in tﬁeir persons,

houses, papers, and effects, against unreasonable searches and seizures.” U.S. Const.



amend. IV. “[T]he underlying command of the Fourth Amendment is always that
searches and seizures be reasonable.” Wilson v. Arkansag, 514 US 927, 931 (1995).
The Fourth Amendment is applicable to the States through the Due Process Claus;e of the
Fourteenth Amendment. Mapp v. bhio, 367 U.S. 643 (1961).

“A wanantlesé Sea‘rch is reasonable within the meaning of the Fourth Amendmeﬁt
when voluntary consent is given for tﬁe's.earch.” " State v. Provet, 405'S.C. 101, 113, 747
S.E.2d 453, 460 (2013). ,‘;Whéther a consent to search was voluntary or the product of
dufess or coercion, express or implviedv, is a question ofA fact to be determined from the -
[tbtali‘;y of the éircurr.istance-s].” State v.: ;Wallac"e, 269 .S.C. 547, 550, 238 S.E.2d 675, ,
679 (1977). Factors to consider include the defendant’s beilavior or actions that are
i{iéqnsistent with consent; whether the deféndqnt had specific knowledge of a right not to
cons'erit.j,' whethei‘ .th.e defeﬁdant ‘was adyised of his Miranda }ights; andjwhether the
defendant_Was in police -custody, sﬁbject to a ého;zv .of ‘police force, or surréunded by
police‘. fa’. at 551-53, 238 S.E.2d at 677. “When the defendant disi)utes'the voluntariness "
of his'gonsent, 'the bufden is o the State to p?ove the consent was Volluntary.”. Provet at
113,747 S.E.2ci at 460. |

In this case, no‘ evidénce ‘establishes that Appellant’s ér his wife’s consent fo fhe
' ofﬁcers’ search of 4the.s"h‘ed was voluntary. vTo the contrary, 'the evidénce presented
overwhelmingly shows the consen;[ was coerced. Deputy Fine and Sergeant Blake
Appellant’s‘wife at her front door, one pointing a shotgun énd the other earnestly gripping
his sidearrﬁ. Soon thereafter the ofﬁcérs cuffed Appellant’s hands behind his back. No
. testimony showed that fhe officers Mirandized Appellant or inforrﬁed him or his wife of the

right to decline a search. The only recorded evidence of the consent was Appéllant’s wife’s



signature on a consent-to-search form, which the officer’s obtained after cuffing Appellant.
-Further, Appellant and his wife both testified that Officer Blake had already threatened to
arrest Appellant’s wife and daughter if they did not consent to tl1§: search. vThe State offered
noltestimony to specifically rebut this assertion. The evidence overwhelmingly shows the |
consent was a product of the officer’s coercion, both express and. implied. Concluding that
Appellant and his wife freely and voluntarily consenteli to the search requires a wholesale
disregard for their testimony at the suppression'hearing.
lhe exclusionary rule prohibits the use of evidénce obtained directly or indirectly
throllgh arl unlawful search or sei%ure urldel' the fruitslof the poisonous tree doctrine. See
Wong' Sun v. United States, 371 U.S. 471, 484 (1963); see also State v.‘Nelspn,r 336 S.C.
- 186, 519 S.E.2d 786 (1999) (finding evi(lence is not _adrllissible uncler the "fruit of the
‘poisonous tree" dpctflpé whérl the police exploit an unlawful search to seize evidence that :
would not have otherwiée come ‘to liéht). The Foufleenth Amepdment incorporétes,the _
rtlle ‘olf excluding evidence obtained thr(lugh'an illegal search or seizurev anclmakes it
applicable to the states. Mapp v. Ohio, 367: U.S. 643, 655 (l961). ApCorcllngly, the trial
court should have excluded the evidence of the cont'enls of the shed from Appellant’s

trial.

CONCLUSION
For the foregoing reasons, Appellant requests that the Court reverse the ruling of the

" trial court, exclude the evidence of the contents of the shed, and remand for a new trial.



This 24th day of March, 2014. -

Respectfully submitted,

Vo — VOO,

Benjamin J&hn Triﬂp ' |
Appellate Defender

ATTORNEY FOR APPELLANT ’
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PETITION TO BE RELIEVED AS COUNSEL

Counsel fof Leandro Aguirre states:
1. He is Appellate Defendet for the South Carolina Office of Appellate
Defense, and was appointed to represent appellanf.
-2 He has revieWed the record of appeliant’s trial be;fore Judge Clifton Newman,
which was held on , and, in his opinion, the appeal is without legal merit sufficient to warrant a

new trial.

3. He has, pursuant to Anders v. California, 386 U.S. 738, 87 S;Ct. 1396

(1967), briefed an arguable legal issue which arose during the course of the trial.
WHEREFORE, he asks the Court to relieve him as counsel for Leandro Aguirre.
Respectfully submitted,
<
‘/A"\f—*—- \(L G\/\f—

Benjamin Joht\Tripp “ ‘ f
Appellate Defender

ATTORNEY FOR APPELLANT

This 24th day of March, 2014.
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DESIGNATION OF MATTER TO BE ’
INCLUDED IN RECORD ON APPEAL S@ Court of Appeags

Appellant proposes the followmg be 1ncluded in the Record on Appeal:

1) - True—b1lled indictment(s); '
(2)  Entire Motion Hearing Transcript (Apnl 22, 2013)
3) Entire Trial Transcript (April 24, 2013)

@ Entire Trial Transcript (April 25, 2013)

I certify that this de‘signatipn contains no matter which is irrelevant to this appeal.
March 24th, 2014 °
’ ' ~

. Benjamin JOETripﬁ. | 0
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1343

Attorney for Appellant



CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme Court entitled “Interim Guidance Regarding Personal Data
Identifiers and Other Sensitive Information in Appellate Court Filings.”

Benjamin John Tripp ‘

Appellate Defender

March 24,2022

S.C. Commission on Indigent Defense
.Division of Appellate Defense

1330 Lady Street, Suite 401

Post Office Box 11589

Columbia, South Carolina 29211-1589
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The undersigned attorney hereby certifies that a true copy of the Anders Brief of Appellant
" and Designation of Matter in the above referenced case has been served upon Salley W. Elliott,
- Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC 29201;
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: SUBSCRIBED AND SWORN TO before me
this 24th day of March, 2014.
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