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STATEMENT OF ISSUES ON APPEAL

L Violating Appellant’s Sixfh Amendment right to é fair trial, the trial judge erred in
failing to provide the jury with specific instructions concerning how ;[,0 ‘analyze the -
evidence presented concerning the identification of Api)gllanf aé the perpetratof,
including expert testimony on ‘the subject, signiﬁcant language barfiers between the
bolice 6fﬁcers and the eyewitness who participated iﬁ thev photographic liné-up, and the
use of surveiﬂance video to méke an identiﬁcation; |

II. . The trial judge erred in allowihg the prosecution to introduce Appellémt’s mug shot
where no cienioristréble need of thé ;11ug shot was established, the mug shot was -
unnecessary and cumulative to the prose-cution’s’ case, and the mug shot prejudiced
Appellant by suggesting to the jury that Appellant had a prior Criminal record.

I11. Violaﬁng the Eighth Amendment’s ban 6n cruel and unusﬁal punishment, the trial - -
court erred in sentencing Appellant to life iﬁaprisbnmeht without 'th’e ppssibility of parole '
pursu'ant. to the state’s recidivist statufer because..Appellant’s ’pfior »co.nviction was

committed when he was seventeen-years old.



STATEMENT OF THE CASE

On April 4, 2011, a Charleston County grand jury indicated Appellant for armed
robbery (2011-GS-10-2338) and possession of a firearm durmg the commission -of a
violent crime (2011-GS-10-2339). R. 414 (Indictments). The state, represented by Bruce
Durant and Rutledge Durant, called the case fer trial ‘before the .Honora_ble Kristi L.
Harrington .and a jtlry on June 11,‘2012. Andrew Grirtles vancl Cody Groeber represented
vAppellant.‘ R. 1. The jury found Appellant guilty as"eharged. R. 343, line 20 '— R. 344,
line 9. Judge ‘Harrington sentenced Appellant to life imprisonment without the possibility '
of parole (LWOP) pursuant to tlle recidivist statute concerning the armed robbery
conviction and to ﬁ\te years’ imprisonment concernirlg the firéarm charge. R. 351, lines
15-23; R. 416 (sentence sheet).

After the trial, on June 25,2012, Appellant filed a motion to vacate his sentence.
R, 397 (m0t1on to vacate). By order ﬁled July-31, 2012, Judge Harrmgton denied
 Appellant’s motion. R. 403 (Order). o

Appellant filed a timely notice of appeal. This brief follows. "



ARGUMENT

1. Violating Appellant’s Sixth Amendment right to a fair trial, the trial judge erred in

failing to provide the jury with specific instructions concerning how to analyze the

evidence presented concerning the identification of Appellant as. the 'perpetrator,.

including expert testimony on the subjéct, significant language barrif;r_s between the

police officers and the eyewitness who participated in the photographic line-up, and the

use of surveillance video to make ar: identification.

Relevant facts

The 'state’s entire case rested upon identifications of Appellant as the robber of a

gas station made by one eyewitness and three witnesses of a surveillance video.

Natubhai Patel, the owner of the gas station, testified that at 7:45 a.m. on December 24,

2010, a man, wearing sunglasses and a hat, entered the store with a gun. V'R. 7, lines 10-

20. The man robbed the store of a small amount of money and a pack of cigarettes. R. 9,
lines 7-16. Natubhai identified Appellant as the robber. He claimed he knew Appellant
as a customer of the store: In fact, he claimed Appellant was in the store three times per ..

week over the previous year. R. 7, line 24 — R. 8, line 25. While vAppeH‘ant was his

customer, Natubhai engaged in some small talk with him — primarily consisting of a

shared joke regarding Presidént Barack Obama having signed Appellant’s identification.

~R. 8, lines 6-8. After the robbery, Natﬁbhai contacted law enforcement, and then his
wife. R. 9, lines 17-18; R. 13, lines 1-2. Natubhai, along with his wife and son, watched

-the surveillance video with police. R. 9, lines 19-25.

On December 29, 2010, Natubhai met with two police officers in the parking lot

of a local shopping mall for a photo line-up. R. 14, Iineé 5-8. Due to Natubhai’s limited



ability to speak, read, and understand English, Natubhai’s son, Dhruval,v translated the
admonitions. R. 13, lines 18-20; R. 15, lines 8722; R. 17, line 23 — R. 18, line 1.1
Natubhai identified Appellant’s photograph from the line-up. R. 15, lines 23‘ - 25.; R. 75,
lines 1-8.
Natubhai was dpproximately two feet from the individual ‘in"the ‘welkl-lit‘store. R
20, lines 9-14. Despite the individual’é wearing of sunglééses, Natubhai claimed he
: couid see the individual’s face clearly. R. 21, lines 2-5. Natubhai also élaimed that 80% | E
of his customers were African-American. R.A21, lines 12 — 14. He admitted that he was -
scared when the gun was pointed at him. R. 23, line 22 - R. 24,:1ine 3,R 25, lines 23 -
25. Additionally, he admitted the robber was wearing a hat but claimed it was pusﬁéd
slightly back. Although he recalled the jacket having a hood attached, he could not recall
whether the perpetrator wore the attached hood as well. R. 2.4, lines 4 — 19. Natubhai
‘ édmitted that he had spoken to his Wif_c and son regarding the robbery, and he had
watched the surveillaﬁce video from th.eArob\ber}; multiple times. R. 26, lines 1 —22.
Dustin Luckadoo, a Charleston: County Shefiff’ S Ofﬁc-eemploye‘e, resbonded'to |
-the scene of the élleged armed robbéry shorﬂ_y after' 8 o’clock in the mofning.l R. 43,
lines 6 ~ 13; R. 44, lines 1 - 10. Luckacioo then revie\;ved the ‘surveillancé video. At trial,
Luckadoo claimed he rvecognized the suspect. R. 50, liﬁes 10 -25. Luckadoo claimed t’he‘
suspect was ‘tMarVin Bowens.” R. 51, lines 1 -2. Luckadoé then identified the

perpetrator in the video as Appellant. R. 517, liné 24 - R .52, line 5. Similarly, Charles

' Dhruval testified that he interpreted the entire admonitions sheet for his father from
English to their Indian dialect. R. 33, line 2 — R. 34, line 25. On the other hand, James
Perkins, the officer who administered the lineup, testified that Dhurval assisted but did
not act as a translator. R. 168, lines 18 — 21. Specifically Perkins testified that Dhruval
did not translate each paragraph or sentence. R. 169, lines 1 — 11.-
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Lawrence, the investigator assigned to the.case; testified that he identified the perpetrator
in the videos Appellant. R. 67, line 24 —R. 68, line 15. Finally, Jagruti 'Patel, the wife of
Natubhai, testified that she also worked at the Astore regularly and identified Appellant as
the perpetrator in the videotape. Supp. R. 1, line l6 Supp. R. 2; line 1; Supp R. 3, line
22 Supp. R. 4, line 5.
Appellant called Dr. Jenn1fer Beaudry, an uncontested expert in human memory |
‘and eyewitness 1dent1f1cat1on to testrfy regardmg the rel1ab1l1ty of eyew1tness
identifications and how memory works. Dr. Beaudry testlﬁed regardmg several common
V misconceptions regarding memory including 'that‘ memory" acts lil{'e a video recorder and
;that a traumaticevent improves memory.. R 2‘(‘)8,\ lines 8 — 20 Additionally, Dr. Beaudry )
testified regarding factors that affect an individual’s ability to acquire memories

including the phenomenon of the weapon focus, the effect of dlsgurses and exposure

 time. R. 285, l1ne 14 - R 216, llne 23 R. 22l l1ne 13.— R. 224, lmes 7. Dr. Beaudry o

- testified that research 1nd1cated lndrvr_duals are much better at"1dent1fymg someone of the -
‘ indit/idual;s own race than identifying someone of a different race. R. 220, lines 13 - 24..
‘ She further explalned to the jury how memory fades in as little as two hours. R. 224, line
17-R. 225, line'8. Memory also changes as additional information is presented after the
event. R. 225 'lines 9 - 24. | |

Appellant submrtted multlple proposed jury 1nstruct10ns based upon the single
‘ largest issue in the case—rden‘uflcatron R. 290, lines 5-13; R. 291, hnes 10-15; R 388
(Court’s Exhibit #9). The instruction entitled “Request to Charge Number One”
concerned eyewitness identiﬁcation. «Speclﬁcally, the proposed instruction advis_ed the

jury to consider the extent to which the perpetrator’s features: were - visible and



undisguised, whether there were any distractions during the eyewitness’s observation,
whether_ the eyewitness experienced stress or fright at the timel of the obéerVatioh and
whether the Witness’s identiﬁcettion may have been impaired by persohatl motivations
biases or prejudices. Adclitionally,i the instruction allowed.the jqry to.consider isshes
implicated by cross-racial identiﬁcatiohs. Thevproposedv inétruétions also pfevided the
jllry with guidance conceming how te deterfnine whether the identiﬁcetion wets a product _‘
~of theiiyitness’s own merhory. R. 388 (Court’s exhibit # 9). '.
Despite these relevant and informative retluests the judge refused to charge_ the .

Jury as Appellant sought Instead, the Judge 1ssued her ‘standard identification charge.”

R 290, lines 20 23
' Speciﬁcally, the judge‘instructed the jury in very limited boiler-plate fashion as

follows concerning how to evaluate identifications made by eyewithesses and other

witnesses: -

An issue in this case is the identification of the defendant as the person -
“who committed the crime charged.” The state had the burden of proving
identity beyond a reasonable doubt. You must be satisfied beyond a
reasonable doubt of the accuracy of the 1dent1ﬁcat10n of the defendant
“before you may convict the defendant.

Identification testifnony is an expression of belief or impression by a
witness or impression by a witness. You must determine the accuracy of
the identification of the defendant. You must consider the believability of
each identification witness in the same way as any other witness.

You may consider whether the witness had an adequate opportunity to
observe the offender at the time of the offense. This will be affected by -
things like how long or short a time was available, how far or close the
witness was, the lighting conditions, and whether the witness had a chance
to see-or know the person in the past.

R. 330, lines 5-22.



A

At the conclusion of the instructions, Appe'llant renewed his rgquests to charge.
Appellaht explained how the proposed 'charges guided the jury’s eyaluaftion of the |
identifications made in the case, particularly in light of the multipl-é identifications having - -
been made, only one of which was by an eyewitness, and a disguise hiding key features. .
The proposed charges also related to the jury its ability to consider whether the witness |
was distracted and éxperienced “weapon focu.s.‘” The éharge allowed the jury to cqnsidef
whether the witnesses had the requisite abﬂity to idehﬁfy a ‘merrib'e‘r o»f‘ a differeht race.
The charges allowed the jury to cor;sider the length of time bet\;véen expoéﬁre and
identification and the exposure of the Witneéses to opinions of ‘ot.hersv duringthe interval.
R. 335, line 23 — R. 342, line 9.

Discussion
Due Process requires the' prosecution prove every element of the charged offense
beyond a reasonable doubt —‘ including the élement that the défendént is the actual

perpetrator. In re Winship, 397 U.S. 358 (1970); Todd v.-State, l355 S.C. 396, 400, 585 -

S.E.2d 305, 307 (2003); State v. Aleksey, 343 S.C. 20, 538 S.E.2d 248 (2000); State v. '
Lane, 406 S.C. 118, 749 S.E.2d 165 (Ct. App. 2013), Therefore, a trial court must instruct
the jury to ensure the jury’s verdict is based upon the evidence presented. Jﬁfy in‘stfuctions

are important particularly in matters of witness identifications’ due to the high number of

wrongful convictions based upon erroneous identiﬁéations.' See Perry v. New Hampshire,
_US._ ,1328.Ct. 716, 728 (2012).

“The law to be charged must be determined from the evidence presented at trial.”

State v. Knoten, 347 S.C. 296, 302, 555 S.E.2d 391, 394 (2001). “If there is ‘any

evidence to support a jury charge, the trial judge should grant the requested charge. The
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refusal to grant a requested jury charge that states a sound prihciple of law applicable to

the case at hand is an error of law.” State v. Santiago, 370 S.C. 153, 159, 634 S.E.2d 23,

26 (Ct. App. 2006). The South Carolina Supreme Cem 'addres_sed jur_y instructions
conceming witness identifications in State v. Motes, 264 S.C. 317, 215 S;E.2d 190 (1975).
The Couﬂ held that the trial jﬁdge’s failure to provide the model instruction® concerning
identification was eot error where two witnessee- identified the defendant'és-the perpetrator ‘
of the crime. Id. ae 326,215 S.E.2d at 194." Nevertheless, the Cou-rt; eiplained its helding ;
was based upon the fact that the trial court’s instructions adequa{tely focused the attention of
the jury on the neces51ty of finding that the test1mony identified the defendant as the
perpetrator beyond a reasonable doubt in order to convict. Addltlonally, the Cour*[ noted the
identification presented “no peculiar problem.” Id. |
Although the Supreme Court found nol error in a trial _court’e instructions to the
jury on the issue of identification where the judge instructed the jury that the defendant
had asserted an alibi claiming she was not at the ecene of the “crime, the court .
“admonish[ed]- the trial bench that in single witness identification casesj Ythe‘ court ehould

instruct the jury that the burden of proving the identity. of the defendént rests with the

state.” State v. Simmons, 308 S.C. 80, 83-84, 417 S.E.2d 92, 94 (1992).

> In the United States v. Telfaire, 469 F.2d 552, 555 (D.C. Cir.1972), the Court of
Appeals for the District of Columbia explained that the presumption of innocence “must
be a premise that is realized in instruction and not merely a promise.” Thus, the judicial
system required “special .instruction on the key issue of identification, which
emphasize[d] to the jury the need for finding that the circumstances of the identification
are convincing beyond a reasonable doubt.” Id. As a result of the concerns attendant to
criminal prosecutions based upon witness identifications, the Court issued a model jury
instruction. Id. at 558-559. :




In State v. Whaley, 305 S.C. 138, 142, 406 S.E.2d 369, 371 — 372 (1991), the
South Carolina Supreme Court ﬁeld that expert testimony conéerhing eyewitness_
identification was admissible where the witness was a qualified psychologiét who
explained how certain aspects of everyday experience affect human perception and
memory and therefore affécts the accuracy of eyewitness id:e:ntiﬁcatibﬁ. The Court
further explained that the expert’s testimony was partjcularljr relevant where the witness
testified that fler assailant’s featﬁres were partially obscured during the entife incident,
the identiﬁéation involved cross race, and each witness had been éXposed.to the assailant
for a short length of time. Id. at 143, 406 S.E.2d at 372.

The trial judge erred in failing to instruct the j>ur}.l with the specific reciuests made
by Appellant. concerning evaluating ‘witness identiﬁcati:ons. | Appellant’s | pfoposed
instructions encompassed the evidence presented to thé jurors "and rallowed them to
synthésiie the matter m evaluating the evidence. Not only did the judge refuse to giife
the proposed cﬁarge, but éhe used her “standard ‘charge,"? Wl"liCh omitted ceﬁain items and
failed to include-any type of catch-all provision. Having standérd charges benefits

judges, but trial judges. should not abdicate their duties of charging the jury on the law as -.
pfesented by the facts to a‘book of ige-neral. chafges. Rather, »trial' jﬁdges mustvlmold
standard charges to fit the particular circumstanées of each case. | |

As the South Carolina Supreme Court expléined in State v. Fuller, 297 S.’C. 440,
377 S.E.2d 328 (1989.) “standard charges”. or “approved charges” do not prohibit a trial
judge from crafting charges designed to address the specific case. In Fuller, '29‘7 S.C. at
443,377 S.E.2d ét 331, the Court explained that “[i]n charging self—d'eferiée, we instrﬁct

the trial court to consider the facts and circumstances of the case at bar in.order to fashion -



an appropriate charge.” The trial courts are required to “speciﬁvcglly tailor the self-
defense instruction to adequately reflect the facts and theories presentéd by t'hev
defendant.” State v. Day, 341 S.C. 410, 418, 535 S.E.2d 431, 435 (2000). In D_éy, 'Fhe
Court further stated that “[a] self—défense charge is erroneous where the trial court failé to
charge on elements of the defense vwhich were applicéble to the issues raised by the
deféndant.” Id. As with jury instructions on self-defense, there is no logical reason - to

refrain from charging the jury on facts and theories pfesented_by the défendant in an

eyewftness ideﬁtiﬁcation caée. See Brodes v. State, 614 S.-E.2d 766, 771 (Ga. 20015);

‘State v. Long, 721 P.2d 483 (Utah 1986) (d_iscussing the importance and need for
tailoring jury. instructions on eyewitness identiﬁcéﬁoﬁs to the facts and circumstanées of
each individual case). |

In lAppellant’s case, the jury instructions left the jury with the impressién thaf it o
could only consider the factors expressly stafed - whether the -witness had an adequate |
oppoftunity to observe the offender at the time of‘.t_he offense, which may have been

: affected,,by things 1ik¢ How loﬁg or éhort a time was available, how‘, far or clpse the .

witness was, the lighting cbndifions, and whether the witness had a chance -to see dr know :

the person in the paét. Wha‘t the instruction féiled to do was inférm the jury of how it -

should synthesize and analyze the additional facté and factors uncoveréd during crolss-.
examination of the witnesses and through the testimony of Appellant’s expert. In fact;
the nature of the iﬁstruction left the; jury with f[he impressionAthat most of the evidence )
produced by Appellant was not to 'bel considered by the jury during its delibérations. This

was error:
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II. The trial judge erred in allowing the prosecution to introduce Appellant’s mug shot

where no demonstrable need of the mug shot was established, the mug shot was

unnecessary and cumulative to the prosecution’s case, and the mug shot prejudiced

Appellant by suggesting to the jury that Appellant had a prior criminal record.

Relevant facts

During the »testimonj‘f of Lawrence, the proseéution inﬁroduced Appellant’s mug
shot ovef Appellant’s objection. Spe(l:iﬁcaily? the prosecution 'sou'ght to intfoduce the
phofograph of Api)ellant faken when he. was arrestéd forr the incident on which he was on
trial; howev'er, the fact that the mug shot was from Appéllant’s aﬁest concerning this
charge was never conveyed to the jury. Appellant objected to the introduction of the mug
shot. R. 75, liner 13 — R. 76, line 23. Lawrence testified that the rhug shot fairly and
accurately depicted. how Appellant looked on the: day _he was - arrested; hovx}evér,
Lawrence did not inform the jury thét fhe'mug shot was from Appellant’s arrest on the
present charge. R. 77, lines 3 — 25.

The trial court orciered portions of thé mug s_hbt be removed so that it would not
appear as a mug shot. R. 132, line 25 — R. 133, line‘ 1. When Appellant -explained his
objection remained the sarﬁe because even with the fedaction, '“é_ny reasonable juror
[could] infer that’s a booking photé,” the judge cryptically responded “[t]hat’s not whét |
I’'m concerned with;” The triai judge ruled the mug shot was adr.nissiblel ‘b.ecause it “was
the ac‘;ual booking photo.” She remarked that everyone knew Appellant was arrested and
booked. The case relied ﬁpon by Appellant for exclusion of the mug’ shot- appar‘ently”
involved a photograph showing a defendént with a “date ... ardund his néck ooy which.

was prior to the arrest that he was being tried for.” R. 196, lines 16-24. The judge also V

11



explained that the prosecution indicated the photograph was needed because it showed

Appellant’s side profile. R. 197, lines 3-8. However, the photographs were obviously a

mug shot as they were front and side proﬁle shots of Appellant’s face. R. 133, lines 18 —

25.

In addition to the testimony of Lawrence concerning the mug shot, Lawrence and .

Luckadoo testi_ﬁed to their prior relationships with Appellant, which were acquired as -

part of their jobs in law enforcement. Luckadoo testified that when he watched the

surveillance video, he recognized the assailant as Appellant. He testified that he had .

“general dealings with Appellant 1nclud1ng personal contact through a trafﬁc stop R.

. 50, line 23 — R. 51, line- 8. Lawrence testiﬁed that he beheved the person in the

surveillance video was Appellant as welll. Lawrence claimed he “had the opportunity to -
_talk with [Appellant] for hours at a time while patrolling.” He claime'dj that he had .
interactions with Appellant “not because he was in trouble or anything.”' 'Despite :

claiming that Appellant was not “in trouble” during their prior interactions he testiﬁed I

‘1

that he had the opportunlty to. view Appellant S face hear hirn talk, observe h1s ,

mannerisms. In short Lawrence clairned he knew Appellant “Very well » R 68, line 10,

-—R. 69, line 16.

Discussion

The introduction of a mug shot is reversible error unless the prosecutor had a -

demonstrable need to introduce the photograph,"the photograph shown to the jury did not

suggest the defendant had a criminal record, and the photograph was not introduced in

such a way as to draw attention to its origin or implication. State v. Traylor, 360 S.C. 74, |

84, 600 S.E.2d 523, 528 (2004)(citing State v. Denson, 269 S.C. 407,237 S.E.2d 761

12
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(1977)). In Traylor, the Court found that the prosecution failed té demonstrate a need fo
include the photographic lineup, which included the defendant’s mug shot, where other.
evidence showed that the defendant had been involved. However, vth‘e photbgraph was
taken upon the defendant’s arrest for the offense being tried, as opposed to some prior
bad act. Although the Court found no prejudice to Traylor as a result of the photograph,
the Court strongly admonisheci the pr"o'secution‘ against utilizatio:n of such photos _eXCept
in the rarest of cases. & ' .' |

In Appellant’s casé, the mug shot was irrelevant and.unnecessary to ‘subs4tantiate the h
identification of the person depiqted in the video Arecor’ding' for several reasons. First, -
Appellant was present in the courtroom for identification purposes. Seéénd, the prosééution
presented no evidence indicating that Appellant’s physical appggrarice Had éhanged sAince‘
the date of the video recording, which was presénted to the ju;y, or the ph0£ograph
contained in the line-ﬁp, which also wés .presented té the Jury Third," the mug shot ‘Wa>s |

cumulative to the prosecution’s evidence (e.g., the video recofding, the “still” photographs

taken from the video recordihg, and the photographic line-l}?). See State v. Lﬁngléy, 334 '
S.C. 643, 647, 515 S.E.2d 98, 100 (1999). Fourth, the mug shot was obviously a mug o
shot despite the alteratiops feqﬁiréd by the trial judgé prior 'to' its 'admivésion. .‘The. A‘
photograph showed Appellant in two profiles: facif;g fofwafd 'and' side. Without
question, the general public is very familiar wi;th mug shots showing an- individual fromv
front and side profiles. Fifth, the mug shot gave the jury ;che impress_iqn that Appellant
had been arrested and/or convicted of priof crimes by its Very natﬁre of being a mug shot.
The obvious nature of the mug shot as a mug éhot, and 'ifS'irhplication that

Appellant had been convicted of a prior offense was reinforced by the testimbny of
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Lawrence and Luckadoo who indicated théy knew Appellant from prior experience
related to law enforcement. The jury could draw but one conclusion — Appellant had a
criminal record. The mug shot combifled with the omission of the mug shbt’vsv'terr‘lporal
origin compounded by the testimony of two policé ‘ofﬁcers copcerning ‘their prior.
relationships with Appelfant to impart upon the jury the undéniable i'inpressi‘oﬁ that

Appellant had a prior criminal record.
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II1. Violating the Fighth Amendment’s ban on cruel and unusual bunishment, the trial

court erred in sentencing Appellant to life imprisonment without the possibility of parole

pursuant to the state’s recidivist statute because Appellant’s prior conviction was

committed when he was seventeen-vears old.

Relevant facts

The jury foﬁnd Appeilant guilty of érmed robbery and posisession.of a firearm
during the commission of a violent cri-me.‘ R. 343, line 20 _ R. .344, line 7. Although
Appellant asked the trial judge to delay sentencing pending a decision from the United
Statés Supreme Court concerning a challenge to life _Senténces irﬁposed on jhvenile
offenders, the judge determined a delay was u’nnecessa?yf R. 345, li'ne_vv8 — R. 346, line
16. Appellant explained that he was twenty-years old at the time of | sentencing, -and
nineteen-years old at the time of the offense for which he was fécing'senteﬁcing.
However, he was seventeen-yéars old at the timé ofa priof offense, vwh'ich served aé the
triggering offense for application of the recidi\}ist statute._ R. 345, line -2‘5_ —R. 346, line
10.. Specifically, Appellant challenged the imposition bf life Without pafole (LWOP) as é
sentence because it violated the Eighth Amendment’s baﬁ von cruel - and unusual
punishmenf. R. 34l9, lines 19-20. Neveﬁheleés, the judge séﬁtencea Appellant to L‘WOP.
R. 351, lines 18-22; R. 416 (sentence sheet). | |

After the trial, Appellant filed a motion to vacate his séntence of LWOP."
Appellant argued, as he did atr trial, that his séntence violated ;che Eight_h. Amendment’s
prohibition of cruel and unusual_punishmenf because hé was ﬁﬁder the age of eighteen at
the fime of the triggering offense.- R. 397 (motion to Vaéate). ‘De.nyiﬁg Appellant"s ‘

motion, the trial judge’s order explained that Appellant was indicted in July 2009 by a
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. Charleston County grand jury for an armed robbery of a gas station in Hollywood on
December 20, 2008. At the time of that armed robbery, Appellant was seventeen-years
old. A jury found Appellant guilty of the Hollywood armed robbery,‘ and he was ‘ :
sentenced to | twenty years’ imprisonnrent | on June 24, 2011. After establ1sh1ng the‘v;
relevant facts in support of Appellant s motion, the Judge ﬁrst deterrnrned that because
Appellant was seventeen years old at the time of the first offense, he was not a Juvenile”:

" as defined by South Carolina’s statutory scheme. “She preterm1tted the fact that Appellant

“was under the age of eighteen at the time. Next, the Judge foundd1spos1t1ve only the age

.. of Appellant at the time at the second offense with no con51derat10n of Appellant s age at -

the tlme of the trrggerrng offence.. Thus the Court refused to Vacate Appellant s LWOP
sentence. R. 403 (order). |

iDiscussi(')n _
As an initial matter, Appellant'recognizes the South Carolina Supreme Court held‘ a -

LWOP sentence is not cruel and unusual if the tnggering offense yvas comnﬁtted at the time -

: the defendant was a Juvenlle as long as the defendant Was tned and sentenced as an adult for

- the tnggenng offense State V. Standard 351 S.C. 199 12085, 569 S. E2d 325, 329 (2002) -
) Although Standard was a statutorily- deﬁned Juvemle at the time of the trrggenng offense
jurisdiction over his case was transferred from the juvenile courts to general sessions; Thus,
A Standard was tried and sentenced as if he \yere an adult concerning the triggering offense.
The Court based its decision upon sentences irnposed in other cases to “find lengthy

H

sentences or sentences of life without parole. imposed "upon/ juvenile‘s do not violate
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contemporary standards of -decency so as to constitute cruel and unusual punishment.” Id.}
Using this analysis, the Court determined that “an enhanced sentenced based upon a prior
most serious conviction for a crime which wae committed as a juvenile does not offend
evolving standards of decency so as to constitute cruel and unusual punishment.”. 1d. at 206,
569 S.E.2d at 329. |

Inasmuch as Fighth Amendment jurisprudence involves é‘exlzolxting standards_‘ of -
-decency” and recent decisions by the United Statee Supreme Court eoncerning juveniles and |

the Eighth Améndment indicate an evolution in those standards since the South Carolina -

Supreme Court’s decision in Standard, supra, now is an appropriate time to visit the issue -
presented. ‘In fact, the Standard Court’s holding that sentences of LWOP .‘for juveniles4
comport with contemporary standards of decency nas been overruled by recent decisions of
the United States Supreme Court. | |

“[C]hﬂdren are constitutionally different from adults for'pur‘pose of ,sentencrng.”

Miller v. Alabama - U.S. , 132 S.Ct. 2455, 2464 (2012) On June 25, 2012, the :

United States Supreme Court held mandatory sentences of life wrthout parole (LWOP)‘

1mposed upon Juvemles Vrolate the Eighth Amendment to the United States Constitution.

Id. | Beginning in 2005 with its decision in Roper v. Simmons, 543 U.S. 551 (2005), the
Supreme Court recognized society’s evolving standards of decenc-y‘ concerning juvenile

: justice jurisprudence. In Roper, the Court held death sentences for juveniles were cruel

* Cf. State v. Ellis, 345 S.C. 175, 547 S.E.2d 490 (2001)(holding that a juvenile
adjudication is not a conviction, guilty plea, or plea of. nolo contendere such that it may
not be used to trigger the recidivist statute.

* The recent United States Supreme Court cases concerning this issue address individuals
under the age of eighteen even 1f such individuals do not meet a state’s statutory
definition of juvenile. -
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and unusual punishment. Four years later, the Court held that a LWOP sentence imposed
upon a juvenile for a- non-homicide offense violated the Eighth Amendment’s ban on

cruel and unusual punishment. Graham v. Florida, 560 U.S. 48 (2010). Not surprisingly,

when presented with the question of whether mandatory LWOP:sentences for juvenil:es,
even in homicide cases, Violate.d- the Eighth Ameﬂdment, the Suprefne Couﬁ héld they -
did. Miller, 132 S.Ct. af 2464. | | N
“The Miller Court reserved ruling on whether iqdividuals under age eighfeen’ c_oul"d
| ever be sentenced fo LWOP. Id. at 2469. Neyertheless, this Cburt should hold the ]éighlth
, 'Amendment pyecludes mandatory LWOP sentences under fh@ fec-idivis'tls;cat‘ﬁt;c‘ where the
, ~’de'fendant was under eighteen at the time of the. tfiggering offense.j Although the Miller ‘. .
Court did not address the preéis'e .i.séue presented here, th‘e“ same constitutional reasor_li;g
applies.v The CQurt’s decision was based not only on upon the mandatory nature of the .
~ penalty, bﬁt-on the character of children in general. Tﬁe m Coulft répéatédly fb_cused
on the notion that _thé chér,actér traits of childrén ére “more -transitéry and less.ﬁxed.” Id. A
at 2464: Children by deﬁnition lack maturity a'nd'responsibil‘i'ty; thus; theyv'ar_e more
likely to act with “recklessness, .impulsivit.y,vand needléss'risk-t_e;kin-g.”A’ 1d. -Tjhe Cour‘;
eloquently explained that due to tﬁe innate characteristic's. of phildrén -at large, ‘;heré is a |
;‘great'difﬁculty éf 'disting_uishing at this early age >between tﬁg juvenile offendeér
whose crime reflects unféﬂunate yet traﬁsient imrﬁaturity, and the rare juvenile 6fféndér‘ ,
whose crirﬁe' reflects irreparable corruption.” In fact, the Court‘s_;[ate’d »“‘iﬁc‘orrigibilityis
_inconsistent with youth.” | Id. at 2469. The Couft emphasized the pOtentialv for reform

present in all juveniles and the mitigating' qualities of youth, noting “[i]t is a time of
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immaturity, irresponsibility, ‘impetuousness[,] and recklessness.”” Id. at 2467(quoting

Eddings v. Oklahoma, 455 U.S. 104, 115 (1982)).

Even if the Eighth Amendment’s ban on cruel and unusual punishment does not
forbid sentencing individuals to mandatory LWOP where the trigger\in‘g;f> offense occurred
when the individual was under the age of eighteen, the ‘Eighth Aniendmént requires couﬁs
to make individualized sentencing decisions. Thefefbre,_the rﬁaﬁdatéry nature of LWOP' |
pursuant to the recidivist statute where the triggering offense occurred when Appeilant :
was only seventeen-years old vioiateci the requirement of individualized sentehcirig. The..
' .Supreme Court has recognized ;[he iﬁponance'of individualized _sentenéing in ﬁumerous~
cases. For example, Justice Sotomayor' discussed th_é lorigétanding: tradition of
individualized sentencing: “’It has been uniform and constant in the, fede‘fal judicial
tradition fqr the sentencing judge to consider every convicted peréon‘as an individual and
every case as a unique study .in .the human féilings that sometimes‘miﬁgate, sometimes

magnify, the crime and the punishment to ensue.”” Peppers v. United States, U.S..

131 S.Ct. 1229, 1239-1240 (2011)(quoting Koon v. United States, 518 U.S. 81,113
(1 996)). The tradition is premised upon the principle that “the punishment should fit the -

offender and not merely the crime.” Q at 1240(qu6ting Williams v. New York, 337 U.S.

241, 247 (1949)). Thus, the sentenceAm‘uét have the “fullest information po'ssible'_
concerning the defendant’s life and characteriétiés.” 1d. (quoting Williams, 337 U.S. at
247). |

HThe Supreme Court has recogniéed the differences;between adults and
adolescents in sentencing considerations: |

The trial judge recognized that youth must be considered a relevant
mitigating factor. But youth is more than a chronological fact. It is a time
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and condition of life when a person may be most susceptible to influence
and to psychological damage. Our history is replete with laws and judicial
recognition that minors, especially in their earlier years, generally are less
mature and responsible than adults. Particularly” during the formative
years of childhood and adolescence, minors often lack the experlence
perspectlve and judgment expected of adults. .

Eddings v. Oklahoma, 455 U.S. 104, 115-116 (1982)(footﬁotes and‘internal'quotatipns
omitted).

Appellant’s sentehce of LWOP, which was mandatory pursuant to the recidivist
" statute, violates the Eighth Amendment’s ban on cruel and unusual‘puni’shfnent because
Appellant was under the age of eighteen at the fime of the triggering offense. At a
, minifnum, the Eigﬁth Amendment requjreé the .trial,i judgé have ,.diséretion ih his
“ sentencing where the sentence necéssaril}; involved consideration of Appellant’s prior -

record, which included an offense committed prior to hisjattaining the age of eighteen.
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CONCLUSION

Concerning Issues 1 and II, Appellant respectfully requests thlS Court reverse his
convictions and remand for a new trial. ﬁConcerniAng Iésue III, Appellant respectfully
requests this Court Vécate his sentence and remand for new a‘ senténcing proceeding in
which LWOP waé not a sentencing option. -

Respectfully submitted,

- Susan B. Hackett ' .
Appellate Defender

ATTORNEY FOR APPELLANT

This 25th day of March, 2014.
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