IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BAMBERG COUNTY

g Court of Common Pleas RECEMD

Clifton Newman, Circuit Court Judge MAR 24 201
! 4
Case No.: 2011-CP-05-65 SC Court of Appeals
Claude McALhaney, .........oooiiiiii e Appellant,
_V_

Kenrjleth A. Carter, Sr. d/b/a Carter & Son Pest Control,
Carter & Son Pest Control, Inc. and Erick Cogburn, ............. Respondents.

APPELLANT’S RETURN TO RESPONDENT’S
MOTION TO STRIKE

! The Appellant, Claude McAlhany (“McAlhany”), submits this return in
oppos:ition to Respondent, Erick Cogburn’s (“Cogburn™) Motion to Strike. Specifically,
Cogblilrn moves to strike portions of Respondent, Kenneth A. Carter’s (“Carter”)
deposition testimony and accompanying exhibits along with portions of Erick Cogburn’s
deposition testimony and exhibit number four. For the reasons set forth below Cogburn’s

motiofn should be denied.

I
. KENNETH A. CARTER’S DEPOSITION

{
?
Appellant McAlhany and Respondent Carter’s Designations of Matter to be

|
Inclufded in the Record on Appeal included deposition testimony and exhibits from
!

Carter’s deposition. At the hearing held on July 26, 2012, the undersigned counsel
[
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submitted materials to the trial court for its consideration. Because the materials

presented to the trial court consisted of copies of depositions and accompanying exhibits,
the undersigned counsel did not retain a copy of the specific materials submitted to the

trial ccéurt as the deposition transcripts are still in the file. However, the transcript of the
|

hearing, attached as Exhibit A, clearly reflects that a copy of Carter’s deposition was
i
submitted to the trial court:

So, we believe that under the discovery exception to the statute of
i limitations he did not discover the extent of the violations - - and I have
1 provided the Court with a copy of Mr. Carter's deposition and attached to
Mr. McAlhany's deposition was the report from Clemson University about
the violations from the CL-100 that Mr. Carter did back in October of
2007. -

(Tr. p.j 11, 1. 15-21) (emphasis added).

As it is the undersigned’s usual practice, the copy would have included a copy of
the deposition transcript and accompanying exhibits.

Despite this clear reference in the transcript that Carter’s deposition testimony
was p;resented to the trial court, Cogburn moves pursuant to Rule 210(c), SCACR, to
strikezpages 4-5, 8-19, 23, 27-30, 33-34, 39-42, and 45-48 of Kenneth Carter’s deposition
testimony, along with accompanying exhibits 2, 3, 4, and 6. Based on the reference to
Carte'i’s deposition being presented to the trial court, Cogburn’s motion on this ground
shoul:d be denied as the matter designated was “presented to the lower court.” Rule
210(cj‘), SCACR.

I1. | ERICK COGBURN’S DEPOSITION
' Appellant McAlhany’s Designation of Matter to be Included in the Record on

Appefal also included Cogburn’s deposition. Cogburn’s motion for summary judgment
i

stateé it was “supported by the deposition testimony of Claude McAlhany, Erick

|



1
Cogburn, and Kenneth Carter, as well as the pleadings and exhibits on file with the Clerk
of Court for Bamberg County, the laws and statutes of South Carolina, and by
forthcc;)ming memorandum of law.” (Exhibit B) (emphasis added). The undersigned

!
counsc;ll had a telephone conversation with counsel for Cogburn, Alison Hood, and it

appear‘!s that there are several filings that are no longer in the court’s file at the Bamberg
Count; Courthouse. As a result, there is no way to know what was provided to the trial
court aside from the transcript and pleading references. Despite contending Cogburn’s
depos'i§tion supported his motion for summary judgment, he now moves to strike certain

portions of his own deposition testimony and exhibit four. Most, if not all, of Cogburn’s

testimony included in the Record on Appeal provides the factual timeline for the events

that give rise to this action. Much of this testimony was presented to the trial court at the
hearing on July 26, 2012.
McAlhany contends that Cogburn’s motion to strike as to his testimony should

also be denied. Cogburn asserted his own testimony supported his motion for summary

judgment but now claims it should not be included in the Record on Appeal. Because
CogbI;Jrn’s own motion states his deposition testimony is used to support the motion for
sumrr%ary judgment, which is now on appeal, the matter was presented to the trial court
and 15‘ relevant to this appeal. Rules 209(b) and 210(c), SCACR.

III. | CONCLUSION

As a result of the incomplete lower court file, the parties cannot obtain a

complete copy of what was presented to the trial court on July 26, 2012. The disputed

designations were presented to the trial court and are proper for this Court’s

1

!
consideration. The Record on Appeal has already been bound and filed, along with

l
l
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|
!
Appellant’s Final Brief, based on the items designated by the parties. For these reasons,

Cogburn’s motion to strike should be denied.

§
t
{

Respectfully Submitted,

il B

William F. Barnes, 111

R. Alexander Murdaugh

PETERS, MURDUAGH, PARKER, ELTZROTH,
& DETRICK, P.A.

101 Mulberry Street, East

Post Office Box 457

Hampton, SC 29924

Phone: (803) 943-2111

ATTORNEYS FOR APPELLANT

March; QO ,2014

Hampton, South Carolina
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CERTIFICATE OF SERVICE

|

‘ This is to certify that I, Megan C. Davis, with the Law Firm of Peters, Murdaugh,
Parker, Eltzroth & Detrick, P.A., have this date mailed via the U.S. Postal Service with
first class postage prepaid, a true and correct copy of the within Appellant’s Return to
Respo;ndent’s Motion to Strike to:

‘ Danielle F. Payne, Esquire
Grier, Cox & Cranshaw, LLC
Post Office Box 2823

i Columbia, SC 29202

-And-

Richard B. Ness, Esquire
Ness & Jett, LLC

| Post Office Box 909

Bamberg, SC 29003

ATTORNEYS FOR RESPONDENTS

[SIGNITURE TO FOLLOW ON NEXT PAGE]
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Kenneth A. Carter, Sr-., et
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Plaintiff
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?

JuTy 26; 2012
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The Honorable Clifton Newman, Judge.

PPEARANCE:S:

William F. Barnes, 1I1, Esg.
Attorney for the Plaintiff

Danielle F. Payne, Esq.
Richard B. Ness, Esq. EXHIBIT
Attorneys for the Defendants /q

Lisa H. Davenport, RPR
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days, Yeah. Is that correct? That's correct,

And then there s another page in here, Your Honor,

1711 forego that for now, but, basically, if this action
érises;at the time: the. mold is discovered for his personal

injuries which is August .of 2009, he cannot have a cause
of action to arise for personal injury when there is 1o

damage for the personal injury, and; so, therefore, you
|

cannot. trigger the cause of action to run untii He has
.éctuaT1y sustained damage, and, so, ‘we believe that the

¢ause of dction date of when he discovered this condition

[ - . ) . o .
was in August of 2009, ‘and, &lso, if you want to takKe the:

June of 2008 as when he first discovered the mold for: the
i

nd this action was filed in April of 2017.

L
|

| So, we believe ‘that under the discovery éxception to
’ N . . — . - . . - -

the statute of limitations hé did .not discover the extent

of the' violations =- and I have provided the Court with a

sopy of Mr. Carter's deposition and -attached to

TXTOT0

r. McAlhany's deposition was the report from Clemson

University about the violations from the CL-100 that.

—

r. Carter did back in October of 2007. Mr. MegAlhany' had

bo knowledge of those violations of, you know, that it

Et the time of -- that.that was done back. in October .of

2007

?as not done in compliance with the laws of South Carolina -

[|¢amage:-to -the -home;- three-years from there s -June -of 2041~ -
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) '
COUNTY OF BAMBERG ) CIVIL ACTION NO.: 2011-CP-05-65 N
CLAUDE McALHANY, ) a
ek ) - - MAR 2 4 2014
PLAINTIFF, ) i
l ) NOTICE OF MOTION AND MOTION ;
V. ) FOR SUMMARY JUDGMENT SC Court of Appeals'
! ) (ERICK COGBURN)
KENNETH A. CARTER, SR, ) ' '
KENNETH A. CARTER, SR. d/b/a )
CARTER & SONPEST CONTROL,) _
CARTER & SON PEST CONTROL,) o, = B
INC., and ERICK COGBURN, ~ * ) DLE = X
DEFENDANTS. ) mos & BF
E ' ) 5_7322; - ol
§ HLSE = 2U
; CEe T3
t?

'TO: WILLIAM BARNES, ATTORNEY FOR PLAINTIFF and DANIELLE PAYNE,
ATTORNEY FOR KENNETH A. CARTER, SR, KENNETH A. CARTER, SR. d/b/a
. CARTER & SON PEST CONTROL, and CARTER & SONPEST CONTROL.

[

|
YOU WILL PLEASE TAKE NOTICE the Defendant Erick Cogburn, hereby moves the

Court, ]f)ursuam_ to Rule 56 SCRCP, for an Order of Summary Judgment in this action, on
the g'roi?md that this action is time barred by the applicable statute of limitation which
prohibijits thas action.

'Defendant Erick Cogburn is entitled to an Order of Summary Judgment, and an
Order éismi'ssing this case with prejudice. Defendant reserves the right to move for

summafry judgment on other grounds, as discovery is on-going.

' iT{)i§ motion is supported by the deposition testimony of Claude McAlhaney,

Erick Cogbumn, and Kenneth Carter, as well as the pleadings and exhibits on file with the

" EXHIBIT

(&




Clerk of Court for Bamberg County, the laws and statutes of South Carolina, and by
fo'rthcofning memorandum of law.

Respectfully submitted,

o,

‘Richard B. Ness
Ness & Jett, LLC

P:0-Box-909 e
.Bamberg, South Carolina 29003
Phone: (803) 245-5178

! - Fax: (803) 245-5184

{ Attorney for ERICK COGBURN

Bambef’g, South Carolina

%M 2P 2012



Law OFFICES

PETERS, MURDAUGH, PARKER, ELTZROTH & DETRICK

: PROFESSIONAL ASSOCIATION
JOHN E. PARKER 101 MULBERRY STREET EAST RANDOLPH MURDAUGH, SR.

* CLYDE A. ELTZROTH, JR. (1887-1940)
]. PAUL DETRICK P.O. BOX 457 RANDOLPH MURDAUGH, JR.
DANIEL E. HENDERSON (1915-1998)
Q:Nﬁg &' }? }?ll\'/}‘URDAUGH y HAMPTON, SOUTH CAROLINA J. ROBERT PETERS, JR.
’ - (1927-2008)
RONNIE L. CROSBY 29924-0457
R. ALEXANDER MURDAUGH TELEPHONE
BERT G. UTSEY, IlI (803) 943-2111
RANDOLPH MURDAUGH, III TOLL FREE
GRAHAME E. HOLMES (866) 943-2113
II:AE:TI% cop5 cREECH FACSIMILE
HEW V. 9 (803) 943-3943
LEAGUE B. CREECH March 20, 2014 (803) 914-2014
STEVEN D. MURDAUGH WEBSITE
WILLIAM F. BARNES, HI www.pmped.com
AUSTIN H. CROSBY
* INACTIVE William F. Barnes, 111

Direct Dial: (803) 914-6702
Email: wbarnes@pmped.com
Asst Email: mdavis@pmped.com

The Honorable Jenny Abbott Kitchings
S.C. Court of Appeals Clerk of Court
Post Office Box 11629

Columbia, SC 29211-1629

Re: Claude McAlhany v. Kenneth A. Carter, Sr., Kenneth A. Carter, Sr. d/b/a Carter & Son Pest
Control, Carter & Son Pest Control, Inc. and Erick Cogburn,
Civil Action No.: 2011-CP-05-65
Appellate Case No.: 2013-000578
Dear Ms. Kitchings:

Please find enclosed the original and seven (7) copies of Appellant’s Return to
Respondent’s Motion to Strike with regards to the above-referenced matter. Please return a filed
copy of same in the envelope provided.

By copy of this letter, Appellant’s Return to Respondent’s Motion to Strike is being
served on all counsel of record.

With kind regards, I am
Sincerely,

William F. Barnes, 11

WFB/mcd
Enclosures as stated RECEMD
cc: Danielle F. Payne, Esquire MAR 2 4 2014

Richard B. Ness, Esquire

§C Court of Appeals

100 YEARS OF LEGAL SERVICE 1910-2010
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