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STATEMENT OF ISSUES ON APPEAL

Did the Lower Court err in making conclusions of law based on facts that
were not in evidence?

Did the Lower Court err in holdmg a Cabmetry Quote was a contract between
Appellant and Respondent" :

" Did the Lower Court err in construlng the amblgultles of the Cabinetry
" Quote in favor of the drafter"

Did the Lower Court err in holding that the Cabinetry Quote met the

requirements of the Statute of Frauds?

_Dld the Lower Court err in holding that Respondent was entitled to rely on his

brother S contractlng license to file a mechanic’s lien?

- Did. the Lower Court err in finding that S.C. Code 29-5-10 apphed to the
facts in this case and permitted Respondent to recover damages in excess of .

what is owed to the general contractor?

Did the Lower Court err in finding Respondent was entitled to reasonable

attorney fees?

| STATEMENT OF THE CASE

. This is a'mechanic’s lien case that was ﬁled by Respondent Mevers Kitchen and

. Baths LLC on February 21, 2007 agamst a general contractor Stipp Contractlng, LLC

and Appellant homeowner. (R', pp. 24-37.) St1pp Contracting; LLC (hereinafter “Stipp”)

declare‘d‘ bankruptey while the case was ‘pending' so the case was Stayed on August 24,

20009. (R p- l) On March 24, 2011, the bankruptcy stay was lifted. (R p-2.) On June

22, 2011 the case was referred to the Master with the consent of the parties. (R. p. 3 )

Appellant thereafter filed a Mot1on to Dls_mlss for Lack of Prosecution; and an Order was

issued by the Master on April 10, 2012- granting Appellant’s Motion and awarding

Appellant attorney fees. (R. pp. 4-11.)

Respondent obtained new counsel and filed a Motion to Reconsider which was'



subsequently graﬁted. (R. p. 50.) On March 8, 2013, the Master summarily dismissed
Respondent’s cause of action for quantum méruit against Appellant. (R. pp. 12-14.)
Respondent did not appeal the dismissai of that cause of action.

On May 15, 2013, a bench trial was held before the Master regarding’
Respondent’s two remaining causes of action agéinst Appellant; a breach of contract
claim and aﬁ'ac_tioh to foreclose on a mechanié’s lien. The Master issued an Order dated
October 3, 2013 ﬁnding in favor of Respondent on. both causes of action, and this appeal
ensues. (R. pp. 15-21.)

| STATEMENT OF FACTS

- Respondent Mevers Kitchens and Baths, LLCis a business that sells and installs
kitchen cabinets. (R. p 57, ﬁnes 20-23; p. 55, lines 7-22.) Billy Mevers is the managing
member of Respdndént. (R. p. 57, lines 14-19.) Neither Respondent Billy Mevers nor -
his kitéhéri cabinet busines.'s, Mevers Kitchens and Baths, LLC, are licensed as residential
builders or coﬁtractors by thé State of South Cérolina. (R ﬁp. 94;95; p. 69, lines 14-17.)
Respopdent;s brofher, Roy Meverg, is.: a licensed home bpiider and his business i,s., called
Mevers C'onstruction Company. (R. p. 91.) Howevér, Roy Mevers did not personally do
any cbnsiruction at Appellant’s home and his busihess, ‘Mevers Construction Co;npany,
did not perform any cpnstruction at Appellant’s home. (R. p. 55, lines 22-2'4'; p. 56, lines
20-25.) Respondent and its ménaging partner Billy Mevers are not members of Roy
Mever’s Construction Company. (R. p. 57, lines 1-3.) Respondent’s manéging paﬂﬁer
Billy Mevers testified that ﬁé oiaerates his kitchen business under his brother’s
contractor's license and that his bfother is a partner in his kitchen cabinet compariy. (R. p-

61, lines 21-25; p. 52.)



Stipp Contracting LLC (Stipp), a general contractor, entered into a contract to
build Appellant’s house on or about December 5, 2005. (R. pp. 98-103; p. 72, lines 17-
19.) The contract between Appellant and Stipp states that' Appellant agreed to a 10%
surcharge being added b'y Stipp to all materials and sub_contraéto‘rs. (I_(i.) Stipp agreed to
furnish all labor, materials and equipﬁient necessary for the‘ propér‘ construction and
completidn of the Home. (Id.) Respondent acknowledges that Stif)p v;/as the gengral
céntractor of Appellant’s home. (R. p. 59, line 22 ~ p. 60, line 1.)
| While the hoﬁse was being built, Appeliant was told | by Stipp o go to
Respondent’s store- to pick out her kitchen cablj‘nets. (R. p. 73, lines 14-20.) After
: Appellant chose her cabihets, she Waé provided a docﬁm‘ent labeled ‘fCabinetry Quote”
which was approved by an employee of the general céntractor. Appéllant signed below'
the approval line on the quote‘. (R. p. 88, line 7 —p. 89, line 6.) Appellant tesfciﬁed she
- signed b‘elovsj/ the line to iﬁdicate she was merely aﬁproving the qabinéts. (Rﬂ p. 77, 1jné '
12 -p 78, iiﬁe 4; p. SS,Aline 4 —p. 89, line 17.) The term “contralct”'does not"app‘.ear
anywhere on the Cabinetry Quote, Which document Responcient con;tends’ is a contract.
(R p. 62, lines 3-23; pp 92-93.) The Cabinétry Quote is not signed by anyone
representing Respondent Mevers Kitchens ahd Baths, LLC. (R. pp. 92-93.) The
Cabir;etry Quote does not indicate who is responsib1¢ for béying for the kitchen cabinets.
(R. p. 93, liﬁes 8-10; p.  64, line 23 — p 65, line 1; pp. 92-93.) The Cabinetry Quote does
not state when the cabinets will be orde?ed or when the 50% deposit is due. (R. p. 65,
lines 2-8; pp. 92-93.) The Cabinetry Quote also does not Istatel who is going to pay the
50% deposit or when the cabinets will be delivered. (R. p. 65, liné 9 — p. 66, line 1; pp.

92-93.) Appellant testified she knew she was choosing cabinets but she did not know who



would install them. (R. p. 89, lines 7-17.)

Respondent’s managing partner Mevers testified that he understood Stipp was
supposed to pay the 50% deposit on the cabinets so Respondent never billed Appellant.
for the cabihets. (R. p. 66, line 2 — p. 67, line 4.) In fact, when Réspondent did not re.ceive‘
the 50% depoéit, Mevers bi}led Stipp, not Appellant. (R. p. 67, lines 11-21:) When
Mevers was in Appellant’s kitchen during the’ cabinet installation, h(ya. ne\/'e'rv asked
‘App‘ellant to pay fér the cabinets. (R. p. 68, lines'4-21.) |

Appellant was concerned that the quoted price of $20,760 for the cabinets
exceeded" the $15,000 allowance for kitchen cabinets Stipp had includéd in her contrgct,
but Stipp told Appeliant in an email that Respondent had quoted her thq .general
contrgctor’s pricqarﬁ that Stipp would continue to work with Respondent to get the price
down. (R. "p. 74, line 22 — p. 76, line 1 p. 105.) |

Before the kitchen éabinet; were ins;talled, étipp inVoice(;lApplellzim.: the cést of
the 'kitchen}cabinet,s minus his 10% commission, which Appéilanfpaid in full t6 Stipp.
(Id.; R.. ﬁp. 106-112;) ‘Stipp thereafter signed two (2)‘ waivers of lien regarding the
cabinets oh May 26, 2006 and August 29, 2006 when he received payment in full for the

invqiced cabinets from Appeilant. (R. pp. 106-112.) Th?, Lien Waivers both stated that
the general contractor “agrees it is responsible. for paying any of its subcontractors
inlvolved in such work.” (Id.) -Stipp later provided Appellant a list of all of the
subcontractors he had used to build her home, inélﬁding Responaeﬁt, and Stipp 'requ‘ested
* in writing Appellant not contact any subcontractors directly if she had problems. (R. p.-
. 104)

On- November 20, 2006, Respondent first notified Appellant through a filed .



statement that he had not been paid for the kitchen cabinets. ‘(R. p- 79, lines 5-12))
Appellant Wagner contacted Respondent and told him she had already paid Stipp in full
for the pabineis several months earlier. (R. p. 70, liﬁes 4-18.) Appellant Wagner reﬁJéed
to pay Resi)ondent as shé had glready ‘ful'ly paid the invoiced cost of the cabinets to Stipf).
- Respondent filed a mechénic’s lien against Stipp and Appellant. (R. pp. 22-23.) There is
no contractor license number listed on the face of the mechanic’s lien. (Id.)

Appéllant’s contract with Stipp reciuired Appellant’s home to be built to code. (R.
pp. 98-103.) Appellant’é home Wés not built to code. (R. pp. 113-146.) After Stipp A
stopped working on Appellant’s home and déclared ‘bankruptcy, Appellant spent $14,322 |
to repair work Stipp performed and Appellaﬁt'si interior stair case’is' still not to‘ code; it
will cost Appellant an additional $21,653 to fix the stairs. (R. p. 79, line 18 — p. 84, line
7; pp- 147-151.) Respondent admitted he did nof know if any money is owed by
" Appellant to Stipp for the cabinets. R. p. 7'1., lines'.l-ll.) - | |

| | ARGUMENTS ,»
| , 'Applicable Standard of keviéw

“In an action at law, onvappeal of a case trie.d‘\‘zvithout a jury, .the findings of facf
of fhe judge will not be distufbed upon appeéi luﬁless found to be without eyiderice which
reasonably supports the judge's findings. The rule is the sarﬁe whether the judge's
findings are made with or without, a reference. The judge's findings are equivalent to a .

jury's findings in‘a law action.” Townes Associates, Ltd. v. Greenville, 266 S.C. 81, 86, -

221 S.E.2d 773, 775 (1976) (citing Chapman v. Allstaté Ins. Co., 263 S.C. 565, 211 S.E.

2d 876 (1974)). A breach of contract action is an action at law and, in ah action at law,

the appellate court can correct errors of law but will not disturb factual findings of the



jury “unless a review of the record discloses that there is no evidence which reasonably

supports the jury’s findings.” Townes Associates, Ltd. v. Greenville, supra; Sterling

Development Co. v. Collins, 309 S.C. 237, 421 S.E.2d 402 (1992).

I. There is no evidence in the record to support many of the Lower Court's
conclusions of law.

-a. Lack of facts regarding whether a cgntract existed.
Th¢ Lower Court he]d that the "Cabinetry Quote" at issue (R. pf). 92-93) was a
contract on the baéfs that Appellant accepted and signed a quote. (R. p. 165. However,
Appellaﬁt testified at the trial of this case that she signed the quote below the approved
line to indicate she was not signing a contract; she was just agreeing to the cabinets. (R.
p. 77, line 12 — p. 78, line 4; p. 88, line 4 — p. 89, line 17.) Further, the Lower Court made
no finding of fact regarding the significance of Respondent failing to sign the Cabinetry
‘Quote or of th'e fact that an employee éf Stipi);s signed the q'uote-. The Loiy‘er Court erred
in holdiﬁg that Appellant was responsible for paying Réspondent for tfle cabinets when
there is no such language in the contréct. (R. pp. 92-93.) The only testimony at trial was
,Ai)pellant's testimony that she signed uﬁdér the line to show she was not responsi‘ble for
“payment. The ’I;owef Court also failed ‘fo' find as fact that Appeilant preﬁared and had
Stipp sign two (2) lien waivers confirming he ﬁad been paid and had péid Respondent for
the cabinets. (R. pp. 15;16.) |

. b. Lack of facts regardlng Respondent' brother's relationship =with
Respondent. “ :

The Lower Court erred in finding it was "undisputed that Roy and William
Mevers are both members and equal owners" of Respondent company. (R. p. 18.) In fact,

there are no facts in evidence to support this fact as the Lower Court’s conclusion is



based on statements made in a deposition that was never entered in as evidence at the -
trial. Finding of Fact No. 7 in the Trial Order states it is based on deposition testimony;
and no depositions were rnade part of the record.1 (R.p. 16;p. 52)
c¢. Lack ..of :t'acts regarding the mechanic’s‘lien issues.' |
“The Lou/er Court erred. in finding that Respondent ."contracted directly with
[Appellant] to provide material - and labor for the delivery and installation‘ of the’
~cabinetry." (R. p. 19) Respondent never s1gned the Cabmetry Quote so he could not
have contracted d1rectly with Appellant Further the contract between Appellant and the‘
‘general contractor St1pp was entered into ev1dence whrch indicated that S. C Code §29-5-
20 applies, not S.C. Code 29-5-10, uvh1ch limits the amount a subcontractorcan recover
to the amount oWed by the homeowner to the generalcontractor,‘in this case zero. Asthe
Order does not find sufﬁcient facts to support several key holdings and as other holdings
atre based on evidence not in the record, the Lower Court's Ord'er should be overtumed.' :

1L T he Cablnetry Quote at issue is not a contract between Respondent and
Appellant it is merely a price quote

The Lower Court held that the document entitled "Cablnetry Quote" which both. .
Stipp and Appellant signed, but which Respondent did not sign, was.a blnding contract
between Respondent.and Appellant andlthat Appellant‘breached the. contract by failing
to pay Respondent for the cabinets it installed in her home. (R. pp. 15-21) It is
und1sputed that there is no 1ndrcat1on on the face of the Cabinetry Quote as to whether
St1pp or Appellant was respon31ble for paying the required 50% depos1t or the rema1nlng‘

0% cost of the cabinets. -

' This finding of fact is only in the Order because Respondent drafted the Order for the
Lower Court.



Further, the Cabinetry‘ Quote does not state on its facé who is the purchaser of the
cabinets, Stipp or Appellantt The Cabinetry Quote also fails to state the total price of the
caninets including the sales tax and contains no order or delivery dates. Therefore,
because the Cabinetry Quote is not .signed 'by a necessary party (Respondent), is
ambiguous as to the terms of payment (tvhe,total'cost and who is responsible for making
payment), and i‘s silent as to when thc; caBinetn will be ordered or delivered, tnere :are too

many essential terms missing from this document for it to be considered a contract and

there nan be no meefing,of the mincis as to its terms. See, e.g., Walker v. Preacher, 188 .
S.C. 431, 435, 1"99 S.E.2d 675, 677 (1938) (A contract must contain all the essential
elements and the‘term.s and conditions stated with reasonable certainty with no essential
'term omitted,’ and it must be nbvious .that the tenns are agreed upon). The documgant at
" issue is, more along thé lines of a sqllef's nnce quotation, whinh is‘an invitation for an

offer with the offer.‘usu;cilly taking the form of a purchase order providing pricing and

terms of delivery. See, e.g., Audio Visual Assoc. v. Sharn Electronics, 210 F.3d 254 (4th
Cir. 2000). | | |

The Cabinetry Quote at issue is only an invitation for an offer. &,i id. at 259
.-(“‘Typically, _5 seller’s price quotation is.an inyitation for an offer, and the offer usually
‘takes the form of a purchase order, providing product, choice, quantity, price and terms of
.“delivery”). Not only does the Cabinetry Quote lack many of the essential ellements. of a
nontractl, on its face it indicatns there was cleariy no meleting of the minds as.‘to who ‘i‘s
responsible for payment. Both the géneral contractor’s agent and the homeowner signed
it and the Lower Court could only guess as to who should pay. A Court should not "

construe a contract to give one party an advantage over the other when there is no



meeting of the minds. Mishoe v. General Motors, 234 S.C. 182, 107 S.E.2d 43 (1958).

Respondent admitted he did not request payment from Appellant because he was waiting
for Stipp to pay him. In short, there is no evidence that Appellant was the party
responsible for paying for the cabinets. There is no written requirement in the Cabinetry
quote that Appellant pay for the cost of the cabinets and Respondent never asked
Appellant to pay until after he knew Stipp would not to pay h1m |

II1. Even 1f this purchase quote was considered a contract, ambiguities must
be construed against the drafter of any contract.

Further, as there are questions on the face of the Cabinetry Quote as to who is
responsible for payment; the payment amount; and the terms of delivery, the document is
ambiguous. If terms are susceptible of more than one meaning, ambiguities are construed

' against the drafter of the contract, here the Respondent. See, e.g., ‘Wallace v. Day, 390

S.C. 69; 700 S.E.2d 446 (Ct. App. 2010); Myrtle Beach Lumber Co. v. Willoughby, 276

S C. 3,274 S. E2d 423 (1981); Hann v. Carolina Casualty Ins. Co 252 S.C. 518, 167

S.E.2d 420 (1969), Ringer v. Graham 293, S.C. 238, 359 S.E.2d 523 (Ct. App 1987); lever

' Aabstract Pools & Spas, Inc., 376 S.C. 585, 658 S.E.2d 539 (Ct. App. 2008). Construing
this contract aéainst Respondent, Appellant is not responsible for paying for the cabinets,
Stipp is: '

a. When a contract is ambiguous, the parties’ conduct is relevant to determine
their intent.

If the Cabinetry Quote is a contract, as its terms are ambiguous, parole evidence is

necessary to determine the intent of the parties and the Lower Court failed to consider

parole evidence. As stated in Speed v. Speed, 213 S.C. 401, 49 S.E.2d 588 (1948), a

contract can be comprised of several documents. One relevant document in evidence



which was completely ignored by the Lower Court is the construction contract between
Stipp and Appellant (R. pp. 98-103.) That contract provided an allowance to App'éllant
for the 'cébinets in the total price paid to Stipp. (Id.) The coﬁ&act between Appellant and
Stipp also providéd that Stipp would be paid 10% over the cost of the subcontractors and
materials. (Id.) Both of these facts and Appellant’s testimony indicate that the gene_ral
contractor, not .Appellant} was supposed to ﬁay Respondent qu the cabinets.

| Further; Stip;')‘ instructed Appéllant in his contract With her and in a letter
addressed té her after the hSﬁe was combleted," ﬁot ‘to contact the subcontraqtors if she |
had any concerns, thereby confirming th.af he Was dealing with ‘the subcontréctors, not
Appellant. (R. p. 104.) Stipp glso indicated in an émail td‘ Appellant that he W.as‘still
negotiating the cabinet price.'with Respdndent ‘after the quote was signed. (R. p. 105.)
lFin;dl'ly,‘ Respondent invoiced Stipp, nolt’ ‘Aﬁp‘)ellant, and R(;spondent testified he wés
waiting for Stipp to pay him.‘(R. p. :6'6,' line 18 — p. 67, line 4.) 1t Was‘ qnly after V,Stip‘p
failed to pay, that Respondent contacted Appellant. (R. p. 67, line 11 - p. 68, line 21 .')

The cardinal rule in the interpretatioﬁ of a contract, if Qné exists here,l is to

ascertain the intention of the parties and give effect to that~int§:nti0n. Bolt v. Lig(;n 144,
S.C. 218, 142 S.E..Zld 504 (1928). In this case, Based on the conduct of the partiés, it is
| clear the intent was for Stipp, not Appellant; to pay Resﬁon‘dent for the cabinets. . |

b. Respondent could have obtained payment for the cabinets if he had
requested it in a timely manner.

Respondent had the oi)portunity to ask Appellant to pay for the cabinets, but never
did so, even when he was in her kitchen installing the cabinets and had at that time not

yet even been péid the 50% deposit. The one whose negligence makes a fraud possible

must bear the loss. Clanton’s Auto Auction Sales Inc. v. Young, 239 S.C. 250,122 S.E.2d

10



640 (1961) (court refused to protect seller of car when his conduct permitted and enabled
another to commit a fraud); Willis v. Page, 213 S.C. 156, 48 S.E.2d 627 (1948) (negligence
or fault on the part of the seller that is ;easo'nable likely to miélead or deceive an innocent
purchaser will support -a -plea of estoppel). ‘In this case, Respondent’s inaction
contributed to hirﬁ not being paid as he should have followed through with th¢ collection
of the‘ deposit and/or asked for full payment before the cabinets were installed. .Had he
done so, he and Appellant would have learned that Stipp pocketed the money he should
havé paid Responde'nt.'. |
é. Respondent is not a Licensed Contractoi‘ so he cannot enforce a contract.
Plaintiff has admitted hé‘ is not a licensed 'contractorlor‘ registered:builder but
: clontends that because his brother has a general contractingulicens_e for a different -
business, has »Respépdent‘ satisfied ) the statutory reqﬁirements for ﬁlrin'g a ‘lien.
.‘ Respondent’s manage;r Billy Mevers, not his.‘brothef -Roy,Mei}ers, sold an‘d iné‘t‘alled
Appellaﬁt’s kitcheﬁ éabihets‘. Per S.C.. Code §4Q-11-370(A), “It is unlawful to use the
- term "licensed coﬁtractor" or to perform or offer to perform general or mechanical
construction without first obtaining a license as required by this chapfer.” Further,
pursuant to subsection '(B) of this statute, it is “unlawful to engage in construction under a
name other than the exact name which appeérs on the license issued pursuant to this
chapter. “En'gaging in construction” includes marketing, advertising, using site signs, and
submitting contracts.” (Id.) Respondent engaged in constrliétion, not his brother. Aé
Respondent’s brother did not engage in any construction at A};;pellant’s home, his
| contractor’s license under a different cofnpany is irrelg:vant td this case.

As Respondent is not a licensed contractor, he cannot enforce the document he

11



alleges is a contract. Per S.C. Code §40-1 1-370(C), an entity which does not have a valid
license cannot bring an action in law or quiity to enforce a contract. (“An entity which
does not have a valid license as'requ‘ired by this chapter may not bring an action either at
law or in equity to enforce the provisions of a contract. An entity that enters into a
contract to engage in construction in a name other than the name that appears on its
license may not brirlg an action either at law or in equity to enforce the provislons of the

contract.”) (Id.)

IV.Even if the Cabinetry Quote could be considered a contract, it is an
unenforceable contract under the Statute of Frauds.

The Lower Court held that the essential terms of a contract were present in the
l. Cabinetry Quote andd that it was signed by the .part'yrto» be charged so it met the
requlrements of the Statute of Frauds. (R. pp- 17-18.) This holding is in error as many
terms of the alleged contract are missing or amblguous and Stipp's representatlve also
-signed the price quote, so it is unclear on the face of the document which party was to.be
charged. |
A contract for the sale of goods ‘(kitc'hen cabinets) of $500 or more is not
errforceable'unless there is some'wrjting sufficient to indicate that a contract for Sale has -
been made between the parties and signed by the party against whom enforcement is. -
| sought or by his authorized agent. S.C. Code §36-2-201. Here, two different parties
(Stipp and Appellant) signed the alleged contract so the party responsible is not
determmable and the contract violates the statute of frauds See, e.g., Walker v.

Preacher, supra. (If the provisions of a contract differ and cannot be reconciled or oral

testimony: is needed to supply the rlecessary terms and conditions, the statue of frauds

provides no protection.) (Id. at 435-436, 677).
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V. Respondent cannot file or enforce a mechanic’s lien as he is not a licensed
contractor.

“No entity.or individual may practice as a contractor by performing or offering to -
perform contracting work for which the total cost of construction is greater than five
thousand dollars for general contracting or greater than five thousand dollars for
mechanical contractrng without a license 1ssued in accordance w1th this chapter.” S.C.
Code §40 11- 30

S C. Code §29- 5 15(A) states:

To file a mechanlc s lien, a contractor must prov1de the clerk of

court or register of deeds _proof that he is licensed or registered if he is -

required by law to be licensed or registered. As proof of licensure or

registration, the contractor must record his contractor license number or
registration number on the lien docurnent when the lien document is filed.

(emphasis added)

Per S.C. Code §29-5-15(A), Respondeént’s mechanic’s lien is inv_adid on its face as
there is no contractor’s license listed on it. (""To file a mechanic’s' lien, a contractor must
provide .the county clerk of court or register‘ of deeds proof that he is licensed “or
registered if he is required b'yllaw to be licensed or registered. As proof of licensure or.
- registration, the contractor must record his contractor license number or registration
number on the lien document when the lien document is filed.”) Respondent’s
-contractor’s license number is not recorded on the lien. 'As no contractor’s license is
listed on the lien at issue, the lien is invalid.

VL Respondent’s Mechanic Lien claim fails because Appellant owes the

general contractor no money and a subcontractor can only recover funds
-owed to the general contractor.

- The Lower Court erred in applying S.C. Code §29-5-10, as that statute applies to

a supplier who deals with an owner. Here, there was ample evidence that Respondent
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dealt with the general coptraétor, not Appellant. Respondent billed the general contre;ctor
and expéctéd him to pay for the cabinets. When”Respondent was installing the cabinets
‘even thou'gh he had not been péid, Mevers éaid nothing to Appellént about paying for the
cabinets.’ Thé- generél contractor directed Appéllant not to deal with the subcontractors
-and Appeilant wés sent to Respondent’s business to choose cabinets by the general
contractor. The statute that the Lower Court should have applied is S.C. Code §2§-5-20
which protects suppliers who deal with general contractors. |
Respondent admitted he hasno evidence that any money is owed té Stipp for the
cabihets. -(R. p. 71; Iiﬁes 1-11.) If there is no money OWed by Appellant to S..tipp, there is
no money owed to fhe subcontractor ever; if there is a valid iien. SC Code §29-5-20(B)
statés: |
In no. ‘vev'ent shall the aggregate' amount of the lien filed by a
subcontractor or supplier exceed the amount due by the contractor
to the subcontractor... in no event shall the aggregate amount of -
liens on the improvement exceed the amount due to the owner.
Therefore, assuming 'drgueﬁdo Respondent‘is enﬁtled to file a iien, the Vallue'o'f_
tﬁe lie'n“l is zéro dollars’ as’ Stipp is owéd nothing by Appéllant. In fact, Stipp owes
A‘ppellant‘ nioney because her home wés novt up to code as he agreed to do by contract (R. |
pp. 140-151; p. 79, line 13 - p. 85, line 19) and Appeliant had to finish the construction
‘work Stipp failed to finish. .(R; pp. 147-151).
Even if Respondent was a licensed contractor capable of ﬁliﬁg a lien, S_.C.A Code
§29-5-20(B) s'tates, “.I‘n no evéht shall the agg‘régéte ‘arxic;unt of any liens. ﬁléd by a sub:-.
sﬁbcéntfactor or supplier exceed the amount due by ‘the coﬁtractor to the subcontractor to

whom the sub-subcontractor or supplier has supplied labor, material, or services...” Here,

. there was ample evidence to establish that at the time Respondent filed his mechanic’s
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lien, Appellant homeowner had already paid Stipp in full the amount he invoiced her for
the cabinets and Stipp had signed lien waivers. (R. p. 107; R. p.:110.) As no money was

owed to Stipp by the Appellant, no rhoney is owed to Respondent subcontractor by the

Appellant. See, e.g., Stoudenmire Heating & A1r Condltlomng Co. v. Craig Bldg Ptnrshp.,

308 S.C. 298 417 S.E.2d 634 (Ct App. 1992) (liability limited to the balance due to the

contractor when notice received from the subcontractor); Stovall Bldg. Supplies v. Mottet,
305 S.C. 28, 406 S.E.2d 176 (Ct. App. 1990). |

VII. | _Appellant is entitled to attorney fees as the prevailing party.

For purposes of the award of attorney's fees, the determination of the prevailing
party is based on the ;erdict. S.C. Code §29-5-20(b). In thve event this Court reversves the
Lower Court’s decisioﬁ, Appellant respectfully requests this matter be remanded for a
, determ_iﬁation of attorney. fees owed Appellgnt.

| | CONCLUSION

Appellant resbectfﬁlly requesfs this Court reverse the Lower Cdun’s Order and
remand for an assessment of a;[torney fees ageﬁnst Respondent per S.C. Code '§29-5-20(C)
as she.is the prevailin‘g party in this casé and she is entitled to attorney fees from
Respondent in an amount to be determined after Appellant submits a petition for attorney

fees.
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