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PLEA: ANTONIC HAIR

NO EXHIBITS WERE MARKED TO THIS PRCCEEDING
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State v. Antonio Hair 6/16/10 3

THE COURT: Okay.

MR. SORENSON: State calls Antonio Hair.

Please the Court, Your Honor?

THE COURT: Okay.

MR. SORENSON: Before you is Antonio Hair. He is
pleading guilty on two true billed indictments,
2010-GS-38-708 and 709, charging him with one count of
kidnéping, one count of armed robbery. We have agreed to a
negotiated 15 years sentence. .

THE COURT: All right. You're Antonio D. Hair?

MR. HAIR: Yes, sir.

THE COURT: All right. Mr. Hair, you're here
today indicted on two charges. 2010-GS-38-0709 for armed
robbery. You can get 10 to 30 years on that. Do you want to
plead guilty to that?

MR; HAIR: Yes, sir.

THE COURT: And then indictment 2010-GS-38~-0708 is

for kidnaping. That carries zero to 30 years. Do you want

‘to plead guilty to that?

MR. HAIR: Yes, sir.

THE COURT: All right. ‘Let me explain some rights
that you have that you waive when you plead guilty. They
include the right to remain silent, the right to a.jury
trial. If you want a jury trial stop me at any time in this

process and we will raise that for you. State then has to
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State v. Antonio Hair 6/16/10 4
presént enough evidence go convince 12 jurors that you are
guilty beyond a reasonable doubt. All 12 would have to
agree that you're guilty in order to convict you and if
convicted, you have the right to an appeal. You can
challenge £he amount of the ~- you can challenge the
admisgibility of thé state's evidence, put up evidence of
your own. You can teStify if yoquant.and if you don't want
to testify the judge will tell the jury they're not to hold
that against you while they're deliberating. Do you
understand all of those rights?

; MR. HAIR: Yes, sir.
THE COURT: Do you still wish to plead guilty?
MR. HAIR: Yes, sir.
THE COURT: And are you pleading guilty to each of

these charges because you're guilty of each of these

charges?

MR. HAIR: Actually, yes and no, but I'm going to
plead. THE COURT:. Yes and no? Well, what is thé no. part
.about?

MR. HAIR: (No response.)
“THE COURT: I mean, let's -- this one here,

kidnaping. It says on or about October. 31, 2009, you

unlawfully did. seize, confine, inveigle, decoy, kidnap,

abduct, and carry away the victim Cory Glover without law or

authority of law. Did you do that?
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State v. Antonio Hair 6/16/10 | _ 5
MR. HAIR: Yes, sir.
THE COURT: Okay. And indictment 2010-GS-38-0709,
armed robbery says on or about October 31, 2009, you did by
use of force, threats or intimidaticon and while armed with a

deadly weapon or while alleging either by words or action

‘that you were armed while using a representation of a deadly

weapon or any object which a person present during the
commission of a robbery reasonably believed to be a deadly
weapon, did take and carry awé? the gdods and or monies from
the person or presence of the Victim, Cory Glover with the
intent to permanently deprive the victim of the alleged
monies. Your weapon was allegedly described as a rifle.
Did you do that?

MR. HAIR: Well, my intentions was to take some
things from Coxry Glover, but --

THE COURT: Well, okay. Did you take --

MR. HAIR: -- but one of my sister -- well, one of
the co-defendants pulled out a gun, which is a gun -- I
thought the gun was still in the car, but the gun was -- and
I'm saying one thing led to another. That's my being -- you
know, armed robbery.

" THE COURT: Okay.

MR. HAIR: I mean, my intentions was just taking

some merchandise, but unfortunately it ain't worked that

way, so I'm here pleading to armed robbery and kidnaping.
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THE COURT: All right.

MR. SORENSON: The co—defer;dant, it was a
co-defendant that was armed. He was not -- never been an
allegation tha£ he actually had the weapon. It was the
co-deféndant that had an assault rifle.

THE COURT: Did the lawyers explain to you what the
hand of one is the hand of all? |

MR. HAIR: Yes,_sir;

THE COURT? Ail right. So you were involved in a
robbefy. Turns;out somebody else puts in a gun. Under the
law you're just as guilty as if you had the gun in your
hand. Do you understand that? |

MR. HAIR: Yes, sir.

THE COURT: Might not like it, but th;t'sAwhat the
law is. That's the problem with getting involved with
something -- unless you go by yourself, somebody else comes
along and does somethiné even dumber thénvwhat you're doing
you get responsible for it. A lot of people are up the roéd
for murder, too. |

All right. So you want to plead guilty to armed robbery
then?

MR. HAIR: Yes, sir.

THE COURT: Okay. Are fou under the inflﬁence of
any drugs or alcohol today?

MR. HAIR: No, sir.
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THE COURT: Do you have any mental, physical or
emotional conditions that would keep.you from understanding
what you're doing today?

MR. HAIR: No, sir.

THE COURT: vDo you need more time with your
lawyér? '

MRT~HAIR: No, sir.

THE COURT: You've discussed this case with them?

MR. HAIR: Yes, sir.

THE CQURT: And you talked about what evidence the

state has against you?

MR. HAIR: Yes, sir.

THE COURT: And he's told you what the law is for
armed robbery? -

MR. HAIR: Yes, sir.

THE COURT: And he's told you what the law'is for
kidnaping?

MR. HAIR:

THE COURT: Based on those discussions you've
decided you want tc waive all your rights that I told you
about earlier and plead guilty to both these charges?

MR. HAIR: Yes, sir.

THE COURT: This is your decision and your
decision alone?

MR. HAIR: Yes, sir.
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THE COURT: All right. Are you satisfied with

your lawyer's representation?

MR. HAIR: Yes, sir.

THE COURT: Now, you've worked out a negotiated
plea. If I accept it your sentence will be 15 years; do you
understand that?

MR. HAIR: Yes, sir.

THE COURT: Now, other thanithat negotiafed

sentence, has anyone promised you anything or threatened you

“to get you to plead guilty?

MR. HAIR: No, sir.

THE COURT: Now, has your lawyer talked to you
about what strike offenses are?

MR. HAIR: Yes, sir.

THE COURT: Okay. Let's go over that and make
sure you understand it.

In South Carolina we ha&e two types of strike offenses.

If you're familiar with baseball you know about three
strikes and you're out. Well, we have two strike offenses,
and three strike offenses.  Two strike offenses are called
most serious offenses. If you get ‘two of those you go to
jaii for the rest of your life. If you get th of those
there's no possibility of ever;getting out of prison. Thrée
strike offenses are called serious offenses. If you get

three of those you go to jail for the rest of your life with
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no possibility of parole.

These that you're pleading to today are most serious
offenses, or two strike offenses. So technically you would
have two, but the law says that if you commit an offense ét
the same time, one of these at the same time as the other,
they are treated as one. So after today you've got one
strike against you. If you ever get convicted of another
strike offense during the rest of your life the sentence of
the cdurt will be life without possibility of parole. Do
you understand that? |

MR. HAIR: Yes, sir.

THE COURT: And you still want to plead guilty?

MR. HAIR: Yes, sir.

THE bOURT: And your lawyer's told you that these
are no parole offenses?

MR. HAIR: Yes, sir.

THE COURT: Ybu‘ve got to do B85 percent of these
15 years. Do you understand that?

MR. HAIR: Yes, sir.

THE COURT: Okay. How old are you?

MR. HAIR: Twenty-nine.

THE COURT: HoQ far did you get in school?

MR. HAIR: Tenth. Tenth grade.

THE COURT: All right. ﬁid you have a job before

you got arrested?
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MR. HAIR: Yes, sir.

THE CQURT: Doing what?

MR. HAIR: Well,'I was on a press machine and
driving a fork lift.

THE COURT: Okay. Are you married?

MR. HAIR: No, sir.

THE COURT: Got children?

MR. HAIR: One.

THE CCURT: And how old is your child?

MR. HAIR: Six months.

THE COURT: All right. Well, Mr. Mellard, does he
understand what he's doing waiving his right to a jury trial
and pleading guilty? | A

MR. MELLARD: He does, Your Honor. -

THE COURT: You agree with his decision?

MR. MELLARD: Yes, si;.

THE COURT: T find that his piea is freely,
voluntarily, and intelligently made.

What would the state like to tell me?

MR. SORENSON: May it please the Court, Your
Honor. This occurred on the evening of October 31, 2009,
about 9:15 to 9:30 or so that evening on Old Edisto Drive, a
car wash -- a kind of self-serve car wash. The victim in
this case, Mr. Glover is a 24-year-old young man was there

washing his 1984 Oldsmobile Cutlass at the car wash. He was
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approached. The vehicle pulled up. Two individuals
approached him. One of them had an AK-47 assault rifle.
They ultimately forcing Mr, Glover into his vehicle. The
co-defendant got in the backseat with him with the assault
rife while this defendant got in and drove his wvehicle. A
third co-defendant was driving. the other vehicle they
arrived in. They had initially gone to a gaé station. We
got the video from the gas station showing the third
co-defendant pumping gas into his vehicle and actually going
into the gas station. While there an acquaintance of the
victim saw his vehicle, actually saw the victim in the back
seat and thought it kind of odd that he was sitting in the
back seat and he wouldn't aéknowledge him. They ultimately
ended up leaving the gas station, driving to basically the
end of a road, where they forced Mf. Glover out of the
vehicle while holding the gun pointed at him. At that time
they.also took his cell phone and aiso took his speakers out
of his vehicle. They got back into the vehicle they came in
and took off. 'Mr. Glover was ultimately able to get a-hold
of law enforcement, gave them a description of the
individuals and also the vehicle that they were in. That
vehicle was stopped later that night with an individual
named Michael Butler in it. Mr. Butler was picked ouf of a
line-up by the victim as being kind of the third

co-defendant. He gave a statement that ultimately lead to

11
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State v. Antonio Hair 6/16/10 12
this defendant's arrest. He was also identified in the
line-up by Mr. Glover. Mr. Hair then gave a statement
essentially admitting to his involvement in this, and
provided information that lead to the third co-defendant who
had the rifle, Mr. Spigner being arrested and also being
identified in the line-up by the victim. Mr.'Sﬁigner pled
guilﬁy a month or so ago. He got a 15 year sentence. He
essentially had no prior record.

Again, I've met with Mr. Glover multiple times. He was
ub here yesterday. He was unable to be here today,-but
knows the plea is going on. He is in agreement with the 15
year sentence. He basically says that Mr. Hair was the one
that was doing most of the ta;kin&, appeared to be kind of
the ring-leadef of the group. He also is the one who has a
pretty significant prior record dating back to 1998. He's
had a conviction for burglary second, grand larceny, and
malicious ihjury, 2002 for burglary third, grand larceﬁy,
résisting arrest, failure to stop for blue ligﬁt, malicious

injury and a weapon -- unlawful carrying of a weapon

_conviction. 2006, he's got a PWID cocaine conviction.

State of Georgia in '06, he's got a receiving stolen goods,
possession of a fire arm during the commission of a felony.
Possession of stolen.property. In 2008, he's gof a- burglary
second conviétion from back hepe in South Carolina. Looks

like he had a revocation in Georgia, also, in 2009.. So due
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State v. Antonio Hair 6/16/10 13
to his involvement in all this and his prior record is the
reason why we've negotiated the 15 year sentence. That
would be the same sentence for the co-defendants.

THE COURT: Okay. What would you like to say?

MR. MELLARD: It's,neéotiated, Your Honor. Our
one request is that you allow him to stay in the county jail
until June 28 so he can see his child before he does his
ﬁime, Your- Honor.

‘THE COURT: Anything else you want to tell me?

MR. MELLARD: No, sir. |

THE COQURT: Do you want to say anything, Mr. Hair?

MR. HAIR: No, sir.

MR. SORENSON: One other thing, Your Honor, I'd
just ask you to note on the senténcing sheet. The kidnaping
offense would not be a -- would not be a second offense. So
we would ﬁot be asking for him to be -- otherxrwise they're
going to put him on the sex offender registry when he gets
out of the Department of Corrections, if that's not noted on
there.

THE -COURT: Okay. All right. Sentence of the
Court is 15 years on each of ‘the charges. They will run
concurrently, and you'll get credit for any time you've
already served. I'm putting on here that they're not to
transport you to SCDC until after June 28. And you're not

required to register as a sex offender on the kidnaping

13
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charge.

Good luck to you.

MR. MELLARD: Thank Your Honor.

MR. SORENSON: Thank Your Honor:

{(This proceeding was concluded.)

14
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CERTIFICATE

I, THE UNDERSIGNED HILDA M. JORDAN, CVR, OFFICIAL COURT
REPORTER FOR THE FIRST JUDICIAL CIRCUIT OF THE STATE OF
SOUTH C%ROLINA, DO HEREBY CERTIFY THAT THE FOREGOING IS A
TRUE, ACEURATE AND COMPLETE TRANSCRIPT OF RECORD OF ALL THE
PROCEEDINGS HAD AND EVIDENCE INTRODUCED IN THE HEARING OF
THE CAPTIONED CAUSE, RELATIVE TO APPEAL, IN THE COURT OF
GENERAL SESSIONS FOR ORANGEBURG COUNTY, SOUTH CAROLINA, ON
THE 16H DAY OF JUNE, 2010.

I DO FUkTHER CERTIFY THAT I AM NEITHER OF KIN,. COUNSEL,

NOR INTEREST IN ANY PARTY HERETO.

HILDA M. JORDAN, CVR

COLUMBIA, SOUTH CAROLINA

AUGUST 18, 2010
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Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
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APPLICATION TO PROCEED WITHOUT PAYMENT
' OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, ,hereby apply for leave to proceed in this action without prepayment of fees or costs or
security therefor. In support of my appllcanon I declare under penalty of perjury that the
following facts are true:

(1)  1am the applicant in this action and I believe I am entitled to redress.

Because of my pbverty [ am unable to pay the costs of said proceeding or give
security thereof. '

Me hndente © Wedr #F 24840

Applicant

SWORN or affirmed to and subscribed before me this
\A, day ofjiémctxj .2

Notary Public ‘ L
My Commission Expires: E‘ Lﬂxl 2Lgl 20 i ‘
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STATE OF SOUTH CAROLINA )
)}  INTHE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG ) .
_ ) _
) 2011-CP-38-0059
)
Antonio Hair, #248402, )
)
Applicant, )
)
V. ) RETURN
, ) (Appointment of Counsel Requested)
State of South Carolina, )
‘ )
Respondent. )
)

The Respondent, making its Return to the application for post conviction relief (PCR)
filed January 14, 2011, would respectfully show this Court:

L

The Applicanf is presently confined in the South Carolina Department of Corrections -

pursuant to orders of commitment of the Orangeburg County Clerk of Court. The Applicant was
indicted for Kidnapping (20 10-GS—3 8-0708) and Armed Robbery (2010-GS-38-0709). Applicant
was represented by Doug Mellard, Esquire. On June 16, 2010, the Applicant pled guilty before
the Honorable Roger Young. Applicant was sentenced to the negotiated term of fifteen (15)
years for each count, sentences to be served concurrently.

A notice of appeal was filed. The appeal was dismissed by written order of the South
Carolina Court of Ap.peals dated August 13, 2010, finding the issue of whether his plea was
invalid was not raised to or ruled upon by the trial judge. The Remittitur was sent on August 31,

2010.
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Attached herewith and incorporated herein are the records of the Orangeburg County
Clerk of Court regarding the subject conviction, the Applicant's records from the South Carolina
Department of Corrections, the relevant appellate documents, and the guilty plea transcript. The
Respondent reserves the right to amend this Return upon receipt of any relevant materials.

L
In his current Application, the Applicant alleges that he is being held in custody
unlawfully for the following reasons:
1. “Lack of evidence.”
a. “No physical evidence to place defendant at
crime scene.”
2. Ineffective assistance of counsel.
a. “Counsel failed to present evidence in defendant
case.”

Applicant has failed to set forth with spec;iﬁcity the grounds upon which the application
is -based and facts in support thereof. S.C. Code §17-27-50. Any claims not specifically
enumerated in the PCR application or amendments will be opposed by the State at an evidentiary
hearing, and the State will seek summary dismissal of vague or general claims at an evidentiary
hearing. All amendments should be made well in advance of an evidentiary bearing by counsel
of record. Rule 11, SCRCP.

1.

- The Respondent submits that this Appliéation for Post-Conviction Relief should be

summarily dismissed for failure to state a claim cognizable under the Post-Conviction Procedure

© Act, S.C. Code Ann. § 17-27-10 to -160. An Applicant may commence & post-conviction relief

action on the following grounds:

1. That the conviction or the sentence was in violation of the Constitution of
the United States or the Constitution or laws of this State;

20of5
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Even if the facts alleged by‘ the Applicant are true, these facts do not support a cognizable

In a post-conviction relief action, the Applicant bears the burden of proving the

That the court was without jurisdiction to impose sentence;
That the sentence exceeds the maximum authorized by law;

That there exists evidence of material facts, not previously presented and
heard. that requires vacation of the conviction or sentence in the interest of
justice;

That his sentence has expired, his probation, parole or conditional release
[was] unlawfully revoked, or he is otherwise unlawfully held in custody or
other restraint; or '

That the conviction or sentence is otherwise subject to collateral attack

upon any ground of alleged error heretofore available under any common
law, statutory or other writ, motion, petition, proceeding or remedy; may
institute, without paying a filing fee, a proceeding under this chapter to
secure relief, Provided, however, that this section shall not be construed to
permit collateral attack on the ground that the evidence was insufficient to
support a conviction.

[Emphasis supplied.] S.C. Code Ann. § 17-27-20 (1976).

claim for post-conviction relief under any of the statutory grounds. Sufficiency of evidence may
not be éhalienged through collateral review. Therefore, the Court should summarily dismiss this

application for post-conviction relief.

IV.

allegations in his application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S,E.2d 813.
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The proper measure of performance is whether the attorney provided representation
within the range of competeﬁce réquired in criminal cases. The courts presume that counsel |
rendefed adequate assistance and made all significant deciéions in the e:;:ercise of reasonable
professioﬁal judgment. | Strickléng, 466 U.S. 668. The Applicant must overcome this
presumption in order to receive relief. Cherry v. State, 3008.C. 115,386 S.E.Zci 624 (1989).

The reviewing court applies a two-pronged test in evaluating allégations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel;s performance was
deficient. Under this prong, the court measures an attorney's pérforma.nce Ey itS "reasonableness
under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d 2t 625, citing Strickland.
Second, couﬁsel’s deficient performancé must have préjudiced the Applicant such that "there is a
reasonable probability that, but for counsel's unprofessional errors, the result of tﬁe proceeding
would have been different." Cherry, 300 S.C. at 117-18, 386 S_.E;Zd at 625. With respéct to

guilty plea counsel, the Applicant must show that there is a feasonable probability that, but for

counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

~ Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy eithér requirenient of the
Strickland test. However, the ailegaﬁon of iﬁefféctive assistaﬁce'c;f counsel probably raises
questions of fact that the record does not conélusively refute, Accordiﬂgly, thé Respondent.
requests an evidentiary hearing to ﬁﬂly resoive this issue. S_eé Sharper v. State, 279 S.C. 264,
305 S.E.2d 247 (1983). |

V.
Each and evefy allegation contained within the applicatioﬁ not hereinbefore either

expressly admitted, qualified or explained is hereby denied.
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VI
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be
held.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W.ELLIOTT
Assistant Deputy Attorney General

MARY S. WILLIAMS
Assistant Attorney General

By:
ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211
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STATE OF SOUTH CAROLINA

. COUNTY OF ORANGEBURG

Antonio: Hair, 248402

_Applicant

State of South Carolina

Respondent,.

) IN THE'COMMON PLEAS COURT
;ﬁ

) DOCKET NO.: 2011-CP-38-0059
% |

)  AMENDMENTTO

)  POST CONVICTION RELIEF

Y APPLICATION

)

)

)

)

)

The Applicant through undersigned Counsel wishes to Amend his Apphcatlon
for Post Conviction Relief filéd on:January 14, 2011 as follows:

INEFFECTIVE ASSISTANCE OF COUNSEL

Applicant feels that his case should be overturiied as-trial counsel did not

revlew his case thoroughly.

Applicant was placed in a “hand-of one, hand of all” case with referenceto.

feels he was. treated unfairly.

the strong arm robbery and Judge stated he was guilty by association. Applicant

Applicant also informed cotinsel that he wanted to go to trial, however
counsel was only concerned with a plea. Counsel took it'upon hnmself t9= hav&%her
attorneys talk to Applicant as-well as contact his Mother in order to ﬁl’e—';:st:radeﬁ

into taking & guilty plea

May 9, 2013

5o
QOQQ

RESPECTFULLY SUBMITTED @EQ%A OF

;wm W €1k

‘APPLICANT, Antonio. Hair

/ﬁ Y
- R

. o T
Cha#tes T. Brooks, 11 A
Attorney for Applicant ..’ ; ,,;Q;L‘)& &0}'

309 Broad Street . ""‘m& &
Post office Box 3512 v\ W\ o ,ﬂ A
Surnter, South Carolina, 2915 @ﬁ» G
(803).418-5708
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STATE OF SOUTH CAROLINA
CIRCUIT COURT
COUNTY OF ORANGEBURG 2011-CP-38-00059

ANTONIO HAIR,
Applicant,

-vVs- TRANSCRIPT OF RECORD
STATE OF SOUTH CAROLINA,
Respondent.
Post Conviction Relief Hearing
Heard on Tuesday, May 21, 2013

Orangeburg, South Carolina

-BEFORE:

THE HONORABLE EDGAR W. DICKSON

APPEARANCES:

Counsel on. Behalf of the Applicant:
Charles T. Brooks, III, Esq.

Counsel on Behalf of the Respondent, State of SC:
Megan E. Harrigan, Esq.

Cheri L. Young, RPR
Circuit Court Reporter
P O Box 5232
Aiken, SC 29804-5232
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EXAMINATION INDEX

ANTONIO HAIR
DIRECT BY MR. BROOKS
CROSS BY MS. HARRIGAN

DOUGLAS MELLARD
DIRECT BY MR. BROOKS

CROSS BY MS. HARRIGAN
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ON TUESDAY, MAY 21, 2013 AT 11:56 A.M.:

MS. HARRIGAN: May it please the Court.

THE COURT: Yes, ma'am. :

MS. HARRIGAN: Your Honor, the next matter is Antonio
Hair versus the State of South Carolina, Docket Number
2011-CpP-38-00059.

The Applicant was ihdicted by the Orangeburg County
Grand Jﬁry during the May, 2010 term for kidnapping and
armed robbery. The Applicant was represented by Doug
Mellard.

On June 16th, 2010 the Applicant pled guilty‘as

indicted before the Honorable Roger Young. Judge Young

‘sentenced Applicant to 15 years imprisonment on each

charge to be served concurrently pursuant to a negotiated
sentence between Applicant and the State.

A direct appeal was filed but was dismissed by the
court of appeals on August 13th, 2010. The remittitur was
sent on August 31lst, 2010.

He thereafter filed a timely post conviction relief
application on January 14th, 2011. The State made its

return on May 3rd, 2011. Applicant is represented today

by Charles T. Brooks the Third.

And the allegatigns the Applicant has set forth in his
application are: A lack of evidence; no physical evidence

put forth to put Defendant at the scene of the crime; and
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ineffective assistance of counsel for failure to present
evidence; as well‘as in his amendment that Applicant feels
that his case should have been overturned as trial counsel
did not review his case thoroughly; Applicant was placed
in a hand of one, hand of all case in reference to strong
arm robbery; the judge said he was guilty by association;
Applicant feels he was treated unfairly; Applicant was
also informed by counsel (sic) that he wanted to go to
trial, however counsel was only concerned with taking a
guilty plea.

And these are set forth ip an amendment that
Mr. Brooks filed last week which is in Your Honor's
packet.

At this time the State would move to dismiss the first

ground as to a lack of evidence as this is a direct appeal

issue.

THE COURT: All right. Mr. Brooks?

MR. BROOKS: Ready to proceed, Judge?

THE COURT: Sir? |

MR. BROOKS: Ready to proceed?

THE COURT: Yes, sir. I'm glad you're making two days
in Orangeburg.

MR. BROOKS: Judge, I'll spend'a lot more time with
you tomorrow.

‘PHE COURT: Sir?
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ANTONIO HAIR - DIRECT

MR. BROOKS: I'll spend a lot more time with you

tomorrow.

THE COURT: That's the way it looks from my schedule.

MR. BROOKS: At this time we would call Mr. Hair to
the stand.

THE COURT: Mr. Hair.

ANTONIO HAIR, having been duly sworn, was examined and
testified as follows:

THE COURT: Have a seat and get comfortable, sir. Now,
Mr. Hair, I know you can talk loud, more loudly tﬂan you
have so far. Okay?

THE APPLICANT: Yes, sir.

THE COURT: A little bit louder.

THE APPLICANT: Yes, sir.

THE COURT: .Very good. Very good. Thank you, sir.

MR. BROOKS: Réady, Judge? '

THE COURT: Yes, sir..

DIRECT EXAMINATION

BY MR. BROOKS:
Q. Mr. Hair, now the reason the Judge was asking you that
is this lady sitting right here/ she's got to take down
this stuff. And she can't take it down if you say huh-uh
and uh—huh. She got to hear yes and no, and you got to
talk like we talked back there.

A. Yes, sir.
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ANTONIO HAIR - DIRECT

Q. Okay. All right. Now you want your PCR; is that

right?
A. Yes, sir.
Q. Now, I do have to put this on the record. You do

understand that the only remedy that Judge Dickson can

give you is to give you a new trial?

A. Yes, sir.
Q. To start over?
A. Yes, sir.

Q. And you understand that you can expose yourself to
about 45 years?

A. Yes, sir.

Q. Okay. And you told me, knowing that, you still want

to go forward in your PCR; is that'correct?

A. Yes, sir.

Q. Okay. Now, you had Mr. Mellard representing you;
that right? |

Yes, sir.

. And he was court appointed; is that right?

Yes, sir.

And you ended up pleading guilty?

Yes, sir.

Why did you plead guilty?

- o R S - I o T

didn't want to go to trial because he felt like I didn

is

Because, sir, at the time I wanted to go to trial, he

't
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ANTONIO HAIR - DIRECT

have issues and a strong case to go to trial.

So, he took me back to the jail and told me that, you
know what I'm saying[ we would go to court on the 3rd and,
you know what I'm saying, he called me back over hepe and
contact my mother. -So, you know what I'm saying,:my
mother félt like the best thing for me to do was go to
trial, you know what I'm saying.

I didn't want to plead guilty because I felt iike the
armed robbery/kidnapping charge really wasn't on my
behalf. And my intentions and what I was doing in the
caée was really, like a strong arm robbery, you know what
I'm saying, basically taking stuff from somebody, you know
what I'm saying.

So whereas I'm in a case where one guy pulls out a gun
or whatever and the situation went to something different.
Q. Let me stop you right there. Why do-yoﬁ feel that the
armed robbery and»kidnappiﬁg should not apply to youé
Explain that. |
A. Because, I mean, what they said it was the hands of
one, hands of all case. Ana whereas one of the guys who
was the driver of the vehicle received a strong arm
robbery case because they said that he didn't get out of
the car which wasn't true, because he helped me took the
guy's .things.

So, I felt that if I ain't have a gun, you know what
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ANTONIO HAIR - DIRECT

I'm saying, my intentions wasn't armed robbery but I was

facing an armed robbery situation due to the fact that one

of my co-defendants had a weapon.

Q. Okay. And just for the Court's information, this was

a three-defendant case; you, Mr. Butler, and Mr. Spigner?
Yes, sir.

Mr. Butler got five years?

A.

Q.

A. Yes, sir.
Q. On a strong arm robbery?

A. Yes, sir.

Q. Buf all of.y'all was supposed to be in on this; is
that what you're saying?

A. Yes, sir.

Q. So one of things you're upset about is how is he able
to get strong arm and you ended up --

A. With armed robbery and kidnapping.

Q Right. You didn't have the gun?

A. No, sir.

Q Okay. Go ahead.

A I was, you know what I'm saying, the witness, the
witness, Mr. Everson Simmons, stated that, you know what
I'm saying, I did try to diffuse the situation and not iet
things go further than where it went, you know what I'm
saying. |

Q. Now, Mr. Who?
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ANTONTO HAIR - DIRECT

A. Everson Simmons. That was a witness.
Q. That was a witness?

A. That was a witness in the case. He gave law
enforcemént a verbal statement stating that, you know what
I'm saying, I ain't have a gun and I was trying to stop
the defendant, you know what I'm saying, the person who
had the gun.

Q. Okay.

A. But, but, you know what I'm saying, for some odd
reason I still couldn't get'my charge down:to Qhat I
actually did which was strong arm robbery. And so I ended

up pleading guilty to armed robbery and kidnapping.

Q. And did you relay all of this information to your
lawyerxr?
A, Yes, sir.

Q. Okay. And was it your intent to go to trial?
A. Yes, sir. I signed some type of paper to go to
trial. But he took me, I went back to the jail and he
brought me back after he contacted my mother and told me
that my mother wanted to talk to me befére I proceeded
with a trial and catch like 30 years or whatever.

I told him that the time didn't really maﬁter to me.
My issue was proving my point on innocence‘of armed
robbery and kidnapping.

Q. Okay. Now, Antonio, we've been back there, we've been
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ANTONIO HAIR - DIRECT

1 talk;ng about this. And, you know, the;e's a, I want to
2 | say, about a l4-page transcript of everything that Qas
3 | said in court with Judge Young.
4 | A. Yes, sir. '
" 510Q. And you and I talked about that. And I even told you
6 | what this lady might do -- |

71|A. Yes, sir.

810. -- with that transcript; didn't I?
91A. Yes, sir.

10 | Q. © All right. Now, why did you answer these questions in
il the manner that you answered them?

<:>]2 A. Because for one, you know, I want to go to trial. He
13 | don't want me to go to trial so he, you know what I'm
14 | saying, he felt like it was best for other attorneys to
15| talk to me about pleading guilty, not going to trial, you
16 | know. He had Mr. Chisholm, I think, Ms. Hinds to come
17 | communicate with me about, you know what I'm saying, not
18 'going to trial, you know what I'm saying.
19 His thing was me getting a lot of time. My thing was
20 | not the time. My thing was just proving my innocence of
él arméd robbery and kidnapping. But theif thing was getting
22 |me to plead guilty because that was the best option. I
.23 | don't feel that's the best option because strong arm

P 24 | robbery is what I did, you see what I'm saying.
{ N

25 - I didn't want to be involved with the armed robbery
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ANTONIO HAIR - CROSS

and the kidnapping but due to the fact that like the Judge
Roger Young said, it :doesn't matter whether y'all was
going to steal or not. If one guy's committed fhe murder,
then you all guilty as charged because oﬁr intention was
malice from the start. |

See what I'm saying?

So my fhing was trying to get a strong arm robbery
which is what I confessed to, you know what I'm saying, I
gave a written statement confessing to strong arm
robbery. That's what I did. I have no problems admitting
that. vThat's what I.did.

So I felt like I was mistreated in that he didn't
investigate it like he should have.

Q. Okay. Is there anything else you want to tell the
Judge here that we haven't .covered about why you should
have your case reopened?

A. No, sir.

Q. You're sure? There's nothing eise, we've put it all
out.there?

A. Yes, sir.

MR. BROOKS: All right. Answer any questions of the
attorney genéral.

MS.AHARRIGAN: May it please the Court.

THE COURT: Yes, ma'amn.
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ANTONIO HAIR - CROSS

CROSS-EXAMINATION
BY MS. HARRIGAN:
0. Mr. Hair, how many times did you meet with your
attorney before your guilty plea?
A, Honestly, I can't really remember.
Q. ‘A rough estimate. More than five times?
A. No, it wasn't that many. I got locked up December the
1st, 2009. I really don't want to give an answer because
honestly I can't remenmber, but it wasn't more than like

five times.

Q. Do you recall going over your discovery with your
attorney?
A. Yes, ma'am. In my discovery Mr. Butler wrote a

statement. in my discovery, you know what I'm séying,
stating that --
Q. Who is Mr. Butler?
A. That's one of the co—defendanté. He wrote a statement
in my discovery stating certéin things, you Kknow.

And I told Mr. Mellard that everything he said was a

lie, you know. He just pretty much was trying to push

things off. I'm the only one with a record, you know what
I'm saying. I got two co-defendants that doesn't have a
record. -

Q. And, what is your record?

A. Ma'am?
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ANTONIO HAIR - CROSS

Q. When you said youuhad-a record?

A. I meén, I déne been incarcerated before. I done beén,
you know what I'm saying, in trouble before.

Q. What is your record?

A. I got a burglary charge. I got a gun charge. I got,

you know what I'm saying, a drug charge, you know, things

like that. So, you know what I'm saying, I'm pfetty ﬁuch

the only one with a record so, you know what I'm-saying.

Mr. Butler pretty much séid that, you know, he was
coming down Spfinkle Avenue when some guys flagged him
down and étarted to offer him some money for some gas to
take him a certain place, you know what I'm saying. We
got out. He said that, you know what I'm saying, one, one
suspect had a weapon, you know what I'm saying, which
was -- to my knowledge I still say that a weapon never was
preéented, you see what I'm saying, but, you know, that's
a whole anotherAissue or whatever.

And, you know what I'm saying, he's saying that he
didn't know what .was going on. He said that he picked me
and Mr. Spigner up which in actuality me and him picked
Mr. Spigner up. You see what I'm saying?

So basically everything he said was a lie. Somehow or
another he worked something out. He got his charge down
to strong arm\robbery because of SOmething about he didn't

get out of the car which wasn't true, you see what I'm
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saying.

Q. Did you discuss with your attorﬂey these possible
defenses such as you didn't have a weapon?

A. Yes, ma'am.

0 And that no.weapon was presented at all?

A Yes, ma'am.

Q. What was your attorney's response to these comments?
A. Pretty much that, you know, under the hands of one,.
hands ofrall, whether I had the weapon or not I was
guilty. So, I mean, that;s how I've been charged.

Q. How many times did he explain that legal concept of
the hand of one, hand of all to you?

A. He sent me some paper, explained it to me in the back

-that, you know what I’m saying, it doesn't matter. I was

there. The guy had a gun, so I'm just as guilty as him.

Q. Judge Young explained the concept of hand of one, hand
of all during your guilty plea as well; correct?

A. Yes, ma'am.

Q. Did you give your attorney any leads or potential
witnesses to investigate?

A. Yes,_ma'am. But it ain't really, ain't really nothing
checked out. But he did, him and Mr., I think his last
name Mr. Daniels at M&M Private Investigations, they did
contact Mr. Simmons and Mr. Simmons recounted what I said

to them. That, you know what I'm saying, I did try to
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ANTONIO HAIR - CROSS

stop the guy with the éun or whatever. I gave the guy
back his car keys and things like that. And I didn't want
certain things to happen.

So he did say that but, you-know, ain't nothing ever
came out of that either.
Q. So your attorney did use a private investigator on
this cése?
A. Yes, ma'am.
Q. Did you speak with the private investigator without
your attorney there ever?
A. No, ma'am. Private investigator did told me that, you
know what I'm saying, things had looked kind of different
due to the fact that the witness, Mr. Simmons, stated, you
know what I'm éaying,»what I told them that, you know what
I'm saying, I wasn't really trying to be involved with the
gun situation and things like fhat,-that I did gave the
man back his car keys and I was trying to diffuse the
situation. He did, yoﬁ know what I'm saying, report that

to the private investigator.

Q. Did you want a trial on these charges?
A. Yes, ma'am.

Q. Did you ever ask your attorney to negotiate plea
offers with the State? |
A. Yes, ma'am.

Q. Did he inform you of the various plea offers made by
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ANTONIO HAIR - CROSS

the solicitor's office?

A. . The only thing that came at me was 15 years for armed
robbery and kidnapping. That was the negotiatéd plea
because that's what the other co-defendant had got and it
would be the same as for the co-defendant.

Q. So you received a similar sentence as your
co-defendants?

A. One co-defendant. Mr. Spigner. Mr. Butler got five
on a strong arm robbery.

0. You understood this was a negotiated sentence;

.correct?

A. Yes, ma'am.

0. The judge could either accept it or reject it?

A. Yes, ma'am.

Q. So you knewrwhen you were walking into court that day

you'd receive a 15-year active sentence of incarceration?
A. Yeé, ma'am.

Q0. Was it your decision to plead guilty?

A. I mean after, after everything that transpired I
really was just trying to get the situation over with
because I ain't really had proper representation, you see
wﬁat I'm saying.

| He wasn't going to work with me. He didn't want to go
to trial with me so basically, you know, everything just

became a headache and, you know what I'm saying, I'm
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ANTONIO HAIR - CROSS

telling you you're my counsel, I'm telling you I want to
go tovtrial, you get other attorneys to 'tell me that I
shouldn't go to trial. I mean, I ain't had no

representation, so.

.Q. And you stated previously that your attorney,

Mr. Mellard, did have a private investigator; correct?

A. Yes, ma'am.

Q. And he did follow leads but nothing checked out to
help, I believe were your exact words; correct?

A. Nothing, nothing. The only thing that checked out was
the witness, Mr. Simmons.

Q. And your attorney advised you that nothing was.
checking out and the investigator wasn't finding any
pfomising defense for you?

A. The investigator last, the investigator last write,
little write-up, whatever he did was that, you know what
I'm saying, was he, well I was in there whenever they
contadt the victim -rnthe-witness. So I heard all of that
conversation or whatever, and that was it. That was the
last write-up on that.

Q. And after these discussions with your attorney, it was
your decision to enter a guilty plea?

A, Yes, ma'am.

Q. You wanted to accept this State's negotiated sentence

for 15 years?
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A, I mean, I didn't want to but if you're not going to

represent me, I got to, I just copped out. I just felt

like I just come back, you know, and try to fight it later

but, no, I didn't want to accept it.

Q. Did you accept the 15-year sentence because you didn't
want to risk exposure to a greater sentence if convicted
at trial?

A. I didn't want to risk.the fact that, I didn't want to
risk being found guilty when I'm not going to be
represented, you know. If you're not going to represent
me, why should I go to-trial with you.

So I took the 15 years. Hopefﬁlly, you know what I'm
saying, maybe get back in court and, you know, try to get
something better or whatever.

Q. And that's what you're doing here today, just trying
to get something better?

A. Yes, ma'am.

Q. You understand that if Judge Dickson grants your PCR
all of your original charges will come back; correct?

A, Yes, ma'am.

Q. And you'll be facing a more significant sentence
length poésibly?

A. Yes, sir.

0. Correct? More than 15 years?

A. Yes, ma'am.
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Q. Do you recall you telling Judge Young that you wished
to plead guilty during your guilty plea?

A. Actually I froze. He asked me do I want to plead
guilty to the charges. I told him yes and no. And my
reason for telling him yes and no because I was willing to
pleéd to strong afm robbery but not armed fobbery and
kidnapping.

So it went, it further went on and, you know, so he
came back and he ran this down, explained to me what the
hands of one, the hands of all was and asked me, yoﬁ know
what I'm saying, did I want to, did I still want to plead
guilty. So I told him yeah. |
Q. After he explained the legal concept of_hahd of one,
hand of all; correct?

A. Yes, ma'am.

Q. Do you recall telling Judge Young that you were indeed.
guilty? |

A. Yes, ma'am; of strong arm robbery.

Q. But you pled guilty to armed robbery:; correcté

A. Yes, ma'am, and kidnapping.

Q. And you did indeed ‘tell the judge that you were guilty
of those crimes during your guilty plea; éorfect?

A. Yes, ma'am. |

Q. And you were under oath then; correct?

A. Yes, ma'am.
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Q. So are you indeed guilty of armed robbery and
kidnapping? |

A. No, ma'am.

Q. And you were under oath then?

A, I'm not getting -- I'm not -- the reason why I'm

pleading guilty or I have pled guilty because I wasn't
going to get the representation. So my thing was plead
guilty, get it out of the way and just try to come back to
court and, you know what I'm saying, gét some type of
justice on my behalf.

So that's my reason for pleading guilty.

Would I plead guilty -- would I go to trial with
Mr. Mellard? No.‘ I wanted to go to trial but he didn't
want to go to trial. So would I go to trial if I had the
opportunity with a lawyer that's going to represent me?
Yes.

So being-that I waén't going to get represented, you
know what I'm saying, I felt like I should have just, I
could have just went to trail and just say, find me guilty
if I went with him. You see what I'm saying? So, why go
to trial? I might as well just cop out and just do the
paperwork and try to éome back to court.

Q. Do you recall égreeing-with the facts presented by the
State during your guilty plea?

A. What is that?
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Q. When the solicitor went over the facts giving rise td
your --

A. Yes, ma'am.

Q. -~ indictments. Do you recall agreeing with his

recitation of the facts?

A. Yes, ma'am.
Q. So that is what occurred; correct?
A. Yes, ma'am.

Q. Do you recall waiving your constitutional rights at
your guilty plea?

A. Yes, ma'am.

Q. Do you recall telling the judge you were satisfied
with Mr. Mellard's representation of ybu? |

A. fes, ma‘am.'

0. And you understood that this was for a negotiated
sentence of 15 years?

A. Yes, ma'am.

Q. And you think you should have been charged with strong
arm robbery is your contention here today?

A. Yes, ma'am.

Q. But you don't dispute that you discussed this with
Judge Young on the record; correct?

A. No, ma'am.

Q. And he explained to you the concept of hand of one,

hand of all?
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A. Yes, ma'am.
Q. And Mr. Mellard had reviewed that with you prior to
your guilty plea?
A. Yes, ma'am.

MS. HARRIGAN: No fiurther questions, Your Honor.

THE COURT: Anything on redirect?

MR. BROOKS: No, sir, Judge.

THE COURT: Thaﬁk you, Mr. Hair. You may step down.
Appreciate it.

MR. BROOKS: We call Mr. Mellard to the stand.

THE COURT: Mrf Mellard, please.

DOUGLAS MELLARD, having been duly sworn, was examined
and testified as follows:

DIRECT EXAMINATION

BY MR. BROOKS: |
Q. Mr. Mellard, you were court appointed to represent
Mr. Hair?

Yes.

Is that through the public defenders office?

. Yes.

A
Q
A .
Q. And, this case ended up being a plea?
A Yes, it did.

Q And do you recall all the circumstances?

Aa. All of them? No, I don't recall all of thém, but I

recall probably most of then.

51




52

()

10
11
<:>12
13
14

15

16

17
18
19
20

21

24

DOUGLAS MELLARD - DIRECT

Q. Okay. Mr. Hair said he wanted to go to trial?

A. That's true.

Q. Okay. How did it come about that it didn't go to
trial'and it turned into a plea?

A. Lét's see. He filled out a request for trial on the

15th of June. I got that right here, if you want to see

it.

Q. OCh, sure.

A. (Document handed to counsel.)

Q. This is’probably what he was mentioning when he said
he signed something? |

A. Right. That's exactly what he 'was mentioning.

Q. Okay.
A. And at that point, as he said, we had discussed his
case. We had met with the investigator. We had called up

the witnesses, all of that kind of stuff.

I don't know whether he was brought to court the next
day or we had him brought to court, but the next day he
decided he wanted to plead and he signed this guilty plea
checklist. '

This is dated the day after this, the 16th.

Q. Okay. And, did you talk to him about a potential
trial and what that would mean and who wouid be
testifying?

A. We talked about that. They were, there was one
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witness he had talked about Mr, I believé -- let me look.
His name was Everson Simmons, I think Qas the fellow's
name. We had tried to contact him over the course of
June. I think it was June when all of this was done. We
did finally get in touch with him. As he said, my
investigator and, you know, he -- basically what
Mr. Simmons said was that he said, Mon, which I think was
his nickname, had told the fellow with the gun to put the
gun up.

That was the extent of what my notes say.
Q. Told the fellow to put gun up?
A, Uh-huh.
Q. Okay. Did you go to the solicitor with that?
A. No, I did not. .Simply because if we were going to go
to trial -- the solicitor Qasn't coming off their offer.
I mean, he was 15 or trial. That's what he had said early
on.

So if he wanted a trial, I guéss we would have called
him and see how it went.
Q. So the solicitor wasn't budging?
A. He wasn't budging.
Q. How -- do you recall how Mr. Butler was able to get a
deal as opposed to Mr. Hair?
A. My understanding is that three people were in é car.

They drove up to the,‘I think it was a car wash or
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something like that. Two people: got out of the car. That

would be Mr. Hair .and, I think it was Mr. Spigner, I

think.

Q. He would have been the one with the gun-?

A. He would have been the one with the gun.

Q. ‘Okay.

A. They then went over to the victim, qot-in the victim's

car. One was in the back seat with the victim. One was
driving. And they drove to one locatioﬁ.

So you had two people in one car. Mr. Hair and
Mr. Spigner and the victim were in one car. Aﬁd I think
Mr.-Butler was in the car that was following them.  So I
think that's:why he ended up getting the reduced charge{
Q. And- that's what, that's the information of -- that's
what the State was relying on?
A. Correct.
Q. Did Mr. Hair tell you anything different as far as
what those State's version of the faéts were?
A. No. He, Mr. Hair was telling us pretfy much what he's
told y'all hére today. It should be strong arm, not armed
robbéry.

Now, he kind of avoided the kidnapping part which is a
potential probleﬁ in the case, but his big thiﬁg was, you
know, it's, it's strong arm not armed robbery.

Q. Okay. So, and Mr. Butler who drove the vehicle
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following them, he's the one that got strong arm?
A, Correct.
0. And, of course, this is what you -- I guess it's hard
to get into Mr. Sorenson's head, but I guess what you
believe was the rationale behind the solicitor doing that
was because Mr. Butler stayed in the car?
A. Correct.
Q. And drove behind him; is that correct? Is that a good
way to assess it?
A. Well, like you said, it's hard to get into his head. I
think it's -- I don't know. I think you could reach that
conclusion. Whether that's what he was thinking, I've
never been able to figure him out to tell you the truth.
Q. Was Mr. Butler's case resolved before Mr. Hair?
A. I don't think so.

THE APPLICANT: Last.

BY MR. BROOKS:

'Q. So his case was still pending while Mr. Hair's case

was being resolved?

A. That's my understanding. I know that the co-defendant
Spigner did plead before him. I know that.’

Q. And he got 15 years?

A. He got 15..

Q. Okay. And was it your understanding that Mr. Butler

would potentially testify against Mr. Hair?
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A. I didn't know what Bufler was goiﬁg to do. I think he
probably would have. I believe maybe the solicitor
mentioned that. I don't -- I can't tell you for sure, but
there's always that possibility.

Q. Okay. Did youvadvise Mr. Hair one way or anofher to
take a plea or go to trial? |

A. What I told him was, he wés -- for a while he wanted a
trial. I'm like, well. I£ was, again, it was kidnépping
and armed robbery.. And, his big thing was, well, it's not
armed robbery, it's strong arm.

My thing is, well, we're kind of avoiding the
kidnapping part. So, I told him all of that -stuff and
then he said he wanted a trial. So I'm like okay. And
got him signed up for trial. _ \

Q. Okay. Now wasn't thére some interaction where his
mother had gotten involved?

A. We -- let me see (reviewing records). I want to say
-- let me look real quick heré} (Pause.)

We did call his mom. There was a meeting with
Mr. Hair, and Investigator Mcbaniel and myself. We called
his mom, but we were calling his mom to try to find this
Everson Simmons fellow; And my notes say that his mom
tried to call this Siﬁmons fellow but he wouldn't return
her call.

So what I have is when we were trying to find that
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VSimmons fellow.

Q. Okay. And did you -~ I don't know if you answered
this question. If you did, please forgive me.

Did ybu advise him to take a plea or advise him --
A. I didn't. He -- throughout the process -- on the same
day we called his mom, my notes indicate that we discussed
him wanting to plead. He said he did want to plead. .He
just wanted to explore the Simmons option.

But then the next week when we brought him-back he
wénted a trial. So I think he was kind of, some weeks he
wanted to plead, some weeks he wanted a trial.

My thing is; I'll tell you what I, you know, what we
got and you make the call.

THE APPLICANT: Can I object to that?

THE COURT: That's what your attorney's there for.

MR. BROOKS: Beg the Court's indulgence, Your Honor.

THE COURT: Okay.

MR. BROOKS: (Conferring with Applicant.)

THE COURT: Any other questions?

MR. BROOKS: No other questions, Judge.

THE COURT: Okay. Ms. Harrigan?

MS. HARRIGAN: May it please the Court.

THE COURT: Yes, ma'am.
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CROSS-EXAMINATION
BY MS. HARRIGAN:
Q. Mr. Mellard, how long have you been practicing law?
A. Since '97.
Q. And where are you currently employed?
A. The Orangeburg Public Defénders Office.

Q. How long have you been there?

'A. Since 2005.

Q.> You had experience dealing with armed robbery cases
before? |

A. Quite a bit, yeah.

Q.  This wasn't your first armed robbery or your first

kidnapping; was it?

Al No.

Q. Do YOu recall when you were appointed?
A. I could idok in my filé, if you want me to., It might
be in the file. (Reviewing documents.)

Looks like the case was assigned to me in December of
'09.
Qf Do you recall how many times you met with Mr. Hair?
A. Let me see. Can I look at my file? |
Q. Certainly.
A, I ﬁsualiy write it down. So, let's see. ‘(Reviewing
documents.) -One, two, three, four, five[ six, seven,

eight, nine -- probably about 12 times.
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Q. Do you recall how long those meetings lasted?
A. Some of them might be 10 minutes, some of them maybe
if the investigator was there might be 30 minutes to an

hour. I don't know.

Q. You employed a private investigator in this case?
A. We did.

Q. Can you -- did he prepare any reports?

A. He did. He prepared a couple reports.

Q.

Could you summarize for the Court his investigation
and the reports he prepared?

A, He did a report where he tried to contact the victim
in the case to see, basically I wanted to see what the
victim.would say.

According to my investigator, thé victim, he wanted
Mr. Hair to serve time. He was willing to testify against
Mr. Hair. And he, this is a quote, he wants justice
served. . Whatever that means.

We also tried to find Mr. Simmons and so the other
reports are based on Mr. Simmons. fried to call him, the
invesﬁigator tried to call him. We had contacted
Mr. Simmons in the present -- this is his report.

Basically we had put the phone in the room with Mr. Hair,

 the investigator called Mr. Simmons. Mr. Simmons then

agreed to meet with the investigator at four o'clock on

June 11th to give a report.
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The iﬁvestigator waited until six o'clock tﬁat day
and, according to his report, Simmons never showed up.

So that's the basic gist of the invéstigation.

Q. Based on your private inveétigator's reports as well
as your own ihvestigation, what viable defenses did you
have to set forth at trial?

A. Kidnapping I dian't think we had nothing, to tell you
the truth.

As far as the armed robbery, we could maybe argue
strong arm robbery. I don't kﬁow how good»that would have
been, but that would probably have been the gist of it.

Q. Did you explain to Mr. Hair that you didn't see a
viable defense to kidnapping?

A. I think I might have mentioned that to him. His big
thing though was always, it was a strong arm not an armed
robbery.

I think even in his -- when he pled guilty, I think he
was, pretty much he pled guilty to kidnapping. . It was the
issue of the strong.arm/armed robbery thing.

Q. And that's reflected in that transcript on pages four
through six.

So he never denied that he was guilty of kidnapping to
YOu? ‘
A. . He wouldn't say he was guilty of kidnapping. He just

focused on the armed robbery and strong arm robbery
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distinction. He's always said, and I think he even said
this to the Court, that He went there to strong arm
somebody. He went there to take their stuff.

Q. Did you inform him of the legal concept of hand of
one, hand of all?

A. I did.

Q. And did he ever deny that his co-defendant pulled a
gun on the victim?

A, No. I don't think he denied it. 'I don't want to

say -- because I think I heard him testify earlier about
there may not have been a gun, but then he said that some
witness said put, he told the guy to put the gun up. So I
can't really tell you.

Q. Did Mr. Hair seem to understand your conversations and
meetings?

A, He did.

Q. Did he request that you enter into plea negotiations
with the State?

A. He did once to see if we would get ~-- I think he --
our firét couple méetings_he wanted to try to{get the best
deal he could. That's kind of usually everybody wants to
see what's the best deal out there.

Q. I believe you testified before on direct that the
solicitor's office offered 15 years and wouldn't budge

from that?
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A. Correct.

Q. Was there ever an offer to strong arm robbery?

A. No.

Q. Did you communicate these offers to Mr. Hair?

A. I did.

Q. Did you inform him of the consequences of a guilty.
piea? |

A. Yeah, I did. And like I said, I did the plea
checklist and, which I do in these kind of cases.

MS. HARRIGAN: May I approach, Your Honor? -

THE COURT: You may.

MS. HARRIGAN; Your Honor, would it be possible to get
a copy of this? |

THE COURT: Sure.

(State's Exhibit No 1, guilty plea checklist, marked
for identification.) '

MS. ﬁARRIGAN: Your Hdnor, the State would move this
guilty plea checklist in as State's Exhibit One..

THE COURT:: Any objection?

'~ MR. BROOKS: No objection.

THE COURT: Okay. All right. State's One.

(State's Exhibit No. 1, guilty plea checklist, was
received into evidence.)
BY MS. HARRIGAN:

Q. And, Mr. Mellard, in State's Exhibit One, this guilty
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plea checklist, you advised Mr. Hair of several things;
corfect? |
A. Correct.
Q. Such as the possible sentences he could receive for
kidnapping and armed robbery?
A. Correct.
Q. Did you review this sheet with him as well as him
reading it?

I did.

And he did sign and date it; correct?

Yes, ma'am. |

As well as yourself?

A

Q

A

Q

A. Yes, ma'am.
Q And this was on the .day of his guilty plea?

A. I think so.

Q. And you explained to him orally and through this
guilty plea checklist that this was a negotiated sentence?

A. Correct.

Q. He understood that he'd be receiving 15 years that

day?

A. Yes, ma'amn.

Q. Whose decision was it for Mr. Hair to plead guilty?
A. It was Mr. Hair's.

MS. HARRIGAN: No further questions, Your Honor.

THE COURT: Anything on redirect?
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MR. BROOKS::

THE COURT:
All right.
~MR. BROOKS:
THE COURT:

What I will

No, sir, Your Honor.
Yéu may step down. Thénk_you, sir.
Who's your next witness?

Judge, that's the Applicant'é:case.
Okay. All right.

do is I will -- let me review the

transcript and I will review the case notes that I have

and I'11 get back to y'all with my decision.

MS. HARRIGAN: Thank you, Your Honor.

MR. BROOKS:

THE COURT:

Thank you, Judge.

Thank you all.

END O? CASE: 12:34 P.M.
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wb:chmayrethmmspendaslongasm(&ymmapmlmtumn.
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‘ guilty, mmm«mmmmwumuwwmmmm
case, which could be conzacative with any spaten
Wmemm-@ﬁ’“)lmm R Daio Parn




13. 1 have made no representation to the defendant with reapect to the length of the sentence,
probation or fine, or with respect to dismi : as follows: (Plea Bargnin negotiations)
e ppbatier - '

14. 1 have explained to the defendant that even if th solicitor has agreed to accept a guilty plea

in return for an agreed upon charge(s) and/or for a specific sentence, that the actual sentence
_ that he receives is still to be determined by the Judge, and that the Judge may or may not

accept the Solicitor’s recommendstion; and that the defendant may not (except in trmusual

circumstances) then withdraw his guilty plea because ha did not get the sentence that the

_ . Solicitor recommended, ‘

15. [ have explained to the defendant all other possible collsteral consequences of a plea of
-guilty, such as immiigration consaquences (e.g. deportation, exclusion, loss of immigration
documents, ete.), possible civil ramifications (e.g. habitnal offender, probation revocation,
consecutive sentences, ete.)

16. I have explained to the defendant that the matter of sentence is strictly within the control of

"' the Judge. 1have explained that the Solicitor and I will have an oppartunity to speak to the
court before a sentence is imposad and that he will also be given an opportunity to speak to
the court before sentence is imposed, if he s0 desires.

17. I have éxplained fo the defendant that the court will not permit anyone to plead guilty who

maintaink indocence and have resffirmed that the defendant is plesding guilty becsuse he is
in fact guilty of the offense charged. ) , '

18. 1 am satisfied that at the time I advised the defendant of his rights he was not under the

. influence of alcoho! ar drugs, norumder a doctor’s care for any mental problem, and that he is
mentally capable of understanding his legn! rights, and understands the consequences of his
decigion to plead guilty. Have you ever been institutionalized for alcobol, drug abuse or

. mental illness? (yes) (no) Ifyes, uxplam

19. ___ Based upon my confarences with the defendant, [ believe that his plea of guilty is froeand
wlmtuymdofhibmmﬂandwiththcﬁ;ﬂmdmmdingofaqmemmmfonhin
mmmmmmmﬁmmmmmwumm _

m.;_lmaphmdmm&fmdmfmuﬂuhuapﬁmmdmmndhhnmm
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offender” and could receive addifional time in jiil, up to and including life in prison. The. -
dwm' formed mmmmm‘;ﬁﬂ“m $ z”d’% 66;
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STATE OF SOUTH CAROLINA ') INTHE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG ) FOR THE FIRST JUDICIAL CIRCUIT
Antonio Hair, #248402, ) Case No. 2011-CP-38-0059
Applicant, g . ';.2:
v. § ORDER OF DISMI:“,’S;L 7
State of South Carolina, ; . '
Respondent. g » , ‘
) o
PROCEDURAL HISTORY

This matter cbmes before, the Court by way of an application for posf-conviction relief
ﬁIed January 14, 2011. Respondent made its Return May 3, 2011. Tﬁereaﬁer, Applicant
amended his appl.icatipn on May 13, 2013. An evideﬁﬁary hearing into the mattef was convened
May 21, 2013, af the Orangeburg ‘Co-unty Courtlxousé. The Applicant waé present at the hearing
and was repreé'erifed by Charles T. Brooks, I1I, Esquire. 'Ihé Respondent was represented by
Assistant Attormney General Megan E. Harrigan of the South Carolina Attorney General's Office.

The records before this Court indicate that the Applicant is presently confined in the
South Carolina Department of Corrections pursuant to orders of commitment 6f the Orangeburg
County Clerk of Court. Applicant was indicted during the May 2010 term of the Orangeburg
County Grand Jury for Kidnapping (2010-GS-38-0708) and Armed Robbery (2010-GS-38-
0709).. Apphcant was represented by Robert D. Mellard, Esqmre On June 16 2010 ‘the

R g

Applicant appeared before the Honorable Roger Young and pled Fuilty 48 mdxcted Pursuant‘to s

.-.-..,

negotiations between Applicant and the State, Judge Young sentenced Apphcant to- ﬁﬁeen years.-

imprisonment on each charge, with the sentences to be served concurrently, o )

iy A
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A notice of Appeal was filed on Applicant’s behalf. The South Carolina Court of

Appeals dismissed the appéal'by written Order dated August 13, 2010. The Remittitur was sent -

on August 31, 2010,

In-his application for post-conviction relief, Applicant alleged he was being held in
custody unlawfully based on the following grounds:
1. Lack of evidence: “no physical evidence to place defendant at crime scene”; and
2. Ineffective assistance of counsel for failure to present evidence in defendant’s case.
In its Return, Respondent moved to dismiss the first allegation as an improper ground for post-
conviction relief.
In his amendment, Applicant alleged the following additional allegations of ineffective
assistant of counsel:
“Applicant feels that his case should be overturned as trial counsel
did not review his case thoroughly. Applicant was place in a
“hand of one hand of call” case with reference to the strong arm
robbery and Judge stated he was guilty by association. Applicant
feels he was treated unfairly. Applicant also informed counsel that
he wanted to go to trial, however, counsel was only concerned with
aplea. Counsel took it upon himself to have other attorneys talk to
Applicant was well as contact his mother in order to persuade him
into taking a guilty plea.”
At the evidentiary hearing, Applicant proceeded forward on the grounds raised in his amended
application.
| SUMMARY OF TESTIMONY PRESENTED
At the evidentiary hearing, Applicant testified on his own behalf and presented testimony
from plea counsél, Robert D. Mellard, Esquire (herein “Counsel”). This Couzt also had before it

Applicant’s gﬁilty plea transcript, the records of the Orangeburg County Clerk of Court,
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Applicant’s appellate records, and Applicant's recbrds from the South Carolina Department of
Corrections. |

Applicant testified first on his own behalf. Applicant testified that Counsel was court-
appointed to represent him and that he met with Counsel “no more than five times” prior to his
guilty plea. He testified that he reviewed discovery materials with Counsel prior to his guilty
plea, including statements given by his co-defendants. He testified that he reviewed possible - -
defenses and his version of the facts giving rise to these charges with Counsel, including that he
had no knowledge that his co-defendant planned on using a weapon during the crime. He
testified that Counsel informed him of the theory of “hand of one, hand of all” and its appl.icatio.n '
on his case. He testified that he gave Counsgl potential witnesses and leads to investigate, but
“nothing checked out .to help” with his defense. He testified that Counsel informed him that the
State offered to allow him to plead guilty for a negotiated fifteen year sentence. He testified that
he originally wanted to go to trial,‘ but that “after everything was shown [to him],” he wanted to
accept the State’s plea offer rather ﬁm risk being convicted at trial and receiving a harsher
sentence. -

He recalled telling fhe'plea:‘court that he was guilty and agreeing with the facts presented
by the State at his plea. He also testified that he understood he was w'aivipg his constittitionél
rights by pleading guilty and recalléd telling the plea court thaf he waé satisfied with Counsel’s
representation. He testified that he is guilty of kidnapping, but that he is only guilty of strong

armed robbery, not armed robbery. He testified that he intended to take property from the

'victim, but was unaware that his co-defendant was going to use a weapon. He acknowledged

that he gave a written statement confessing his guilt to law enforcement. Applicant testified that

his co-defendant pled to strong armed robbery and that he felt he should have been able to plead
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to strong armed robbery. He also acknowledged that he has a lengthy record and is familiar with
the criminal justice system. Applicant testified that he was aware this plea was pursuant to
ne_gotiafions and he understood he would fcceive a fifteen year sentence if the plea court
accepted his plea. He also ._testiﬁed that he recalled the plea court advising him regarding the law
of “hand of one, hand of all” and its impact on his case.

Following Applicant’s testimony, Counsel testified. He testified that he has been a
member of the South Carolina bar since 1997 and that he was appointed to represent Applicant. .
He testified that at the time of his representation he was employed with the Orangeburg Public
Defender’é office, where he remains employed presently. He testified that he recalled this case
and reviewed his file in antici};:ation of this hearing. He testified that he recalls meeting with
Applicant approximately twelve times. He testifiéd that he recaﬂed reviewing discovery with
appﬁcaﬁt, as well as Applicant’s version of the facts and possible defenses. He testified that
Applicant told him he intended to rob the victim, but that he diﬂ not know his co-defendant was
going to use a weapon. He elaborated that Applicant informed him that he tried to dissuade his
co-defendant from using a gun.- He testiﬁéd that he advised Applicant regarding “hand of one,
hand of all” and explained to him the impact it would have on his case. He testified that the
Court also advised Applicant regarding “the hand of one, hand of all.”

He testified that Applicant originally wanted td proceed to trial and on June 15, 2010, he
filled out a request for trial form. He testified that in anticipation of trial, he interviewed
potential witnesses, employed a private investigator, and informed Applicant of the results of

| such investigatidn. He testified that if Applicant would have proceeded to trial, he would try to
convinée the jury that Applicant was only guilty of the lesser included offensege strong armed

robbery, but that he did not think Applicant had a viable defense for kidnapping. He testified
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that he tried to get the State to make a plea offer for strong armed robbery, but the prosecuting
assistant solicitor refused to make such an offer. He testified that the State did make a plea offer,

allowing Applicant to plead guilty to both offenses as indicted for a negotiated term of fifteen

~ years imprisonment. He testified that he advised Applicant of this offer from the State and that

he advised Applicant it was in his best interest to accept the plea offer. "He testified that
Applicant decided to accept this plea offer from the State. He testified that he reviewed a guilty
plea checklist with Applicant, which was cniered into evidence as State’s Exhibit #1. He
testified that it was ultimately Applicant’s decision to plead guilty. |
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This -Cou_rt has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witnesses presented at the hearing, closely_pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant findings of facts and conc'lusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1985). -

| Ineffective Assistance of Counsel

In a post-conviction relief action, the applicant has the burden of proving the allegations
in the application, Ru)e 71:1(6),/SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Whérg ineffective assistance of counsel is alleged as a ground for relief, the aj:plicant must prove
that "counsel's conduct so undermihed the proper functioning of the adversarial process that the
trial cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S.
668, 104 S.Ct. 2052, 2064 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation

within the range of competence required in criminal cases. Courts presume that counsel
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rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). An applicant must

overcome this presumption to recgive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of-
counsel. First, the applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citiné Strickland). Second, counsel's deficient

performance must have prejudiced the Applicant such that "there is a reasonable probability that,

but for counsel's unprofessional errors, the result of the proceeding would have been different.”

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the applicant
must show that there is a reasonable probability that, but for counsel's alleged errors, he would
not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106
S.Ct 366 (1985).

Aﬁe; careful review based on the standard discussed above, Applicént has failed to carry
his burden in this action. Specifically, this Court finds that Counsel’s testimony is more credible
than Applicant’s testimony. The uncontroverted testimony reveals that Applicant elected to take
advantage of a favorable negotiated plea offer from the State following a thorough investigation
by Counsel which failed to yield any positive defenses. Counsel and Applicant bpth testified
that Counsel and the plea court advised Applicant regarding “hand of one, hand of all” law and
its impact on his case. Applicant testified that he decided to plead guilty to évoid a harsher
sentence if convicted at trial and that he understood if his plea was accepted, he would receive a

sentence of fifteen years. Applicant testified that he was guilty of kidnapping and had no'viable
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defenses to this charge, ‘as well as that he intencied to take property from the victim by force.
This Court finds that Counsel demonstrated a normal degree of skill, knowledge and professional
judgment that is' expécted of an attomey who practices criminal law. Additionally, this Court
finds that Applicant has not met the burden of proof with respect to the prejudice requifement.
Therefore, this Court finds this application must be denie_d and dismissed with prejudice.
CONCLUSION

Based on all-the foregoing, this Court finds and concludes that App‘licant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post—con\}iction relief must be denied and dismissed
with prejudice.

This Court notes that that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of lwritten notice of entry of judgment to secure the appropriate

appellate review. See Rule 203; SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-

conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate

- review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s

behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and
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2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this /¥ day of 93%( ,2013.

EDGAR W. DICKSON
Presiding Judge
First Judicial Circuit

_@gﬁ&%__; South Carolina.
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STATE OF SOUTH CAROLINA) INDICTMENT

) 2010GS38-0708
COUNTY OF ORANGEBURG )

At a Court of General Sessions, convened on May 12, 2010 the Grand Jurors of
Orangeburg County present upon their oath;

KIDNAPPING

That in Orangeburg. County, South Carolina, on or about October 31, 2009, the
Defendant; Antonio D. Hair, unlawfully did seize, confine, inveigle, decoy, kidnap,
abduct or carry away the victim, Koie Glover, without authority of law. This
offense in violation of Section 16-03-910, of the South Carolina Code of Laws, as

amended

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided. /\ |
U hn é 2 e
vV

Donald N. Sorg‘nson)Solicitor
7
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STATE OF SOUTH CAROLINA) INDICTMENT

) 2010GS38-070
COUNTY OF ORANGEBURG ) °

At a Court of General Sessions, convened on May 12, 2010 the Grand Jurors of
Orangeburg County present upon their oath:

ARMED ROBBERY

That on or about October 31, 2009, in Orangeburg County, the defendant,
Antonio D. Hair did by use of fdrcé, threats or intimidation and while armed with a
deadly weapon or while alleging either by words or action that he was armed
while using a representation of a deadly weapon or any object which a person
present during the commission of the robbery reasonably believed to be a deadly
weapon, take and carry away goods and/or monies from the person or presence
of the victim, Koie Glover, with the intent to permanently deprive the victim of
possession of the goods or monies. Such weapon or alleged weapon described
as a rifle. This offense in violation of Section 16-11-330 of the South Carolina
Code of Laws, as amended.

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided. A~ .
4 / ” ’ -
4 v L\\A/ -
Vo

Denald N. Sorenson, Solicitor
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