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RETURN TO PETITION FOR REHEARING

On November 22, 2007, petitioner/appellant (“appellant”) murdered Maurice Maxwell
and shot and wounded Danny Agerson. Both crimes occurred at the same location in North
Charleston. (R. 22-80, 81-104, 108-154). Appellant was arrested just a few minutes after the
crimes. (R. 22-80, 81-104, 108-148, 150-179). The Charleston County grand jury then indicted
him for murder and ABWIK. (R. 1). Appellant proceeded to trial from July 19-21, 2011 before
the Honorable Kristi L. Harrington and a jury. At the conclusion of the trial, appellant was found
guilty of Maxwell’s murder and ABWIK for the shooting of Agerson. (R. 375-76). Judge
Harrington sentenced appellant to life imprisonment for murder and twenty (20) years concurrent
for ABWIK. (R.378-79).' Petitioner’s direct appeal followed. On March 5, 2014, this Court

affirmed Appellant’s convictions and sentences in an unpublished opinion. State v. Young, No.

'Prior to sentencing, Judge Harrington was provided with appellant’s criminal record. Appellant was
convicted in 2004 of reckless trespass, no driver’s license, and failure to stop for a blue light, in 2005 of strong
armed robbery, and possession with intent to distribute (PWID) cocaine. Appellant’s parole was also revoked in
2006, and he was released from prison shortly before this current incident occurred. (R. 377).



2014-UP-088 (Ct. App. filed March 5, 2014). Appellant filed a Petition for Rehearing, and by
létter dated March 21, 2014, this Court requested Respondent to file a return to the petition for
rehearing no later than March 31, 2014. In his Petition for Rehearing, appellant only re-argues
the first (1%) issue he raised in his appellate brief. Pursuant to this Court’s Order, Respondent
files this Return to the Petition for Rehearing. There is no merit to the Petition for Rehearing,
and it should be denied.

To understand why Petitioner’s petition for rehearing is without merit, it is necessary to
review the facts as shown at trial.

FACTS

On November 22, 2007, appellant Derringer Young (“appellant” or “Young™) shot and
wounded Danny Agerson immediately outside the front door of a nightclub (Club 843) in North
Charleston. Young then walked across the club parking lot to a waiting car driven by his cousin,
Renaldo Smalls (“Smalls” or “cousin”), where Young, his girlfriend (Shamera Brown), and
Smalls got into the car. The murder victim, Maurice Maxwell, approached this vehicle on foot,
and stood in front of the vehicle as if he were trying to block its path. Young got out of the car
and approached Maxwell and pointed the same pistol he had shot Agerson with in Maxwell’s
face. Maxwell put his hands up and started backing away from Young. Young then shot
Maxwell in the face killing him.?> Young then got back into the car driven by his cousin, and he
along with his cousin and girlfriend fled the scene. (R. 22-80, 81-104, 108-1438, 150-170, 190-
206, 212-222,226-240, 284-311, 312-324).

All of these events were witnessed by the acting manager/head bouncer of the nightclub,

*The murder victim, Maurice Maxwell, died from a gunshot wound to the face that entered just below his
eye, traveled through his brain, and struck his brain stem. The victim also had a grazing gunshot wound to the back.
Three (3) fired 9mm shell casings were found immediately adjacent to the murder victim’s body. (R. 226-240, 157-
160, 285-311).



Joshua Crider. Mr. Crider testified that on the night of November 22, 2007, before the shootings,
there was an altercation inside the nightclub in which a woman was slapped by the first (1*)
shooting victim, Danny Agerson. This resulted in a brawl or melee inside the club that required
Mr. Crider to turn on the lights inside the club and order everyone outside. As soon as he turned
the lights on, Crider contacted 911 and was on the phone with authorities as these events
unfolded. (State’s Ex. 7 - 911 call). Eventually, Crider was standing outside the club in the
parking lot and witnessed appellant Young walk up to Agerson, point the pistol at Agerson, gnd
shoot Agerson in the abdomen.? Crider then saw Young put the gun back in a clothes pocket and
walk across the parking lot to the cousin’s (Smalls’) waiting vehicle, and Crider witnessed
Young get in the car with his cousin .and his girlfriend. Crider then saw the murder victim
Maurice Maxwell walk toward the vehicle in which Young was sitting. Young got out of the car
and approached Maxwell. Crider saw Young exchange words with the 2™ victim Maurice
Maxwell. Crider then saw appellant Young pull out the same pistol and Maxwell raise his hands
and back away from Young. Crider then saw Young point the pistol and shoot Maxwell in the
face killing him. Crider was also able to describe the clothing Young had on and a distinctive
hat which had the letter “A” embroidered on the front of it. (R. 22-80). Crider then witnessed
Young re-enter the cousin’s vehicle, and Young, his cbusin and Young’s girlfriend drove away
in the cousin’s car. Appellant’s cousin was driving the car. Young was in the passenger seat, and
appellant’s girlfriend was in the back passenger area. (R. 22-80).

Still on the phone with 911, Crider immediately gave out a description of the vehicle to

3While the crimes occurred at night, the nightclub is located in the same parking lot as the Food Lion
grocery store in North Charleston. Crider testified the shooting of Agerson occurred in the fire lane immediately in
front of the club in an extremely well lit area. Crider also testified that the entire parking lot is well lit, and the
murder that followed Agerson’s shooting occurred directly under several bright street lights placed in the parking
lot. (R. 34-42).



law enforcement. Crider also watched the vehicle leave the parking lot of the club and drive
away. Crider relayed to law enforcement the direction of travel of the vehicle and the street it
was traveling on. Crider also informed law enforcement the vehicle had a distinctive dent on the
passenger door of the vehicle. (R. 22-80, State’s Ex. 7).

As appellant Young was fleeing the scene of the murder in his cousin’s car, Young threw
the murder weapon out the passenger window of the vehicle. Almost immediately, based on
Crider’s description of the vehicle, its direction of travel, and the road upon which it was
traveling, police activated their blue lights and stopped appellant’s cousin’s car approximately
one (1) mile from the night club and apprehended Young, his cousin, and his girlfriend. Young’s
cousin was still driving the vehicle, Young was still in the passenger seat, and the girlfriend was
in the back seat. Both Young’s cousin and his girlfriend immediately implicated Young as the
shooter. Young was wearing clothing similar to that described by Crider, and police recovered
the distinctive hat inside the vehicle. Police were unable to locate fhe murder weapon inside the
vehicle since Young had already thrown it from the fleeing car. The vehicle also had the
distinctive dent on the passenger’s side door as described by Crider over the phone to police. (R.
22-80, 81-107, 123-138, 139-148, 150-170, State’s Ex. 7, State’s Ex. 8).

Police brought the manager of the club, Crider, to the scene of the car stop. Crider
immediately identified the vehicle as the one he had seen the shooter get into. While remaining
ina police car, Crider also separately identified Young as the shooter, appellant’s cousin as the
driver of the car that fled the club parking lot, and Young’s girlfriend as the passenger who was

sitting in the vehicle when it left the club parking lot.* (R. 22-80, 81-107, 123-138).

“Each occupant of appellant’s cousin’s vehicle was brought separately to the police car in which Crider was
sitting. Without any prompting from police, Crider identified appellant as the shooter, the cousin as the driver, and
the girlfriend as only a passenger. (R.22-80, 134-37, 142-48).



Appellant, his cousin, and appellant’s girlfriend were taken into custody. Appellant’s
cousin, Smalls, was questioned at the North Charleston Police Department, where he admitted
Young was the shooter of Maurice Maxwell, and that Young had thrown the gun out the window -
of his car as they were fleeing the scene. Appellant’s cousin gave a written statement to police,
which he signed, detailing Young’s actions at the nightclub including the murder of Maurice
Maxwell.> His statement was as follows:

Detective James Hill is typing this statement for me at my request, in my own
words, as I tell it to him. Me and my cousin, Derringer Young, are hanging out
downtown with some friends. Everybody’s talking about going to the party at
Club 843 so we decided to go. We got to Club 843 almost at midnight. [ was
hanging out in the club chilling and talking to a girl. Had been there for a while
and a fight started in the club. The people fighting the bouncers in the club. Chairs
was getting thrown. It was bad. That’s when the bouncers started telling everyone
to get out of the club. I started looking for Derringer but I couldn’t find him in.

the club. I got to the door of the club and started walking towards my car and
made it to the first set of cars and [ heard one gunshot. I looked over my shoulder
towards the club and saw Derringer and the girl walking towards my car. Derringer
and the girl was behind me when I got almost to the front of my car. Isaw a
another guy, I don’t know his name, the guy Derringer shot, walking towards us.
When he got to Derringer, they started having words. That is when Derringer

shot the guy. I don’t remember how many shots he fired because I was scared.

I had never seen anybody be shot before. Ijumped in the car and then Derringer
and the girl got in the car and we left. When we was driving off, I was asking
Derringer what was going on. He wasn’t saying anything. We started going down
the Dorchester Road when the girl in the back seat saw the police and said, they
turning around. And she sounded like she was getting ready to cry. That’s when
Derringer rolled down the window and threw the gun out the window. And when
he threw the gun out the window, he almost broke my window trying to get the
gun out. The police turned on their blue lights, so I stopped. I can’t remember
exactly where we were at on Dorchester Road but I know we got stopped in

front of the shopping center next to Bergman [phonetic]. What was Derringer
wearing the detective asked. Black shirt, gray, blue pants. What did the gun

look like. Black. Have you seen Derringer with a gun before. No. Did

you handle the gun he had tonight at any time. No. Did you see the first guy

get shot. No. The guy you saw Derringer shoot, what was he wearing. 1don’t
remember. Do you know the guy that Derringer shot. No. (R. 101-02, State’s Ex. 8).

SAppellant’s cousin, Smalls, was called as a witness at trial. He admitted he drove appellant to the
nightclub but claimed he could not remember anything after the altercation started inside the club. His written
signed statement given to police after the murder was admitted before the jury. (R. 81-107, 108-122, State’s Ex. 8).



Appellant’s girlfriend also gave police a written statement and took officers back to the
area of the car’s flight from the scene and showed police where the murder weapon was
discarded. As a result of her assistance, police were able to recover the murder weapon one-half
(2) mile from the crime scene in a used car dealership parking lot adjacent to the road
appellant’s cousin’s vehicle was traveling on. (R. 81-107, 108-122, 150-170, 201-07, 212-222,
State’s Ex. 8).

Three (3) fired 9mm shell casings were found at the crime scene immediately adjacent to
the murder victim’s body. Forensic firearms and tool mark examination determined the
recovered weapon fired all three (3) casings found next to the victim’s body. The recovered
murder weapon was a Smith and Wesson semi-automatic 9mm pistol. The firearms examiner
also testified the outside of the murder weapon contained scratches and scuffs typically seen
when a weapon strikes pavement or concrete. (R. 150-170, 285-312).

While being detained pre-trial, appellant Young was housed with inmate Larry Clayton.
Young and Clayton were involved in several altercations. On two (2) separate occasions, Young
threatened Clayton and made reference to the murder of Maurice Maxwell. Young told Clayton
he would kill him just like he killed the man at the nightclub. (R. 312-323).

RESPONSE TO PETITION FOR REHEARING

The trial court did not err in overruling Young’s initial objection to a portion

of the Solicitor’s closing argument because of the basis of the objection and the

argument was based on reasonable inferences from the record. Young’s argument

that the trial court erred in failing to grant a mistrial is not preserved for appellate
review because his motion for a mistrial was not timely. Further, any error in this
portion of the Solicitor’s closing argument did not deprive Young of a fair trial

given the entire record including the overwhelming evidence of Young’s guilt and
the trial court’s curative instructions to the jury.



What Occurred Below
At trial, as previously stated, appellant’s cousin (Smalls) testified he could not remember
any of the events of the night of the shooting even though he gave a written statement just hours
after the shooting implicating appellant as the murderer of Maurice Maxwell and stating he was
an eyewitness to the murder. Appellant’s girlfriend (Shameka Brown), who showed police
where Young threw the murder weapon out of the fleeing vehicle, cooperated with police up
until the week before trial, but did not appear for trial even though she was under subpoena. (R.
217-19). The surviving victim, Danny Agerson, did not appear or testify at trial either. (R. 214-
27). During his closing argument, the Solicitor made reference to the fact that appellant’s cousin
was uncooperative, appellant’s girlfriend did not appear, and Agerson was nowhere to be found.
Both appellant’s cousin and his girlfriend witnessed appellant murder Maurice Maxwell.
Agerson also witnessed appellant’s violence. Appellant shot Agerson. The Solicitor argued as
follows:
And let me talk about the three people who saw this happen: Joshua Crider, Shamera
Brown, and Renardo Smalls. Is there a reason - - why Renardo Smalls got up on that
stand and told you he didn’t remember what happened that night? Is there a reason for
that? . There is a reason for that, and the reason is right here [indicates].6 Is there a reason
why Shemera Brown has cooperated with police from day one and has not shown up for
this trial this week? Is there a reason for that? That reason is right here [indicates]. Is
there a reason why Danny Agerson cooperated with the police from the very beginning
MS. PROCTOR: Your Honor, I object. This calls for speculation.
THE COURT: I'm going to allow it.
Ladies and gentlemen, I do remind you that everything in closing is not evidence.
You may continue, Mr. McCoy.
MR MCOY; Is there a reason why Danny Agerson is not here this week and he’s cooperated
with the police? That reason is right here [indicates].

Joshua Crider, Danny Agerson, Shamera Brown, and Renardo Smalls have all
seen firsthand with their eyes what this man is capable of. Joshua Crider came in here. He’s

®The record of the argument does not reveal what the Solicitor was indicating at when arguing to the jury;
however, defense counsel’s closing argument and his later motion for a mistrial show the Solicitor was referring to
bullets or shell casings in evidence, arranged on the jury bar or a table before the jury. (R. 350-51, 357, 58).



locked up. Derringer Young can’t get to him. He’s locked up. He’s in jail.

Lets talk about the other evidence you’ve heard from the police officers and the experts
that came here to testify. (The closing argument continues).

(R. 332-33). Appellant did not contemporaneously move for a mistrial. The motion for a
mistrial came much later. The motion for a mistrial was not raised until after appellant’s closing
argument and after argument before the Court on the law to be charged to the jury.

The Lack of Merit of Appellant’s Objection

The sole ground appellant asserted upon making this objection to the closing argument
was that it called for speculation. (R. 332-33). Based on the evidence presented at trial, the
objection was properly overruled. The Solicitor argued a reasonable inference from the record,
that the witnesses saw what Young had done with their own eyes and knew what he was capable
of doing, and were afraid to testify in court against appellant because of their natural and
reasonable fear of him given what they had witnessed him do. (R. 332-33).

The record shows appellant’s cousin (Smalls), his girlfriend (Brown), and Agerson (1
victim) had all seen what appellant was capable of doing. (R. 33-42, 47-48, 141, 169, State’s 8).
Appellant’s girlfriend and his cousin witnessed him kill Maurice Maxwell. (R. 33-42, 47-48,
©101-03, 108-122, 127, 129-131, 135-37, 144-46, 158-60, 162-63, 167, 170, 203-04, 217-221,
237-38, State’s Ex. 8). Agerson also witnessed first-hand what appellant was capable of doing;
he was shot by appellant. (R. 33-38, 47, 154-57, 169, 201-02, 213-14, 221). As the Solicitor
stated in his argument, Crider was in fact in federal custody serving a federal sentence on
charges unrelated to this case, and therefore even though he witnessed appellant’s violent acts, he
had no reasonable fear appellant would do to him what he had done to Agerson and Maxwell.

(R. 73, 77-80).” The jury knew appellant’s girlfriend cooperated with police from the time of the

"Crider was arrested several months after this incident for conspiracy to distribute cocaine and pled guilty
to that charge in U.S. District Court and was serving a federal prison sentence at the time he testified. (R. 73, 77-80).
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shooting until the week before trial and was even subpoenaed to testify in the trial, but she did
not appear. (R. 217-19). And, Agerson had also cooperated with police initially but could not be
located before trial. (R. 214-16). The jury also saw and heard appellant’s cousin (Smalls) testify
on the witness stand and how he attempted to deny recalling anything regarding the shootings
even though he had given police a detailed statement that he witnessed appellant shoot the
murder victim and witnessed Young discard the murder weapon from his own vehicle. (R. 81-
107, 108-122, State’s Ex. 8). The jury also had Smalls written statement before them in evidence
detailing the acts of appellant he witnessed, which were consistent with the eyewitness Crider’s
testimony and the testimony of the firearms and toolmark expert. (State’s Ex. 8). Further,
appellant’s cousin’s statement to police admits that he was afraid after appellant Young
murdered Maurice Wallace. (State’s Ex. 8). As a result, the Solicitor argued a reasonable
inference from the record. The witnesses were afraid to testify against appellant because of what
they had witnessed him do. Wide latitude and freedom of counsel in arguments to the jury are
allowed so long as the arguments are based on facts in the record or inferences from those facts.

Edwards v. Lawton, 244 S.C. 276, 136 S.E.2d 708 (1964)(Solicitor may argue the evidence and

reasonable inferences therefrom). The argument was not calculated to arouse the juror’s passions
or prejudices, and its content stayed within the record and the reasonable inferences therefrom.

Simmons v. State, 331 S.C. 333, 338, 503 S.E.2d 164, 166 (1998). It was made to explain to

jurors why certain witnesses did not appear or did not testify truthfully on the stand, based on the
record and the inferences from the record.
Failure to Preserve the Mistrial Issue
Appellant argues Judge Harrington erred in failing to grant his motion for a mistrial. This

issue was not preserved for appellate review. During the argument, appellant objected to the



argument on the ground that it called for speculation. The objection was overruled; however, the
Court gave the jury a curative instruction that the argument was not evidence in the case.
Appellant did not object to the curative instruction. Appellant did not contemporaneously move
for a mistrial. (R. 332-38). The Solicitor finished his entire closing argument. In fact, after the
Solicitor finished his closing argument, counsel for appellant Young made her complete closing
argument. (R. 338-352).

Before the court instructed the jury on the law, counsel asked to take up a matter of law
with the court. The jury was sent out. Then a discussion of several pages in length took place in
which counsel objected to any jury charge on the permissive inference of malice from a deadly

weapon based on the recent decision of the S.C. Supreme Court in State v. Belcher, 385 S.C.

597, 68.5 S.E.2d 802 (2009). (R. 352-56). The record shows there was a sidebar conference with
the court Before the jury was sent out. (R. 352-56). It is clear from the record that the purpose of
excusing the jury before the court instructed the jury on the law, was so that counsel could object
to any charge on the_permissive inference of malice from a deadly weapon under Belcher. (R.
352-56).

It was only after the conclusion of this lengthy discussion of Belcher that counsel made
the following statement:

MS PROCTOR: And Your Honor, one thing.
I objected to Mr. McCoy’s closing argument when he was telling the jury that -

- inferring that witnesses were not here because he had threatened them. And at this time, Your
Honor, I think I’m going to ask for a mistrial. I think those were improper comments. I think
what happened then is he shifted the burden and I had to get up there then and say that they were
not threatened. And I think that they reflected [sic] the trial with unfairness and it violated his
due process right. And I think there’s case law on this. And he put in evidence of threats. There
was no evidence at all in this trial that he’s had any contact with any of the witnesses. And when
he put bullets out there to show that he — they didn’t come in because he was going to kill them, I
think is highly prejudicial and denied Mr. Brown - - Mr. Young a fair trial.

THE COURT: At this time, I’'m denying your motion for a mistrial.

The Court instructed, prior to closing arguments, that the information contained and the

10



arguments contained were not to be considered evidence in any way. At your objection to the
State’s closing, the Court the reminded the jury that - - of that instruction. I do not believe that

the closing argument by the State rose to the level to require a mistrial. Note your exception to
the record. Anything further?
MS. PROCTOR: No, Your Honor.

(R. 357-58). As a result, the motion for a mistrial is not preserved because it was not timely

made. State v. Heller, 399 S.C. 157, 731 S.E.2d 312 (Ct. App. 2012); State v. Penland, 275 S.C.

537, 273 S.E.2d 765 (1981); State v. Nathari, 303 S.C. 188, 399 S.E.2d 597 (Ct. App. 1990).

Young did not contemporaneously move for a mistrial in response to the challenged argument or
contemporaneously object to the sufficiency of the curative instruction, but instead accepted the
court’s ruling and allowed the closing argument to continue, and then made his closing
argument. Counsel then made a separate .argument on a jury charge issue, i.e. Belcher. It was
only after this argument on whether the Court was going the charge the permissive inference of
malice from the use of a deadly weapon, that Young decided to raise any mistrial motion.® In"
fact, Young admitted the mistrial motion was not contemporaneous by stating below: “And at
this time, Your Honor, I think I’m going to ask for a mistrial.” (R. 357-58). Counsel then argued

a different basis for the mistrial than was argued as the basis for the objection, which was

contemporaneous. (R. 357-58). This issue is not preserved for appeal. State v. Simmons, 384

S.C. 145, n. 8, 682 S.E.2d 19, n. 8 (Ct. App. 2009)(referencing State v. George, 323 S.C. 496,
510, 476 S.E.2d 903, 912 (1996)(finding issue is not preserved for appellate review if the
objecting party accepts the court’s ruling and does not contemporaneously make an additional

objection to the sufficiency of the curative charge or move for a mistrial).9 The argument that

®Y oung fails to mention in his brief that his motion for a mistrial was not made until almost twenty-five
(25) pages later in the trial transcript. (See BOA).

°See State v. Johnson, 334 S.C. 78, 512 S.E.2d 795 (1999)(issue relating to admission of improper
testimony was preserved where defendant renewed his request for a mistrial following curative instructions); State
v. Moyd, 321 S.C. 256, 468 S.E.2d 7 (Ct. App. 1996)(if objecting party accepts the ruling of the court and does not
contemporaneously object to the sufficiency of the curative instruction or move for a mistrial, error deemed cured

11



the trial court erred in not granting a mistrial was not preserved for appellate review.
The Lack of Merit of this Ground
(Standard of Review)
The decision to grant or deny a mistrial is within the sound discretion of the trial court
and will not be overturned on appeal absent an abuse of discretion amounting to an error of law.

State v. Culbreath, 377 S.C. 326, 659 S.E.2d 268(Ct. App. 2008); State v. Edwards, 373 S.C.

230, 236, 644 S.E.2d 66, 69 (Ct. App. 2007); State v. Stanley, 365 S.C. 24, 33, 615 S.E.2d 455,

460 (Ct. App. 2005); State v. Rowlands, 343 S.C. 454,458, 539 S.E.2d 717 (Ct. App. 2000).

Granting a mistrial is a serious and extreme measure which should be taken only where an

incident is so grievous that the prejudice can be removed no other way. State v. Beckham, 334

S.C. 302, 310, 513 S.E.2d 606, 610 (1999); State v. Moore, 377 S.C. 299, 659 S.E2d 256 (Ct.

App. 2008); Stanley, 365 S.C. at 34, 615 S.E.2d at 460. A mistrial should not be granted except
~ in cases of manifest necessity and ought not to be granted lightly and only with great caution for

very plain and obvious reasons. State v. Prince, 279 S.C. 30, 301 S.E.2d 471 (1983). A mistrial

should be declared only when absolutely necessary. State v. Harris, 340 S.C. 59, 63, 530 S.E.2d

626, 627-28 (2000); State v. Council, 335 S.C. 1, 515 S.E.2d 508 (1999). “This Court favors the

exercise of wide discretion of the trial court in determining the merits of [a mistrial] motion in

each individual case.” State v. Ferguson, 376 S.C. 615, 618, 658 S.E.2d 101, 103 (Ct. App.

2008), citing State v. Patterson, 337 S.C. 217, 226, 522 S.E.2d 845, 851 (Ct. App. 1999). The

burden is upon the movant to demonstrate not only error, but resulting prejudice in order to

and not preserved for appellate review); State v. Morris, 307 S.C. 480, 415 S.E.2d 819 (Ct. App. 1991)(no issue
preserved for appeal if objecting party accepts judge’s ruling on evidence and does not make an additional objection
to the sufficiency of the curative charge or move for a mistrial); McKissick v. J.F. Cleckley & Co., 325 S.C. 327,
479 S.E.2d 67 (Ct. Ap. 1996)(if an appellant objects and the objection is sustained, but the appellant does not move
for a curative instruction or request a mistrial, he has received what he asked for and cannot be heard to complain on

appeal).
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justify a mistrial. State v.Wilson, 389 S.C. 519, 698 S.E.2d 862 (Ct. App. 2010); State v.

Meggett, 398 S.C. 516, 728 S.E.2d 492 (Ct. App. 2012); State v. Tuckness, 257 S.C. 295, 185

S.E.2d 607 (1971). The “[g]ranting of a mistrial is a serious and extreme measure which should
only be taken when the prejudice can be removed no other way. Generally, a curative instruction
to disregard the evidence is deemed to have cured any alleged error.” Edwards, 373 S.C. at 236,
644 S.E.2d at 69.

The Lack of Merit of the M;'strial Motion

There is no merit to this issue if it had been preserved. Contrary to Young’s argument in
his brief, the Solicitor did not argue the witnesses were threatened by appellant in order for them
not to appear or cooperate. The Solicitor did not argue appellant had personally threatened the
witnesses or had someone else communicate threats to the witnesses as Young alleges. The
Solicitor argued a reasonable inference from the record, that the witnesses saw what Young had
done with their own eyes and knew what he was capable of doing, and were afraid to testify in
court against him because of their natural and reasonable fear of him given what they had
witnessed him do. (R. 332-33). And, the Solicitor was pointing at evidence introduced in the
case in making the argument and in support of the reasonable inference. (R. 350-51, 357-58).

The record shows appellant’s cousin (Smalls), his girlfriend (Brown), and Agerson a*
victim) had all seen what appellant was capable of doing. (R. 33-42, 47-48, 141, 169, State’s 8).
Appellant’s girlfriend and his cousin witnessed him kill Maurice Maxwell. (R. 33-42, 47-48,
101-03, 108-122, 127, 129-131, 135-37, 144-46, 158-60, 162-63, 167, 170, 203-04, 217-221,
237-38, State’s Ex. 8). Agerson witnessed first-hand what appellant Young was capable of
doing; he was shot by Young. (R. 33-38, 47, 154-57, 169, 201-02, 213-14, 221). Crider was in

fact in federal custody serving a federal sentence on charges unrelated to this case, and therefore
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even though he witnessed appellant’s violent acts, he had no reasonable fear appellant would do
to him what he had witnessed done to Agerson and Maxwell. (R. 73, 77-80).'° The jury knew
appellant’s girlfriend cooperated with police from the time of the shooting (including helping
police locate the discarded murder weapon) until the week before trial and was even subpoenaed
to testify in the trial, but she did not appear. (R. 217-19). And the jury knew, Agerson had also
cooperated with police initially but could not be located before trial. (R. 214-16). The jury also
saw and heard appellant’s cousin’s testimony on the witness stand and how he attempted to deny
recalling anything regarding the shootings even though he had given police a detailed statement
that he witnessed appellant shoot the murder victim and witnessed appellant throw the murder
weapon from his own vehicle. (R. 81-107, 108-122, State’s Ex. 8). The jury also had appellant’s
cousin’s written statement before them in evidence detailing the acts of appellant he witnessed,
which were consistent with the eyewitness Crider’s testimony and the testimony of the firearms
and tool-mark expert. (State’s Ex. 8). Further, appellant’s cousin’s statement to police admits
that he was afraid after appellant murdered Maurice Wallace. (State’s Ex. 8). All of these facts
were in evidence and before the jury. As a result, the Solicitor argued a reasonable inference
from the record. The witnesses were afraid to testify against appellant because of what they had
witnessed him. do. The content and the manner of arguments by attorneys to the jury are left to
the broad discretion of the trial judge, and ordinarily her rulings on such matters will not be

disturbed. State v. Bell, 302 S.C. 18, 393, S.E.2d 364 (1990); State v. Patrick, 289 S.C. 301, 345

S.E.2d 481 91986); State v. Penland, 275 S.C. 537, 273 S.E.2d 765 (1981); State v. Pierce, 263

S.C. 23,207 S.E.2d 414 (1974); State v. McDonald, 184 S.C. 290, 192 S.E.365 (1937). As has

Crider was arrested several months after this incident for conspiracy to distribute cocaine anc_i pled guilty
to that charge in U.S. District Court and was in fact serving a federal prison sentence at the time he testified. (R. 73,
77-80).
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been repeatedly noted by the appellate courts of this state, it is often difficult to draw the line
between legitimate argument and an unauthorized statement, between what is and what is not
allowable; and, as this pertains to the conduct of the case, it must, to a large extent, be left to the

wise discretion of the trial court. State v. Green, 48, S.C. 36, 26 S.E. 234 (1897); State v. Turner,

36 S.C. 534, 15 S.E. 602 (1892); State v. Robertson, 26 S.C. 117, 1 S.E. 443 (1887). Lastly,

when speaking to the jury, attorneys should always use appropriate language, and stay within the
record, however, allowances should be made by the trial judge to the presentation of arguments,
because attorneys are expected to think and speak in strong terms; in the heat of the fight. State
v. Jernigan, 156 S.C. 509, 153 S.E. 480 (1930).

An attorney has a right_ to give his version of the testimony and to comment on the weight

to be given to the testimony of the witnesses. State v. Raffaldt, 318 S.C. 110, 456 S.E.2d 390

(1995); State v. Allen, 266 S.C. 468, 224 S.E.2d 881 (1976); State v. Pitts, 256 S.C. 420, 182
S.E.2d 738 (1971). So long as an attorney stays within the record and draws reasonable
inferences from the record, any argument is appropriate. State v. New, 338 S.C. 313, 526 S.E.2d
237 (Ct. App. 1999). In arguing to the jury, an attorney may argue reasonable inferences from

the evidence, especially where the case is circumstantial in nature. State v. Cooper, 334 S.C.

540, 514 S.E.2d 584 (1999); State v. Copeland, 321 S.C. 318, 468 S.E.2d 620 (1996), State v.

Linder, 276 S.C. 304, 278 S.E.2d 335 (1981).

As a practical matter, in the absence of an egregious misstatement of fact, objections to
misstatements of facts seldom draw sustainable objections. This is due in part to the license
granted to an attorney to give his version of the testimony, and because a jury is presumed to
remember and know what testimony was given. State v. Pitts, 256 S.C. 420, 182 S.E.2d 738

(1971); State v. Jernigan, 156 S.C. 509, 153 S.E. 480 (1930). Typically, an objection to a
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misstatement of fact will result in the trial judge reminding the jury that an attorney is not
i)resenting evidence or testimony and that the jury should rely upon their memory of the
testimony and evidence presented during the trial.

The alleged impropriety of the solicitor’s argument is reviewed in the context of the

entire record. Vasquez v. State, 388 S.C. 447, 698 S.E.2d 561 (2010) quoting Simmons V. State,

331 8.C. 333, 338, 503 S.E.2d 164, 166 (1998); State v. Finklea, 388 S.C. 379, 697 S.E.2d 543

(2010)(Court must review the argument in the context of the entire record): State v. Patterson,

324 S.C. 5, 482 S.E.2d (1997). Considerable latitude is generally allowed in matters of drawing

and arguing inferences and deductions from evidence. Johnson v. Life Ins. Co. of Ga., 227 S.C.

351, 88 S.E.2d 260 (1955). Wide latitude and freedom of counsel in arguments to the jury are
allowed so long as the arguments are based on facts in the record or inferences from those facts.

Edwards v. Lawton, 244 S.C. 276, 136 S.E.2d 708 (1964)(Solicitor may argue the evidence and

reasonable inferences therefrom). The argument stayed within the record and the reasonable

inferences therefrom. Simmons v. State, 331 S.C. 333, 338, 503 S.E.2d 164, 166 (1998). It was

made to show jurors why certain witnesses did not appear (Brown and Agerson) or did not testify
truthfully on the stand (Smalls).
Lack of Prejudice
Even assuming arguendo error in the argument, Young cannot show prejudice on this
record. This Court “..will view the alleged impropriety of the solicitor’s argument in the context
of the entire record, including whether the trial judge’s instructions adequately cured the
improper argument and whether there is overwhelming evidence of defendant’s guilt.” Vasquez

v. State, 388 S.C. 447, 698 S.E.2d 561 (2010) quoting Simmons v. State; 331 S.C. 333, 338, 503

S.E.2d 164, 166 (1998); State v. Finklea, 388 S.C. 379, 697 S.E.2d 543 (2010)(Court must
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review the argument in the context of the entire record): State v. Patterson, 324 S.C. 5, 482

S.E.2d (1997). Considerable latitude is generally allowed in matters of drawing and arguing

inferences and deductions from evidence. Johnson v. Life Ins. Co. of Ga., 227 S.C. 351, 88

S.E.2d 260 (1955). A lapse of good taste will rarely constitute prejudicial error nor will robust

language introduce an arbitrary factor. State v. Chaffee, 285 S.C. 21, 328 S.E.2d 464 (1984).
Arguments must be confined to the evidence in the record and reasonable inferences therefrom,

although failure to do so will not automatically result in reversal. State v. Huggins, 325 S.C. 103,

481 S.E2d 114 (1997). “Improper comments do not automatically require reversal if they are not
prejudicial to the defendant, and the appellant has the burden of proving he did not receive a fair

trial because of the alleged improper argument.” Humphries v. State, 351 S.C. 362, 373, 570

S.E.2d 160, 166 (2002). A new trial will not be granted unless the comments so infected the trial

with unfairness so as to make the resulting conviction a denial of due process. Donnelly v.

DeChristoforo, 416 U.S. 637 (1974); Bennett; Patterson. “The relevant question is whether the

solicitor’s comments so infected the trial with unfairness as to make the resulting conviction a

denial of due process.” Id.; Finklea,; see State v. Hornsby, 326 S.C. 121, 129, 484 S.E.2d 869,
873 (1997)(“A denial of due process occurs when a defendant in a criminal trial is denied the -
fundamental fairness essential to the concept of justice.”). “[W]hether or not the particular
arguments are so prejudicial as to constitute reversible error depends upon the nature of the

utterances and the circumstances under which they were made.” Bennett, quoting South Carolina

State Highway Dep’t v. Nasim, 255 S.C. 406, 179 S.E.2d 211 (1971). Young has the burden of

showing any alleged error in argument deprived him of a fair trial. State v. Linder, 276 S.C. 304,

278 S.E.2d 335 (1981). He has not met that burden.

The comments did not so infect the proceeding with unfairness as to make the resulting
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convictions a denial of due process. State v. McClure, 342 S.C. 403, 537 S.E.2d 273 (2000);

State v. Davis, 309 S.C. 326, 422 S.E.2d 133, 146 (1992); State v. Caldwell, 300 S.C. 494, 388

S.E.2d 816 (1990). The argument was based on a reasonable inference from the record.
Appellant’s girlfriend fully cooperated with police until the week before the trial, and then failed
to appear even after being subpoenaed to be at trial. The information she had previously provided
police incriminated appellant, including showing police where appellant had discarded the
murder weapon. Appellant’s cousin had given a written statement to police implicating appellant,
and then at trial he claimed he could not remember the events of that night even though he had
no problem remembering the events of that night shortly after the murder when he gave his
signed statement. Finally, Agerson, had initially cooperated with police, and then disappeared
before he could be subpoenaed. Agerson was wounded by appellant with a firearm. Given each
of these witnesses witnessed what appellant did on the night in question, it was certainly a
reasonable inference from the record that their lack of cooperation was based at least in part on
their fear of appellant based on what they had seen him do the night of the incident."

Further, this portion of the closing argument only took up a few lines (R. 332-33) of a

lengthy closing argument. (R. 326-338). See Randall, (objected to argument only took up 10

""Appellant has cited several cases for the proposition that the Solicitor’s argument deprived him of due
process; however those cases are not apposite here. In Mincey v. State, 314 S.C. 355, 444 S.E.2d 510 (1994), a drug
case, the Solicitor argued the defendant intimidated two witnesses and an informant was afraid of the defendant
because she lived in the same neighborhood. There was no evidence of any threats or danger to the witnesses from
the defendant. In State v. Merriman, 287 S.C. 74, 337 S.E.2d 218 (Ct. App. 1985), the prosecutor elicited testimony
from a state’s witness that he was in protective custody at the time of trial. That did not occur in this case. Further,
the Court found the trial court’s curative instruction cured any prejudice. Id. In Vaughn v. State, 362 S.C. 163, 607
S.E.2d 72 (2004), the Solicitor told the jury what witnesses would have testified to had they been there. The State
did not do that in this case. The evidence of what the witnesses saw or experienced was introduced in evidence, not
testified to by the Solicitor. In State v. Rogers, 96 S.C. 350, 80 S.E. 620 (1914) the Court held that introduction of
evidence that someone attempted to influence a witness by fear or fright without any evidence that connected the
defendant to the tampering would be a “prostitution of justice.” That did not occur in this case. The State did not
argue the defendant threatened or communicated any threat to any witness. The Solicitor argued the witnesses were
afraid and reluctant to testify or testify truthfully based on the violent acts they witnessed the defendant commit with
their own eyes. Further, the record shows the Solicitor was pointing to physical evidence admitted in the case when
making this argument, and referencing testimony that was before the jury.
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lines in transcript); State v. Tucker, 324 S.C. 155, 478 S.E.2d 260 (1996)(challenged comment

allegedly necessitating mistrial was 1 isolated event in whole argument) citing Chaffee, supra
(“momentary lapse of good taste will rarely constitute prejudicial error”).'> The small portion of
a lengthy argument in no way approach;es the “overly zealous™” argument disapproved of in State
v. Northcutt, 372 S.C. 207, 641 S.E.2d 873 (2007)(holding solicitor sought to inflame passions
of jury with argument there would be open season on babies, improperly injected his own
personal beliefs into the case, and staged a funeral procession before the jury).

Further, the trial court had instructed the jury immediately prior to the arguments of
counsel, including the Solicitor’s closing argument, that the arguments of counsel were not
evidence. (R. 325). When Young objected to this specific argument of the Solicitor in front of
the jury, the trial judge immediately reminded the jury of her previous instruction that arguments
of counsel are not evidence in the case. (R. 333). And, before submitting the case for
deliberations, the trial judge specifically instructed the jury that their verdict could be based only
on the evidence in the case, i.e. that from the witness stand and that admitted through exhibits,
not arguments of counsel. (R. 359-74). There could have been no prejudice to Young because
the Coﬁrt made clear this specific argument was not evidence and the jury could only decide the

case based on the evidence in the record. (R. 325, 333, 359-74). Darden v. Wainwright, 477

U.S. 168, 179-82 (1986)(finding no due process violation where the trial court instructed the jury
numerous times that their decision must be based on evidence and the arguments of counsel were
not evidence and the evidence against the defendant was heavy).

Furthermbre, the challenged argument was harmless in the context of the entire record

and in light of the overwhelming evidence of Young’s guilt. Cf. State v. Gaskins, 284 S.C. 105,

2Overruled on other grounds State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991).
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119, 326 S.E.2d 132, 141 (1985)(solicitor’s comment during closing in capital case that certain
evidence was undisputed because of defendant’s failure to testify was harmless error beyond a
reasonable doubt in context of entire record and in light of overwhelming evidence of guilt)."
The nightclub manager was an eyewitness to both shootings. He witnessed Young shoot Agerson
in an extremely well lit area directly in front of the night clﬁb. He testified Young shot Agerson
with a pistol and then placed the pistol back into a pocket and walked away from Agerson and
directly toward his cousin’s waiting car. The manager then witnessed Young point his gun,
which he retrievéd from his pocket, in the victim Maurice Maxwell’s face, also in a well-lit area
of the parking lot. The manager then witnessed Young shoot Maxwell in the face as Maxwell
had his hands up and was backing away from Young. The manager’s testimony in this regard
was corroborated by appellant’s cousin’s statement to police at the car stop, and appellant’s
girlfriend’s statement to police that appellant was the shooter, and appellant’s cousin’s written
statement admitted at trial (State’s Ex. 8) that appellant shot and killed the murder victim in the
club parking lot. The club manager testified appellant was wearing a dark shirt and a distinctive
hat with the letter “A” sewn on it. The manager also was able to describe the vehicle Young
would be riding in, the road on which it would be traveling, and the distinctive dent on the
passenger door of the vehicle. (State’s Ex. 7-911 tape). Within just minutes of the two shootings,
police stopped the vehicle in which appellant was riding on the exact road the club manager
described to police 1.2 miles from the nightclub. In the vehicle, was appellant’s cousin,
appellant’s girlfriend, and appellant Young wearing the similar clothing as described by the
manager, and found in the car was the distinctive hat described by the manager. Appellant’s

girlfriend took police back to the path of travel of the getaway vehicle and showed them where

BOverruled on other grounds by Torrence.
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appellant had discarded the murder weapon from the car. Exactly where she pointed police, they
found the Smith and Wesson 9mm pistol. The manager’s testimony was further corroborated by
the fact police found three (3) 9mm Smith & Wesson fired shell casings at the crime scene next
to the murder victim’s body. Forensic firearm and tool-mark examination showed those three (3)
fired shell casings were fired by the gun appellant discarded from the fleeing vehicle driven by
his cousin. Finally, appellant twice threatened a pre-trial detainee by referencing his murder of
Maxwell at the nightclub.

The challenged argument and the court’s denial of the late motion for a mistrial was
harmless beyond a reasonable doubt. Given the overwhelming evidence of Young’s guilt, the

challenged argument was harmless. See Von Dohlen v. State, (applicant failed to show result of

sentencing proceeding would have been different where challenged comment of solicitor did not
so infect the trial with unfairness as to make the result a denial of due process); Humphries v.

State, (solicitor’s closing in penalty phase did not prejudice petitioner); State v. Tubbs, 333 S.C.

316, 509 S.E.2d (1999)(solicitor’s isolated references to defendant as Cobra were harmless

where they did not infect entire trial with unfairness) citing Arnold v. Evatt, 113 F.3d 1352 (4m

Cir. 1997)(occasional use of name “Mad Dog,” during guilt and re-sentencing proceedings did
not deny defendant due process).

Finally, the trial court instructed the jury that the closing arguments of the attorneys were
not evidence, not once, but twice. (R. 325, 333). Thereafter, before being sent out for
deliberations, the jury was instructed they could render their verdict only on the evidence
presented from the witness stand and as introduced through exhibits. (R. 359-74). Jurors are

presumed to follow a trial court’s instructions. See CSX Transp.. Inc. v. Hensley, 129 S.Ct. 2139,

2141 (2009); United States v. Olano, 507 U.S. 725, 740 (1993); Penry v. Johnson, 532 U.S. 782,
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789 (2001); Greer v. Miller, 483 U.S. 756, 766 n. 8 (1987); Richardson v. Marsh, 481 U.S. 200,

206 (1987); Northcutt, 372 S.C. at 228 (“Our jurisprudence unwaveringly provides that we are to

presume juries follow their instructions . . .”)(Toal, C.J., dissenting); United States v. Runyon,

707 F.3d 475 (4™ Cir. 2013)(recognizing almost invariable assumption of the law that jurors

follow the trial court’s instructions); United States v. Castillo-Pena, 674 F.2d 318, 322 (4™ Cir.

2012)(absent some specific reason to doubt that the jury adhered to the court’s instruction, the

appellate court will not conclude to the contrary). See also State v. Daniels, Shearhouse

Advance Sheets, Opinion No. 27180 (Filed October 10, 2012)(*“Jurors are sworn to declare the
facts of the case as they are proved from the evidence placed before them.”), Toal, C.J,
concurring in result in a separate opinion, citing 50A C.J.S. Juries Section 1 (2004). As a

result, the argument of counsel was harmless. Vasquez v. State, 388 S.C. 447, 698 S.E.2d 561

(2010) quoting Simmons v. State, 331 S.C. 333, 338, 503 S.E.2d 164, 166 (1998)(This Court

“..will view the alleged impropriety of the solicitor’s argument in the context of the entire record,
including whether the trial judge’s instructions adequately cured the improper argument and
whether there is overwhelming evidence of defendant’s guilt.”); Merriman. Given this record,

appellant Young cannot show the argument deprived him of a fair trial. Darden v. Wainwright.

There is no merit to this Petition for Rehearing.
CONCLUSION

For the above stated reasons, appellant’s Petition for Rehearing must be denied.

Respectfully submitted,

ALAN WILSON
Attorney General
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Chief Deputy Attorney General
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