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STATE OF SQUTH CAROLINA IN THE COURT OF COMMON PLEAS =~ B e
: X FIFTEENTH JUDICIAL CIRCUIT K
P COUNTY OF HORRY |
‘ Nichols Holding, LLC and ) €/A NO. 2011.CP-26-2722
! J. Wade Nichols, ) - o B
) o
Plaintiffs, ) s B
vs. ) ORDER COMPELLINGE <
| ) SETTLEMENT <2 R -
: Divine Capital Group, LLC; ) =~ =
' John 8. Divine, IV; Nathan Anderson; - ) =E
; and Divine Dining Group, Ine., ) g5 =
i )
, Defendants. )
. )
|

L BACKGROUND F,
'THIS MATTER IS BEFORE THE COUR;I’ based on Defendant’s Motion t;) Compet
Settiement, filed June 15, 2013. This case involves Jobn S, Divine, IV, and J. Wade Nichols who
§ | were adversaries in three lawsuits commenced in 2010 and 2011, in the Coun of Common Pleas for
the Fifteenth Judicial Circuit. The lawsuits involved business deals between the parties including

feans and restavrant operations.

Pursuant {0 a Consent Order dated January 23, 2012, Divine agreed to the entry of a

judgment in favor of Nichols against Divine in the amount of $8,642,379.70. After months of

negotiations, the partics agreed to execute an agreement to purchase and sell certzin real propesty

and restaurants located in Muzells Inlet. (Exhibit 10 in the Court’s record).’

The seitlement agreement in essence requited Divime (0 sell certain imprﬁved and

unimproved real and personal property to Nichols. In exchange, Nichols agreed to assume or pay

off cextain existing bank loans in the approximate amount of $5,000,000.00 on the properties. The

' The parties alsu signed a Seitlement Agreement contemporaceously, (Exhibit 12),
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real property, including the restavrants known as Bovine’s and Divine’s, were transfersed to Nichols
based on the_Agmem,ent of Purchase and Sale (See Exhibit 10). The transaction was exceedingly
comples, and resulted in 2 scitlement agreement and relesse in full. (Exhibit 12 in the Court's
records).

The case now centers around two central issues: Whether Nichols was sequired 1o pay
Trade Debt upon assuming comtrol of the restaurants and whether Divine was required to disclose
that he had excess water demand charges on the Bovine’s and Divine’s restaurants with the
Georgetown County Water and Sewer Authority. Both of these issues are more fully detailed in the
Ageeement of Purchase and Sale (Exhibit 10) and willbe fully discussed by the Court

18 STANDARD OF REVIEW

The Defendants have moved to compel] settfement, and it is well settled in this State that
seitlement agreements are viewed as contracts, Harris-Fenkins vs: Nissan Car Mari, Inc., 348 S.C.
171, 177, 557; SE 2d 798, 711 (Ct. App. 20(')1_);‘ see also Praitt vs. South Carolina Medical
Malprdct:‘celiabiﬁty Joint Underwriter's Association, 343 5.C, 335, 339, 540; SE 24 843, 845

(2001). (enforcement of the terms of a settlement agreement is a matter of contract law); see diso

Mattax: vs, Cassady, 289 $.C. 57, 61, 344; SE 24 620, 622 (Ct App: 1986) (spplying the gencral

rules of qontxact construction to a settlement agreement).
At the oatset, the Court notes that while this Is a contract, both parties have agreed and asked
the Court to determine these issues based on its view of the evidence. There is no request for a jury

trial and the parties are before the Count with witnesses 1o offer testimony on their view of the the

 settlement agreement. As a result, this Court heard testimony and reviewed the setdement

agrecment along with the. affidavits submilted by the parties and the exhibits presented during the

gy
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hearing. Further, the Court is very familiar with this case having held numerous hearings since it
was filed, i
1L TRADED E

Because this is 2 complex transaction, the Court betieves it in the best iﬁtenests of bath
parties to address the issues separately. ‘The Defendants argue that they are entitled to $62,809.08

for back due Trade Debt on the Bovines and Divine’s restaurants. Trade Debt is defined in the

~ Agreement of Pumhn/se and Sale on Page 5 as follows:

“Trade Debr™ includes all amounts outstanding for and from the operation of the
restaurants and bars, which are normal operating expenses of the restautants and
bars and which are reasonably consistent with past operating expenses of the
restautants and bars. The Trade Debt includes the fee for administrative services
provided to the restaurants and bars by Divine Dining Group, Inc., (DDG); provided,
however, that the administrative services fees of DDG shall not exceed DDG's
actual costs and shall not exceed normal rates for fees of this kind in the greater
Myrile Beach and South Catolina market area, The Trade Debt shall not include,
but specifically excludes, intrcompany debt owed to Divine or companies owed by

Divine other than the fees duc to DDG for its administrative services for the
restaurant and bars.

The Plaintiffs, in response fo the Trade Debt provision of the contract, argue that they are
only liable for 30 days.past due operating expenses of the restaurants. Plaintiffs argue that the
definition of Trade Debt and past sales at the restaurants would only support payment of $45,673.00
for Tréde Debt. After hearing the testimony and reviewing the Affidavits, there is no limitation on
tﬁe Trade Debt of 30 days after the sale of the restaurants. Accordingly, the Court finds as & matter
of law that based on all the evidence, testimony, affidavits, and & review of the Agreement of
Purchase and Sale that the Trade Debt which Nichols Holding awes Divine is $62,809,08 énd that
all vendors shall be paid with one caveat. The Count heard the testimony of the receiver, Adeng

Jascott, and reviewed her affidavits (Exhibits 3 and 11). The Affidavits of Arlene Jascott indicate

_ that some of the Trade Debt has been paid by Nichols. The Court finds that Nichols has produced

| 843 692 0918 ' 03/26/2014 15:42 #287 P.009/018
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the ionowing invoices for Trade Debt that e has peid, which shall reduce the Trade Debt owed in

the amount af $9,022.43.
i Those include the following:
1. Roper $1,751.27
2. Santee Cooper $ 3,126.58 (Divine's)
3. Santee Cooper $ 3,129.66 ( Bovines)

4, Horry Telephone $1.01492
. _ Total - $902243

As & result of these checks (or paid invoices) being produced to the Oourt, the Trade D;bt to
be paid to the vendors is $53,786.65.

Further, because this is a settlement agreement betwesn thé parties of 2 complex transaction,
Plaintiff Nichols is ordered to pay the vendors less the amounts he has already paid within ten (10)
| | days of this Order. Bath the settfement agreement and release (Exhibit 12) and the Agreement of

Purchase and Sale (Exhibit 10) requitc that the vendors be paid. Futher, the Court has authority to
order specific performance of the Agreement of Purchase and Sale. The Court references Section
18 of the Agreement of Purchase and Sale, which provides for specific perfomxanée in a court of
competent jurisdiction. Accordingly, the Court finds that Nichols sha immediately comply with
the terms of the Agreement of Sale and Purchase and pay the vendors as pef the Agreement of

Purchase and Sale in the Settlement Agreement in the amount of $53,786.65.

IV.  THEDEMANDCHARGE ISSUE

The Court now furns 1o the Geotgetown County Water and Sewer issuc between .the parties,
Apparently, after the closing, the Plaintiffs, through their authorized agent, Emest Edwards, went to
! the Georgetown Water and Sewer Authority 1o change the water and sewer accounts over into
Nichols' name. It was at that time that BEdwards learned for the first tunc that the water and sewer

mounts for Wahoo’s and Bovine’s have been operating for years without buying additional water
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and sewer capacity, and instesd were paying extra detnand cﬁarges. Exhibits 6 and 7 and me
testimony reveal that in order for Nichols Holding, LLC, to obtain water and sewer in their name, it
would be required to pay $53,760.00 for an additional 24 water and sewer impact fees that had not
been paid by Divine. Funhet, according to Exhibit 7, Torumy Kennedy of the Georgetown Water
and SeQer District, in a letter 1o P}ainﬁff‘s Counsel dated June 17, 2013, noted, “Before the request
to transfer, the Owner (Divine) had received yearly notices that the account had gone over its

allocated capacity of water and sewer.”

Additional testimony from Fred Newby, atl’on_iey for the Nichols, who was handh'lig this

closing, indicates that there were no liens filed in the courthouse and that the Plaintiffs could not
have discovered that Divine had been paying additional charges and/or penalties sather thaa buying
additional capacity.

The Court reviewed the Setile_ment Agreement and turns its attention to the Agreement of
Puschase and Sale, (Exhibit 10). Section 15 of Exhibit 10 govems the parties® conduct regarding
this issue. It is entitled R io i Hers’ end Divine. The Court’s
attention was directed to Section 15 (f), which provides in pestinent part: '

There are 0o service, maintenance, property management, leasing or other contracts

affecting the property which will be in existence as of the Closing Date, other than

the Operating Agreements described on Exhibit C.... :

‘Further, Section 15 (h) provides:

Sellers have received no notice of administrative agency action, litigation,

conderanation proceedings or proceeding of any kind pending agrinst sellers which

relstes to or affects the property... :

The Court reviewed this matter exiensively and finds that Divine had a duty under the terms

of the contract to advise the Plaintiffs that he had not purchased additional water and sewer capacity

prior to the sale. Further, Exhibit 5 is a letter from Georgetown County Water and Sewer District

Page Sof 8
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dated June 22, 2012, #MOst a year prior 1o the closing, in which the Divine Fish House had.bceﬁ .

advised by John F. Buck, CPA for Georgetown Cou’my Water & Sewer Authority, that additional

~ capacity shéuld be purchased by paying the associated impact fees. Fusther, the Court finds that
Divine’s mggestion that the water bilt be left in his name so that Nichols does not bave 1o pay these

| additional impact fees is unworkable. The parties have been invoived in contentious litigation and
the Court believes that to legve the water and sewer bill in Divine’s name is a solution whfch wilt
most likely lead to further involvement by the Court in the future. |

- The Court also takes note of the testimony of Fred Newby and his affidavit (Exhibit 4) along

with the attached Exhibit A to Exhibit 4, which is an owner’s affidavit for title jnsurance, That
. affidavit says in pertinent part: ' " |

That all assessments apainst the Qwﬁer are applicable fo the real estate including

assessments for street lighting, water and sewer construction, sanitary assessments,

and other governmental services @ave been paid in full, ...

‘The Court notes that John S. Divine signed Exhibit 4 on May 2, 2013, at the closing.

The Cowrt finds that the failure to disclose that Divine had not purchased additional water
and sewer éapaéiiy, and instead had been paying additional charges as 2 penalty, is a violation of the
Agreement of Purchase and Sale, specifically Section 15 (Db The Court further finds that John S.
Divine, 1V and his refated companies, Blue Water Food Service, Inc., d/b/a Bovine’s Wood Fired
Spccialtics; alk/a Bovine’s, Divine Fish House, Inc, and Abaco Holdihgs, Lf..C, and Tortola
Holdings, LLC, are liable for thess additions! impact fees in the amount of $53.760.00. The Cou
further finds that the failure to disclose those impact foes is a violatiﬁn of the Agreement of
Purchase and Sale (Exhibit 10) and of the Settiement Agreement (Extibit 12). |

Further, because the Agreement of Purchase and Sale has a specific pedormance clavse

(Section 18), the Court exercises its jurisdiction to require Divine and its related companies to pay
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 Georgetown Water and Sewer Authority $53,760.00 because the contract between the parties

clearly allows for specific performance of this “agreement” in a court of competent jurisdiction (See
Agtcemcm of Pu:chase and Sale, Exhibit 10, Section 18 (B), seeks specific performance of th:s
agrecment in a court of competent jurisdiction.)

Accurding(y, the Court has made two separate and diéﬁnct rulings in this case, bofh 5f
which the Court réx}uires under ghe dpcir'me of specific performance that each party perform.

Nichols Holding, LLC, and J. Wade Nichols are required to pay the vendors pursuant t§ the
Seitlement Agreexﬁenz and Release in Full, and the Agreement of Purch%\se‘axid Sale in the amount
of $53,786.65. |

John S. Divine, 1Y and his related companiés are required to pay Georgetown County Weier

. and Sewer Authority $53,760.00.. Furthcr, pursuant to the Settlement Agreement and Release in -

Full and the Agreement of Purchase and Sale, the Defendants are to immediately forward to Nichols

Holding the.sum of $2,795.41, which has been beld in trust since the sale and which represents the

remaining balapcm in the accounts for Bovine's and Divine’s restaurants on the date of sale, May 2,

2013. Accordingly, Defendants shall immediately forward a check in the amount of $2,795.41 -

forthwith to counse for Nichols holding, Gene M. Coitaell, Ir.

’ Finally, .»‘.hm;ld either party ﬁail to abide by this Order they shall be subject to contempt of

court.

{118 SO ORDERED.
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The Honorable Steven
Resident Circuit Judge
_ Fifteenth Judicial Circuit
January ___6_, 201? ”
Conway, South Carolina.
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