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STATE OF SOUTH CAROLINA ) 
) IN THE COURT OF COMMON PLEAS 

COUNTY OF YORK ) 

Hard Hat Workforce Solutions, LLC, ) Case No.: 201 O-CP-46-0 1951 
) ~ -;.\ -Plaintiff, ) ~ - -0 

~ 
r-

) oC')~ 
:;n •. ~ 

ORDER ~f>6 
~ 

vs. ) \ .. 
(")C'):;x: y) ~ 

) C) •. 
c:::,':'O> 

rm 
C"') 

Mechanical HV AC Services, Inc., Great ) ~RO::f, ~ f:T:\ 
".-\ -

American,Insurance Company, and Liberty ) -<G')C 
• tJ)o 'Po 

Mutual Insurance Company, ) 
<f) '-

C) 

) o -- (J'\ 

Befendant. ) 
) 

This matter carne before me on September 15, 2011, on Defendant· Great American 

Insurance Company's ("Great American") motion for summary judgment on all claims against it 

pursuant to Rule 56, S.C.R.C.P. Appearing on behalf of Great American was Charles H. 

McDonald. Henry P. Wall appeared on behalf of Hard Hat Workforce Solutions, LLC ("Hard 

Hat"). In support of its motion, Great American relies on the pleadings, the interrogatory 

responses of Hard Hat, and the affidavits of Amy Miller, J.T. East, Linda Schilling and Robert 

White, all of which were filed with the motion. In opposition to the motion, Hard Hat, filed 

affidavits from Eric Byrd and Eric Schmidt. Based on the record presented, I find and conclude 

as follows. 

STANDARD FOR SUMMARY JUDGMENT 

Summary judgment is appropriate when it is clear there is no genuine issue of material 

fact, and the moving party is entitled to judgment as a matter of law. Baird v. Charleston 

County, 333 S.C. 519, 51.1 S,E.2d 69 (1999); Young v. South Carolina Dep't oj€orrections, 333 

S.C. 714, 511 S.E.2d 413 (Ct.App.1999); Rule 56(c), S.C.R.C.P. In determining whether 

genuine issues of fact exist, the evidence and all inferences which can be reasonably drawn 

therefrom must be viewed in the light most favorable to the nonmoving party. Strother v. 

Lexington County Recreation Comm'n, 332 S.C. 54, 504 S.E.2d 117 (J 998); Pye v. Aycock, 325 

S.C. 426,480 S.E.2d 455 (Ct.App, 1997). 

The purpose of summary judgment is to expedite disposition of cases not requiring the 

services of a fact finder. George v. Fabri, 345 S.C. 440, 548 S.E.2d 868 (2001). 

"[I)nterpretation of a statute is a question of law for the court." Catawba Indian Tribe oj South 
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Carolina v. State, 372 S.C. 519, 524,642 S.E.2d 751, 753 (2007); Charleston County Parks & 

RecreationComm'n v. Somers, 319 S.C. 65, 67, 459 S.E.2d 841,843 (1995); Bostic v. American 

Home Mortgage Servicing, Inc., 375 S.C. 143, 147,650 S.E.2d 479, 481 (et.App. 2007). Thus, 

where there are no issues of fact to consider, summary judgment is the appropriate disposition of· 

the issue. 

FACfS NOT IN DISPUTE 

This matter arises out of the construction of a new high school in York County known as 

York Comprehensive High School and Floyd D. Johnson Tech Center (the "Project"). Edifice, 

Inc., was the general contractor for the Project and Walker White, Inc. ("Walker White"), was 

the mechanical subcontractor to Edifice, and had responsibility for constructing the mechanical 

and plumbing work for the Project. Walker White. in turn subcontracted certain work to 

Mechanical HV AC Services, Inc. ("MHS"). MHS entered into an agreement with Hard Hat 

wherein Hard Hat would provide temporary skilled labor to assist MHS with performing the 

work under its subcontract with Walker White. 

As part of the requirements of its subcontract with Edifice, Walker White furnished a 

labor and materials payment bond covering its work on the Project. Great American acted as 

surety on this payment bond with Walker White as the principal on the bond. Hard Hat made a 

chum against this payment bond seeking to recover $108,337.68, an amount owed by MHS to 

Hard Hat, and for which Hard Hat has a judgment against MHS. Hard Hat ultimately gave 

notice of its claim to Walker White, as the bonded contractor, by certified mail on March 5, 

2010. Hard Hat subsequently filed this action on May 12, 2010, seeking recovery on the 

payment bond. 

The parties placed in the record three e-mail messages sent from Eric Schmidt, Hard 

Hat's Territory Manager, to J.T. East, Walker White's assistant project manager. These e-mails 

are dated August 4, 2009, September, 29, 2009 and October 22, 2009. J.T. East worked from a 

jobsite trailer located at the Project in York County, and received the e-mails on his computer at 

the jobsite trailer. Walker White ,maintains its permanent office at 5728 Shakespeare Road, 

Columbia, S.C., 29223. This is also the same address shown for Walker White on the records of 

the Department of Labor, Licensing and Regulation, and on the payment bond at issue. 

DISCUSSION 

Claims against a payment bond such as that at issue in this case are governed by S.C. 

Code Ann. § 29-5-440 (1976, as amended). In this matter, the issue is interpretation of certain 
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notice requirements set forth in this statute. As already stated, interpretation of a statute is a 

question of law for the court. Thus, " ... determination of legislative intent is a matter of law." 

Charleston County Parks & Recreation Comm'n, supra, 319 S.C. at 67, 459 S.E.2d at 843. 

The pertinent provisions of § 29-5-440 are as follows: 

Every person who has furnished labor, mat,erial, or rental equipment to a 
bonded contractor or its subcontractors in the prosecution of work provided for in 
any contract for construction, and who has not been paid in full ... shall have the 
right to sue on the payment bond for the amount ... unpaid at the time of the 
institution of such suit .... 

A remote claimant shall have a right of action on the payment bond .. 
.. However, in no event shall the aggregate amount of any claim against such 
payment bond by a remote claimant exceed the amount due by the bonded 
contractor to the person to whom the remote claimant has supplied labor, 
materials, rental equipment, or services, unleSs the remote claimant has 
provided notice of furnishing labor, materials, or rental equipment to the bonded 
contractor. Such written notice •.• shall be personally served or sent by fax 
or sent by electronic mail or sent by registered or certified mail, postage 
prepaid, to the bonded contractor at any place. the bonded contractor 
maintains a permanent office for the conduct of its business, or at the current 
address as shown on the records of the Department of Labor, Licensing and 
Regulation. After receiving the notice of furnishing Labor, materials, or rental 
equipment, .no payment by the bonded contractor shall lessen the amount 
recoverable by the remote claimant. (Emphasis added.) 

I find and conclude that Hard Hat is a "remote claimant", and that Walker Wh~te, as 

principal on the bond sued on, is the "bonded contractor" as those terms are defined and used in 

§ 29-5-440. As provided by § 29-5-440, Great American, through Walker White as the bonded 

contractor, asserts as a complete defense to Hard Hat's bond claim that Walker White had paid . 

MHS in full prior to receiving the notice of claim from Hard Hat. Great American submitted the 

affidavit of Walker White's project manager, Amy Miller, attesting that as of February 8, 2010, 

Walker White owed no money to MHS. Hard Hat submitted no evidence to the contrary. 

Therefore, I find that there is no genuine issue of material fact on this issue and conclude that as 

of February 8, 2010, Walker White owed no money to MHS. 

While § 29-5-440 provides a "payment defense" to the surety and the bonded contractor 

against claims on the payment bond, it also provides for the means for a remote claimant such as 

Hard Hat to avoid this defense. If a remote claimant provides proper and sufficient notice of 

furnishing labor or material to the bonded contractor ("notice of furnishing"), then no payments 

made after receipt of such notice reduce the amount that the remote claimant may recover on the 

payment bond. The issue here is whether Hard Hat, as a remote claimant, gave Walker White, 
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the bonded contractor, proper and sufficient "notice of furnishing" as required by § 29-5-440. 

There are four requirements for giving "notice of furnishing" labor under § 29-5-440. 

They are: (1) notice must be in writing; (2) notice must be to the bonded contractor; (3) notice 

must be given through a specified manner of delivery/service (personal service, fax, electronic 

mail, or by registered or certified mail); and (4) notice must be sent to any place the bonded 

contractor maintains a permanent office, or the address listed for the bonded contractor on 

records of Department of Labor, Licensing, and Regulation ("LLR',). 

It is undisputed that the only attempted giving of any purported "notice of furnishing" 

was the three e-mail messages sent from Eric Schmidt of Hard" Hat to IT. East of Walker White 

at the job site. Upon examination, the e-mail messages are in the natUre of a solicitation by Hard 

Hat for business from Walker White. They do not give notice of any actual, contemporaneous 

furnishing of labor or materials; 

In construing the requirements of § 29-5-440, I am guided by the cardinal rule of 

statutory construction, namely, to ascertain and effectuate the intent of the legislature. Burns v. 

State Farm Mut. AUto. Ins. Co., 297 S.C. 520, 522, 377 S.E.2d 569, 570 (1989). While § 29-5-

440 has no specified requirements for the information a remote claimant must include in a 

"notice of furnishing", I find and conclude that the legislature intended more "than that contained 

in the Hard Hat e-mail messages. By analogy, a "notice of furnishing" under S.C. Code Ann. § 

29-5-20 for a mechanic's lien has specific requirements, which are not present in the Hard Hat e-

. mails. Moreover, the notices were sent only to an assistant project manager of Walker White at 

the jobsite, which is necessarily a temporary location, rather than an officer, managing agent, or 

other responsible person, at Walker White's office in Columbia, S.C., which is its permanent 

address, and the one address listed with LLR. Such notice is not sufficient, and not calculated to 

give such a critical notice to a person responsible for payment of any claim. 

I find and conclude that the legislative intent for a notice of furnishing labor under § 29-

5-440 is that written notice be delivered to a responsible person employed with the bonded 

contractor at its permanent place of business, not a jobsite. None of the three e-mails sent by 

Hard Hat satisfy this requirement. Thus, I find and conclude that Hard Hat did not provide 

Walker White with sufficient notice of furnishing labor as required by § 29-5-440. 

Hard Hat asserts that the payment bond on which it claims is a "private bond", or 

contract, and that the private contract and its terms control the parties' rights here, without regard 

to the provisions of § 29-5-440. However, such a conclusion would nullify the statutory scheme. 
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The statutory law of South Carolina is a part of every contract whether stated therein or not. "It 

is a fundamental ruie of contract construction that the law existing at the time and place of the . 

making of a contract is a part of the contract." Catawba Indian Tribe of South Carolina, supra, 

372 S.C. at 524, 642 S.E.2d at 753. Thus, I find and conclude that the terms and provisions of § 

29-5-440 govern Hard Hat's claim on the payment bond at issue. 

Hard Hat also asserts a constitutionality defense to § 29-5-440, namely, that the 

interpretation of the section urged by Great American will. result- in disparate treatment among 

remote claimants. This position is based on the requirement of S.C. Code Ann.§ 29-5-23 (1976, 

as amended) that a general contractor must file a notice of project commencement in order to 

receive the "payment" protection against remote claimants provided in § 29-5-440, while a 

bonded subcontractor does not. Hard Hat urges that because Walker White was not required to 

file a notice of project commencement as a general contractor, § 29-5-440 treats Hard Hat 

differently than it would had Walker White been the general contractor. Hard Hat.contends that 

there is no rational basis for such disparate treatment, and thus, there is a violation of the equal 

protection under the Constitution. I disagree. 

First of all, this argument affects the application of § 29-5-23, not § 29-5-440, and affords 

such. an argument to general contractors as a class, not remote claimants. Construction or 

~nterpretations of § 29-5-23 is not relevant to the circumstances of the parties here, or necessary 

to the Court's ruling in this matter. Secondly, all remote claimants as a class are treated equally' 

under § 29-5-440. Thirdly, any constitutional deficiency in §29-S-23 does not affect an equal 

application of § 29-5-440' in so far as it relates to the requirements imposed on all remote 

claimants. Therefore, I find and-conclude that Hard Hat's constitutional argument lacks merit. 

Finally, Hard Hat argues that the affidavits filed by Walker White show a balance due 

MHS; however, the same affidavits also show a basis for a set:-off against any claim MHS might 

have. Hard Hat's affidavits do not contradict this fact. The~e is nothing in the record to 

contradict the assertion in Amy Miller's affidavit that there was no amount owed by Walker 

White to MHS. Thus, there is no genuine issue of material fact as to that issue. To defeat 

summary judgment, it is not sufficient that the nonmoving party seeks to create an inference 

which is not reasonable or an issue of fact that is not genuine. Rothrock v Copeland, 305 S.C. 

402,409 S.E.2d 366 (1991). 

In summary, I find and conclude that Hard Hat failed to give notice of its furnishing of 

labor to Walker White, the bonded contractor; as.required by S.C. Code Ann. § 29-5-440. In any 
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event, Hard Hat's recovery on the bond is limited to any amount that Walker White owed MHS 

when Walker White received notice of Hard Hat's formal claim, which was nothing. Thus, 

pursuant to § 29-5-440, Hard Hat is not entitled to recover any amount against the payment bond, 

and Great American is entitled to summary judgment. 

Therefore, it is ordered that Great American be granted summary judgment on Hard Hat's 

claim under the bond, and that Hard Hat's claim against Great American be dismissed with 

prejudice. 

AND IT IS SO ORDERED. 

Septe~ber 1U. 2011 
S. Jackson Kimball . 
Special Circuit Judge 
York County 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTYOFYORK ) 

Hard Hat Workforce Solutions, LLC ) 
) 

Plaintiff, ) 
) 

Vs. ) 

COURT OF COMMON PLEAS 
CIVIL ACTION aD \ Oc:P4&Q I q 61 

COMPLAINT 
(Jury Trial Demanded) 

-rv 

~ --" 
I'l 

) 
) 

Mechanical HV AC Services, Inc. & ) 
Great American Insurance Company) 

) ~ 

Defendants. ) 

The Plaintiff, Hard Hat Workforce Solutions, Inc. ("HHWS"), complaining of the 

Defendants, Mechanical HV AC Services, Inc. ("Mechanical") and Great American 

. Insurance Company of America ("GAIC"), would show: 

General Factual and Jurisdictional Allegations 

1. HHWS is a corporation organized and existing under the laws of the State of 

North Carolina with its principal place of business in Greensboro. At all times relevant 

hereto, HHWS was engaged in the business of providing skilled manpower and 

construction labor to contractors and subcontractors in the construction industry. 

2. Mechanical is, upon infonnation and belief, a corporation organized and existing 

under the laws of the State of Georgia. At all times relevant hereto, Mechanical was 

engaged in the business of mechanical contracting. 

3. GAIC is a corporation organized and existing under the laws of some state other 

than the State of South Carolina. At all times relevant hereto, GAIC was engaged in the 

business of serving as payment bond surety for Walker White, Inc. 
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4. Upon infonnation and belief, in the Fall of 2008, York County School District 

Number One ("the District") entered into a contract with Edifice, Inc. ("Edifice") to serve 

as the general contractor for a school known as the York Comprehensive High School 

and Floyd D. 10hnson Tech Center (''the Project"). Edifice subcontracted the mechanical 

work to Walker White, Inc. GAIC issued a labor and material payment bond for the 

Project for the protection and benefit of Walker White's subcontI'fictors and suppliers, 

and their sub-subcontractors and suppliers. Walker White subcontracted a portion of their 

scope of work to Mechanical, and Mechanical, in tum, employed the services ofHHWS. 

5. HHWS supplied labor for the benefit of Mechanical, Walker White and Edifice in 

the completion of the project for which HHWS has not been paid in full. The unpaid 

principal balance due to HHWS is $108,337.68, (one hundred eight thousand three 

hundred thirly seven dollars and sixty eight cents). 

By Way of a First Cause of Action Against Mechanical 
(Breach of Contract) 

6. HHWS properly completed and perfonned all work required of it for the Project 

pursuant to a written contract and account application which is attached hereto as 

Exhibit A. Mechanical has satisfied all conditions precedent to final payment. 

7. There is currently due to HHWS a balance of in excess of $108,337.68 exclusive 

of interest and attorney's fees. 

8. Mechanical has breached the subcontract by failing to pay HHWS in accordance 

with the contract and is therefore liable to HHWS for damages in the amount of 

108,337.68, plus interest and attorney's fees as provided for in the contract. 
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By Way of a Second Cause of Action Against Mechanical 
. (Quantum Meruit/Unjust Enrichment) 

9. HHWS has provided labor and materials to Mechanical'with a reasonable worth 

and value in excess of $108,337.68 under circumstances which would make it inequitable 

for Mechanical to retain the benefits of the labor and materials without properly 

compensating HHWS and under circumstances for which HHWS reasonably expected to 

be paid and relied upon that expectation. 

10. Mechanical is therefore indebted and liable to HHWS for an amount in excess of 

$108,337.68 under the doctrines of quantum meruit and/or unjust enrichment. 

By Way ora First Cause of Action Against GAle 
(Labor and Material Payment Bond) 

II. HHWS has provided labor and materials to the Project with a reasonable worth 

and value in excess of$108,337.68 for which HHWS has not been paid. 

12. GAIC issued a labor and material payment bond for the benefit and protection of 

all claimants, subcontractors and sub-subcontractors to Walker White on the project, 

including HHWS. HHWS has properly perfected its payment bond claim. 

13. As a consequence of Mechanical's breach and refusal to pay the contract balance 

to HHWS, GAIC is liable to HHWS pursuant to the tenns and conditions of the payment 

bond for the reasonable value of the labor and materials HHWS provided to the Project in 

an amount in excess of$108,337.68. 
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By Way of a Third Calise of Action Against Mechanical and a Second Cause of 
Action Against GAle 

(Statutory Interest and Attorney's Fees) 

14. Heretofore, HHWS made a lawful and proper demand upon both GAlC and 

Mechanical for payment pursuant to S.C. Code §27-1-15. Neither GAlC nor Mechanical 

properly remitted payment to HHWS in accordance with the statute. 

15. As a consequence of the foregoing, both GAIC and Mechanical are liable to 

HHWS for post-judgment interest and attorney's fees. 

Wherefore, HHWS prays for judgment in its favor against Defendants on all 

causes of action, for actual damages in an amount in excess of $108,337.68, (the exact 

amount to be proven at trial), for attorney's fees, for prejudgment interest and statutory 

interest, for the costs of this action, for a trial by jury and for such other and further relief 

as is just and proper. 

May 11,2010 

all 

WELL, ROBBINS 
LLINS, LLC 

st Office Box 61110 
olumbia, SC 29260-1110 

803.252.7693 
Attorneys for Plaintiff 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Hard Hat Workforce Solutions, UooC, 

Plaintiff, 

v. 

Mechanical HVAC Services, Inc., 
Great American Insurance 
Company, and Liberty Mutual 
Insurance Company 

) 
) IN THE COURTOF COMMON PLEAS 
) 

) Case No.: 2010-CP-46-01951 
) 
) 
) 
) . ANSWER BY GREAT AMERICAN 
) INSURANCE COMPANY 
) 
) 
) 
) 
) 

Defendants. ) 
--------~~~~-------

Now comes the Defendant Great American Insurance Company ("Great 

American"), who responds to the allegations of the Amended Complaint as follows: 

FOR A FIRST DEFENSE 

1. All allegations of the Amended Complaint not specifically admitted herein are 

denied. 

2. Paragraph 1 is admitted. 

3. Paragraph 2 is admitted. 

4. Paragraph 3 is admitted. 

5. Great American lacks sufficient information to admit the allegations of Paragraph 

Four (4). 

6. In responding to Paragraph 5, Great American admits only that Edifice is the 

general contractor on the Project; that Edifice subcontracted certain mechanical 

contracting work to Walker White; that Great American is the surety on a payment bond 

1~ 
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surety and Walker White is principal, then HHWS is a "remote claimant" as that term is 

defined by S.C. Code Ann. § 29-5-440. 
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16. HI1WS's recovery on the bond is limited to the amount, if any, that Walker White, 

as the "bonded contractor" owed to Mechanical at the time Walker White received 

notice of HHWS's claim for payment. 

17. Walker White and Great American will show that Walker White owed no money 

to Mechanical at the time that HHWS gave notice of its claim for payment. Accordingly, 

HHWS is not entitled to any recover on the payment bond: 

FOR A THIRD DEFENSE 

18. HHWS has failed'to plead compliance with all conditions precedent to recovering 

on the bond and its bond claim should be dismissed pursuant to Rules 9(c) and 

12(b)(6), SCRCP. 

19. Great American does not admit or consent that HHWS has complied with all 

conditions precedent to recovering on the paym~nt bond and demands strict proof 

thereof. 

3 
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Wherefore, having responded to the Amended Complaint, Great American prays 

that the claims set forth therein against Great' American be dismissed with prejudice 

with costs and fees taxed against the Plaintiff. 

July 20, 2010 

Chari s . cDonald 
ROBINSON, McFADDEN & MOORE, P.C. 
Post Office Box 944 
Columbia, SC 29202 
(803) 779-8900 

Counsel for Defendant Great American 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Hard Hat Workforce Solutions, LLC 

Plaintiff, 

Vs. 

Mechanical HV AC Services, Inc. & 
Great American Insurance Company 

. Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COUT OF COMMON PLEAS 

Civil Action No.: 2010-CP-46-1951 

~ = -< '-' <=> -r. 
. a "", L [-

AMENDED COMPLAiNt.': c:: 1'1 
~ I.J 

(Jury Trial Demand~~:~; , 
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The Plaintiff, Hard Hat Workforce Solutions, Inc. ("HHWS"), complaining of the 

Defendants, Mechanical HVAC Services, Inc. ("Mechanical"), Great American Insurance 

Company of America ("GAIC"), and Liberty Mutual Insurance Company ("Liberty Mutual") 

would show: 

General Factual and Jurisdictional Allegations 

1. HHWS is a corporation organized and existing under the laws of the State of North 

Carolina with its principal place of business in Greensboro. At all times relevant hereto, HHWS 

was engaged in the business of providing skilled manpower and construction labor to contractors 

and subcontractors in the construction industry. 

2. Mechanical is, upon infonnation and belief, a corporation organized and existing under 

the laws of the State of Georgia. At all times relevant hereto, Mechanical was engaged in the 

business of mechanical contracting. 
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3. GAIC is a corporation organized and existing under the laws. of some state other than the 

State of South Carolina. At all times relevant hereto, GAIC was engaged in the business of 

serving as payment bond surety for Walker White, Inc. 

4. Liberty Mutual is a corporation organized and existing under the laws of some state other 

than the State of South Carolina. At all times relevant hereto, Liberty Mutual was engaged in the 

business of serving as payment bond surety for Edifice, Inc. 

5. Upon information and belief, in the Fall of 2008, York County School District Number 

One ("the District") entered into a contract with Edifice, Inc. ("Edifice") to serve as the general 

contractor for a school known as the York Comprehensive High School and Floyd D. Johnson 

Tech Center ("the Project"). Liberty Mutual issued a payment bond for the benefit and protection 

of all subcontractors, suppliers, and their subcontractors and suppliers. Edifice subcontracted the 

mechanical work to Walker White, Inc. GAIC issued a labor and material payment bond for the 

Project for the protection and benefit of Walker White's subcontractors and suppliers, and their 

sub-subcontractors and suppliers. Walker White subcontracted a portion of their scope of work to 

Mechanical, and Mechanical, in tum, employed the services of HHWS. 

6. HHWS supplied labor for the benefit of Mechanical, Walker White and Edifice in the 

completion of the project for which HHWS has not been paid in full. The unpaid principal 

balance due to HHWS is $108,337 .68, (one hundred eight thousand three hundred thirty seven 

dollars and sixty eight cents). 

By Way of a First Cause of Action Against Mechanical 
(Breach of Contract) 
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13. GAIC issued a labor and material payment bond for the benefit and protection of all 

claimants, subcontractors and sub-subcontractors to Walker White on the project, including 

HHWS. HHWS has properly perfected its payment bond claim. 

14. HHWS is a proper claimant under the bond. GAIC is liable to HHWS pursuant to the 

terms and conditions of the payment bond for the reasonable value of the labor and materials 

HHWS provided to the Project in an amount in excess of$108,337.68. 

By Way of a First Cause of Action Against Liberty Mutual . 
(Labor and Material Payment Bond) 

15. HHWS has provided labor and materials to the Project with a reasonable worth and value 

in excess of$108,337.68 for which HHWS has not been paid. 

16. Liberty Mutual issued a labor and material payment bond for the benefit and protection of 

all claimants, subcontractors and sub-subcontractors to Edifice, inc. on the Project, including 

HHWS. HHWS has properly perfected its payment bond claim. A copy of the bond is attached 

as exhibit B. 

17. HHWS us a proper is a proper claimant under the bond. Liberty Mutual is liable to 

HHWS pursuant to the terms and conditions of the payment bond for the reasonable value of the 

labor and materials HHWS provided to the Project in an amount in excess of$108,337.68. 

By Way of a Third Cause of Action Against Mechanical and a Second Cause of Action 
Against GAIC and Liberty Mutual 

(Statutory Interest and Attorney's Fees) 

18. Heretofore, HHWS made a lawful and proper demand upon GAIC, Mechanical and 

Liberty Mutual for payment pursuant to S.C. Code §27-1-15. Neither GAIC, Mechanical 

properly, nor Liberty Mutual remitted payment to HHWS in accordance with the statute. 
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19. As a consequence of the foregoing, GAlC, Mechanical and Liberty Mutual are liable to 

HHWS for post-judgment interest and attorney's fees. 

Wherefore, HHWS prays for judgment in its favor against Defendants on all causes of 

action, for actual damages in an amount in excess of $108,337.68, (the exact amount to be 

proven at trial), for attorney's fees, for prejudgment interest and statutory interest, for the costs of 

this action, for a trial by jury and for such other and further relief as is just and proper. 

June 17,2010 

all 
o Office Box 61110 
olumbia, SC 29260-1110 

803.252.7693 
Attorneys for-Plaintiff 
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THE AMERICAN INSTITUTE OF ARCHITECTS 

Bond No. 018017384 

AlA Document A312 

Payment Bond 

Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable. 

CONTRACTOR (Name and Address): 

Edifice, Inc. 

1401 W. Morehead Street 

Charlotte, NC 28208 
OWNER (Name and Address): 

York School District Number One 

1475 East Liberty Street, P.O. Box 770 

York, SC 29745 
CONSTRUCTION CONTRACT 

Date: July 28,2008 

SURETY (Name and Principal Place of Business): 

Liberty Mutual Insurance Company 

175 Berkeley Street 

Boston, MA 02117 

Amount: ($80,970,953.00 ) Eighty Million Nine Hundred Seventy Thousand Nine Hundred Fifty Three Dollars and 00/100 

Description (Name and Location): . 
Yorl< One Comprehensive High School and Floyd D. Johnson Technology Center, Yorl<, SC 29745 

BOND ""UUtI""" . . 
Date (Not earlier than constr~~~~9.~~: August 4, 2008 
Amount: ($ 80,970,953.00 ) ~ghtj ~nion Nine~r~Seventy Thousand Nine Hundred Fifty Three Dollars and 00/100 
Modifications to this Bond:! lORPOR ... '\ ONone . 0 See Page 6 . =.c A~}: 

CONTRACTOR AS PRINCIPAi t S E i SURETY 
Company: \. ~\Corpor ~) i Company: (Corporate Seal) 

Edifice, Inc. ~~ ~~.... • •••• ~~~~ Liberty MutuallR urance compaIT t.~ it 
' j t(1.0v ~... . .' . 'J .. 

Signature: '" A ~".,. Signature:' t n tl.l. i". I .', LL. D . 
Name and Title: ~ tv. Name and Titl : Jennif r B. Gullett 

-.~ /' Attorney-in-Fact 

(Any additional Signatures appear on page 6) 

(FOR INFORMATION ONLY-Name, Address and Telephone) 
AGENT or BROKER: OWNER'S REPRESENTATIVE (Architect, Engineer or 
Willis of North Carolina, Inc. other party): 
P.O. Box 31817 LS3P Associates, LTD 
Charlotte, NC 28231-1817 701-A Lady St 

Columbia, SC 29201 

AJA DOCUMENT A312· PERFORMANCE BOND AND PAYMENT BOND' DECEMBER 1984 ED .• AlA ® 
THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK AVE., N.W., WASHINGTON, D.C. 20006 
THIRD PRIHTIHG • MARCH 1987 

A312·1984 4 
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1 The Contractor and the Surety, jointly and severally, 
bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner to pay· for labor; 
materials and equipment furnished fOr·use in Jhe perfor­
mance of the Construction Contract. which is incorpo­
rated herein by reference. 

2 With respect to the Owner, this obligation shall be 
null and void if the Contractor: 

. 2.1 Promptly makes payment. directly or indirectly. 
for all sums due Claimants. and 

2.2 Defends, indemnifies and holds harmless the 
Owner from claims, demands. liens or suits by any 
person or entity whose claim. dem.and. lien or suit is 
for the payment for labor. materials or eqLiipment fur­
nished for use in the performance of the Construction 
Contract, provided the Owner has promptly notified 
the Contractor and the Surety (at the iiddress 
described in Paragraph 12) of any claims, demands, 
liens or suits and tendered defense of such Claims, 
demands, liens or suits to the Contractor and the 
Surety. a.nd provided there is no Owner Default. 

3 With respect to Claimants. this obligation shall be 
null and void if the Contractor promptly makes pay­
ment, directly or indirectly. for all sums due. 

4 The Surety shall have no obligation to Claimants 
under this Bond until: 

4.1 Claimants who are employed by or have a direct 
'contract with the Contractor have given notice to the 
Surety (at the address ~escribed In Paragraph 12) and 
sent a copy, or notice thereof. to the Owner, stating 
that a claim is being made under this Bond and. with 
substantial accuracy, the amount of the c.laim. 

4.2 Claimants who do not have a direct contract 
with the Contractor: 

.1 Have furnished written notice to the Con­
tractor and sent a copy. or notice thereof, to 
the Owner. within 90 days after having last 
performed labor or last furnished materials or 
equipment inCluded in the claim stating, with 
substantial accuracy. the amount of the claim 
and the name of the party to whom the 
materials were furnished or supplied or for 
whom the labor was done or performed; and 

.2 Have either received a rejection in whole or 
in part from the Contractor. or not received 
within 30 days of furnishing the above no­
tice any communication from the Contractor 
by which the Contractor has indicated tne 
claim will be paid directly or indirectly; and 

.3 Not having been paid within the ab9ve 30 
days. have sent a written notice tq the Surety 
(at the address described in Paragraph 12) and 
sent a copy. or notice thereof. to the Owner. 
stating that a claim is being made under this 
Bond and enclosing a copy of the previous 
written notice furnished to the Contractor. 

5 If a notice required by Paragraph 4 is given by the 
Owner to the Contractor or to the Surety. that is suffi­
cient compliance. 

• r I" 
6 When the Claimant has satisfied the conditions of 
Paragraph 4, the Surety' shall promptly and at the 
Surety's expense take the following actions: 

6.1 Send an answer to the Claimant, with a copy to 
the Owner, within 45 days after receipt of the claim, 
stating the amounts that are undisputed and the basis 
for challenging any amounts that are disputed. 

6.2 Payor arrange for payment of any undisputed 
amounts . 

7 The Surety's total obligation shall not exceed the 
amount of this Bond. and the amount of this Bond shall be 
credited for any payments made in good faith by the SUrety. 

8 Amounts owed by the Owner to the Contractor under 
the Construction Contract .shall be used for the perfor­
mance of the Construction Contra,ct and to satisfy claims, 
if any,under any Construction Performance Bond, ·By 
the Contractor furnishing and the Owner accepting this" 
Bond,they agree that all funds earned by the Contractor 
i.n the performance of the Construction Contract are 
dedicated to s.atiSfy pbligati9ns of the Contractor and 
the Surety under this Bond. subject to the Owner's prior­
ity to use the "funds for the completion of the work. 

9 The Surety shall not 'be liable to the Owner, Claimants 
or others for· obligations of the Contractor that are unrelat­
ed to the ConstiudionContract. The Owner shall not be 
liable for payment of any costs or expenses of any Claim­
ant under this Bond, and shall have under this Bond no obli­
gations to make payments to. give notic::es on behalf of, or 
othelWise have obligations to Claimants under this BOnd. 

10 The Surety hereby waives notice of any change. 
including changes of time, to the Construction Contract 
or to related subcontracts. purchase orders and other 
obligations. 

11 No suit or action shall be commenced by it Claimant 
under this Bond other than in a court of competent juris­
diction in the location in which the work or part of the 
work is located or after the expiration of one year from the 
date (1) on which the Claimant gave the notice required by 
Subparagraph 4.1 or Clause 4.2.3, or (2) on which the last 
labor or service was performed by anyone or the last mate­
rials or equipment were furnished by anyone under the Con­
struction Contract, whichever of (1) or (2) first occurs. If the 
provisions of this Paragraph are void or prohibited by law, 
the minimum period of limitation available to sureties as a 
defense in the jurisdiction of the suit shall be applicable. 

12 Notice to the Surety. the Owner or the Contractor 
shall be mailed or delivered tei the address shown on the 
signature page. Actual receipt of notice by Surety, the 
Owner or the Contractor, however accomplished. shall 
be sufficient compliance as of the date received at the 
address shown on the signature page. . 

13 When this Bond has been furnished to comply with a 
statutory or other legal requirement in the location where 
the construction was to be performed. any provision in this 
Bond conflicting with said statutory or legal requirement 
shall be deemed d~leted herefrom and provisions con­
forming to such statutory or other legal requirement shall 
be deemed incorporated herein. The intent is that this 

AlA DOCUMENT A312' PfRFORM"NCE BOND "NO PAYMENT BONO' DECEMBER 1984 ED.' AI"e. 
THf AMERICAN INSTITUH OF ARCHITECTS. 1735 NEW YORK AVE .. NW .. WASHINGTCN. D.C. 20006 
THIRD PRINTING' M"RCH 1987 

A312-1984 5 

23 



V,,· , 

Bond shall be construed as a statutory bond and not as a 
common law bond. 

14 Upon request by any person or entity appearing to be a 
potential beneficiary of this Bond, the Contractor shall 
promptly furnish a copy of this Bond or shall permit a copy 
to be made. 

15 DEFINITIONS 

15.1 Claimant: An individual or entity having a direct 
contract with the Contractor or with a subcontractor of 
the Contractor to furnish labor, materials or equip­
ment for use in the performance of the Contract. The 
intent of this Bond shall be to include without limita­
tion in the terms "labor, materials or equipment" that 
part of water, gas, power, light, heat, oil. gasoline, 
telephone service or rental equipment used in the 

MODIFICATIONS TO THIS BOND ARE AS FOllOWS: 

AIA312 Document Rider Attached 

Construction Contract, architectural and engineering 
services required for performance of the work of the 
Contractor and the Contractor's subcontractors and 
all other. items. fo~ ~hi.ch a mechanic's IiEm m~y be 
asserted In the Jurrsdlctlon where the labor materials 
or equipment were furnished. ' 

15.2 Construction Contract: The agreement between 
the Owner and the Contractor identified on the sig­
nature page, including all Contract Documents and 
changes thereto. 

15.3 Owner Default: Failure of the Owner which has 
neither been remedied nor waived, to pay the Con. 
tractor as required by the Construction Contrad or to 
perform and complete or comply with the other terms 
thereof. 

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.) 

CONTRACTOR AS PRINCIPAL 
Company: (Corporate Seal) 

SURETY 
Company: (Corporate Seal) 

Signature: _________________ _ Signature: ________________ _ 
Name and Title: Name and Title: 
Address: Address: 

lilA DOCUMENT 11312 • PERFORMANCE BONO AND PAYMENT BOND' DECEMBER 1934 ED .• AlA ® 
THE AMERICAN INSTITUTE OF ARCHITECTS. 1735 NEW YORK AVE. .• N.W., WASHINGTON. D.C. 20006 
THIRD PRINliNG • MARCH 1987 

A312-1984 6 
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~Libertx . \p Muturum 
Interchange Corporate Center 

450 Plymouth Road, SI,Jite 400 
Plymouth Meeting, PA. 19462-1644 

Ph. (610) 832-8240 

RIDER AMENDING AIA312 PAYMENT BOND 

This rider is to be attached to ana fonn a part of surety bond number 018017384 , dated the 4th 
day of August , 2008 executed by L1BERlY MUTUAL INSURANCE C'~O~M-!-=P:-:CA""'NO-:y"-,-a 
Massachusetts stock insurance company, as surety (the u~urety"), on behalf of __ ---'=E"'d"'-ifi""ce~, I""n-""c.'--_____ _ 

1401 W. Morehead Street. Charlotte,NC 28208 
~~ __ ~~~~~~~~~~~ _________________________ ' asprincipal(thenPrincipa~, 
in favor of York School District Number One 

·1475 East Liberty Street. P.O. Box nO,-York,NC 29745 
________________________________________________ -', as obligee (the ·Obligee"). 

WHEREAS, the Principal has by written agreement dated the 28th day of July ,2008 , 
entered into a contract (the "Contract") with the Obligee for: York One Comprehensive High Schoof and Floyd D. 
Johnson Technobgy Center, York, SC 29745 

WHEREAS, upon the request of the Principal and Obligee, the attached bond is hereby amended as follows: 

Paragraph 6 is replaced with the following: 

When the Claimant has satisfied the conditions of Section 4 and provided the Surety with a swam 
statement and documentation in full support of its claim, then the Surety shall promptly and at 
Surety's expense take the following actions: 

6.1 Send an answer to the Claimant, with a copy to the Owner, within 45 days after receipt of 
the swam statement and documentation in full support of the Claim, stating the amounts that are 
undisputed and the basis for challenging any amounts that are disputed. 

6.2 Payor arrange for payment of any undisputed amounts. 
,.', ..... "" 

This change is effective as of the effective execution date of the Bond to which it is attached. ,"'~O\fICE: ;;:~'" 
... ' y .......... '~ " 

The attached bond shall be subject to all of its terms, conditions and limitations except as herein mod'ffied. •• ·.. . .. ••• C! '\ 
IN WITNESS WHEREOF, said Principal, Surety, Obligee and Additional Oblige:e have causel i~SOO:~:11r~ \ i 
be duly signed and sealed this 4th day of Au ust , 2008 :: : 1:,: A" : = ... z. ~. ~.tLI': = 

Edifice, Inc. 
(Principal) 

UBERTY MUTUAL INSURANCE COMPANY 
(Surety) 

York School District Number One 
(Obligee) 

(Additional Obligee) 

(Additional Obligee) 

LMIC-xxx AIA312 Document Rider 

By: 
Title: 
Date: 

By: 
Trtle: 
Date: 

By: 
Title: 
Date: 

By: 
Title: 
Date: 

By: 
Title: 
Date: 

~O·. .I. ~ 
-:., ~ Se -:~"r' I 

" ~RO~ ~ .. 'ti. , ~\ .. 
, 4 "1" .... ,.",' 

13. ia[[(tt 
(Seal) 

(Seal) 

______________ (Seal) 

______________ (Seal) 

11/07 
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This Power of Attorney limits the acts of those named herein. and they have no authority to bind the Company except In the manner and to the 
extent h.e~ln stated. Not valid for mortgage. note. loan. letter of credit. bank deposit, currency rate. interest rate or residual value guarantees, 
To o;onfinn the validity of this Power of Attorney call 610-832..a240 between 9:00 am and 4:30 pm EST on any business day, 

KNOW ALL PERSONS BY THESE PRESENTS: 

UBERTY MUTUAL INSURANCE COMPANY· 
BOSTON. MASSACHUSETTS 

POWER OF ATIORNEY 

That Uberty Mutual Insurance Company (the "CompanYi, a Massachusetts stock insurance company, pursuant to and by authority of the ~aw and 
('-uthOrizatidon

lawf
. herelinafter s~ 'O,rth, d~ hell reby named' consli~utehand appoint, '" .,. "'1" •••••••••••••••••••••• J.~.IJ!'.if.~r:Ja,.G.y.l.t~R ............... <: •••• _ ••••••••••••• :J 

Its true an u attorney.,n- a.ct, wllh fu power an authority ereby conferred to sign, execute and aCMowleoge, at any location witnin the Uniteo 
States, the following surety bond: 

Principal Name: Edifice, Inc. 

Obligee Name: York School District Number One 

UV!S Surety Bond Number. 018017384 Bond Amount: See Bond Form 

That this power is made and executed pursuant to and by authority of the following By-law and Authorization: 

ARTICLE XIII - Execution of ContraCts: Section 5. Surety Bonds and Undertakings. 
Any officer Of the Compa.ny authorized for that purpose in writing by the chairman or the· president, and subject to such limitatiOns as·the 
chalnnan or the president may prescn'be, shall appoint such attorneys-in-fact; as may be necessary to act in behalf of the Company to milke, 
execute, seal, acknowledge· and deliver as· surety any and all undertakings, bonds, ~rlizances and other surety o\l!igalians. Such 
attomeys-ln-fact. subject to the UmitaUons set forth In thelr respective powers of attorney, ShaIJ have fuD poWer to bind the COmpany by thelr 
signature and execution of any suCh Instruments and to attach the~tO th~ seal Of the Compa."y. When so executed such Instruments shatl be 
as binding as if signed by the president and attested by the secretary. 

By the fonowing instrument the chairman or the president has authorized the officer or other official named therein to appoint attorneys-in-fact: 

Pursuant to ArUde XIII, Secti~lO 5 of the By~aws, Gamet W. 86ott, AssIstant Secretary Of Uberty Mutual Insurance Company, is hereby 
authorized to appoint such attorneys-In-fact as may be necessary to act in behalf of the Company to make, execute, seal, acknowledge and 
deliver as surety any and ail undertakings, bonds, recognizances and other surety obligations. 

That the By~aw and the Authorization set forth above are true copies thereof and are now in full force and effect. 

IN WiTNESS WHEREOF, this Power of Attomey has been subscribed by an authorized officer or official of the Company and the corporate seal of Uberty 
Mutual Insurance Company has been affIXed thereto in Plymouth Meeting, Pennsylvania this 23n1 day of MAY, 2006. . 

COMMONWEALTH OF PENNSYLVANIA 55 
. COUNTY OF MONTGOMERY 

LIBERTY MUTUAL INSURANCE COMPANY 

~4·.p·~ 
By ____ ~-=~~~--~~--------_ 

Gamet W. Bliott, Assistant Secretary 

On this ~day of. MAY. ~ before me, a Notary Public, personally Came Gamet W, BOott, to me known, and acknowledged that he Is an 
Assistant Secretary of Uberty Mutual Insurance Company; that he knows the seal of said corporation; and that he executed the ail9Ve Power of Attorney 
and affIXed the corporate seal of liberty Mutual Insurance Company thereto with the authority and at the direction of said corporation. 

IN TESTIMO~~~RE~ ave hereunto subsaibed my name and affixed my notarial seal at Plymouth Meeting, Pennsylvania, on the day and year 
first above JP!@!; ~",Olll~b~ ~ . 

,..;; <-0 "'i'(,.. <"' Nolorlnl Seal a:-- LJ 
~ 'P Teresa Pastella, NOlary Public B ~1iLd'2a,. 

OF Plymouth Twp .. Montoomcry County y . 
. ~ ~ My Commission Expires M~r. 28.2009 Teresa Pastena, Notary Public 

.... ~~ ~' . 
ceRllFICAT~'k..." ::!'sYt.."I'~ ,(J Member, PeMsylvania AssocIaUon 01 NotarieS 

I, the underslgne , A~tant Secretary Of Uberty Mutual Insurance Company, do hereby certify that the original power of attorney of which the 
foregoing is a fun, true and correct copy, is in full force and effect on the datE' Of this certificate; and I do further certify that the officer or officlal who 
executed the said power of attorney Is an Assistant Secretary specially authorized by the chairman or the president to appoint attorneys-In-fact as 
provided in Article XIII, Section 5 of the By-laws of Uberty Mutual Insurance Company. 

This certificate and the above power of attorney may be signed by facsimile or mechanlcaDy reproduCed signatures under and by authority of the 
following vote of the board of directors of Liberty Muluallnsurance Company at a meeting duly called and held on the 121h day of March, 1980. 

VOTED that the facsimile Of mechanically reproduced signature of any assistant secretary of the company. wherever appearing upon a certified copy 
of any power Of attomey Issued by the company in connection with surety bonds, shall be valid and binding upon the company with the 
same force and effect as th?ugh manually affIXed. 

4th 
IN TEst~~yvHEREOF '1d5'if hereunto subscribed my name and affixed the corporate seal of the said company, this· ____________ day 

of .' 

By~G: 
David M. Carey. ASsistant Secretary 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Hard HatWorkforce Solutions, LLC, 

Plaintiff, 

v. 

Mechanical HVAC Services, Inc., 
Great American Insurance 
Company, and Liberty Mutual 
Insurance Company 

) 
) IN THE COURT OF COMMON. PLEAS 
) 

) Case No.: 2010-CP-46-01951 
) 
) 
) 
) AMENDED ANSWER BY GREAT 
) AMERICAN INSURANCE COMPANY 
) 
) 
) 
) 
) 

Defendants. ) 
--------------~--------

Now comes the Defendant Great American Insurance Company ("Great 

American"), who responds to the allegations ofthe Amended Complaint as follows: 

FOR A FIRST DEFENSE 

1. All allegations of the Amended Complaint not- specifically admitted herein are 

denied. 

2. Paragraph 1 is admitted .. 

3. Paragraph 2 is admitted. 

4. Paragraph 3 is admitted. 

5. Great American lacks sufficient information to admit the allegations of Paragraph 

Four (4). 

6. In responding to Paragraph 5, Great American admits only that Edifice is the 

general contractor on the Project; that Edifice 'subcontracted certain mechanical 

contracting work to Walker White; that Great American is the surety on a payment bond 
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furnished by Walker White as principal; and that Walker White subcontracted part of its 

scope of work to Mechanical. 

7. Great American lacks sufficient information to admit the allegations of Paragraph 

Six (6) and demands strict proof of same. 

8. The allegations of Paragraphs 7 through 11 do not relate to Great American. 

9. Great American lacks sufficient information to admit the allegations of Paragraph 

Twelve (12) and demands strict proof of same. 

10. In responding to Paragraph 13, Great American admits only that it is the surety 

on a payment bond with Walker White as principal and that said bond is for the benefit 

of all defined claimants who are entitled to seek relief against the bond. 

11. Paragraph 14 is denied. Great American demands strict proof that HHWS is a 

claimant on the bond and further denies that HHWS is entitled to recover on the bond if 

it is a proper claimant. 

12. The allegations of Paragraphs 15 through 17 do not relate to Great American. 

13. In responding to Paragraph 18, Great American admits only that HHWS made a 

claim for payment on the bond. 

14. Paragraph 19 is denied. 

FOR A SECOND DEFENSE 

15. If HHWS is a proper claimant on the payment bond on which Great American is 

surety and Walker White is principal, then HHWS is a "remote claimant" as that term is 

defined by S.C. Code Ann. § 29-5-440. 
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16. HHWS's recovery on the bond is limited to the amount, if any, that Walker White, 

as the "bonded contractor" owed to Mechanical at the time Walker White received 

. notice of HHWS's claim for payment. 

17. Walker White and Great American will show that Walker White owed no money 

to Mechanical at the time that HHWS gave notice of its· claim for payment. Accordingly, 

HHWS is not entitled to any recover on the payment bond. 

FOR A· THIRD DEFENSE 

18. HHWS has failed to plead compliance with all conditions precedent to recovering 

on the bond and its bond claim should be dismissed pursuant to Rules 9(c) and 

12(b)(6), SCRCP. 

19. Great American does not admit or consent that HHWS has complied with all 

conditions precedent to recovering on the payment bond and demands strict proof 

thereof. 

FOR A FOURTH DEFENSE· 

20. Upon information and belief, HHWS continued to supply labor to Mechanical after 

such time that it was clear that Mechanical could not, or would not, pay for the labor 

provided by HHWS. Great American is.informed and believes that HHWS continued to 

supply labor to Mechanical despite the fact that Mechanical tendered numerous checks 

to HHWS which were not honored due to insufficient funds. 

21. Under its agreement with Mechanical, . HHWS had no continuing obligation to 

supply labor if Mechanical was not paying for same. 

22. By continuing to provide labor to Mechanical with no reasonable expectation of 

payment, HHWS acted as a volunteer with no accompanying right to payment. HHWS 
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further failed to act in a reasonable manner so as to limit its economic harm. Therefore, 

if HHWS is otherwise entitled to any recovery against Great American on the bond, 

such recovery should be precluded or, alternatively, limited to the amount due HHWS 
. 

for labor prior to such time that it was no longer reasonable for HHWS to continue to 

supply labor to Mechanical. 

WHEREFORE, having responded to the Amended Complaint, Great American 

prays that the claims set forth therein against Great American be dismissed with 

prejudice with costs and fees taxed against the Plaintiff. 

July 28, 2010 

Chares H. McDonald 
ROBINSON, McFADDEN & MOORE, P.C. 

. Post Office Box 944 
Columbia, SC 29202 
(803) 779-8900 

Counsel for Defendant Great American 
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) STATE OF SOUTH CAROLINA 

COUNTY OF YORK 
) IN THE COURT OF COMMON PLEAS 
) 

Hard Hat Workforce Solutions, LLC, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

Mechanical HVAC Services, Inc., ) 
Great American Insurance ) 
Company, and Liberty Mutual ) 
Insurance Company, ) 

) 
Defendant. ) 

Case No.: 2010-CP-46-01951 

MOTION FOR SUMMARY 
JUDGMENT 

Now comes Defendant Great American Insurance Company, who moves for 

summary judgment on all claims against it pursuant to Rule 56, SCRCP. In support of 

this motion, Great American submits the interrogatory responses of Plaintiff Hard Hat 

Workforce Solutions, LLC, the judgment entered in this matter in favor of Hard Hat 

Workforce Solutions, LLC against Mechanical HVAC Services, Inc., along with the 

affidavits of Amy Miller, JT East, Linda Schilling and Robert White, all filed herewith. 

This motion is based upon the following undisputed facts: 

1. Great American Insurance Company is surety on a payment bond issued by its, 

principal, Walk~r White, Inc., on a school project' in York County. 

2. Hard Hat Workforce Solutions is a provider of skilled labor who provided skilled 

labor directly to Mechanical HVAC Services for the school project. 

3. Hard Hat Workforce Solutions is a "remote claimant" on the subject bond per 

S.C. Code Ann. § 29-5-440. 
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4. Walker White, as principal on the bond sued on, is the "bonded contractor" per 

S.C. Code Ann. § 29-5-440. 

5. 0 Hard Hat Workforce Solutions did not provide Walker White with any written 

notice of furnishing labor as set forth in S.C. Code Ann. § 29-5-440 until February B, 

2010. 

6. Per S.C. Code Ann. § 29-5-440, the liability of Great American, as surety, and 

Walker White, as principal, on the bond is limited to the amount tharWalker White owed 

to Mechanic HVAC Services, Inc. oat the time Walker White first received written notice 

of Hard Hat's furnishing of labor; 

7. Walker White first received written notice of Hard Hat's claim by certified mail in a 

letter dated March 5, 2010. 

B. As of February B, 2010, Walker White owed no money to Mechanical HVAC 

Services, Inc. 

Because the undisputed facts establish that Hard Hat Workforce Solutions is not 

entitled to recover any amount on the bond sued on, Great American Insurance 

Company is entitled to summary judgment in its favor. 

June 29, 2011 

Charles H. McDonald 
ROBINSON, McFADDEN & MOORE, P.C. 
Post Office Box 944 
Columbia, SC 29202 
(B03) 779-8900 

Counsel for Defendant Great American 
Insurance Company 
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STATE OF SOUTH CAROLINA ~ ~) U- IN VHE COURT OF COMMON PLEAS 

COUNTY OF YORK 

Hard Hat Workforce Solutions, LLC, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No.: 2010-CP-46-1951 

-, .. . , 

Mechanical HV AC Services, Inc., 
Great American Insurance Company & 
Liberty Mutual Insurance Company, 

) -. . 
) 
) 
) 

Defendants. ) 
) 

MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 

Plaintiff ("Hard Hat") contracted with Mechanical HVAC Services, Inc. ("MHS") and 

provided MHS with more than $100,000.00 in labor for which it has not been paid. MHS was a 

Subcontractor to Walker White. Walker White was itself a subcontractor to the general 

contractor and not required to provide a payment bond. Nonetheless Walker White obtained a 

private non-statutory bond from Great American Insurance Company ("GAIC"). The bond is an 

exhibit to the affidavit of Robert White. It contains no notice provisions, no time provisions, no 

definition of claimant, no definitions, no references to South Carolina statutory law and no limits 

on coverage. It merely states it is for the condition of the principal to "make payment to all 

persons supplying labor and material in the prosecution of the work" ... and it is "for the benefit 

of all persons supplying labor and material in the prosecution of the work" .... There is no 

question but that Har~ Hat is within the coverage of the scope of the bond, as written. 

33 



Walker White was fully aware of Hard Hat's furnishing oflabor to MHS almost from the 

inception of the Project. (see affidavits of Eric Schmidt and Eric Byrd.) Hard Hat provided 

Walker White with electronic notices offumishing labor on at least three occasions: August 4, 

2009, September 29,2009, and October 22,2009. These electronic notices occurred before 

Walker White made more than $100,000.00 in payments to MHS. However, in January and 

February of2010 Walker White claims to have made a final payment to MHS. 

Shortly after the alleged final payment to MHS, Hard Hat asserted a claim for 

nonpayment against MHS and GAle. Hard Hat provided notice to GAIC within ninety days of 

last performing its work and also filed suit within one year of the last date of work. GAIC 

contends that Hard Hat has no bond claim because it should have allegedly filed a special notice 

of furnishing based upon the 2000 amendments and changes to Chapter 5 oftide 29 ofthe South 

Carolina Code. GAIC concedes it did not file a Notice of Project Commencement. Nonetheless 

GAIC contends that Hard Hat failed to provide Walker White with a special notice of furnishing 

and consequently, Hard Hat has no rights under the bond. In essence, GAIC contends that all 

subcontractor payment bonds no longer provide any coverage whatsoever to remote tier 

claimants unless some kind of special notice of furnishing is filed, notwithstanding the language 

of the bond itself, and the failure of the principal to file a Notice of Project Commencement. 

GAle further argues that the electronic notice sent in this case was insufficient as a matter of 

law. 
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Argument 

I. Plaintiff Provided Electronic, Actual,and Constructive Notice of Furnishing In 
Accordance With South Carolina Law. 

In order to address GAle's legal arguments, a close reading of the following statutes is 

essential: 

SECTION 29-5-20. Lien of laborer, mechanic, subcontractor or materialman; limits on 
aggregate amount of liens filed by sub-subcontractor or supplier; limits on total aggregate 
amount of liens; exceptions; settlement of action to enforce lien. 

(A) Every laborer, mechanic, subcontractor, or person furnishing material for the 
improvement Of real estate when the improvement has been authorized- by the owner has a 
lien thereon, subject to existing liens of which he has actual or constructive notice, to the 
value of the labor or material so furnished, including the costs of the action and a 
reasonable attorney's fee which must be determined by the court in which the action is 
brought but only if the party seeking to enforce the lien prevails. If the party defending 
against the lien prevails, the defending party must be awarded costs of the action and a 
reasonable attorney's fee as determined by the court. The fee and the court costs may not 
exceed the amount of the lien. The lien may be enforced as herein provided. 

(B) In no event shall the aggregate amount of any liens filed by a sub-subcontractor or 
supplier exceed the amount due by the contractor to the subcontractor to whom the sub­
subcontractor or supplier has supplied labor. material. or services unless the sub­
subcontractor or supplier has provided notice of furnishing labor or materials by certified or 
registered mail to the contractor. Such notice of furnishing labor or materials shall include: 

(1) the name of the sub-subcontractor or supplier who claims payment: 

(2) the name of the person with whom the claimant contracted or by whom he was 
employed; 

(3) a description of the labOr. services. or materials furnished and the contract price or 
value thereof. Materials specially fabricated by a person other than the one giving notice 
and the contract price or value thereof. shall be separately stated in the notice; 

(4) a description of the project where labor. services. or materials were used sufficient for 
identification; 

(5) the date when the first and the last item of labor or service or materials was actually 
furnished or scheduled to be furnished: and 

(6) the amount claimed to be due. if any. 
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After receiving such notice, no payment by the contractor to the subcontractor will lessen 
the amount recoverable by the person so giving notice. However, in no event shall the total 
aggregate amount of liens on the improvement exceed the amount due by the owner. 

SECTION 29-5-23. Notice of Project Commencement; location notice; failure to file notice. 

Any person entering into a direct agreement with. or with the consent of. an owner for the 
improvement of real property may file with the clerk of court or register of deeds in the 
county or counties where the real property is situate a notice of project commencement. 
The notice of project commencement shall contain the following information: 

(1) the name and address of the person filing the notice of commencement; 

(2) the name and address of the owner or developer; 

(3) a general description of the improvement; and 

(4) the location of the project. 

The notice must be filed within fifteen days of the commencement of work and must be 
accompanied by a filing fee of fifteen dollars to be deposited in that county's general fund. 
The name and address of the contractor must be posted at the job site. A location notice 
also must be posted at the job site. The location notice must contain the following 
statement: "The contractor on the project has filed a notice of project commencement at 
the county courthouse. Sub-subcontractors and suppliers to subcontractors shall comply 
with Section 29-5-20 when filing liens in connection with this project." The failure to file a ' 
notice of project commencement shall render the provisions of Sections 29-5-20(8) and 29-
5-60(8) inapplicable. The failure to file a notice of project commencement shali also render 
the provisions of Sections 29-5-440. 11-35-3030(2)(c). 57-5-1660(b). and 11-1-120. 
relating to the reguirement of a notice of providing labor. materials. or rental eguipment 
inapplicable for a claim against a payment bond furnished by a contractor holding a direct 
contractual agreement with an owner. The filing of a notice of project commencement shall 
not constitute a cloud, lien, or encumbrance upon, or defect to, the title of the real property 
described' in the notice, nor shall it alter the aggregate amounts of liens allowable under 
Section 29-5-40, nor shall it affect the priority of any mortgage filed before or after the 
notice, nor shall it affect any future advances under any mortgage. The clerk of court or 
register of deeds in each county shall maintain a separate book and index of all notices of 
project commencements. 

SECTION 29-5-40. Notice to owner before lien attaches when laborer was employed by 
someone other than owner. 

Whenever work is done or material is furnished for the improvement of real estate upon the 
employment of a contractor or some other person than the owner and such laborer, 
mechanic, contractor or materialman shall in writing notify the owner of the furnishing of 
such labor or material and the amount or value thereof, the lien given by Section 29-5-20 
shall attach upon the real estate improved as against the true owner for the amount of the 
work done or ma'terial furnished. But in no event shall the aggregate amount of liens set up 
hereby exceed the amount due by the owner on the contract price of the improvement 
l1ilade. . 
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SECTION 29-5-440. Suit on payment bond. 

Every person who has furnished labor, material, or rental equipment to a bonded contractor 
or its subcontractors in the prosecution of work- provided for in any contract for 
construction, and who has not been paid in full therefor before the expiration of a period of 
ninety days after the day on which the last of the labor was done or performed by him or 
material or rental equipment was furnished or supplied by him for which such claim is 
made, shall have the right to sue on the payment bond for the amount, or the balance 
thereof, unpaid at the time of the institution of such suit and to prosecute such action to 
final execution and judgment for the sum or sums justly due him. 

A remote claimant shall have a right of action on the payment bond only upon giving written 
notice by certified or registered mail to the bonded contractor within ninety days from the 
date on which such person did or performed the last of the labor or furnished or supplied 
the last of the material or rental equipment upon which such claim is made. However, in no 
event shall the aggregate amount of any claim against such payment bond by a remote 
elaimant exceed the amount due by the bonded contractor to the person to whom the 
remote claimant has supPlied labor. materials. rental equipment. or services. unless the 
remote claimant has provided notice of furnishing labor. materials. or rental equjpment to 
the bonded contractor. Such written notice to the bonded contractor shall be personally 
served or sent by fax or sent by electronic mail or sent by registered or certified mail, 
postage prepaid, to the bonded contractor at any·place the bonded contractor maintains a 
permanent office for the conduct of its business, or at the current address as shown on the 
records of the Department of Labor, Licensing and Regulation. After receiving the notice of 
furnishing labor, materials, or rental equipment, no payment by the bonded contractor shall 

. "' lessen the amount recoverable by the remote claimant. However, in no event shall the 
aggregate amount of claims on the payment bond exceed the penal sum of the bond. 

From a plain reading of the statute, several key provisions of the law undermine GAIC's 

argument: 

• The Payment defense is inapplicable as a matter oflaw, unless the person invoking its 

protection has first filed a "Notice of Project Commencement". According to the statute 

creating this instrument: "Any person entering into a direct agreement with, or with the 

consent of, an owner for the improvement of real property may file with the clerk of court 

or register of deeds in the county or counties where the real property is situate a notice of 

project commencement." Walker White failed to file this key document though the 

statute plainly says that they could have, thus, from the face of the plain language of the 
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statue it does not appear that the additional notice defense they attempt to assert is even 

viable. 

• The statutory scheme envisions at least three kinds of notices of furnishing. First of all 

there is the detailed notice with respect to lien'law claims set forth in 29-5-20(b) which is 

clearly inapplicable to the case at hand. This leaves merely the minimal notice of 

furnishing requirement "in writing" to an owner which is likewise clearly applicable only 

to a mechanic's lien, but nonetheless quite instructive because it sets out a lesser notice of 

furnishing statute in the same section of the law which simply requires ,very informal 

written notice for an initial claim, it must be merely a written notice. Finally, there is the 

similarly informal notice requirement of 29-5-440 which requires nonspecific "written 

notice" by personal delivery, fax, or electronic mail, among other more formal mediums. 

The facts of this case establish quite plainly that such electronic notices were in fact 

given to Walker White in full accordance with the infonnallesser notice provisions of the 

law (see affidavits of Eric Schmidt and Eric Byrd) which establish cOnclusively that Hard 

Hat has fully met all terms and conditions of the statute by providing electronic, actual 

and constructive notice to Walker White. 

GAIC cannot avail itself of the defense oflack of notice it attempts to assert because it failed 

to file a proper Notice of Commencement. Furthermore, even if Walker White could assert 

such a defense, the only evidence in the record is that Hard Hat gave and Walker White 

received proper electronic notice of furnishing prior to making more than $100,000 in 

payments to MHS. Walker White was plainly in a position to protect itself and Hard Hat 

through these timely and proper notices. 
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II. The Terms and Conditions of a Private Bond Are Not Rendered Meaningless 
by Virtue of Chapter 5 of Title 29 of the South Carolina Code Which Prescribes 
Merely Minimal Bond Coverage. When the Terms and Conditions of the Bond 

Provide Broader Than Minimal Coverage and Less Stringent Notice 
Requirements, the Terms and Conditions of the Bond Prevail Over the 

Minimum Statutory Coverage and Notice Requirement. 

GAIC's argument requires the court to ignore the plain language of the payment bond 

which imposes no notice requirements, no time limits, no definitions and clearly covers 

Hard Hat. In essence, GAIC contends the statutes entirely ''trump'' the language of the 

bond. This argument is flawed and incorrect as a matter oflaw. 

South Carolina has long recognized the distinction between private bonds, of which 

this is one, and public statutory bonds. Only in cases of statutorily required bonds is it 

appropriate to superimpose the statutory requirements which are jurisdictional, on the 

requirements of a bond. In the case of a private bond, freedom of contract prevails and 

even in the case of public bonds, the parties are always free to allow broader coverage 

than the statutory minimum. In other words the language of the bond means something 

and is never trumped by statute except to the extent that a bond cannot provide lesser than 

the minimum requirements prescribed by statute. This is quite consistent with the law of 

insurance in South Carolina and indeed the same rules of interpretation apply. Payment 

bonds must be construed in favor of coverage in accordance with their remedial purposes. 

Where a bond provides for broader coverage than may be required in a statute (similar to 

minImal insurance coverage) the language of the bond prevails. GAIC's failure to 

incorporate or reference the statutory language in its bond form, which it clearly could 

have done and determination to leave the language of its bond in the broadest form 

coverage conceivable, does not now allow it to come in after the fact and claim that it 

intended to limit coverage in accordance with a statute which it chose to ignore. 
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See for eXaI!1ple the following cases: 

• Wheeling v. Algernon-Blair, 329 F. Supp. 1360 (D.S.C. 1971). The terms and 

conditions of a private bond establish the terms and conditions of coverage and 

are not modified by reference to statutes unless the bond is statutorily required. 

Ambiguities in bonds must be construed against compensated sureties and in 

favor of laborers and materialmen. 

• Rish v. Theo Bros., 237 S.E. 2d 61 (S.C. 1977). The written terms and conditions 

of a bond prevail over a statute and the statutory requirements are minimal, but 

the bond itself may provide broader coverage to include items not ordinarily 

covered in a statute. 

• South Carolina Supply v.Stewart, 119 S.E. 2d 517 (S.C. 1961 LThe liability of a 

payment bond surety depends on the language of the bond. 

• Socar v.St. Paul Ins., 341 S.E. 2d 822 (S.C. App. 1986). A payment bond is a 

contract and it must be construed according to its language to effect the intent of 

the parties. 

• First National Bank v USF&G. 373 F. Supp. 235 (D.S.C. 1974). A payment bond 

is to be construed similarly to and insurance policy with all ambiguities to be 

resolved in favor of coverage and recovery for unpaid subs and suppliers. 

• Standard Accident v. Simpson 64 F. 2d 583 (4th Cir~ 1933). A compensated surety 

is strictly held to the obligations of the terms and conditions in its bond forms 

which it writes with all doubts resolved in favor of the claimant. 

• Moore Electric v. Ward. 450 S.E. 2d 96 (S.C. App. 1994). The language of the 

bond determines the sureties liability. 
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• Antley v. Nobel Insurance, 567 S.E. 2d 872 (S.C. App 2002). Insurance 

companies have the freedom to contract to offer greater coverage but not lesser 

covetage than the minimum statutory requirements. (Thus, by extension, a surety 

can write a bond with broader coverage than the minimum protections of the 

protections imposed by statute.) 

• 'USAA v. Markosky, 530 S.E. 2d 660 (S.c. App. 2000). An insurer can offer 

broader but not lesser coverage than the statutory minimums by the language in 

its policy. 

• SCDOT v. M&T, 667 S.E. 2d 7 (S.C. App. 2008). South Carolina Courts 

recognize and uphold the freedom of contract, and the language of contracts must 

be enforced and upheld unless in contravention of public policy. 

• Finally, Hard Hat would draw the court's attention to two very scholarly and 

thoughtful cases from other jurisdictions. In each case the surety attempted to 

argue that a statute effectively "trumped" the written terms of the bond it issued 

and that the broader coverage and language of its bonds became circumscribed by 

statutory amendments and changes. In both cases which involved private bons as 

in this case, the courts held that the sureties could have easily written the 

additional limitations in their bonds by reference to the statutes or otherwise, yet 

chose not to. Consequently, the bonds afforded coverage according to the palin 

terms of the bonds. SCACCI v. Hartford Insurance, 628 N.Y.S. 2d 746 (N.Y. 

1995) see also Sims Crane v. Reliance Insurance Co. 514 F,Supp. 1033 (D. Ga. 

1981). 
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In. If the Court Elects to Ignore the Terms and Conditions of the Contract and 
Construe Title 29 as Destroying the Freedom of Contract in South Carolina 

Thereby Adopting the Legal Position of Great American, Such an Interpretation 
Renders §29-S-440 Unconstitutional by Creating Disparate Treatment and 
Remedies Amongst Equally Situated Remote Tier Claimant Without Any 

Rational Basis and Destroys Freedom of Contracts. 

The biggest practical flaw in GAle's argument is that it requires and constitutionally 

defective result. Initially, it requires thi,s court to eliminate the freedom of contracts. Perhaps 

more importantly, it compels an arbitrary and disparate treatment between remote tier bond 

claimants as follows: 

Disparate Treatment of Remote Bond Claimant to GC Bond- where First Tier Sub is Paid 
in Full and there is No Notice of Project Commencement 

Owner 

Principal Surety 

First Tier Sub 

(In this instance the second or remote tier sub has a valid bond claim and the General failed to 

file a NOC). 

10 

42 



Disparate Treatment of Remote Bond Claimant to Sub's Bond- where First Tier Sub is Paid in 
Full and there is No Notice of Project Commencement 

GC 

Principal Surety 

First Tier Sub 

..• 1,.; 'j If :.J I. 

(In this instance the second or remote tier sub does not have a valid bond claim and the 

General failed to file a NOC). 

The only distinction is that the first case is the bond of a general contractor principal and 

the second case is the bond of a first tier sub. In other words, under GAIC's argument, GC bonds 

have greater coverage than sub payment bonds notwithstanding the language of the bonds. 

Second tier subs, mayor may not have claims against theoretically identical bonds. 

This type of disparate remedial treatment in the lien statute has previously been held 

unconstitutional with respect to the recovery of fees. Southeastern Home v. Platt. 325 S.E. 2d 

328 (S.C. 1984) and the court is cautioned that GAIC's argument leads to the identical results. 
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IV. There are Genuine Issues of Fact As to Whether Walker White Paid MHS in 
Full. 

Finally, GAIC has not established that Walker White paid MHS in full. Much of the 

alleged claim is based upon back-charges and cover damages, moreover, it is unclear whether or 

not all of MRS's claims and invoices were in fact paid in full and whether its change orders 

and/or time and materials invoices were paid in full. There was no lump sum contract between 

Walker White and MRS, therefore at the very least; issues of fact are present"in the case as to the 

issue of payment in full. 

For the foregoing reasons the motion should be denied. 

5!f11 /~£(JI/ 
~O 

BRUNER, POWELL, ROBBINS 

WALL & MULLINS, LLC 

Post Office Box 61110 

Columbia, SC 29260-1110 

803.252.7693 

Attorneys for Plaintiff 
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Hard Hat v. Mechanical 9/15/11 Motions Hearing 3 

1 THE COURT: Case number 2010-CP-46-1951, Hard Hat 

2 Workforce Solutions, LLC, Mechanical Services, Inc., and 

3 others. 

4 Mr. McDonald this is your motion for Summary Judgment? 

5 MR. MCDONALD: Yes, it is, Your Honor. 

6 THE COURT: All right. 

7 MR. MCDONALD: May it please t~e Court. If I may 

8 approach. You may have the file there, but, Your Honor, 

9 I've got a file with all the affidavits and filings and 

10 statutes in there. 

11 Your Honor, we bring a mess before you this morning, 

12 but we need some help from the court. 

13 THE COURT: What if I need help; who do I go to? 

14 MR. MCDONALD: If there's one thing we can agree on is 

15 the bad guy in this whole situation is the Mechanical HVAC 

16 Services is unfortunately down in Georgia that Hard Hat has 

17 and victimized both of the parties here. But while the main 

18 client is Great American Insurance Company, my real client 

19 is Walter White. They were the they were -- just to give 

20 you a little background. We're here on a bond claim by Hard 

21 Hat on the bond that Walker White furnished on the big York 

22 High School project out here. 

23 THE COU~T: Right. 

24 MR. MCDONALD: And Edifice out of Charlotte was the GC , 

25 Walker 'White was the sub to Edifice, big school, big 
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contract. They were the HVAC mechanical sub. Edifice 

2 required Walker White to furnish a payment bond for the 

3 project, which they did.) Great American is the insurer. 

4 Walker White subcontracted the installation of the duct work 

5 to Mechanical ·HVAC Services, Inc., also known at Willie. 

6 Everybody called him Willie, S9 if I lapse into Willie --

7 THE COURT: Willie Carver? 

8 MR. MCDONALD: Willie Carver. Yes, sir. And then 

9 Willie Carver and his company in turn entered into agreement 

10 with Hard Hat Workforce Solutions, which is a provider of 

11 skilled labor. They, in essence, provided his· labor on the 

12 project, and for purposes of this motion today, they are a 

13 remote claimant on the payment bond, as the statute that 

14 we're going to be dealing with primarily, 29-5-440 --

15 THE COURT: Right. 

16 MR. MCDONALD: has in the definitions remote 

17 claimant, and Walker White would be the bonded contractor. 

18 So, again, while Great American is the named party, Walker 

19 White is for all intents and purposes the defendant. They 

20 have accepted the tender of defense from Great American and 

21 they obviously have indemnity obligations under the bonding 

22 relationship. 

23 Some of the players, Your Honor, for Walker White, Amy 

24 Miller was the project manager.. And Amy Miller worked back 

25 and forth between Walker White's home office in Columbia and 
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their job site office at the high school. JTE is going to 

2 be a prominent name today was an assistant proj~ct manager 

3 at-Walker White who worked exclusively at the job site 

4 trailer at the job site here in York County. Linda 

5 Shilling, is the controller of Walker White who works at the 

6 home office in Columbia, and Robert White, Bob White, is an 

7 officer and the registered agent of Walker White, who is at 

8 their home office. So that's the --

9 Arid for Hard Hat, some of the names you'll hear. Eric 

10 Bird is the regional manager, Terry Schmidt is the 

11 territorial manager, Mark Holcomb is a vice-president. So 

12 that's sort of the cast of characters and roster, if you 

13 will, Your Honor. 

14 The crux of the motion here, Your Honor, is whether or 

15 not certain emailssentbyMr.Eric Schmidt at Hard Hat to 

16 J.T. East at Walker White 'meet the requirements set forth in 

17 29-5-440 for a notice of furnishing. 

18 Now 

19 THE COURT: So it's to stop payment. 

20 MR. MCDONALD: So as to invoke payment defense 

21 THE COURT: Allow claim made after that time. 

22 MR. MCDONALD: Exactly, Your Honor. If it were only 

23 that simple. Mr. Wall has brought up and will argue that 

24 

25 

THE COURT: Well, let's let him argue what he wants. 

MR. MCDONALD: Okay. 

'" 
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1 THE COURT: I want to hear what your argument is. 

2 MR. MCDONALD: Well, my argument is that the emails fail 

3 because, for a number of reasons. Let me back up a second. 

4 There's three emails that are in the record from Eric 

5 Schmidt to J.T. East. I think the best copies of them are 

6 in Mr. Schmidt's affidavit. As Exhibits A, B, and C. This 

7 is what --

8 THE COURT: Schmidt, not East? 

9 MR. MCDONALD: Schmidt. They're also attached to East, 

10 but they're --

11 THE COURT: Right. 

12 MR. MCDONALD: -- not as good, but I think you can read 

13 them. 

14 So those are the -- that's the meat of this motion. Do 

15 these emails meet the requirement set forth in this statute 

16 for a Notice of Furnishing. And, Your Honor, we submit 

17 THE COURT: So you're acknowledging that if they -- if 

18 they do, then Walker White is still on the hook for whatever 

19 the balance was at that time? 

20 MR. MCDONALD: If they do, then Walker White does not 

21 have the payment defense that's set forth in here. 

22 THE COURT: Which is another way of saying the same 

23 thing. 

24 MR. MCDONALD: Well, we have an issue with their claim. 

25 THE COURT: Oh, all right. 

oU 
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1 MR. MCDONALD: It's not as simple as if that's the case, 

2 you're owed what you say. We've got other issues with that. 

3 THE COURT: But if they were owed what they say they're 

4 owed then the cut off and the emails were sufficient at that 

5 time we'd be dealing with what was paid after the emai1s? 

6 MR. MCDONALD: That's right. 

7 THE COURT: That may be available to Hard Hat? 

8 MR. MCDONALD: Right. 

9 THE COURT: Okay. 

10 MR. MCDONALb: Right. We would be dealing with whether 

11 or not they're entitled to the amount of their claim, not 

12 whether or not we can say we don't owe you any money because 

13 we already paid out --

14 THE COURT: Correct. 

15 MR. MCDONALD: -- the money. 

16 THE COURT: Correct. 

17 MR. MCDONALD: So, Your Honor, the reasons why these 

1& emails, and if you look at them, and they need to be looked 

19 at carefully, they are clearly in the nature of 

20 solicitation$. The first one, August 4, 2009, is clearly an 

21 email that is soliciting business from Mr. East. 

22 THE COURT: August 4, 2009. 

23 MR. MCDONALD: Yes, sir. And the statute requires four 

24 things, Your Honor, for a Notice of Furnishing. It requires 

25 that you give written notice, that's one. To the bonded 
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contractor, that's two. Three gives you forir ways to give 

that notice; you can personally serve it, you can send it by 

fax, you can send it by email, which is the particular one 

that's at issue here. 

THE COURT: All right. Let me limit my thought process. 

There is no -- is it undisputed that there is no personal 

service or fax? 

MR. MCDONALD: It is undisputed. 

THE COURT: All right. We're only dealing with email? 

MR. MCDONALD: We're only dealing with email. 

THE COURT: There's no registered or certified mail? 

MR. MCDONALD: That is correct. 

THE COURT: All right. 

MR. MCDONALD: Then it requires that it be given to the 

bonded contractor at a particular place. At the place where 

the bonded contractor maintains a permanent office for the 

conduct of his business or at the current address shown at 

the records at the Department of Labor, License, and 

Regulation. There is no dispute that Walker White's 

permanent office is in Columbia, South Carolina. 

THE COURT: Okay. 

MR. MCDONALD: There is no dispute that Mr. J.T. East 

was at all times for this project working at the job site 

trailer. Mr. East says that in his affidavit. Both of ,the 

affidavits from the Hard Hat folks say that's where we 
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always met Mr. East and developed a relationship with Mr. 

East. 

9 

1 

2 

3 So, Your Honor, if this wasn'·t there's a fair amount 

4 of money at issue here. The claim is over $100,000 and so, 

5 you know, if it was a couple thousand dollars we wouldn't be 

6 here, obviously. We might not be arguing over these things, 

7 but the statute was passed in 2000. I think that was 

8 important to keep in mind. What was the legislature 

9 intending, which is, as Your Honor knows, is the rule of 

10 statutory construction, and it's clear what the legislature 

11 was intending was when you're going to give a Notice of 

12 Furnishing, you've got to give it to -- you've got to put it 

13 in writing, you've got to give it to a responsible person, 

14 the bonded contractor. It doesn't say who, it says bonded 

15 contractor. And then it says a contractor or sub-

16 contractor. I would submit to the Court that it means, it 

17 has to mean a person of suitable responsibility. I would 

18 submit the registered agent or an officer of the company 

19 would be appropriate. In this case, Hard Hat's position is 

20 we sent an email to the assistant project manager who works 

21 at the job site, not at the home office. 

22 THE COURT: Mr. East. 

23 MR. MCDONALD: Mr. East. So Mr. East got these emails 

24 as he says in his affidavit and at his computer at the job 

25 site trailer. So the intent of this statute when it was 
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passed, I submit, was that you've -- remote claim that 

2 you've got to give Notice of Furnishing to. the bonded 

3 contractor at their permanent place of business, and it 

4 simply does not meet the statute to send an email, which is 

5 a stretch, for sure, to conclude their Notice of Furnishing 

6 materials when they are clearly more sales pitches to an 

7 assistant project manager at the job site where he received 

8 it. It just doesn't meet it doesn't meet any of them --

9 THE COURT: Is the permanent office for the conduct of 

10 business the same as the address shown on the LLR records? 

11 MR. MCDONALD: It is. It's Shakespeare Road in 

12 Columbia. 

13 THE COURT: It's not two different addresses? 

14 MR. MCDONALD: No, sir. Now, -- and .what's interesting 

15 in this case is, you've got two notice forms in this. 

16 statute. You've got your Notice of Furnishing; which 

17 presumably you do before you provide your labor, and then 

18 you've got your Notice of Claim once you are owed money. 

19 THE COURT: Yeah. 

20 MR. MCDONALD: And that's a little better because it 

21 says you give it by certified or registered mail. But, 

22 again, it says to the bonded contractor, tpe same term that 

23 uses here. Well, what's interesting in this case is that 

24 Hard Hat want to say --

25 THE COURT: All right. Hang on one second. Hang on one 
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1 second. This just -- that statute just deals with the 

2 Notice of Furnishing. 

3 MR. MCDONALD: No, sir. It's two-prongs --

4 THE COURT: I've got a copy of it in front of me, and 

5 I'm trying to look at yours, too. 

6 MR. MCDONALD: The Notice of Furnishing 

7 THE COURT: Where is the Notice of Claim in there --

8 MR. MCDONALD: It's right here. 

9 THE COURT: There it is. 

10 MR. MCDONALD: giving notice by certified or 

11 registered mail to the bonding contractor within 90 from the 

12 last date they worked on the job. 

13 THE COURT: Okay. 

14 MR. MCDONALD: And there's no dispute that Hard Hat --

15 THE COURT: Right. 

16 MR. MCDONALD: They did this and the writ is attached to 

17 the affidavit of Bob White, but what's interesting is they 

18 knew when they gave that notice, they sent it to Bob White 

19 by certified mail, they knew how to find the registered 

20 agent for Walker White. Not only that, they gave the surety 

21 notice --

22 THE COURT: I'm sorry. Start the Notice of Claim part 

23 over again. 

24 MR. MCDONALD: Okay. 

25 THE COURT: They gave the Notice of Claim and how? 
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MR. MCDONALD: They gave the Notice of Claim by 

2 certified mail to Bob White, who is the registered agent and 

3 an officer of Walker White by certified mail. 

4 THE COURT: At where? 

5 MR. MCDONALD: At their -- at their principle address in 

6 Columbia, the home office. 

7 THE COURT: So they would meet the standards. 

8 MR. MCDONALD: So they met that standard. 

9 THE COURT: All right. 

10 MR. MCDONALD: But the point is they want to Gome in 
( 

11 this Court and say, well, we met this standard of Notice of 

12 Furnishing 

13 THE COURT: By email. 

14 MR. MCDONALD: -- by email to an assistant project 

15 manager at the job site. And I point out that's it's clear 

16 that Hard Hat knew how to give notice and who to give notice 

17 to because they did when it was time for a claim on the 

18 money. 

19 So they did not meet -- they simply did not meet the 

20 statutory requirement for a Notice of Furnishing material 

21 and the emailsdonotmeetit.so. therefore, as a matter of 

22 law, Walker White is entitled to this defense and the issue 

23 is whether or not whether we owned Willie or Mechanical HVAC 

24 any money when we got notice, and in the affidavit of Amy 

25 Miller, which we submitted, she sets for they did not. They 

,.,.. 
..JV 
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paid Mr. Miller -- Mr. Carver every week. When they got 

2 notice that Hard Hat was owed money they quit sending Mr. 

3 Carver labor, he couldn't do any more work, he was 

4 terminated. 

5 Now, one interesting piece of background .is that after 

6 Hard Hat sent these emails, they sent three, a total of 

7 three and --

8 THE COURT: Let me stop you to get my facts straight. 

9 MR. MCDONALD: Yes, sir. 

10 THE COURT: Notice -- you've acknowledged that notice of 

11 the claim was properly made. 

12 MR. MCDONALD: Yes, sir. 

13 THE COURT: And -- but you're telling me that at that 

14 time there was no money owed Mr. Carver? 

15 MR. DONALD: That is correct, sir. 

16 THE COURT: According to the statute 

17 MR. MCDONALD: Yes. 

18 THE COURT: All right. 

19 MR. MCDONALD: We -- we -- our positions's there's no 

20 factual dispute 

21 THE COURT: All right. 

22 MR. MCDONALD: -- that we don't owe them any money. 

23 Now, after Hard Hat gave some emails in September and 

24 October of 2009, they worked and sent labor to Mechanical 

25 for about four months and during that four month period of 
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time they got five bad check totally $60,000. 

THE COURT: Bring that statute back up here, please. 

MR. MCDONALD: Yes, sir. 

14 

1 

2 

3 

4 THE COURT: It's easier for me to read yours than it is 

5 mine. 

6 MR. MCDONALD: They got five bad checks from Mr. Carver, 

7 over $60,000 and some no paid, so that's why we're dealing 

8 with a $100,000 issue, which was first brought to Walker 

9 White's attention much later in January, 2010. So 

10 THE COURT: Can I stop you? 

11 MR. MCDONALD: Yes, sir. 

12 THE COURT: I'm still trying to get my head on straight. 

13 MR. MCDONALD: Okay. 

14 THE COURT: The email of August 4th,doesn't say 

15 anything about furnishing labor and materials; August 4, 

16 2009, is that right? 

17 MR. MCDONALD: That's our position. It does not. 

18 THE COURT: All right. The email of August 25th. 

19 

20 

MR. MCDONALD: I believe it's September. 

THE COURT: I've got another one, August 25th. It 

21 doesn't appear to reference the actual furnishing of labor 

22 and materials. Email September 29th -- he says they have 

23 sent general laborers reporting to th~ GC. October 22nd, 

24 sent two laborers and if you need clean-up guys, I have two 

25 more. 

,JV 
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Okay. Are those the only emails at issue? 

MR. MCDONA~D: Those are the only emails 

THE COURT: All right. 

MR. MCDONALD: -- that we have. Again, I submit that 

5 they do not meet -- the only thing is there an email, but 

6 the rest of the thing -- they don't give sufficient Notice 

7 of Furnishing. They aren't to the bonded contractor in 

8 respect they aren't sent to a person of suitable 

9 responsibility. They aren't to a person -- to the home 

10 office. 

11' THE COURT: Right. 

15 

12 MR. MCDONALD: And the problem is, Your Honor, you know, 

13 now you can get an email riding in your car down the road. 

14 2000, what was the intent? An email sent to the home --

15 .intent is clear that you~re supposed to give notice to a 

16 suitable person at the home office, and there is no dispute 

17 here that that was not done. So that's certainly the 

18 primary position, that these emails do not meet the 

19 statutory requirement of the Notice of Furnishing. 

20 THE COURT: All right. 

21 Mr. WALL. 

22 MR. WALL: Thank you, Judge. 

23 I've handed Mr. McDonald a memorandum, and I'm going to 

24 hand you ours, as well. 

25 I think at the outset that it's important for the Court 

en 
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to engage in a little bit of close reading of not just one 

2 provision of the mechanics lien law, not just 29-5-40, but 
, 

3 the totality, and there's a more subsections of the 

4 mechanics lien law. So we've got to engage in a little 

5 close reading of the statute, and we also have to engage in 

6 a little close reading of the bond itself in this case. 

7 THE COURT: Well, the statute -- and the case is under 

8 the statute req~ires pretty strict compliance. 

9 MR. WALL: Well, Your Honor, I want to point you to a 

10 couple of things, if you'll 

11 THE COURT: Sure. 

12 MR. WALL: -- because there's more than 29-5-40. 

13 THE COURT: That's right. 

14 MR. WALL: There's way more than that. And the first 

15 thing I want to point to Your Honor, and it's cited here in 

16 our brief, and it's at 29-5-23~ it's over on P~ge 4 of our 

17 brief. 

18 THE COURT: All right. 

19 MR. WALL: That statute is called Notice of Project 

20 Commencement. Do you see that? 

21 THE COURT: I see it. 

22 MR. WALL: Now, you're not entitled to assert this 

23 defense, Your Honor, unless you have filed a Notice of 

24 Project Commencement, and the authority for that is in the 

25 middle part of ~he section there underlined. 
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THE COURT: All right. Hold on. 

2 MR. WALL: The failure, the failure -- The failure to 

3 file a Notice of Project Commencement shall render the 

4 provisions of 29-5-40, this one, inapplicable. 

5 THE COURT: Well, wouldn't that relate to --

6 MR. WALL: I --

7 THE COURT: -- not from the top down, but from the 

8· bottom up? 

9 MR. WALL: No, sir. If you look at the top of the 

10 statute there, and it says -- and this is just a threshold 

11 issues as to whether or not they can assert this 

12 THE COURT: Well, let me ask you a question and get it 

1a straight in my head. 

14 MR. WALL: All right. 

l7 

15 THE COURT: It seems to me that reading that, would mean 

16 would mean the application of that would mean that Walker 

17 White couldn't -- couldn't collect for non-payment against 

18 the bond of the owner, the performance bond of the owner 

-19 unJess Walker White gave Notice of Co~encement. 

20 MR. WALL: No, sir. 

21 THE COURT: Not that Walker White would be required to 

22 pay 

23 MR. WALL: No, sir. 

24 THE COURT: -- anybody below them if they don't give 

25 Notice of Commencement? 
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MR. WALL: No, sir. I don't believe that's correct. 

2 THE COURT: Why not? 

3 MR. WALL: !he w,ay the -- the way the statute is 

4 supposed to work, I believe, Your Honor, is --

5 THE COURT: Well, tell me how it does work. 

6 MR. WALL: -- the general contractor --

7 THE COURT: Right. 

8 MR. WALL: Files a Notice of Project Commencement. 

9 THE COURT: Certainly. 

10 MR. WALL: 'And when he files a Notice of Proj ect 

11 Commencement that puts the whole world on notice --

12 THE COURT: Sure it does. 

13 MR. WALL: -- that we're under a different set of rules 

14 here than the old mechanics lien law, and we've got this 

15 derivative defense and same for bonds. 

16 THE COURT: Well, okay, that would apply to the --

17 MR. WALL: Right, and what my point to Your Honor is, 

18 Walker White did not file a Notice of Project Commencement 

19 either. If you look at 29-~-23, if you look at the first 

20 line, Judge, it's also highlighted. 

21 THE COURT: I understand. 

22 MR. WALL: Who can file one of these. Any person 

23 entering into a direct contract with the owner or with the 

24 consent of the owner. So it's not just frivolity, not just 

25 first year frivolity to be eligible. Now, it's undisputed, 
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,in this case, Your Honor, it's undisputed, they didn't file 

2 a Notice of Commencement. So they're asserting this 

3 statute, and there's a question as to whether or not they're 

4 even entitled to assert it for their lack of filing a Notice 

5 of Project Commencement. 

6 _ But, moving beyond that permit, moving beyond that 

7 permit, Judge, I want to point Your Honor to a couple of 

8 things about the lien law. There's three different notices 

9 here in the lien law. There's the notice under 29-5-20, if 

10 you look over on Page 3. That notice, and I've highlighted 

11 that. That's very specific for a Notice of Furnishing. 

12 THE COURT: Right. So what case it is interpreting? 

13 MR. WALL: Correct. But we're on a bond here. We're 

14 not on a lien. We're on a public -- we're on a priYate bond 

15 issue. 

16 THE COURT: So the same chapter? 

17 MR. WALL: Correct. You look, and you see here 29-5-20, 

18 in no event shall it exceed unless there's been a Notice of 

19 Furnishing, and there's six bullet points, and specifically 

20 on this Notice of Furnishing, this particular Notice of 

21 Furnishing under the lien law can only be sent by certified 

22 or registered mail. There's no facsimile, there's no 

23 electronic notice. There's six things that are specified. 

24 So that's one kind of notice, but that's not the kind we're 

25 dealing with in this case. 
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THE COURT: Yes, sir. 

2 MR. WALL: We're dealing with notice of the bond 

3 statute. 

4 THE COURT: All right. 

5 MR. WALL: If you look at 29-5-40, which I've also cited 

6 on my brief on Page 4, you'll see there's another kind 9f 

7 notice, and this is the notice to the owner before the lien 

8 attaches, before you have to file your affidavit of 

9 statement of account. That's when a lien attaches. And it 

10 says; shall in writing notify the owner of the furnishing 'of 

11 such labor and materials. A very casual notice, just in 

12 writing. Doesn't say certified. Doesn't say electronic. 

13 It's just a general notice provision under 29-5-40. There's 

14 another notice provision in the mechanics lien law. There 

15 it is. It's very informal. Then we have 29-5-440, which is 

16 the statute that they rely on. 

17 Now, Judge, here the General Assembly has given us --

18 we've entered the electronic age. 

19 THE COURT: Do you contend that the school site ~s the 

20 permatient office of the 

21 MR. WALL: No, sir. And I don't believe it has to be 

22 electronically -- and I want to point it out to you. 

23 THE COURT: All right. 

24 MR. WALL: I want you to r~ad the statute closely. 

25 THE COURT: I have. 
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MR. WALL: Electronic mail or sent by registered or 

2 certified mail, or sent by registered or certified mail, 

3 postage pre-paid to the bonded contractor at any place he 

4 maintains a permanent office for the conduct of his 

5 business. 

6 Judge, fax or electronic mail or certified registered. 

7 Judge, I maintain that this to the permanent place is a 

8 qualifier to certified or registered mail or postage pre-

9 paid. 

10 THE COURT: I disagree with that. 

11 MR. WALL: Electronic ma,il goes to cyberspace, Your 

12 Honor. 

13 THE COURT: I disagree with that. 

14 MR. WALL: I understand. 

15 THE COURT: If that's the basis of your position I rule 

16 against you. 

17 MR. WALL: Well, well -- I hope you'll hear the --

18 THE COURT: Well, you can't just send a fax anywhere and 

19 say that's proper notice. 

20 MR. WALL: Judge, Judge 

21 THE COURT: Because the statute doesn't provide --

22 MR. WALL: Judge, Judg~, we've got 29-5-40, which seems 

23 to suggest that under the lien law that's -- that's -- that 

24 initial notice --

25 THE COURT: Go ahead. 

UoJ 
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MR. WALL: notice to the owner. 

THE COURT: Go ahead. 

MR. WALL: Actual notice. So Judge, I understand your 

4 position on that. I'll move on. 

5 I want to talk to you, if you disagree with me on the 

22 

6 lien law and you want to impose a very strict requirement on 

7 electronic mail only to home offices --

8 THE COURT: What I'm saying to you is that the case is 

9 construing the mechanics lien law as a whole, and for 

10 decades have construed the filing requirements strictly, as 

11 far as I know. 

12 MR. WALL: You are absolutely correct on the filing of a 

13 Notice of Lis Pendis and mechanics. liens, you're absolutely 

14 correct. With respect to initial Notice of Furnishing, I'm 

15 point to you, 29-5-40 that says notice to the owner is 

16 notice, and then your lien lapses if you don't give the 

17 formal notice, and that's the way the statute works, Judge, 

18 and you may disagree with me on that, but that's in the lien 

19 law. That's when the lien arises, that's when the claim 

20 arises, that's when the owner is in the position to protect 

21 the lien claimer. But I don't believe they are eligible to 

22 assert this defense because they didn't file a Notice of 

23 Project Commencement. 

24 

25 

But moving beyond that to the electronic notices 

THE COURT: Well, let's get the record straight. I rule 
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against you on that, too. 

MR. WALL: All right. All right. On the electronic 

3 notices, on the electronic notices. 

4 THE COURT: Yes. 

5 MR. WALL: The -- you asked Mr. McDonald a while ago 

23 

6 whether we gave proper electronic notice. This statute says 

7 you've got to give notice to the person to whom supplied 

8 labor and materials, unless so forth and so on. Okay. And 

9 these notices do that that. The notice of August 4th, says 

10 we have -- we are working with MHS. Okay. NOw, MHS is 

11 Willie Carver Mechanical HVAC Systems. So Judge, we gave 

12 notice there of who we were working with. We gave it --

13 THE COURT: I'm sorry. August 4th? 

14 MR. WALL: Yes, sir. 

15 THE COURT: All right. 

16 MR. WALL: We gave it to Walker White dot com, and we 

17 gave it electronically, and I realize you don't agree with 

18 me on that, but we sent it to the Walker White dot com 

19 address, which, I believe goes to their home office and is 

20 circulated through that router. In our affidavits, we've 

21 set forth that Mr. Schmidt, who we sent it to, was the 

22 assistant project manager and held him out, held himself out 

23 as having authority to bind Walker White, at least you can 

24 infer from that. But Judge, let's move on, if you don't 

25 like our electronic notice argument. I've made the record 
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1 on that. 

2 I want to talk to Your Honor about bonds, because bonds 

3 are still contracts, Judge. They're still contracts and 

4 they're much more creations of contracts than they are 

5 statute. 

6 Now, in this situation, Judge, we are dealing with a 

7 private bond. We are dealing with a private bond. The bond 

8 that Great American Insurance posted from Walker White --

9 THE COURT: In other words, you're not dealing with York 

High School --

MR. WALL: No, sir. The bond 

THE COURT: I understand. 

MR. WALL: -- that Walker White posted --

THE COURT: I understand. 

10 

11 

12 

13 

14 

15 MR. WALL: -- is not a statutory bond. Now, in South 

16 Carolina, if you look over at Page 8 of my brief I cite a 

17 long list of cases, and I have copies of those for you, and 

18 I've given Mr. McDonald copies, about common law bonds. And 

19 I want to point a couple of things out to you about common 

20 law bonds. The terms and conditions of the bond always, 

21 always govern the coverage. Always. 

22 THE COURT: I don't disagree with that. 

23 MR. WALL: If you look at the terms and conditions of 

24 this bond, which is attached to Mr. White's affidavit. 

25 THE COURT: Do I have that somewhere? 
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MR. WALL: Yes, sir. 

2 THE COURT: Where do I have that? 

3 MR. WALL: In the submission "from Mr. McDonald --

4 MR. MCDONALD: It's the affidavit of Robert White. 

5 MR. WALL: It's Exhibit 

6 MR. MCDONALD: It's the bulldog clip. 

7 MR. WALL: No.1. 

8 THE COURT: All right. 

9 MR. WALL: Actually, Your Honor, it's probably easier to 

10 find it from the back. If you go back past the last page 

11 it's the next two documents, next two or three docu~ents. 

12 Actually, Exhibit No. 1 to the affidavit of Mr. White. 

13 THE COURT: I see it. 

14 MR. WALL: There's the payment bond. You'll note, Your 

15 Honor, a couple of things about this bond. It doesn't have 

16 an affidavit of claimant, it doesn't have a notice 

17 provision. It doesn't refer to any statute. It doesn't 

18 refer to any notice of any kind. It's a form written by the 

19 insurance company, Great American. It says, the condition 

20 of this bond is such that if principal, Walker White, shall 

21 promptly make payment to all person supplying labor and 

22 material in the prosecution of the work provided for in the 

23 sub-contract --

24 THE COURT: Where are you reading, Mr. Wall? 

25 MR. WALL: Page one on the bond down at the bottom, 
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Judge. 

2 THE COURT: All right. 

3 MR. WALL: Now, therefore the conditions. 

4 THE COURT: Yes, sir. 

5 MR. WALL: So it doesn't define, it doesn't cut off --

6 it simply says it's for the protection of persons supplying 

7 labor and material in the prosecution of the work of which 

8 we are undisputedly one. And over on this next page it says 

9 in the second to the last paragraph in the middle there, 

10 Your Honor. This bond shall insure to the benefit of all 

11 persons supplying labor and material in the prosecution of 

12 the work. 

13 Now, Judge, this statute --

14 THE COURT: Well, wouldn't it be fair to say, though, 

15 this bond -- the only person that Walker White owes in this 

16 fact situation was Mr. Carver's business? 

17 MR. WALL: No, sir, because there's no -~ there's --

18 there's ambiguities involved. 

19 THE COURT: Except for the provisions for liens and 

20 whatnot. 

21 MR. WALL: I disagree with that, Your Honor. I've cited 

22 some cases that talk about that and in particular the 

23 Georgia case and the New York case r cited and then the 

24 South Carolina case. It says, it's Rish verses Theo 

25 Brothers, (sp) and the SoCar case (sp) that says these 

v 
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ambiguities in terms of coverage have to be construed in a , 

2 bond like an insurance policy in favor of coverage --

3 THE COURT: I understand that. 

4 MR. WALL: And, Your Honor, they wrote the bond. They 

5 wrote the bond. 

6 Now, I want to point out that they -- they -- this is, 

7 again, a private bond, and the terms and conditions of the 

8 bond mean sometDing. There is no question but that we are a 

9 covered contractor under ~~ we're a person who supplied 

10 labor and materials. There's"no doubt about that. They 

11 haven't defined claimant. Normally in a bond, Judge, that's 

12 where you define claimant. A claimant is one who has a 

13 contract with the principal or a sub-contractor to the 

14 principal. That language is not here, Judge. That 

15 limitation, that modifying la?guage is not here. We have to 

16 construe this bond in accordance the law of South tarolina, 

17 which is to" construe it broadly. 

18 Now, I've cited 

19 THE COURT: But -- listen to me a minute, Mr. Wall. 

20 MR. WALL: Yes, sir. Sure. 

21 THE COURT: 'Are referring to the sentence immediately 

22 above in witness whereof? 

23 MR. WALL: In witness whereof 

24 THE COURT: Above that. Bond shall inure to the benefit 

25 of all persons supply labor and material in the prosecution 
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of the work? 
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2 MR. WALL: Yes, sir. I'm referring to that and I'm also 

3 referring to the bottom of Page 1. 

4 THE COURT: All right. 

5 MR. WALL: Both situations and I'm arguing, Your Honor, 

6 that it broadly covers. There's no just first tier 

7 limitations here. For that matter there's no second tier 

8 limitation. It covers all persons. That's the language 

9 that they employ. That's their language. 

10 Now, in the Hemphill decision I cited for Your Honor. 

11 Wheeling verses Algernon Blair case. The court was dealing 

12 with a sub-contractor's bond, which had a four year notice 

13 provision written into it and did at all comport -- it was a 

14 sub-contractors bond on the Miller Act p~oject and the Court 

15 said that -- I'm not going to overlay this statutory 

16 framework, I'm -- we have freedom of contract in South 

17 Carolina, and if the surety writes a broad coverage bond 

18 without reference to the limitations in the statute, then 

19 the terms and the conditions of the bond are what cover 

20 folks. It's like insurance, Your Honor. It's construed 

21 THE COURT: So you're telling me I can just dismiss 

22 claim again'st Walker White, but not agatnst American --

23 MR. WALL: Oh, I'm not suing Walker White, Judge. I'm 

24 just suing on the bond. 

25 THE COURT: All right. 

7') 
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MR. WALL: I'm just suing on the bond: 

2 THE COURT: Great American? 

3 MR: WALL: I'm just suing on the private bond. And my 

4 point on the insurance, Judge, it's like minimum coverage. 

5 It's like minimum coverage. An insurance company can write 

6 in their policy less than that legal minimum coverage, but 

7 they can certainly give more coverage. And what I'm saying 

8 to you, Your Honor, is when the General Assembly in the year 

9 2000, in the year 2000, and this is a case of first 

10 impression. That's what we've got here. There's no case 

11 like this in South Carolina. When the General Assembly 

12 passed this law in 2000, they did not alter the rights of 

13 every contract bond in the state of South Carolina. These 

14 are the minimum requlrements, like insurance, and they were 

15 familiar, Judge, they were familiar with all this long line 

16 of cases since 1923, that I cite in my brief that say the 

17 terms and conditions of the bond govern the liability of the 

18 surety. 

19 Mr. McDonald argues the statute that he's just out, but 

20 he doesn't look at his own bond. 

21 THE COURT: All right. Stop for a second. What about 

22 the language in the statute that says a remote claimant 

23 shall have a right of action on the payment bond only upon 

24 giving written notice by certified or registered mail and 

25 the rest is in bold. 

..,., 
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1 MR: WALL: Well, Judge, that's the crux of it. If you 

2 if you were to determine that all bonds in South Carolina 

3 are henceforth statutory bonds, you would be right. 

4 THE COURT: I'm not. I'm saying the statute says you 

5 can't bring an action on it --

6 MR. WALL: Judge, and I've cited cases, I've cited cases 

7 for you where the bond was the statute of play, i.e. the 

8 Miller Act, i.e. the Lindler Act, th~ Highway Department 

9 bond, where the bond was actually issued and it was broader 

10 in coverage like an insurance policy. It was broader, it 

11 had a four year period of limitation. It had more than 90 

12 days. It covered rental equipment. It's for coke and fuel. 

13 It covered things beyond, but beyond the statute -- and the 

14 

15 

court said, hum, how do we 

even a public bond statute 

we've got a bond statute 

we've got a bond statute that 

16 says thou ~hall issue this bond and it shall be 

17 circumscribed to these terms and conditions, but the terms 

18 and conditions 8f the bond are broader, who wins. And Your 

19 Honor, every case in South Carolina, every case that I've 

20 cited you, and this is' the law. The bond wins. The 

21 language of the b9nd. 

22 Here's my point, Judge, 2000, the General Assembly was 

23 aware of these cases. They were aware -- the surety could 

24 have said in the bond, the term and conditions of this bond 

25 are that thou shall sent electronic mail pursuant to 29-5-

"7A 
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This is a 19 -- this is a 2008 

3 THE COURT: Are you telling me that they didn't have a 

4. right ~- when they wrote this after those cases were 

5 decided, you're telling me that you didn't have a right to 
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6 rely on the fact that the statute says that the bond -- that 

7 the claimant only has a right of action on the payment bond 

8· if he gives -- meets the requisite notice requirement? 

9 MR. WALL: I'm telling you is that the surety, if he 

10 wants to condition his obligations, needs to put the terms 

11 and condition of those obligations into his bond, 

12 particularly if it's a non-statutory bond. 

13 THE COURT: So that's the nut of your argument? 

14 MR. WALL: Well, there's two more pieces to it, Judge. 

15 I know I've gone on a long time, but I have two more parts 

16 to it. But these cases are lined up. There's no cases that 

17 I've been able to find where they've said we're going to 

18 modify a common law, a private bond because of -- and impose 

19 language that's not in that bond based on a statutory 

20 change. It's not happened. 

21 THE COURT: Let's move on. 

22 MR. WALL: It's not in the law. And I think you'd be --

23 THE COURT: Let's move on. 

24 MR. WALL: Judge, I wanted to say finally, the argument 

25 that they raise, and this, again, is in my brief. The reason 
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this can't be so, the reason that this can't be so is that 

it ends up being disparate treatment for second tier sub­

contractors. There's a diagram and this is in my brief. 

And this is a hypothetical situation under their 

interpretation, Judge, it would lead to this kind of result 

where if the owner excuse me -- where if the principal 

2 

3 

4 

5 

6 

7 has filed a Notice of Commencement, and thereby entitled to 

8 the protection, he files a Notice of Commencement. He's not 

9 entitled to the protection. 

10 THE COURT: Okay. 

11 MR. WALL: And this person does not give -- excuse me --

12 this person has -- let me back up. Where the first tier sub 

13 has been paid i~ full, okay, and there's no Notice of 

14 Project Commencement, he would ha~e a claim on the bond, 

15 okay. Under Mr. McDonald's interpretation where the 

16 principle on the bond is at the next tier down, it's not --

17 it's me -- I don't have a claim on the bond. He didn't file 

18 the Notice of Project Commencement. I'm down here. I don't 

19 have a claim on the bond. So what we have here is a 

20 situation --

21 THE COURT: No, the bond says it covers anybody who 

22 furnishes labor and materials and depending on whether I 

23 agree with you or Mr. McDonald, if that person complies with 

24 the statute. 

25 MR. WALL: That's if you adopt his or --
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1 THE COURT: He is protected. Assuming that he complied 

2 with the statute in full, Mr. McDonald would have -- would 

3 agree that you have to be p~id under the bond. 

4 MR. WALL: Yes. Assuming -- assuming that you're right, 

5 but my point to you is his interpretation leads to a 

6 situation where a remote tier claim where there's been no 

7 Notice of Commencement filed, a remote tier claimant to a 

8 general has a bond claim, but a remote tier claimant to a 

9 first tier sub does not have a bond claim because because 

10 the -- there was -- he's cut off. He's cut off. 

11 THE COURT:" Well, the statute is to protect the remote 

12 claim. 

13 MR. WALL: Well, that's precisely my point, Judge. 

14 That's precisely my point. 

15 THE COURT: Well, that seems to me to be sort of 

16 circular, doesn't it? 

17 MR. WALL: My point is his argument leads to very narrow 

18 coverages where the subcontractor who posts a bond has 

19 automatically (inaudible) less coverage on his bond than the 

20 general who posts the bond under an analogous situation. 

21 That's where his argument leads and ~ -- I'd have to let 

22. Your Honor, study it, perhaps a little more, but that's 

23 where his argument leads. My point on that, Judge, is 

24 leading back to that South Carolina case where you --

25 remember when the statute used to allow only one side 

77 
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attorneys fees ~nd not the other side? 

THE COURT: Right. 

MR. WALL: That was unconstitutional 

THE COURT: I'm that old. 

MR. WALL: -- found to be unconstitutional because it 

34 

6 created disparate treatment among claimants and I suggest to 

7 Your Honor that that interpretation would be the same. 

8 Finally, finally, Judge, we don't agree. We don't 

9 agree that Walker -- that there are no issues of fact that 

10 Walker White paid these guys in full. Their own affidavit 

11 shows that there was conceivably some balaDce due; they 

12 didn't pay the full amount under their own affidavit. They 

13 rely on back-charges. There are issues of fact as to these 

14 back-charges that they assessed against them in order to 

15 wipe out our claim, so we dbn't agree there either, but it'~ 

16 an important legal question, Your Honor, and if you're 

17 inclined to agree with -- if you're inclined to agree with 

18 Mr. McDonald on this I'd like -- of course, you would enter 

19 judgment and, you know, we could get it sorted out, but 

20 Judge, the statute we find ourselves wrestling with is far 

21 from simple at all. 

22 THE COURT: I didn't say it was clear or simple. 

23 MR. WALL: I --

24 THE COURT: I've just got to rule on it. 

25 MR. WALL: I understand. I understand, but I would urge 

7A 
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Your Honor to not throw out 60 years of common law 

2 construing bonds --

3 THE COURT: All right. 

4 MR. WALL: -- in terms of coverage. 

5 THE COURT: Briefly, Mr. McDonald, briefly. 

6 MR. MCDONA~D: Briefly, Your Honor. 

7 THE COURT: First thing I want to ask you is what -- a 

8 ruling in your favor what do I need to do about any 

9 undermined amount, any factual dispute over whether or not 

10 all the money was paid? 

11 MR. MCDONALD: Well, Your Honor, we have put forth in 

12 the record evidence paid in full. They have brought forth 

13 nothing to contest that. 

14 THE COURT: All right. 

15 MR. MCDONALD: End of story. Mr. Wall says it, but 

16 there's nothing they've brought nothing to oppose that. 

17 THE COURT: No affidavits? 
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18 MR. MCDONALD: No affidavits, nothing to speak to that. 

19 THE COURT: No affidavits opposing 

20 MR. MCDONALD: No, sir. 

21 THE COURT: All right. 

22 MR. MCDONALD: They just hadn't put up any factual 

23 issues, and Mr. Wall forgot to point out something to the 

24 Court about the Notice of Project Commencement that is 

25 critical, and that is this part that's in bold. The reason 

7Q 
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1 we don't have to -- the reason it doesn't apply is because 

2 the statute very clearly says it doesn't apply. It says the 

3 failure to file a notice of project commencement shall also 

4. render the provisions of 29-5-440, is what we're dealing 

5 with 

6 THE COURT: Right. 

7 MR. MCDONALD: -- inapplicable for a claim against a 

8 payment bond furnished by a contractor holding a diFect 

9 contractual agreement with an owner. 

10 THE COURT: Well, that's essentially what I said. 

11 MR. MCDONALD: Right. That would be on the Edifice, not 

12 Walker White. 

13 THE COURT: Would it be what, Edifice had to furnish it 

14 

15 

16 

MR. MCDONALD: Right. 

THE COURT: -- the schqol district. 

17 MR. MCDONALD: We don't have to file one. The statute 

18 makes it clear that it doesn't effect us whatsoever. It has 

19 no bearing on 29-5-40 and I made my arguments. I don't need 

20 to make any more of that other than to say Mr. Wall's 

21 argument would be to ignore this, go with the bond, and 

22 that's simply not the case. As the Court knows the law of 

23 South Carolina is part of every contract and you can't 

24 ignore the statute. It's part of the bond and it gives 

25 rights to the bond, you know, sort of curiously, I'm not 
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even sure that the bond extends to them on its face, but 

2 this statute does, and we don't dispute that. 

3 I made my argument as to why .there's no notice. Thank 

4 you, Your Honor. 

5 THE COURT: All right. I find that the -- that the 

6 defendants -- you're just representing -- when you started 

7 out, when I got all this material you were representing 

8 American, Great American. Who are you representing now? 

9 MR. MCDONALD: I'm still representing Great American. 

10 At one time Edifice (inaudible) was in the case, too. They 

11 have been dismissed. 

12 THE COURT: All right. I find that Great American is 

13 entitled to summary judgment. I think the notice and the 

14 statute requires that any of those enumerated means of 

15 notice be sent to the designated addresses in the statute. 

16 Further find that the mechanics lien framework and the 

17 similar provisions that have been plugged in as amendments 

18 to that statute for public works have historically been 

19 construed strictly because of the remote nature of various 

20 labors and material men to the job and to the contractor and 

21 the subcontractor, and that that notice is required and 

22 failure to make that notice is fatal. 

23 If you will email me an order, please. 

24 MR. MCDONALD: I will do that. Thank you, Your Honor. 

25 THE COURT: And email it in an editable form. 

111 
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1 MR. MCDONALD: Yes, sir. 

2 MR. WALL: Do I take your ruling effective today or when 

.3 we get the signed 

4 

5 

THE COURT: You can take it right now. I just ruled. 

MR. WALL: All right. 

6 (This proceeding was concluded.) 
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C-E-R-T-I-F-I-C-A-T-E 

2 I, THE UNDERSIGNED HILDA M. JORDAN, CVR, OFFICIAL COURT 

3 REPORTER FOR THE FIRST JUDICIAL CIRCUIT OF THE STATE OF 

4 SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING IS A 

5 TRUE, ACCURATE AND COMPLETE TRANSCRIPT OF RECORD OF THE 

6 MOTIONS HEARING OF THE CAPTIONED CAUSE, IN THE COURT OF THE 

7 MASTER IN EQUITY FOR YORK COUNTY, SOUTH CAROLINA, ON THE 15TH 

8 OF SEPTEMBER 2011. 

9 IDO FURTHER CERTIFY THAT I AM NEITHER OF KIN, COUNSEL, 

10 NOR INTEREST IN ANY PARTY HERETO. 

11 

12 

13 

14 ~~ 
, Hilda M.' Jor an, CVR 15 

16 

17 January 20, 2012 

18 

19 

20 

21 

22 

23 

24 
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) STATE OF SOUTH CAROLINA 

COUNTY OF YORK 
) IN THE COURT OF COMMON PLEAS 
) 

Hard Hat Workforce Solutions, LLC, ) Case No.: 2010-CP-46-01951 
) 

Plaintiff, ) 
) 

v. ) AFFIDAVIT OF AMY MILLER 
J 

Mechanical HVAC Services, Inc., ) 
Great American Insurance ) 
Company, and Liberty Mutl.,Jal ) 
Insurance Company, ) 

) 
Defendant. ) 

Personally appeared before me, the undersigned, who does state the following 

under oath: 

1. My name is Amy Miller. I am over the age of 18 years old. I am employed by 

Walker White, Inc. as projec~ manager. 

2. I make this affidavit in my capacity as a project manager with Walker White and 

based upon my own personal knowledge. 

3. Walker White acted as a subcontractor to Edifice, Inc. on a large school project in 

York County (the "Project"). I was t~e project manager for Walker White on this Project. 

4. As project manager, my duties include coordinating the work of Walker White's 

own forces and managing and coordinating the work of any of Walker White's 

subcontractors. 

5. Walker White entered into a lab9r only subcontract with Mechancial HVAC 

Services, Inc. on the Project for the installation of ductwork. The original subcontracxt 

amount was $383,000.00. 
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times during my work on the Project, I worked out of a jobsite trailer in Yori( County and 

not the principal office of Walker WIlite in Columbia. 

5. It was not until on or about January 18,2010 that I was made aware that Hard 

Hat claimed it was CMed money by Walker White's subcontractor, Mechanical HVAC 

Services, Inc. I was made aware of this claim when I received -a phone call from Hard 

Hat at the jobsite trailer on or about-this date. 

6. My duties as assistant project manager did not involve coordinating, processing 

or handDng payment to any suppliers or subcontractors of Walker White. Because of 

this, I reported the caD from Hard Hat to my immediate supervisor, Amy MiI1er, for any 

appropriate follow-up and-action. 

7. From tJme to time, I received e-mailS from Hard Hat which were received by me 

at the jobsite trailer in York County. These e-mails are attached hereto as Exhibit 1. I 

have searched my e-mail records on my company computer and have no record of 

receiving any other e-mails from Hard Hat. 

8. I understand the e-mails from Hard Hat to be.in the nature of an attempt to have 

me use their temporary labor services. However, I was not authorized to contract with 

any temporary labor services on the project and I did not represent to Hard Hat that I 

was so authorized. 

9. With respect to the receipt of any legal notices from third parties, I am not a 

person within Walker White to whom such notices would be given. I am not involved in 

any way in procuring bonds or dealing with claims on bonds procured by Walker White 

nor have I ever held myself out as a person authorized to do so. 

-2-
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Hatd MatWerJfl.etee ':S:o (uti0.rlS. 
: S/412009i-' - -', " . 

'. .... . ." 

Gleason, KeVin Plumbing Journeyman 1~tQO '25,55 

Filistovich, Mike 'Piumblng Journeymcm H.OD 2A,14 
. Palford,Jack PlumbJng' Journeyman 17,0.0 24.14 
Reters, Rene 'Piumbing Journeyman 1.~3.50 '23;43 
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STATE OF SOUTH CAROLINA 

COUNTYOF YORK 

Hard Hat Workforce Solutions, LLC, 

Plaintiff, 

v. 

Mechanical HVAC Services, Inc., 
Great AJne rica n Insurance 
Company, and Liberty Mutual 
Insurance Company, 

) 
) IN THE COURT OF COMMON PLEAS 
) 

) Case No.: 2010-CP-46-01951 
) 
) 
) 
) AFFIDAVIT OF LINDA SCHILLING 
) 
) 
) 
) 
) 
) 

Defendant. ) 
--------~~~=--------

Personally appeared before me, the undersigned, who does state the following 

under oath: 

1. My name is Linda Schilling. I am over the age of 18 years old. I make this 

affidavit based upon my own personal knowledge. 

2. I am employed by Walker White, Inc. in the position of ~ ohtso II e R.- .. 

An essential part of my job duties involves reviewing bills and invoices from Walker 

White's suppliers and subcontractors and coordinating the payment of same. 

3. I work in Walker White's principal office on Shakespeare Road in Columbia, 

South Carolina. 

4. I received an e-mail from Hard Hat Workforce Solutions on February 8, 2010. A 

true and correct copy of this e-mail is attached hereto as Exhibit 1. 

5. I have searched my e-mail records on my company computer and have no 

record of receiving any e-mails from Hard Hat prior to the e-mail attached as Exhibit 1. 
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6. Prior to receiving this e-mail, I had no knowledge of what services that Hard Hat 

provided to the York County School project I further had no knowledge of the status of 

payments to Hard Hat from Walker White's subcontractor, Mechanical HVAC Services, 

Inc. 

FURTHER AFFIANT SA YETH NOT. 

Linda Schilling 

..• \~~~in~~:;!ll' 
.... \\\:... :::. r"'i::J~'I .. 

swo~RNi~~'b~f6f~'~~S 
2rb ~~y~~Jtftfer ;6~ 1\ 

-:=: ...-'11' ..... :::: 

~ . r -
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Exhibit 1 to Schilling Affidavit 
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aa;f. 

F~: 

Sant: 

Toe 
If!"_ • 
. \IftiP.. 

Monmw. FE!})rua.ry ,PSi ~P:to ·1:1~.PM 

~rn!I.~I~~.r"Y;'hl~:~m:~I.~lql1.i~;~r.i-Wh\te;¢.m 
'ROOl~'{ __ ~:.;.:~e~:@.rtu~· . 

~ . Mecha~lCani\(AQ !.I~~'. 

~ MHVAc..qol",m~I~-t~vi:irn~.pdt~¥~vrm1e;Pdf· . 
G.oOctd.."aonl . ' . . '. . . '. 

I just got off the phone wjth WIlle Con~niil9. ttie open:balance thatwe)hav.eb$en.di~us.sing. 'Nilli~tti8$. 
agree!J'tO,meetwith~sMonday. FebruaJ)' 4~~'~ he;r~I!-Jl:ns.Jt9m;DeJlver •• 9,ur- cofP.9~~'()ffi<» 
~;an&Iber.'cl;eck·;thi~;lll(Imll:1Q~~n1:~~!'i!.~Hii'lAC~.~'~I.I~i!i:i~.~.~t:to;dGpc)sil. 
eetweeft·the.Cofumbfa.jOb,&York.HI9h~;~J,J~~tl)a.t:W:e'PI'9vl~:I~~r:tQ.i.:th~·Ia~~lan96i6Wed;I~ 
over $101,000 Whlpb·does not iriellld.e.lcn~tw;eek's.~i1I1i'jg'that"8·C.ur'l:er1tJY belng:p(oce@dWEincw:have 
5.chedc$,t\'iat are NSF t6talin9;0~r$'60;OOO and'1cneCkJor;$a;OO(Hhatis not to b~·depOslt~ dU9 t() a 
laCkoffundS. . . . 

Pleaseunderstand.our.·concem with this.m~tter. we.~prectate. v.Q~r COQperation in hotding§lJlymoney 
due!to;Mechar1lcal MVACd~.ndln9.:u~n;the'.ou:tC()I:ne·ofOijrm~F)g41~,Monday. I took fO~ t() 
.paS$(hg on pOsitiVe rim n~xf.wee,k:. . -'. . ..... 

J have also 8ttactt~ anlJpdated,ver810nOf:tb'e;involce.s:filnd,t!~9fiir:d$.'foreach:Jc>b 

Thank.yoo tor yo,,'_J8la'Il~. 

Marc Holcomb 
Senfor Vice Piesldent 
HardMat·WortfO~.Splutlsns 
7Q4.:~~1144. ceil 

3123/2010 108 



STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

Hard Hat Workforce Solutions, LLC, 

Plaintiff, 

v. 

Mechanical HVAC Services, Inc., 
Great American Insurance 
Company, and Liberty Mutual 
Insurance Company, 

) 
) IN THE COURT OF COMMON PLEAS 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 2010-CP-46-01951 

AFFIDAVIT OF ROBERT WHITE 

Defendant. ) 
------------~~-------

Persqnally appeared before me, the undersigned, who does state the following 

under oath: 

1. My name is J. Robert White. I am over the age of 18 years old. I am an officer 

with Walker White, Inc. 

2. I make this affidavit in my capacity as an officer of Walker White and based upon 

my own personal knowledge. 

3. Walker Whit~ is a So~th Carolina c~rporation headquartered in Columbia, South 

Carolina. Walker White is a licensed mechanical contractor in South Carolina. 

4. Walker White acted as a subcontractor to Edifice, Inc. on a large school project in 

York County. 

5. Walker White maintained a temporary jobsite office for this project. Walker White 

has only one permanent office for the conduct of its business which is located at 5728 

Shakespeare Road, Columbia, S. C. 29223. This is the same address· shown on the 

-1-
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records of the Department of Labor Licensing and Regulation relating to Walker White, 

Inc. 

6. As part of its subcontract requirements, Walker White furnished a payment bond. 

Walker White is the principal on the bond, Great American Insurance Company is the 

surety, and Edifice, Inc. is the oblige. A true and correct copy of the bond is attached 

hereto as Exhibit 1. 

7. The corporate records of Walker White reflect that the first written notice by 

certified mail that Walker White received from Hard Hat Workforce Solutions is the letter 

dated March 5, 2010 attached hereto as Exhibit 2. 

8. The corporate records of Walker White do not reflect that Hard Hat Workforce 

Solutions, LLC ever provided notice of furnishing labor to Walker White at its permanent 

office located at 5728 Shakespeare Road, Columbia, S.C. 29223. 

9. I am the officer with Walker White primarily responsible for the financial 

"management of the company as well as the legal affairs of the corporation. The 

company policy and directive is that any legal notices provided to Walker White are 

quickly brought to my attention. Until shortly after March 5, 2010, I knew nothing about 

Hard Hat or its claim for payment for labor provided to Walker White's subcontractor, 

Mechanical HVAC Services, Inc. 

-2-
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'FURTHER AFFIANT SAYETH NOT. 

J. 

-3..; 
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Exhibit 1 to White Affidavit 
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(Page 6 o~ 14) 

.-~ 

.~ --_./ 
A_~c~mont~G" 

PAYMENT BOND 
(Subcontract) • 

Bond No. 545-51-52 

KNOW All BY THESE PRESENTS, That Walker White. Inc.. 5728 Shakespeare Road. Columbia. 

SC 29223 
~ 

(hereinafter called~e "PnnClpal"), as Pnnclpal and Great American Insurance Company. 580 Walnut Street 

Cincinnati, OB 4~202 . ' 
a corporatlon organized and existing under the laws of the State of Ohio 

{herelll\ifter called the "Suretyj, as Surety. are held and ftnnly bOund onto Edifice. Inc., P.O. Box 36349 

Charlotte, NC 28236 

Seventeen Million Three BUndred Fifty-Eigfit 
(hereinafter caned the ·Obligee"), In the sum of Thousand Forty-three DoUats and Zero Cents Dollars 

($ 17.358.043.00*** ), for the payment of which sum well and truly to be made, the said Pnncipal 
and Surety blnt;! themselves, and their respective heirs, administrators, executors, successors and assigns, 
JOIntly and severally, firmly by these presents . 

for 

WHEREAS, the Obligee has been aWarded a contract (hereinafter called the "Prime Contract"), by 

Yoyk School District 1. 1475 East Liberty Street, Yoyk. SC 29745 

York Comprehensive Bigh School and Floyd D. Johnson Tech Center 

York, SC and; 

WHEREAS, the Pnndpal has entered into a writtan Subcontract with the Obligee, dated 
Oc tohe-r 21. 2008 to perform, as Subcontractor, ~ertaln portions qf the work in 

connection with sald.Pnme Contract, consisting of HVAC add PlumbinS 

which Subcontractor is hereby referred to and made a part hereof 

NOW, n1EREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that If the Pnncipal shall 
promptly make payment to all persons supplying labor and'material in the prosecution of the work provided 
for In saId Subcontract and any and all modifications of said Subcontract that may hereafter be made, then 
this obligation shan be, null and void otherwise it shall remain In full force and effect. 

WC·2 107/EP 8190 Page 1 01 1 PRINTED IN USA. 

1.13 



(Page 7 of 14) 

.... 
/ 

/ --. Attachment "Goo 

Bond No. 545-51-52 

The said Surety agrees that no change, extension of time, alteration. additional, omissIon, or other 
modlflcabon of the terms of eIther the said Subcontract or the Pnme Contract, or beth, or In the said work to 
be perfonned, or In the SpecifICatIons, or In the plans, shall in anywise affect its obligation on !hIS Bond, and 
It does hereby waive nobce of any such changes, extensIOns of bme, alterations, aadittons, omissIOns, and 
other modificatiOns 

There said Pnncipal and the said Surety agree that thiS Bond shall inure to the benefit of all 
persons supplying labor and matenal In the prosecution of the work prOVIded for In said Subcontrac~ as weH as 
to the Obligee: and that such persons may maintain Independent actions upon thIS Bond In their own names 

IN WITNESS WHEREOF, the above bounden partieS have executed thiS Instrument under their 
several seals thiS 3rd· , day of February, 2009 , , the 
name and corporate seal of each corporate party being h~reto affixed and tl'!esE1,preS~!lts duly signed by its 
underSigned representafrye, pursuant to authority of its governing body~ 

Witness. 

Or Secretary's Attest 

Witness, 

Walker White, Inc. 

• (pnndpal) 
5728 Shakespeare Road 
Columbia" SC 29223 

(Business Address) ., 

(SeaO 

B~ ___________ ~--. ____ ~~ _____________ __ 

(Signalur& Bn·d.Tit!e) 

Great American Insurance Company (Seal) 
(Surety) 

580 Walnut Street 
Cincinnati. ,OB 45202 . 

(Business Address) 

BY'~- AttornBy-in~fact 

(Signalure and Title) 

WC-2 107IEP 8190 Page 10'2 PRINTED IN USA 
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Exhibit 2 to White Affidavit 
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T 
11brb&rce SoIurlr:ms. Jnc. 

March S, 2010 

By Certified·MaiI- Return Receipt Requested 

Bond ClaUDs 
Great AmerJcan Insurance Company 
PO Box21i9 . 
Cincimati, PH 4520 I 

. Re: ~ Workforce Solutions, LLC Notice of Claim Being Made Pursuant 
to PCIf~mance Bond No. 545-51-52 . 

. Claimant: - HardHat Workforce Solutions, LLC 
General Contractor:' Edifice, Inc. 
Sub Co~tor: Walker White, IDe. 
Last Day Worked: February 5, 2010 

. Surety: Grea,t American .lnsurance Company 
Pcrfonnanoe BOnd No: 545-51-52 
AmountC~: $]08,337.68 
Project . York Comprehensive High School and Floyd D. Johnson Tech Center, 

York, South Carolina, Contraci cons~g of HV AC and Plwnbing. 

Dear Sir 011 Madam: 

ThiS letter shall serve as written notice as is required by the bojld noted above that HardHat 
Workforce. Solutions, LLC hereby makes a claim against the bond for Walker White, Inc., in an 
amount in,excess of $1 08,337.68 fOr the project noted above. Claim'ant HardHat Workforce 
Solutions, LLC (HardHat) a construction labor contractor, Con~acted with Mechanical HVAC 
Services, me., a Subcontractor for Walker White, Inc., to furnish labor on the project noted 
above. 

A copy of!aJJ unpaid invoices and corresponding time cards are attached hereto and incorporated 
by referen~ as if fully set forth herein. 

~yt40 
Marc Hol¢Omb 
Senior Vice President 
HardHat Workforce Solutions 

1373 E. Morehead St.. SUIte 210· CharlOtte, Ne 28204 
(704) 332-6455 • Fax (.104J 332-6415 
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~.U')/"U.1U L,J.UD rnA .,,,,, u,," uuuv 

I , 
J'Ia r~ Midi Rd"'" Rei:dpt RIlquested· 

York~~ctNo 1 . 
A TIN: MstJ Brown 
POBox 770~ 
york, SoutblCarOlina 29754 

Yla ~ Mail Return JUl;eipt &quested 

Edifice, Inc.: . 
A'I1'N: Eri~N.LaSter~ Registeted Agent 

PO Box 36Jfl9 
Charlotte. ~ carolina 2~6 . 

I 

JIia Certl.MJ Mail Return RfitceJpt ReqUJ18tU 
Walker Wbk.e. Inc. 
ATfN: J. ~ White. Registered Agent 
635 Elmwo¢ Avenue 
Columbia, ~uth Carolina 2920 1 

VUJ ~ Mail RetU11l R6ceipt Requested 
MechaJlical}IV AC services, Inc. 
Attn: Wi~ Carver, RegisteNd Agent 
200 West 12th Street, Suite D 
Tifton, GeAbrSia 11794. . 

}iardltat "orkforce SolutiOBS, LLC 

~1/!1 
°Emb Senior V' President· 

HardHat .. orkforce Solutions 
" ; 
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I'hIintill". 

\ . 

!'vkchanical I IVA( SC:I'Viccs. Inc. &. 
(ir.:at :\mcricall Insurance Company & 
l.iht:J1~ Mutual Insurance Company 

I kf~lldanls. 

) 

) 

) 

) 
) 
) 
) 

) 

-------) 

IN THF COURT OF CmvIMO~ PIY;'\S 

Civil Actillil No.: 201O-CP-46-\():i\ 

AFFIDAVIT OF ERIC BYRD· 

I\T:-;(\II~dl: al'pearl'Ll bcl\lI"l~ me Eric Byrd. \vho alter being duly sworn states uncleI' oath: 

I .. r\-I~ l"tllI~' is Eric I~yrd. I am over the age of 21 and competent to make this urtioavil. 

III ~()lJl), \ ser\e:d as the: Regional Manager for 1·lard Hal Workforce Solutions ("'I·lard 

Ilat"). During this lirnc our ~tllllpany was engaged to provide lahor to iVlechallicalllVAC 

Sen iCes. Inc ("MilS"') in connection with certain mechanical contracting. \\'ork at the 

N~'\-\' York COl1lprchC:llsive High School and r10yd D. Johnson Tech Cellter nile 

Pru,iect··). r-..·fl-IS was a subcontractor to Walker White Mechanical ("Walker White") \\hn 

was a subcontractor to Edifice, IIlC,. the g.eneral contractor for the Projt:cl. 

1. During. our time on the Project. I cOllllllunicated on occasion with agents ami I:ll1ployc("~ 

(lr \\"alkcl' Whil':. \\:ith respect to Walker White, my primary point lll" eonl,lcl '''I;'; \\·ilh 

[\'Ir . .1.'1'. hlst \vho hdd himself out 10 he a projel:l manager ami or a pl:rsol1 \\ ith 

Ilwnageri:ll capacity li.lr Walker White. tVIr. East was thoroughly aware llf the nature: 01' 

liard 11.,( ~ \\<lrk <111 the Project. I visiled his jobsile office Oil Ht \casl (lne ncca:,iCln Hnd 
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;Ilh i:;nl r'dr Last or the 11<Iture ur services wc \\L'rl~ prO\:idillg to the J>l'lljeL'1 in Ihe I all (II' 

2009, I alll certaill it w;:is the Fall or 20()9. bccallsL' I can vividly remember a rrielldl~ 

C()ll\crsation I had \\ith i'vlr. [ast ahout the football sea~on, On this occasion, I \j"ill'd the 

Project <llld cOllducted [l ""rety bricling of' our elllployees \\'ho wen: \\nrkin;,; lll1 11K 

Prll.jl.'cl. rvlr. /-.(1<;[ allo\.H!d our company 10 lise his trailer to hosl this evenl and hc \\a~ 

,mare hy (Ibsen ing the number of persons ,attending the meeting of the considerabk 

im olvCnl\.'llt or II"rd Iial pCl'SI)J\ncl engaged on his jnbsilc. I·k was also made ;I\\<lf\.' h~ 

IlIL' Ihal Ilaru 1l<lt \\;IS nOI all al'liliate. hilI rulher under contracl with IVIlIS as an 

jlllkpclldellt cOlltraL"lnr anu l'hll1 Hat was available to assist Walker White directly in thL' 

\.'\·cnl till') required any Icmp0rary skilled labqr. 

4. 'Nalker White \\as aware or lIard Hat's presence, scope or work. involvemenl. and rnk 

a~ a sLlbcnntractor tn MilS and \Valker White"s project management was a\\'an: or our 

participatiol1 lll1 Ihe Project and bad actual notice as early as the Fall of2009. 

S\\-OI"n and subscribed h~l(lfl:! me this 
l~._ day or Septemner. 2() II. 

Nl1lar~ (lllt"lliC:fJJ..~_(;(; P~"'-> 
I'vl; Commissiun Expire:;: f..~T 01 d.o.(~- . 
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ST:\ IT OF SOIITII CARUI INA 

liard 1·lar Workllm:e Solulions. I.I.C'. 

Piaintill. 

\ . 

i\-kchanical I IV AC Scr\'ic~s. Inc .. & 
(irl:al .:\l11crit:an Insurance Company & 
l.illL.,-l! MlIllIulll1surant:c Company 

D~fen("mts. 

-------_ .. _. __ ._-_. 

IN TII[ COI'H.l 01: COM\·10N PI.EAS 

AFFIDAVIT OF ERIC SCHMWT 

P('rsonnllyappcan:u before me Eric Schmidt. wlH) aftcr Iwing duly sworn stales under oalh: 

I. M) nanie is Eric Schmidt. I am oyer lhe agcof21. and competenl to make this allida\'il. 

In 2009. I served as the Ten'itmy Manager for Hard Hat Workforce S(l\utiol1s ("Hmu 

llat""j. During this time our company was engagcd to provide labor to Mechanical IIVAC 

Scrvin:s. Inc. ("MI-IS") in connection with certain mechanical contracting work at the 

new York Comprehensive High School and Floyd D. JOllilSOIl Teeh Center nhc 

Project"). MI·\S· was a subcontraclor III \Valka White i\·1echanicaI' (-'Walker \-Vllite") who 

was a subcontractor to E.dilict.'. Inc .. the general contractor for the Project. 

3. During ollr time on the Project. I communicated freqlll.!ntly with MilS. and regularly with 

agents and .:mployt,cs of Walker WhitL', With respecI tl1Walkcr White. my prilllary puilll 

orcontnct was with 1\,1,. . .I.T. Fa::;1 who held himsdfoLiI to he a project manager anu!or a 

person with manag.erial cap~lcil~ ror Walker While. Mr. East was thuroughl) HWart' of Ilw 

nature or Hard I-Ial'~ work tHl Lhe..: Project. I occasillll,dly \ isikd his johsile orlicc and. tlll 

occasion. he allowed liard Hal 10 lise his ullic.: to cl11l0UCl :',lfety hriclings and 11\1.:L:lill~~ 
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~\I)d (('nti1Il:l rOliline nnicL' \\ork such it'> sending and n .. '('ci\ in)! 1~\xL':;. wh<..'n rcquired. \h, 

!\,lIIS. ;,lnd alsl) aLivisL'd thaI we could provide temporal': I"bllr 10 assisl Wall-er While. if 

n..:..:dcd. iv1r. [,ast pro\" id~c.l me with his cllrpllrale business ('mail <ILklrc:.;:; und I cunluclcd 

him al this company electronic weh address on numerous occasiolls during the course: Ill' 

the Project. 

4. The earl iest electronic notice to Walker \Vbi Ie' s electronic domain occurred (\\1 {\u~ust 4. 

~()()l) at 5: 1 0 p,m. A true copy of this' ciet:twnic nn\ icc is atHH.:hed hen.:tn as exhibit A. III 

this nOlice, I advised Walker White thaI ]'Iard Hal was "working "vith MHS and helping 

lhem st'l lip slim..: l)i' the \\alk ups lhal ~'()lI !:,-1I~:; have antI \\anl to try ...... Hard Hat is in 

the busincss or pl'lH'iding temporary skilled Illechanical workl.:rs to contractors. A "walk 

up" i:; a person who ordinarily inquires os to the possihility or ",ork <11 a project: the) 

"\.valk LIP" to the jobsite trailer and apply. ortcn cllntraClt'll'S \\ill L1Sl' a scr,kc like ours 

\-vhen they ",,'ant to try OUI' an employee on a t~ll1p(lrary basis rathcr than making a direct 

job offer. nno we are able to ser\'c as ClIl intermediary. The purpl1se nr this email \\.<.Islo 

provide Walker White with the nature of' the services \'ve were providing to t-.,lI·IS. and 
, , 

\\'CrL' available to provide [0 Walker White. I also atl\'ised Mr. East that we had n[hcr 

skilled labor availahk 10 assist thelll on all ":15 neccku" basis. There is no dtluht ill my 

mind thaI Mr. East was well-aware of' our prcscnce on the project. the scope til' our work 

and the sub tn whom \..,e were working as early as August 4. l009. 

:". ()n Seplember 2t). 2009. I sent Walker White another electronic no lice a\Lachcd at exhibit 

B, Thi:; t:kctronic communicatioll slatt'd: .. ,., we have selll :,,11 IS general laborers wl\\) 
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han' bCl:11 reporting tp the gen~'ral cuntractor ...... This was. Il1 m~ 1\110\\ kdg('. tilL' sCl"lln .. 1 

,,'Ic~.trnnic llolicL' uf furnishing. v,'e pnwidd to the managcment lli" Walker \\·hitc. 

6. Finall~. On (klOnCr 22. 2009. I st'nt \Valker White' a third dectronic I11c,,~agc 

cstahlishing ()Ul" il1\'oh CIl1L'1l1 and presence on the job which is attached tit l'xhihit C. I 

inl"(lrmcd Walker White that "1 send lsic) 130 (an employee oftv1HS,12 laborers Lllld ii")ou 

necd clean lip guys I can have 2 more sent down your w·ay ..... 

7. Thc purposl' llf these notices was three-fold: I) we wanted to ensure that Walk-'r Whik' 

\\as ,J\\arc that we had provided and were providing labor MUS. 2) we wankd III nlkr 

additional services to Walker White directly, and 3) we '.van ted to ensun: that Walh.L'r 

While \\<.\s i:\wan: or our scope and had full notice or our continuing in\ohLm~'nl in IhL" 

Project so that in the event that Walker White had any objections or problems with llur 

participation. the) could contact me for resolution. 

R. Walk~r Whil~ \-vas ckarly provided ekctronic notice of Hard Hal's presence. ~C\lp~ llr 

\\mk. involvement. and role us a suhcontractor to MHS and Walker Whill"s projecl 

l11anal:!~Illt'llt \\'a~ a\.\·<lrc of Ollr participation on tile Project anu provickd with eb:tronic 

notices lO this ~Ircct on the dates indicated. 

Sworn and subscribed heron: me this 
~day ofScpternber, 2011, 
. . . 0 Ii A _, A J IY--I-I . ..,... fJ(jl'l..)l.L· R.. ),-Kt ~~ 

)\;lltar~ Publlctt::7Y.xo-if~ __ ._~__ ..J-!-- . 

\"1\ (',llllmission [~pir~s:.a.~~ .}S-:, ;)t.J I~. 
U 
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EXHIBITA 
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from: Eric SChmidt fmailto:eschmidt@callhardhat.cbmJ 
Sent: Tuesday, August 04,20095:10 PM 
To: jeast@walker-white.com 
Subject: Manpower 

JT, 

Thanks for taking a couple minutes for me this aftemopn. I will keep this as brief as pos~ible: We are working with 
MHS and helping them set up some of the walk ups that you guys have and want to try. If you have a few people that you 
are unsure of you can have them fill out my paperwork and run them through my p,ayro/l at a 1.36 bill out rate. Most of the 
time this comes very close to your actual burden cost. If you guys run into'a snag and need additional skilled plumbers on 
your jobsite, you can cali me anytime and the bill out rate to you will be 1.42. All of my men come drug tested and have 
all basic hand tools and transportation. I have attached a copy of my most current available list If you need anything 
please feel free to contact me at anytime, . 

HardHat Workforce Solutions 
8/4/2009 

Gleason, Kevin Plumbing Journeyman 

Filistovich. Mike Plumbing Joumeyman 

Dolford, Jack Plumbing Joumeyman 

Peters, Rene Plumbing Joumeyman 

1.42 

18.00 25.55 
17.00 24.14 
17.00 24.14 
16.50 23.43 
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Murphy, Dino 

Blake, Daniel 
Gaudin, Rick 

Thanks, 

Eric Schmidt 
Territory Manager 

Plumbing 

Plumbing 
Plumbing 

HardHat Workforce Solutions 
(704) 33'2 6455 office 
(704) 332 6475 fax 
(704) 622 7068 cell 

Mechanic 15.00 21.30 
'. 

Top He~er 12.00 17.04 
Top Helper 12.00 17.04 

2 
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From: Eric Schmidt [mailto:eschmldt@callhardhat.com] 
Sent: Tuesday, September 29, 2009 10:06 AM . 
To: jea5t@walker-white.com 
S.u~ject: General Labor 

JT, 

Along with helping out on the skilled end we hav.e sent MHS general laborers who have been reporting to the 
general contractor. The bill out rate for these men is $11.25 an hOUL We pick up all workers comp and all other burden 
cost. All these men come drug tested and have all their PPE. If you need anything please feel free to contact me at 
anytime. 

Thanks, 

Eric Schmidt 
Territory Manager 
HardHat Workforce Solutions 
(704) 332 6455 office 
(704) 332 6475 fax 
(704) 622 7068 cell 
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From: Eric SChmidt [mailto:eschmidt@callhardhat.com] 
Sent: Thursday, October 22, 2009 11: 18 AM 
To: jeast@walker-white.com 
Subject: Clean up 

JT. 

Bo informed me that dean up is back on for full time dawn on that project I send So 2 laborers and if you need 
clean up guys I can have 2 more sent down your way. Bill out rate is $11.25 an hour and that covers all wor1<.ers comp and 
all other burden costs. They come with all their PPE also. If you need anything feel free to contact me at anytime. 

Thanks. 

Eric Schmidt 
Territory Manager 
HardHat Workforce Solutions 
(704) 332 6455 office 
(704) 3326475 fax 
(704) 622 7068 cell 
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IN THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM YORK COUNTY 
Court of Common Pleas 

The Honorable S. Jackson Kimball, III, Circuit Court Judge 

Case No. 2010-CP-46-1951 

Hard Hat Workforce 
Solutions LLC ................................................................................. Appellant 

v. 

Mechanical HV AC 
Services INC ................................................................................ Respondent 

CERTIFICATE OF COUNSEL 

1, Henry P. Wall, do hereby certify that the Record on Appeal is in compliance 
with Rule (1 O)(g) and The Supreme Court Order dated June 5, 2012 

I 

//~ 
/. /' 

e all 
,sfune owell Wall & Mullins, LLC 

. / /' Suite 200 
V 1735 St. Julian Place (29204) 

Post Office Box 61110 
Columbia, South Carolina 29260-1110 
Phone: 80).,.252-7693 
Attorneys for Appellant 
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