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- STATEMENT OF ISSUE ON APPEAL

Did the trial court err in allowing the expert to testify as to the details of the sexual
- assault as described by the non-testifying victim which were hearsay as they went beyond

time and place and V'iolated.Rule 801(d)(1)(D), SCRE?



STATEMENT OF THE CASE

In March 1998, Wilde appeared in circuit court and entered a guilty plea to
committing a lewd act on a child under the age of sixteen. Judge Rawl sentenced Appellant

Wilde to ten years suspended to twenty-four monthsv probation. In November 2004, Wilde

- entered a guilty plea to committing a lewd act on a minor under the age of sixteen and was

sentenced’ to fifteen years incarceration.

In 2012, prior to his release from the Department of Cbrrections; Wilde was reférred
to the Multi-Disciplinafy Team who determined that probabie cause exisfed that Wilde was
a sexually violent predator.

Dr. Marie Gehle, Chief Psychologist with the Depéftment of Mgntal Health, was |
ordered by the trial court to -complete an evaluation of Wilde. R. 82, 11. 13 —25; R. 86, 11. 9- '
10. Dr. Gehle determined that Wilde suffered from pedophilia that predisposéd him to -
- commit sexually violent offenses which posed a menace t(')' thé health and safety. of children.

R. 104,11 16-R. 10611 25. | o
| On October 15-16, 2012, Wilde proceeded to trial before the Honorable J. ‘Mark
Hayes, II, and a jury to determine if he were é sexually viblent predator. Wilde was
represented by Ray E. Thompson and Darryl L.. Busﬁ. The _State wés fepresented‘ by Lloyd '
V. Flores, Jr. The jury found that Wilde was a sexually violent predator pursuant to S.C.
Code Section 44-48-30. | |

On October 17, 2012, Judge Hayes signed the érder committing Way to the
Department of Mental Health for long ierm‘ control, care and treatment. Wilde’s attorﬁey A

filed a notice of appeal. This appeal follows.



STATEMENT OF FACTS

According to ;[he testimony of the expert, Dr. Marie Gehle, Wilde was convicted via
guilty plea in 1998 to committing a lewd act on a child under the age of sixteen which
occurred on May 30, 1997. Wilde was sentenced to ten years suspended to twenty—fdur
monthe probation. R. 95, 11. 23 — R. 96, 11. 23.

The incident involved Wilde’s eight year old biological son who said that while he
was on an overnight visit with Wilde, the child awoke to Wilde allegedly fondling the
child’s penis. Defense counsel objected on the gfound of hearsay. The judge allowed the
testimony to continue, and instructed counsel that he could cross-examine the witness on
those questions. R. 97, 11. 1 — 12. o

The testimony continued with Dr. Gehle stating that the child awoke to his penis
being fondled by Wilde who stopped when the child awoke. The ch11d also stated that Wllde
told him he better not tell anyone. R.97,11. 13 - 19.

Wilde pled guilt'yrin~2004 to committing a iewd act on a ehild under . the age of -
sixteen which occurred ApriI‘ 15, 2001, and February :7, 2002. Wilde was sentenced to
fifteen years ineareeration. The child was the ‘fOur year old daughter of Wilde-’s |
stepdaughter. Dr. Gehle testified that the child reported that while she was Vi.siting'Wilde,
Wilde fondled her genitals and licked her genitals. R.97,11. 23 —R. 99, 11. 23.

In a pretrial proffer of Dr. Gehle’s testimony, she described two twentyjsix year old
offenses from North Carolina in 1986 where the charges of indecent liberties with a child
were dismissed. R. 6, 11. 19 - R. 7, 11. 25; R. 30, 1I. 14 — 25."].“he doctor related that the child
was the nine year old niece of Wilde’s wife. The child said ihat W.ilde fondled her Vagina

and breasts on numerous occasions, and that the incidents occurred while she was lying on -



the sofa in the early moring. Defense counsel objected to the hearsay which the judge
allowed because it was a proffer. R. 31, Il. 1 —25. The judge did exclude the two 1986
offenses from being admitted as they were highly prejudicial and the prejudice 6utweighed
the probative value. R. 55,11. 17 -R. 56,‘ 1. 19. | |

The judge, earlier in a pretrial motion, stated: “Expérts can Abase their obinion on
information that’s hearsay’ upon hearsay, and it can base their opinion n information that
would not be admitted directly in a court éf law to prove the- facté 6f, of, what’s trying to be
established. I think exbert opinions have, in- my wofds, a moré liberal use of information in -
forming their opinions.” R. 20, 11. 1 - 14.

| Defense counsel, in describing the sources of Dr. Gehl§’§ of irifofmation that she

relied on, argued to the court that she relied on police reports énd one two hour and thirty
minute inte&iew with Wilde. There was no indication that she had actual communication
with anyone other then Wilde. R. 19, 11.20 - 25. |

Dr. Gehle admitted that in her interview with Wilde, he denied Comrﬁittirig all of the
offensés. R.32,11. 4 - 11. She also admitted that she did not have any other interviews with
anyone other than Wilde. R. 33, 11. 21 —=R. 34, 11. 1. | |

Dr. Gehle diagnosed Wildé as suffering from pedophilia, -meaning he was attracted
to prepubescent children. He was also attracted to adults-as ’hev had been marfied séveral
times. In her opinion, he met the legal criteria to be a sexually violent predator, and needed
to be confined in a secure facility for lbng term control, care, and treatment. R. 104, H. 16—

R. 108, 11. 2.



ARGUMENT

The trial court erred in allowing the expert to testify as to the details of the sexual

assault as described by the non-testifying victim which were hearsay as they went beyond

time and place and violated Rule 801(d)(1)(D), SCRE.

Rule 801, SCRE, proQides that hearsay is a statément, other than one made'by the
declarant while testifying at the trial offered in evidence to prove the truth of the matter
asserted. Rule 802, SCRE, provides that hearsay is not admissible except as provided by
these rules or by other rules prescribed by the Supremé Court of this State qf by statute.

Rule 801(d) (i) (D);. SCRE. This Rule of Evidence,'that sexual assault victim’s
prior consistent statements limited to time and place of alleged iﬁcident ﬁe not hearsay, if
victim testifies at trial and is subject to cross-examination, allows other witnesses to testify
that victim complained of assault, but only és to time and place; it specifically circumséribes '

such testimony by excludmg details or partlculars State v. Jeffcoat; 350 S.C. 392 565 B

S.E.2d 321 (Ct. App. 2002); c1t1ng Rule 801(d) (1) (D), SCRE; Sanchez V. State 351 S. C

270, 569 S.E.2d 363 (2002).

In Vail v. State, 402 S.C. 77, 738 S.E.2d 503 (Ct. App. 2013), the Court of Appeals
reversed the trial court and granted Vail’s PCR because trial counsel’s failure to object to the
hearsay testimony concerning the alleged sexual relationship between the victim and the -
defendant in this criminal sexual conduct with a-minor case which was inadmissible,.
constituted deficient performénce and fell below professional norms. The Court wrote:

In a CSC case, the testimony of a witness regarding the victim’s out-of-
court statement is not hearsay when the declarant testifies at the trial and
is subject to cross examination concerning the statement, and the
statement is consistent with the declarant’s testimony in a CSC case or

attempted CSC case where the declarant is the alleged victim and the-
statement is limited to the time and place of the incident.
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The Court then wrote that “any other details or particulars including the perpetrator’s .
identity, must be excluded.” , | |

Rule 703, SCRE, provides,that the facts and data relied on by an expert upon which
he based his opinion need not be adntissible in evidence if of a type reasonably telied apen
by experts in the particular filed in forming opinions. The factsv and data may be those
perceived by or made known to the expert at or befote the hearing. |

Rule 705, SCRE, provides that the expert may ‘testify' ih terms of opinion or
inference without first testifying to the underlying facts or :data, unless the court‘requites
otherwise. The expert 1nany event may. be tequired to disclose the underlying facts or data
on cross-examination. ) | |

Rule 403, SCRE which brovi’des that relevant evidence may be excluded if its
probative value is sub‘stantially outweighed by the danger ef unfait 'pvrejudi,ceﬁ. The child did
not testify ih Wilde’s SVP case. There‘\;va's hO‘eVidenee the child testiﬁed'at- the guilty plea.
- The expert admitted that she d1d not speak w1th the chlld nor any other witnesses other than’
‘W1lde who denied comm1tt1ng the 1neldents ‘R. 33 11 21 —R. 34, 1. 1. Allowmg the details, :

“which were hearsay, was extremely preJud1c1al to Wllde

In Melendez- D1az V. Massachusetts 557 U.S. 305 (2009) the United States

Supreme Court held that the Confrontatlen Clause did not permit the prosecuttoh to
introduce a forensic laboratery report cohtaining a testimonial 'certiﬁcation;n.iade_ for the
purpose of proving a particular fact- through the in-court testimony ef a scientist who did -
- not sign the certification or perform or 'observethe test reported in the certification. The
Court wrote that “surrogate testimohy of that order does not meet the constitutiohal

requirement.”



This same principle applied to Wilde"s case as the expert had never talked with the
child, and relied only bn police reports which had not been validated.

After the expert testified as to the description by. the eight year old child of the -
details of the 1997 offense, defense counsel objectedﬁ R. 97, 1l: 1-12. The ‘expert then
testified that the four year old child in the 2004 conviction and her mother had "said that
Wildé fondled her genitals and lic;k;:d her thére. Defense counsel did not object. R. 97,“ .23 -
—R. 99, 1l. 23. However, it W01_11d have begn futile fof counsel to object as the judge had
already ruled that this type of hearsay evidence was admissible.

The expert in Wilde’s case should have been' allowed to testify only as. to what the
child said about the time and place of the alleged incident. The expert’s testimony violated
Rule 801(d)(1)(D) because it was hearsay. If the détails‘ are prejudicial in a criminal case,
then they are just as’prejudicial in an SVP trial which is a hybﬁd of criminal and ;:ivil. All
the state needed to meet the elements of the SVP statute were the‘convictions of a seXually ‘

violent offense.



CONCLUSION
Based on the above, the order of the trial court committing Wilde to the SVP
Program should be reversed, and Wilde released. In the alternative, his case should be
remanded for a new trial.

Respectfully: submitted,

Lefllls w@fﬁﬁ?@

LaNelle Cantey DuRant
Appellate Defender

ATTbRNEY FOR APPELLANT .

This 31* day of March, 2014.
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