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PER CURIAM: St. Clements Homeowners Association, Inc. (St. Clements)
appeals the Master-in-Equity's order, in which the Master denied St. Clements'



claim for an injunction and ordered that Respondent BE-MI, Inc. (BE-MI) had the
right to retain and maintain a certain side deck. We affirm.

" An action to enforce restrictive covenants by injunction is in equity." S C Dep't
of Natural Res. v. Town of McClellanville, 345 S.C. 617, 622, 550 S.E.2d 299, 302
(2001). "On appeal from an equitable action, an appellate court may find facts in
accordance with its own view of the evidence." Buffington v. T.O E. Enters., 383
S.C. 388,391, 680 S.E.2d 289, 290 (2009). "While this standard permits a broad
scope of review, an appellate court will not disregard the findings of the trial court,
which saw and heard the witnesses and was in a better position to evaluate their
credibility." Id "A court does not automatically issue a mandatory injunction
once it finds a restrictive.covenant has been violated." Sea Pines Plantation Co. v.
Wells, 294 S.C. 266,274, 363 S.E.2d 891, 896 (1987) (citing Hunnicutt v.
Rickenbaker, 268 S.C. 511, 515-16, 234 S.E.2d 887, 889 (1977)). "The court must
balance the equities between the parties; and if the harm to the defendant
outweighs the plaintiff's benefit, no relief will be granted." Sea Pines, 294 S.C. at
274,363 S.E.2d at 896. "Although the issuance of a mandatory injunction depends
upon the equities between the parties, the decision of whether to issue such relief
rests in the court's discretion." Id. The evidence presented at trial shows an
injunction seeking removal of the side deck would cause considerable harm. BE-
M1 has constructed, maintained, and improved the side deck at BE-MI's own
expense. The side deck constitutes a substantial part of BE-MI's business and
relieves congestion by the pool and pool bar, allows patrons a place to sit and eat,
and provides shade. In contrast, St. Clements asserts an injunction would remedy
the loss of two parking spots; however, the record is unclear on the necessity of
those two spots. For the foregoing reasons, the decision of the Master is

AFFIRMED.

SHORT, WILLIAMS, and THOMAS, JJ., concur.



P

——

~

STATE OF SOUTH CAROLINA ) {N THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) C/A NO. 2607-CP-26-1426
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DATE OF HEARING: September 18, 2009
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&/ This matter came before me for triai, without a jury, pursuant to an Order of Refgrence

signed by the Honorable Edward Cottingham on May 21, 2009, referring the case to me 1y make

Finding of Fact and Conclusions of Law and to render a final judgment with all appealdjto the

S.C Court of Appeals. Present at the hearing were the attorneys for the parties, officgrs and

representatives of both the Plaintft and Defendant corporations as well as other witnesses.

Plaint:ff 1s a South Carohina not-for-profit corporation which is the property opners’

association for the St Clements Honzontal Property Regime in Myrtle Beach, South Chrolina

(herewnafier. the “Plaintiff"). The St. Clements regime (S an ocean-front condomimury-hotel
project with approximately sixty-three residential umits and three commercial umts. All $wners

of units in the-St. Clements are members of the Plaintiff Association The Defendant, H
i

E-MlI,

Ll“ﬂﬁ'

e



Inc theremnafter, the “"Defendant™), 15 the owner of the commercial unit designated as Unit
i BE-MI operates Umt Pool-1 as a retat! establishment that offers food and beverages {o

to the residents of the St. Clements umts and to the public (hereinafter the “Pool Bar”).

This achon was commenced by the Plamnuff’s filing ts Complaint on March 6

seeking mjunctive relief and asking the court for an order requinng the Defendant to reT

Pool-

¢ sale

1007,

bve a

wooden deck it had constructed over one and one-half parking spaces adjacent to the Pqdl Bar

(the “Side Deck™) Plaintiff also 15 seeking judgment for costs and attorneys fees pursuam{
Master Deed of the regime (the “Master Deed”). Defendant raised various defenses t(T

claims, including Unclean Hands, Estoppel, Balancing of the Equities, Grant of H»

Fasement or Easement by Prescription, and Res Judicata Defendant also asserted counte

to the
these

press

taims

based on Breach of Contract. Detnmental Reliance, and Declaratory Judgment asking theCourt

1o find that Defendant had vahid easements for the deck and should be allowed to keep t

deck

in s current location. At the tnal, both parties presented swom testimony from nurrpcrous

witnesses. various photographs and other documents n support of their positions.

Certam histoncal facts refating to this matter are undisputed. First, it is undisput d that

the Defendant has owned and operated the Pool Bar since August 8. 1988, almost fr
inception of the St Clements Regime During that time there have been a number of d

between the parties regarding the Pool Bar. Likewise, it 1s undisputed that in 2003,

the
putes

in an

apparent effort to put an end to the unresolved issues that existed between Plamntiff and

Defendant, the Plailnuff filed a lawsuit, captioned The St. Clements Homeowners ASS:

ation,

Inc vs. BE-ML Inc¢ , Case No 2003-CP-26-6560 (the “First Lawsuit™), seeking injunctiv

to clanfy the nghts and duties of the parties pursuant to the Master Deed After a non-ju

2

reliefl

tnal




on the ments, the Master-In-Equity \ssued an “Amended Order Granting Permancnt Injurictjon,

dated Apn! 6, 2006, granting some or allo

At the trnal of the present

f the rehief Plaintiff requested 1n 1ts Complaint.

case the President of the Defendant testified that in the sx+1 hg of

1990, the then President and Board Member of the Plainuff, Marshall Melton, appgoved

Defendant’s construction of the Side

Deck for the use and enjoyment of not only Paoo] Bar

patrons, but for the overall benefit of all umt owners and guests of the St. Clements. He further

testified that the idea to build the Sid

Clements, Dwight Cox. and th

e Deck was put forward by the developer of fhe St

at he actually assisted Luke Goude. Defendant’s principal] |n the

deck’s construction. Mr Melton, testified on behalf of the Defendant, and corroboratefl that

testimony The Defendant’s principal witness testified that he spent approximately 311 00 00

in building the original structure and later sigmficantly upgraded the Side Deck at Deferjflant’s

own expense adding awmngs and owner improvements. Defendant has continuousty operaled the

Pool Bar, and the deck i que

that there 1s rio merit i the Plamuffs claim that the spaces are needed for parking, citing

stion, since their onginal construction Defendant also anntcnds
t

e fact

that for years a number of other parking spaces on the property have been occupied by 7nused

autos belonging to members of the Plainuff Association.

Plaintiff contends, and its witnesses testified, that even 1f the Defendant’s testimogy was

true, there 18 no evidence In the minute

s of the Planuff that the Board approved Mr. Mglton’s

actions, and, therefore, he had no authonity to grant such permission Plamntiff furthdp cites

portions of the Master Deed that state that the Association has governing authonty ayer all

common area, such as the parking areas, and that Plaintiff has the nght to force removal bf any

obstruction on common areas




i have carefully considered all of the evidence submutied, the testimony and credﬁimy of

the witness. the history of the relationship between the patties, and the content, and result] af the

First Lawsuit, Based on the foregoing,

[ make the following findings of fact and conclusjons of

law:

Findings of Fact:
| find that the following have been proven by the preponderance of the evidence:

hents

¥

1. Defendant is the owner of Umit Pool-1, a commercial unit in the St. Clg

food

Horizontal Property Regime, and has continuously owned and operated the same as a reta

and beverage operation since August. 1988. The Regime 15 a condomimum-hotel, 4pd no

members reside permanently on the property

2 In 1990, following Hurncane Hugo, Dwight Cox. president of the dcveloperrof the

Regime, suggested to the Defendant’s president, that he build the deck in question in Ms ?uncnt

location.

3 Marshall Melton was the President, and a member of the Board of Directors, jof the
Plamtiff Association 1 1990, and 1n such capacity advised the President of the Defendaht that

the Defendant had permission to build the deck tn question at its present location. As Pr£s1dent

of the Plaintiff Association. Mr. Melton appeared to the public, and to the Defendant, to Be in a
position in which third parties could rely on lus authonty to speak for. and bind, the Plaintfjf

4 At Defendant’s own expense, and without any cost to the Plamntff or its membdys, the
Defendant constructed. has mamtained and improved, the deck in question, togethgt with
associated improvements such as awnings, side curtains, furnishings and other items eviflent 1n

the photographs.
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5. The deck has been used for nearly 20 years by members of the Associatioy, their

guests and renters, as well as by members of the general public

6. The deck has become, and remains, an integral and vital part of the Deferant’s

business, and provides a place not only for its patroﬁs to sit and consume their foq
beverages, but 1t provides perhaps the only shaded area for those using the pool to seek
from the sun on the hottest of days. As such, the deck and other improvements provide a
for the Plaintiff and 1ts members, as well as the Defendant.

7 There was no reason for the Defendant to believe that the former Presid
Plamtiff, and the developer of the project, did not have authority to grant him permission
and matntain the Side Deck, and he relied on that behef, and their apparent authonty.

detriment. See. Watkins v, Mobil Oil Corp., 291 S.C. 62, 67, 352 S.E.2d 284, 287 (Ct

1986) (holding that to establish apparent agency, a party must prove that the purported pr

by either affirmative conduct or conscious and voluntary inaction has represented anothe
his agent or servant and reliance upon the representation and a change of position

detriment i1n reliance on the representation )

d and
shelter

benefit

ent of
b build
to his
App
ncipal
- to be

to his

. 8 The Plamtiff’s response, that there 1s no evidence in the meeting minutes that reflects

approval for the Side Deck, 1s unconvincing The Defendant’s principal obviously thou
had permission to build the Stde Deck or he would not have spent more than $11,000 00

original construction, or spent additional monies to sigmficantly improve the Side Deck

ght he
in the

a few

years later. Moreover, Mr. Melton, the former President of Plaintiff, has not been a member of

the HOA or its Board for years, and he sold his last unit more than ten years ago. Therefgre, he

was the only witness who did not have a personal mterest in the outcome of this action. I} these

circumstances, 1f 18 immatenal whether the Board approved the Side Deck by formal action or

5




whether Melton had actual authonty to grant permission for the Side Deck’s construction

Melton had apparent authority on behalf of the Plamtiff's Board and the Plantff tp give

permission to the Defendant to build the Deck.
9. Although the Plaintiff asserts that its loss of parking spaces 1s of great harm tq

testimony presented indicates otherwise  For many years during the life of the Regime &

it, the

nd the

Plamtiff Association, a number of parking spaces in the parking facility have been uged by

Plaintiff’s members to store unused vehicles, without enforcement action by the Plamtlff. At

least one was still being stored there at the time of the trial The effect of this storage 1s
least two spaces are used for those owners’ umit when their unit is rented Plaintiff should
allowed to complain now about a lack of parking after sitting on 1ts hands for such an ex
pertod of ime. For this reason, | find that there 1s not a parking problem at the site suffig
necessitate the removal of the Side Deck. Likewise, I find that the Plaintiff has not enforg
provisions in the Master Deed relating to use of parking spaces for other uses in a con
manner or uniformly.

10 To require the Defendant to remove the Side Deck and try to maintain its by
without 1t would mmpose a severe hardship and detnment on the Defendant, causing 1t to
severe damages, and the benefit to be conferred on the Plaintuff if the Side Deck was re
would be minimal and of little significance when compared to that damage.

11 The existence of the Side Deck was known to the Plammtiff when 1t filed 1t

Lawsuit Members of the Plaintiff’s Board testified that they had actual knowledge that th

that at

not be

tended

ient to

ed the

[s1stent

SIess

suffer

moved

5 First

e Side

Deck covered parking spaces 1n the early 1990’s, and 1t was specifically mentioned 1n moge than

one affidavit and several letters filed by Plamtff at that time. Plaintiff failed to secure any

relief




on that 1ssue 1n the First Lawsuit which sought to enforce Master Deed provisions on th]

other 1ssues.

at and

12 Plainuff has not sought to remove the Side Deck for nearly twenty years, and 1ts

members have enjoyed the use of those facthties (constructed with Defendant’s money) fpr that

penod.

Conclusions of Law
I An injunction is an equitable remedy and the remedy of injunction les wiath

sound discretion of the trial court Gibbs v Kumbrell, 311 S C 261,428 S E 2d 725, 77

App 1993). The party seeking an mjunction has the burden of demonstrating fac

circumstances warranting an mjyunction. Strategic Resources Co. v BCS Life Ins Co, 36

540, 544, 627 S E 2d 687, 689 (2006)(citing Calcutt v. Calcutt, 282 S.C. 565, 320 S.E.2d ]

pp. 1984). The remedy of an mjunction 1s a drastic one and ought to be applied with ¢4

Strategic Resources Co v. BCS Life Ins Co, 367 S C. 540, 544, 627 S E 2d 687, 689

(citing Forest Land Co_v. Black, 216 S.C 255, 57 S E 2d 420 (1950) In deciding whe
grant an ijunction, the court must balance the benefit of an injunction to the plantiff agai
mconvenience and damage to the defendant, and grant an injunction which seems
consistent with justice and equity under the circumstances of the case Id_

2 In making a determunation whether to grant the Plaintiff the relief requested

Complaint, namely a permanent injunction, the threshold question for the court 1s essentis

n the
1 (Ct
s and
7S.C
S (Ct
jution
2006)
her to
hst the

most

mn s

11y an

equitable one Although the Plamntiff also asks for attorneys’ fees, the court need not rule ¢n that

1ssue unless the court grants the injunction




N

-

3. In a case such as this the court i1s required to look at the relative impact
requested remedies and to balance the equities between the parties. See: Cedar

Homeowners Ass’n, Inc v. DiPetro, 368 S.C. 254, 628 S.E 2d 284 (Ct. App. 2006), inv

the construction of a wooden deck butlt 1n part on a common area. In that case the courd
that formal permission by the board was not required where the make-up and policies
board had changed since the defendants had been given permission to build their deck

4 Even 1f there has been a violation of a restrictive covenant, the court 1s not nece|

of the
Cove
olving

noted

of the

ssarily

required to 1ssue an injunction to enforce that covenant as a matter of law Instead, the cpurt 1s

required to balance the equities to determine whether, under the circumstances, the resgrictive

covenant should be enforced. Buffington v. T.O E Enterpnises, 383 S.C. 388, 680 S.E. 1d 289

(2009).
5 Accordingly, under a balancing of the equities analysis, T find that 1t wo

inequitable for the court to grant Plaintiff an injunction requiring that Defendant remove th

Deck

ild be

c Side

6  Res judicata requires proof of three elements: a) that a final, valid judgmeft was

entered on the merits of the first suit, b) that the parties to both suits are the same, and c) that the

subsequent action involves matters properly included i the first action. Judy v _Judy, 333
8,677 S.E.2d 213, 217 (Ct App 2009)(citation omitted)

7. Here, the first two elements are unquestionably present. A final, valid judgme

b C L,

ht was

entered on the ments in the First Lawsuit, as evidenced by the “Amended Order Granting

Permanent Injunction,” and the parties to both suits are 1dentical.

& The third element of proof 1s met because the parties actually litigated the ispue of

their respective nghts and duties under the Master Deed 1n the First Lawsuit When

8

Claims




arising out of a particular transaction or occurrence are adjudicated, res judicata bars the parties
to that suit from bringing subsequent actions on either the adjudicated 1ssues or any issups that

might have been raised in the first suit  Hilton Head Center of SC, Inc v Publid Serv

Commussion of SC, 294 S C 9, 362 S.E.2d 176 (1987) (emphasis added) Issues which| might

have been raised 1n the prior action applies where the two actions involve the same cquse of

action See Judy at 8, 677 S E.2d at 217-18 (quoting Lowe v _Clayton, 264 S.C. 75, 8p, 212

S E.2d 582, 585-86 (1975)).

9. There 1s no question that the Plaintiff could have raised the 1ssue relating to the Side
Deck 1n the First Lawsuit when 1t asked the court to 1ssue an injunction clarifying the rights and
duties of the parties under the Master Deed In fact, evidence on that point was introduced 1n
that case. Despite that, the Court failed to grant Plaintiff any relief on this 1ssue  The legal and
factual positions today of the parties are identical to the positions they were in when thg First
Lawsuit was filed 1n 2003.

10.  The Plainuff 1s now seeking an injunction, asking the court to tssue a|ruling
outhining the parties’ rights and duties pursuant to the Master Deed, just as 1t did 1n 2003 [t 1s, in
essence, asking for the same relief a second time.

11 The underlying transaction or occurrence in the both lawsuits 1s the same, namely
the contractual relationship between the Plaintifft HOA and one of its members created py the
Master Deed and the Defendant’s actions Therefore, the specific 1ssue raised mn this case being
the Side Deck coverning approximately one and one-half parking spaces, 1s a matter that $hould
have been and nferentially was, included 1n the first action.

12 To allow Plaintiff to maintain an action against the Defendant BE-MI for an issue

that existed 2003 and was properly a part of the First Lawsuit, would violate the doctfine of
9




o

res judicata and be mequitable. See Plum Creek Development Co , Inc. v City of Conway, 334

S.C. 30, 34, 512 S.E.2d 106, 108 - 109 (1999)
13. Equitable estoppel denies a party the right to plead or prove an otherwise important

fact because of something which he has done or failed to do. Parker v _Parker, 313 S.¢. 482,

487, 443 S E 2d 388, 391 (1994)(citing Lee v. Southern Raillway Co, 228 S C 240, 89 5 E 2d
431 (1955) It may anse even though there was no intention by the party to relinquish or ghange
any existing rights. The essential element of estoppel 1s prejudice to the party raising the
defense. Id.

14  Estoppel arises when a party, relying upon what another has said or done, changes

his posttion to his detriment Gibbs v _Kumbrell, 311 S.C. 261, 268, 428 S.E 2d 725, 719 (Ct

App. 1993)(citing Russell v. Dnivers Leasing Services, Inc., 282 S C 358, 361, 318 S E.2{ 579,

581 (Ct. App 1984) Additionally, estoppel arises when a party observes another dealing with
his property 1n a manner inconsistent with his rnights and makes no objection while thel other
changes his position tn reliance on the party’s silence; the party’s silence 1s acquiescenge that

estops him from later seeking relief. Id. (citing McClintic v_Davis, 228 S C 378, 383,90 $ E 2d

364, 366 (1955), Seabrook Island Property Owners Association v_Pelzer, 292 S.C 343, 348, 356

SE2d411,414(Ct App 1987)
15 1 find that in this case, all of the elements necessary to establish equitable esfoppel
are present. |
16. The Master Deed states, “In any proceeding ansing because of alleged default by a
unit owner, the Association, if successful, shall be entitled to recover the costs of the proc¢eding
and such reasonable attorney’s fees as my be determined by the Court, but in no event shdll any

unit owner be entitled to such attorney’s fees” Under the terms of the Master Deed, the Plpintiff

10




1s only entitled to recover attorneys’ fees if 1t prevails in the action by obtamning the relief
in 1ts complant In this case, Plaintiff 1s precluded from obtaining a ruling in its favor ba
the aforementioned and 1s, therefore, not entitled to an award of attorneys’ fees See Bay

v_Long Cove Club Owners Ass’n, Inc 380 S C 131, 668 S E.2d 420 (Ct. App 2008) (h

members of homeowners association were not the prevailing party 1n their action for declg
judgment against the association, and therefore, were not entitled to attorney fees and costs|
the association covenants).  In addition, 1t would be inequitable to award attorneys’ fees
Plaintiff 1f the Plaintiff does not prevail in the action.

Based upon the foregoing, it 1s,

ORDERED, that the Plamntiff’s request for an mjunction requiring the Defend
remove the wooden Side Deck covering one and one-half parking spaces 1n the parking d
the St Clements Horizontal Property Regime s denied,

FURTHER ORDERED, that the Plammtiff’s request for an award of attorney’s fe

costs for this action 1s denied;

FURTHER ORDERED, pursuant to the Defendant’s Counterclaim, that the Defg

has the right to retain and maintain the Side Deck with its existing tmprovements, o

replacements, 1n their current location.

IT IS SO ORDERED.

Conway, South Carolina

Dated _ by r ) oIV
7/
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