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DISCUSSION

Pursuant to Rules 221(a) and 219(b), SCARC, Appellant 3 Chisolm Street Homeowners
Association, Inc. (“HOA”) respectfully submits this petition for a rehearing, with a suggestion
for a rehearing en banc, and requests that the Court of Appeals reverse its decision and remand
this case for a jury trial on the facts issues presented
1. This Court’s unpublished decision ignores the scintilla of evidence standard and

improperly concludes that at the time of the 2003 Glick report the HOA should have

been on notice of rot in the wood windows that had not yet appeared and did not
appear until years later.

The unpublished decision in this case concludes that when the Glick report was issued in
2003, the report put the HOA on “inquiry notice” of defects in the wood windows in the gym and
cottage buildings. 3 Chisolm Street Homeowners Association, Inc. v. Chisolm Sireet Partners,
LLC, Unpublished Op. No. 2014-UP-128 (S.C. Ct. App. Filed March26, 2014) at page 4. In
reaching that conclusion, this Court was required to view the evidence and all reasonable
inferences that may be drawn from the evidence in the light most favorable to the HOA, and
summary judgment is inappropriate if even a mere scintilla of conflicting evidence exists. See
Rule 36(c), SCRCP (stating summary judgment is appropriate only when there is no genuine
issue as to any material fact and the moving party is entitled to judgment as a matter of law);
David v. McLeod Reg'l Med. Cir., 367 S.C. 242, 247, 626 S.E.2d 1, 3 (2006) (“{I]n cases
applying the preponderance of the evidence burden of proof, the non-moving party is only
required to submit a mere scintilla of evidence in order to withstand a motion for summary
judgment.”); Hancock v. Mid-South Mgmt. Co., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803
(2009) (“The burden of establishing the bar of the statute of limitations rests upon the one
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interposing it and where the testimony is conflicting upon the question, it becomes an issue for
the jury to decide.”); Paine Gayle Properties, LLC v. CSX Transp., Inc., 400 S.C. 568, 735
S.E.2d 528, 532 (Ct. App. 2012) (stating the appellate courts review the grant of a summary
judgment motion under the same standard applied by the trial court pursuant to Rule 56(c),
SCRCP).

The facts before this Court on appeal are as follows: The wood windows at issue in this
case are located in the gym building and caretaker cottage. Mr. Glick did not examine those
buildings, and the wood windows are not mentioned in his 2003 report. In 2003 the wood
windows were brand new (the developer was still selling unsold condominium units in 2003)
(Aff. of Jack Burnett, R. p. 663 at § 7). The affidavits and deposition testimony submitted by the
HOA indicate that the problem with the windows (i.e., the rotting of the wood window frames)
did not exist in 2003 and did not begin until years later. Specifically the HOA’s handyman
testified that in 2004 the wood windows in the gym building were “fine, they were all right.”
(Dep. Jerry Huddleston, R. p. 709, lines 9-12). The affidavit of the HOA’s former president,
Jack Burnett, indicates that the rot did not appear in the wood windows frames until 2008, at
which point the HOA hired the forensic engineering firm Applied Building Sciences, Inc. to
investigate the cause of the rotting. (Aff. of Jack Burnett, R. p. 663 at § 11; see also Aff. of Scott
Harvey, R. p. 664 at § 4). Tellingly, no facts have been presented to this Court suggesting that
wood rot was present or visible on the wood windows in 2003. The HOA filed this lawsuit in
2009 after the developer and Genoa refused to repair the problems with the wood windows on

the gym building after the rot appeared in 2008. (Aff. of Jack Burnett, R. p. 663 at § 11).
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Prior to the appearance of the rot in the windows in 2008, no injury or damage to the
wood windows existed, so in 2003 the HOA could not have been placed on notice of then non-
existent rot damages. See Snell v. Columbia Gun Exchange, Inc., 276 S.C. 301, 278 S.E.2d 333
(1981) (stating that under the discovery rule, the statute does not begin to run from the date the
negligent act or the breach of contract occurred; rather, the statute ruﬁs from the date the injury
resulting from the wrongful conduct either is discovered or may be discovered by the exercise of
reasonable diligence.)

The record is devoid of evidence that the wood windows had started to fail (rot) or
manifest any problems at the time of the Glick report. The only evidence pertaining to that issue
indicates those windows were “fine” in 2004 and the rot did not appear in until 2008. As such,
the unpublished decision in this case ignores conflicting evidence and, contrary to the scintilla of
evidence standard, improperly concludes that in 2003 the HOA was on notice of a rot problem in
the wood windows that was not observed or reported by anyone and that had not yet occurred.

2. This Court’s decision is improperly based on this Court’s assumption

that an investigation of the wood windows in 2003 would have revealed the
existence of a problem with the windows.

This Court’s decision mentions a 2007 inspection report regarding condensation on the
wpod windows, and from that concludes the “the defect causing the condensation—the single-
pane windows—existed at the time the construction was completed in 2002.” Op. 2014-UP-128
at page 4. This Court’s conclusion that in 2003 the HOA was on notice of defects in the wood
windows is based on this Court’s improper assumption—without any factual support—that in
2003 the HOA should have and could have been able to identify the then non-existent rot
damage in the wood windows. The question of whether an inspection of the windows in 2003
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would have revealed the existence of a problem with those windows requires an analysis of the
nature and degree of inspection and testing to which the windows should have reasonably been
subjected in 2003 given the absence of any rot damage at that time. Those are questions of fact
for a jury to decide. See Snell v. Columbia Gun Exchange, Inc., 276 S.C. 301, 278 S.E.2d 333
(1981) (stating that under the discovery rule, the statute runs from the date the injury resulting
from the wrongful conduct either is discovered or may be discovered by the exercise of
reasonable diligence.) It was improper for this Court to weigh conflicting evidence and assume
the answers to those factual issues on appeal. See Brown v. Finger, 240 S.C. 102, 113, 124
S.E.2d 781, 786 (1962) (“The burden of establishing the bar of the statute of limitations rests
upon the one interposing it and where the testimony is conflicting upon the question, it becomes
an issue for the jury to decide.”) (internal citations omitted).

No evidence indicates that the subsequent rot in the wood windows existed, was
apparent, or was reasonably discoverable at the time of the 2003 Glick report, and this Court
ignored conflicting evidence and improperly assumed that in 2003 the HOA could have and
should have identified wood rot in the windows that had not yet appeared. As such, the
unpublished decision in this case fails to properly apply the standard applicable to summary
judgment and is based on conflicting facts and on assumptions of facts not appearing in the

record.

CONCLUSION

Based upon the foregoing arguments, the HOA respectfully requests that this Court of
Appeals grant a rehearing (en banc if appropriate), reverse its decision, and remand this case to

the Circuit Court to
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allow a jury to decide the factual issues presented.

Respectfully submitted,

Dawh\ - Nowis I e

David J. Partish :

NEXSEN PRUET, LLC

PO Box 486

Charleston, SC 29402

Direct phone: (843) 720.1771

Fax: (843)414.8214

Email: dparrish@nexsenpruet.com

Attorneys for 3 Chisolm Street Homeowners
Association, Inc.

April [0, 2014
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