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COUNTY OF RICHLAND ) FOR THE FIF
Nickole Cunningham, #258018, g
Applicant, ;

V. ; ORDE
State of South Carolina, g
Respondent. g
)

PROCEDURAL HISTORY
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TH{JUDICIAL CIRC;ZUIT

!
Case I‘\Io. 2009-CP-40-8162

|
|

R.OF DISMISSAL ~
' L S
: =

Ol E L

o= (B
O =

o rT -
F"'? SRS
)‘. ee ¢
N
[¥e)

This matter comes before the Court by way of an application| for post-conviction relief

|

filed November 17, 2009. Respondent made its Return on May |19, 2010, requeisting an

evidentiary_hearing be held. An evidentiary hearing was convened Fébruary 13, 20152_, at the

) ' i
Richland County Courthouse. Applicant was present at the hearing and was represented by

: ' |
Mark E. Schnee, Esquire. Respondent was represented by Assistant Attorney General prert D.

Corney of the South Carolina Attorney General's Office.

The records before this Court indicate that the Applican
South Carolina Department of Corrections pursuant to orders of|
County Clerk of Court. Applicant was i.ndicted during the Jun

County Grand Jury for Murder and two counts of Assault and Bat

|

t is presently éonﬁnéd in the
comrﬁitment of the Richland
i H
| |
e 2008 term of the Richland

tery with Intent to Kill (2008-
!

GS-40-0741,-0742,-0743). Kris Hines, Esquire, of the Richland Coﬁnty Public De&’ender?s

Office represented Applicant. On April 24, 2009, Applicant appeared |before the Hono;rable L.

Casey Manning, where he pled guilty pursuant to North Carolina v. Alifordl to both c%)unts of

1400 U.S. 25 (1970). c/vJ
Page 1 of 10

!
!
!
i




.
.

|

. |
Assault and Battery with Intent to Kill as indicted, as well as ithe lesser included ();ffense of

Voluntary Manslaughter. Judge Manning deferred sentencing at that time.

Shortly thereafter, Applicant filed a Motion to Withdraw

counsel James Ervin. In fesponse to this Motion} Counsel Hines fi

his| guilty plea with retained

led a Motion to be Rélieved as

Counsel. A hearing on Counsel Hines’ Motion to Be Relieved was heard on May 18,3; 2009, at -

which time Judge Manning relieved Hines as the counsel of }ecord énd formally madej Counsel

Ervin counsel of record for Applicant.

On September 1, 2009, Applicant, alongside Counsel E

Manning for a hearing on his motion to relieve' counsel and sen

Manning denied Applicant’s Motion to Withdraw his guilty ple

1

rvin, appeared before Judge
e |
tencing. At that time, Judge

a and sentenced Applicant to

twenty-three yearé for voluntary manslaughter and twenty years for fe ach count of ‘Assault and

Battery with Intent to Kill, with all sentences to be served concurrently. Applicant electe;:d' not to

file a notice of appeal.

[}

In his application for post-conviction relief, Applicant alleges he is being held in%custody

unlawfully based on a general allegation of ineffective assistance of counsel withbht any

supporting facts or additional detail. At the evidentiary hearing,

App icant stated that| he was

proceeding forward on an allegation that counsel was ineffective for failing to present mitigation

|
|

= . oy . i
evidence regarding his medical condition to the plea court during his sentencing hearing.

TESTIMONY PRESENTED

; Rk . ‘
At the evidentiary hearing, Applicant presented testimony from Kris Hines, Esquire

i

(hereafter “Hines”). Respondent presented testimony from counsel James Ervin, 'quuire
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(hereafter “Ervin”). This Court also had before it a copy. of the Applicant’s plea and sientencing

transcripts, the records of the Richland County Clerk of Court, and Abplicant's records from the

South Carolina Department of Corrections.

!
i

b

During the evidentiary hearing, Hines testified that she to?k over .represenltation of
. !

Applicant on September 1, 2008 from another attorney in the Publié: Defender’s Oﬂixce. She

testified that since she was assigned the case from another attorney: i

|
n her office, shejinstantly
I

received the entire file, including all discovery and investigative materials. She téstiﬁefdlthat an

investigator was already working on the case and continued to do 'so. Hines testified ‘that in

addition to using an investigator, she also visited the scene. Additionally, she testiﬁedz that she

. ’ ! i =
hired crime scene investigator Don Gurnt and gunshot residue 'analyst Jeff Holeyfield tojassist in

trial preparation and that both_woﬁld'be able to’ present favorable testimony. and evidence for

Applicant at trial. Counsel testified that as the trial date neared, she had prepared potential

questions for all witnesses anticipated to be called at trial and
information and these potential questions into iridividual folders.

fellow Richland County Public Defender James D Cooper, I1I, ta
i \

d |organized all witriesses’

She testified that slile'. asked

[l
f

actjas second chair for trial,
[

which is the standard practice of the Richland County Public Deferilder’s Office. wheril a case

proceeds to trial.
She testified that she met with assignedtrial judge, Judg

along with the prosecuting assistant solicitor, whicih is Judge Manni

trial. She testified that at one of the initial meetings, Judge Mani

!
:

|

e Manning, numerous times

ng’s common practic¢ before

t

niﬁg suggested that tfie& State

make an offer to the lesser included offense of vio]untary manslau gh;ter. She testified that the .

'

em/
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State had not previously extended an offer of any less than'murde

this meeting, the State extended an offer of voluntary manslaug

1

‘S

hter

he testified that f!‘ollowing

to Applicant wit‘hout any

}

r . .
negotiations or recommendations as to a numerical sentence. She testified that she presented this

offer to Applicant, who wanted to meet with fanjlily members-befc
the offer. She testified that she again met witlj- Judge Manning
solicitor and asked that Applicant be able to meet with his fan
Manning made arrangements to allow Applicant%to meet with: his
af;er this meeting, Applicant told her he wanted tc;)vaccept the State

Hines testified that she again met with ?Judge Manning

solicitor to discuss the case, including that Applicant suffered fr

greatly reduced his life expectancy. . She testiﬁZed that Judge M

previous experience with defendants afflicted with the same cond

oreid
and

lily.
s ple

om: S

ition

eciding whether to accept

the prosecuting jassistant

She testified th.at- Judge

mc?ther and grandmo;th'er,' and

!

t

a offer.

and the prosecuting lasisistant

ickle cell anemid, ‘which
ng indicated that he had

,.that he understood that

the conditions of incarceration are especially harsh for someone with sickle cell anemia, and that

he would take this into account in his sentencing. 'She testified that

Juc:ige Manning and o%bosing '

counsel both agreed to defer sentencing to allow Hines to prepare mitigation rqgarding

Applicant’s health.

Hines testified that Abplicant pled guilty on April 24, 2009
very thorough in his questioning of the Applicaht. She testified-

discussions with the court; Judge Manning deferred sentencing to allow

mitigation, including more information about Applicant’s health

shortly thereafter, Applicant filed a Motion to Withdraw his guilty p

i

o)
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that Judge Manning was
pursuant to her earlier

her to gather additional

concerns. She testified that

hrough retained c{oimsel,

{

'
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James Ervin. She testified that she moved to be relieved at this tim

e due to a possible conflict of

interest. She testified that Judge Manning heard and granted her motion to be relieve<:i on May
' {

18, 2009, and at that time, Ervin became Applicant’s counsel of record!

Following Hines’ testimony, Respondent presenied testimony from Ervin. Ervini testified

that he was retained to handle Applicant’s Motion to Withdraw h

motion was successful, to represent Applicant at trial. He testifi

!
is' guilty plea, and ﬂ‘la'[ if the
! !

ed that alt_ematively}, he was

t

retained to represent Applicant at his sentencing hearing if the motion|was denied. He|testified

that Applicant pled guilty pursuant to Alford, -which would make

R . i .
it. more difficult to have his

Motion to Withdraw granted as Applicant had already acknowledged during his guilty plea that

the State had enough evidence to convict him at trial. He testifie
| Withdraw his guilty plea was heard on September 1, 2009, and

proceeded to sentencing after denying Applicant’s motion. He tes

d that Applicant’s Motion to

Judge Manning immediately

ified that he did not have any

opportunity to present mitigation on Applicant’s behalf due to the speed!at wﬁich Judge Manning

moved into sentencing. He acknowledged that he did not have any

medical professionalsi present

t

at the sentencing hearing, but he was prepared to present mitigation regarding Applicant}s sickle

cell anemia. He testified that following the plea, he informed App
could pursue post-trial motions, such as a motion to reconsider, or

were requested.
FINDINGS OF FACT AND CONCLUSIONS

This Court has had the opportunity to review the record in

|

icant and his family that they

P

filejan appeal, but that none

OF LAW .
its entirety and has heard the

testimony at the post-conviction relief hearing. This Court hgs ﬁlrillie' had the opportunity to

o)
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observe the witnesses presented at the hearing, closely pass upon their

testimony accordingly. Set forth below are the relevant findings o
as required pursuant to S.C. Code Ann. §17-27-80 (1985).

Ineffective Assistance of Counsel

Ina post-coniliction relief action, an applicant has the bur

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C

|

!i
|
|
|
credibility and weigh their
H ' )

f falzts and conclusions of law.

|

i
1

den of proving the al;legations

!

|
. 44;1, 334 S.E.2d 81

3 (1985).

When an applicant alleges ineffective assistance of counsel as a groun;d for relief, the a:lpplicant

: ! : )
must prove that "counsel's conduct so undermined the proper functioning of the adversarial

process that the trial cannot be relied upon as having produced

Washington, 466 U.S. 668 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813{.

The proper measure of ~performance is whether an atto
within the range of competence required in criminal cases.
rendered adequate assistance and made all significant decisions

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813. The

"‘ﬁ

a just result." Strickland v.

i

rmey| provided representation

t
.,oursts' presume that |counsel

L . i
in the. exercise of reasonable

appl’icant must overcome this

| presumption to receive relief. Cherry v. State, 300 S.C. 115, 38'6‘ S.iE'.2d] 624 (1989).

Courts use a two-pronged test in evaluating allegations

of ineffective assistance of

counsel. First, the applicant must prove that counsel's performance was deficient. . Un‘lder this

prong, attorney performance is measured by its "reasonableness und

_Cherry, 300 S.C: at 117, 385 S.E2d at 625 (citing Strickland).

performance must have prejudiced the applicant such that "there is

but for counsel's unprofessional errors, the result of the proceeding
p
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Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, theiapplicant
. ' ! |

. - i :
must show that there is a reasonable probability that, but for counsel's alleged errors, he would

not have pled guilty and would have insisted on going to trial. |Hilliv. Lockhart, 474 USS. 52
: 1

(1985).

1

“A defendant who enters a plea on the advice of counsel may|only attack the {roluntary

and intelligent character of a plea by showing that counsel's

representation fell Bfelow an

objective standard of reasonableness and that there is a reasonable| probability that] but for
, !

|

counsel's errors, the defendant would not have pled guilty, but would have insisted onjgoing to

trial.” Holden v..State, 393 S.C. 565, 572, 713-S.E.2d 611,615 (20
S.C. 409, 413, 683 S;E.2d 471, 474 (2009). -
After careful review based on the standard -discussed

Abplicant has failed to carry his burden in this action. Specific

]
11), citing Rolen v. State, 384
' !

i {
. ! .
abov{e, this Court finds that

ally, {this Court finds|that the

testimony of counsels Hines and Ervin are credible and that the record shows that neither

counsels were deficient in regards to their representation of Applicant. - ' |

At the post-conviction hearing, Applicant alléged and

|

procceded forward v;vith the

allegation that he.received ineffective assistance of counsel® due to

regarding his medical condition. Hines testified that she was. dil

}
a failure to present mitigation

igently working on preparing

such mitigation when Applicant sought other counsel and moved|to ‘withdraw his guiltty plea.

She testified that due to a potential conflict of interest, she moved to|be relieved, which was

N

granted and at that time Ervin became counsel of record for Applicant. Ervin testified|that he

2 Applicant never clearly asserted which counsel (Hines or Ervin) that this allega

each Hines and Ervin!

tion was made against; regardless,

this Court finds that neither counsels performed deficiently :jj this allegation must be denied and dismissed' as to
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. i H
was prepared to present such mitigation at Applicant’s sentencing, but the plea courf abruptly .

moved from the denial of Applicant’s Motion to Withdraw his gu

ilty, plea into sentencing with

such speed that he was unable to interject. The Court finds that Applicant has failed to|establish

any deficiency of -either counsel in regards to this allegation. Thérefo}re,-this allegatior; must be

denied and dismissed with prejudice.

{ H
|
f
!

Additionally, this Court finds that Applicant is unable to, show any resulting prejudice

from this alleged deficiency of counsel. During Applicant’s guilty
2009, Judge Manning indicated he would like éddjtional time to
presented and ‘possibly request additional information, such

investigation (Tr. p. 51 lines 16-24; p. 55 line 19 — p. 57 line 4).

plea proceeding on iApril 24,

thi{lk about the information

: |
as|a possible presentence

Additionally, Judge Manning

1

~ was aware of Applicant’s health concerns at the time of his guilty plea proceeding, as Hines

stated during this proceeding that Abplicant suffered from sickle cell a‘nemia.'(-T I. p. SIi lines 5-

n A
15). This comports with Hines’ testimony that she discussed Applicant’s health condition with

the plea court in' chambers and that Judge Manning indicated he had previous experienfces with.

defendants. éuffeiring from sickle cell anemia. Additionally, the necorid from the Sept_eimber 1,

2009. sentencing hearing shows that plea court’s intention in deferring|sentencing was to allow’

for additional reflection on all aspects presented at the guilty plea pfoceedihg, not mefely to.

allow Applicant’s plea counsel to present additional information
Applicant asserts:
MR. IRVIN: On top of that, even though the defen

was based on his illness, he has sickle cell anem
Horior, I think this case --- A

Page (gg\{ 0
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on his medical con_dzltlon as-

red sentencing
ia, and, Your




THE COURT: No, it wasn’t based on his il]ness, it was based on a

conversation I had with all parties involved. I said, 1

the plea and wait for sentencing.

would accept

|

MR. IRVIN: My apologies, Your Honor, I thoughtithat but here we

are today.

1

(Tr. 9, lines 15-24). Based on the foregoing, this Court finds tha;t Applicant has ! failed to

establish any resulting prejudice from counsels’ alleged deficiency,.

! i

i

As this Court finds that Applicant has failed to meet his burden|of establishing d';eﬁciency'/

iy = . . . y b '
of counsel, as well as any resulting prejudice from this alleged deficiency, this application must

beé denied and dismissed with prejudice.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not

established any constitutional violations or deprivations that would

require this court to grant his

application. Therefore, this application for post-conviction relief must be denied and '_d;ismissedg

with prejudice. -

|

This Cou;rt notes that Applicant must file and serve a notice of ‘appeal within thu'ty days.

I

from the receipt by counsel of written notice of entry of judgment to secure the appropriate|

appellate réview.‘f See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an;
R g i H
H H

i : !
Applicant has a right to an appellate counsel’s assistance in seeking review of the denia‘l.gof post-:

1

i i .
conviction relief.” Rule 71.1(g), SCRCP, provides that if the applicant jwishes. to seek aippellate :

review, post-conviction relief counsel must serve and file a Notice
behalf. Applicant is directed to South Carolina Appellate Cou
proicedures for appeal.
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! ;
%
IT IS THEREFORE ORDERED:
‘ i
1.- That this application for post-conviction relief must be'denied and
dismissed with prejudice; and ;
5 |
2. The Applicant must be remanded to and remain in thez custody of
the State i
AND IT IS SO ORDERED this [}""/\‘day of /4’17 \/( Lo Ve A, 2014.

A MM\

CL[F\?MEWMAN
Presiding Judge ?

. & ; , Fifth Judicial (‘1_rcu1i§
4 _ [valyiz , South Carolina I .
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