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Respondent.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) C.A. No. 2012-CP-23-3756
COUNTY OF GREENVILLE ) .
)
Erik M. Morrow, ) ~ i
S.C.D.C. No. 266037, ) = ZoF
) = Chs
Applicant, ) ::3 :i::f-’
) ORDER OF DISMISSAL o &z
v ) 0 58
State of South Carolina, ) _Lf i:‘“‘(j
) w
)
)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed June 7, 2012. The Respondent made its amended return on February 13, 2013." An
evidentiary hearing into the matter was convened on February 19, 2014 at the Greenville County
Courthouse. The Applicant was present at the hearing and represented by R. Mills Anail, Jr,,
Esquire. Karen C. Ratigan, Esquire of the South Carolina Office of the Attorney General
represented the Respondent. |

The Applicant testified on his own behalf at the PCR hearing. Also testifying was the
Applicant’s trial counsel, Elizabeth P. Wiygul, Esquire. The Court had before it the trial
transcript, the Greenville County Clerk of Court records, the Applicant’s South Carolina
Department of Corrections records, the PCR application, the amended return, the appellate

records, and the Applicant’s Exhibits 1-2.

PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections pursuant to

orders of commitment from the Greenville County Clerk of Court. The Applicant was indicted

' The Respondent originally made a return and motion to dismiss on September 11, 2012.
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at the October 2005 term of the Greenville C

GS-23-8109), possession with intent to

(N
\&

trafficking crack cocaine {2005-GS-23-8186

ounty Grand Jury for distribution of cocaine (2005-

distribute (PWID) cocaine (2005-GS-23-8185),

), escape (2005-GS-23-818.8), and habitual traffic

offender (2005-GS-23-8189). He was represented by Elizabeth P. Wiygul, Esquire.

After the State brought the case to trial, and the Applicant was convicted on four charges

— the escape charge was dismissed as a result
4, 2008, the Honorable Larry R. Patterson

twenty-five years for distribution of cocaine,

of counsel’s motion for directed verdict. On March

sentenced the Applicant to concurrent terms of

third offense, twenty-five years for PWID cocaine,

third, offense, twenty-five years for trafficking crack cocaine, third offense, and five years for

habitual traffic offender.

A notice of appeal was filed at the
Franklin-Best, Esquire of the South Carolina
The Court of Appeals affirmed the Applicant
No. 2011-UP-117 (S.C. Ct. App. filed Marc

2011.

South Carolina Court of Appeals. Elizabeth A.

Office of Appellate Defense perfected the appeal.

’s convictions and sentences. State v. Morrow, Op.

h 23, 2011). The remittitur was sent on July 21,

ALLEGATIONS

In his application, the Applicant alle

following reasons:

1.
a. Failure to investigate a
b. Failure to advise Apph
Ineffective assistance of appel
a.

2.

FINDINGS OF FACT A

Ineffective assistance of trial ¢

Failure to raise all meni

ges he is being held in custody unlawfully for the

ounsel.

nd prepare for trial.

cant on sentencing enhancements.
ate counsel.

torious issues on appeal.

ND CONCLUSIONS OF LAW

This Court has had the opportunity ta

review the record in its entirety and has heard the
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testimony and arguments presented at the

opportunity to observe each witness who tes

PCR hearing. This Court has further had the

tified at the hearing, and to closely pass upon their

credibility. This Court has weighed the testimony accordingly.

Set forth below are the relevant findi

S.C. Code Ann. § 17-27-80 (2003).

ngs of fact and conclusions of law as required by

sistance of Counsel

Ineffective As

The Applicant alleges he received in

“[t]he burden of proof is on the applicant t

evidence.” Frasier v. State, 351 S.C. 385, 389

For an applicant to be granted PCR

must show both:

effective assistance of counsel. In a PCR action,
» prove his allegations by a preponderance of the
, 570 S.E.2d 172, 174 (2002).

as a result of ineffective assistance of counsel, he

(1) that his counsel failed to render reasonably effective assistance under

prevailing professional norms, and (2) that he was prejudiced by his -counsel’s ineffective

performance. See Strickland v. Washington

, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.

State, 368 S.C. 378, 383, 629 S.E.2d 353, 35

must show “there i1s a reasonable probabilit

result of the proceeding would have been dif]

S.E.2d 624, 625 (1989). “A reasonable pr

confidence in the outcome of trial.” Johnsor

6 (2006). In order to prove prejudice, an applicant
y that, but for counsel’s unprofessional errors, the

ferent.” Cherry v. State, 300 S.C. 115, 117-18, 386

obability is a probability sufficient to undermine

n v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735

(1997) (citing Strickland v. Washington, 466

The Applicant stated trial counsel wa
than three weeks before trial. The Applicar
counsel: a complete‘set of discovery, his ve

would be treated as third offenses. The A

U.S. 668, 104 S. Ct. 2052).

s his third attorney and that she was appointed less
1t stated he did not review the following with tral
rsion of events, the charges against him, that these

pplicant stated trial counsel should have objected




because the first drug transaction took place in Spartanburg. The Applicant stated trial counsel

should have made a motion to suppress. The Applicant stated trial counsel should have filed a

motion to have the evidence testified becaus

e there was a problem with the weight of the drugs.

The Applicant stated trial counsel should have called Sandy Smith, Joey Sims, Tammy Green,

and Robert McMillan as witnesses becaus

e they were with the confidential informant that

morning. The Applicant stated he gave these witnesses’ names and phone numbers to trial

counsel. The Applicant stated trial counsel
without a recommendation.

Trial counsel testified she was appc
counsel testified she had all of the discovery
prior attorney) except for those related to th
trial and reviewed with the Applicant). ]
materials with the Applicant. Trial counsel
that there were no issues with the current ch
testified she would have reviewed this info
she was aware the Applicant had charges
jurisdictional issue. Trial counsel testified sl
bn the stop and search of the Applicant and |
the harmful impact of drugs being found on
any recollection of either the Applicant war

regarding the weight of the drugs. Tral

never conveyed a plea offer for him to plead guilty
vinted two and one-half weeks before trial. Trial
materials (which she received from the Applicant’s
e confidential informant (which she received before
[rial counsel testified she reviewed the discovery
testified she had the Applicant’s NCIC report and
arges being treated as third offenses. Trial counsel
rmation with the Applicant. Trial counsel testified
in Spartanburg but did not recall. there being a
he did not see any basis to file a suppression motion
his vehi'c]e and that she reviewed with the Applicant
his person. Trial counsel testified she did not have

ting the drugs to be tested or there being an issue

counsel te7tiﬁed she did not recall the witnesses
1274

mentioned by the Applicant and that she had'/;{pda_ted contact information about them in her file..

Trnal counsel testified she would have had

time to track down these witnesses for trial.. Trial

.,/
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counsel testified there was a February 2008

without a recommendation and that she sent

testified there was always an option of plead

This Court finds the Applicant’s t

counsel’s testimony is credible. This Cous
Applicant, conducted a proper investig

representation. This Court finds trial counse

materials with the Applicant. Trial couns

offer from the State for the Applicant to plead guilty
a copy of the offer to the Applicant. Trial counsel
ng guilty without a recommendatiou.

estimony is not credible, while also finding trial
t finds trial counsel adequately conferred with the
ation, and was thoroughly competent in her
] had full discovery in this case and reviewed those

el testified she received the information about the

confidential informant shortly before trial and reviewed it with the Applicant. This Court finds

trial counsel’s testimony to be credible and further finds the Applicant has failed to demonstrate

how additional time to investigate and prep
See Davis v. State, 326 S.C. 283, 486 S.E.2d
present witnesses or specific testimony estab

time to prepare for trial).

This Court finds the Applicant faileg

are his case would have had an impact on his trial. -
747 (1997) (denying relief where applicant failed to

lishing he would have had a defense with additional

1 to meet his burden of proving trial counsel should

have filed a motion to suppress. Trial counsel testified she did not believe there was a basis to

challenge the stop of the Applicant’s vehicl
person. This Court agrees and notes the
suppression motion. Regardless, this Cou
overwhelming evidence of guilt, the Applic
suppression motion because such a motion

323 S.C. 28, 30, 448 S.E.2d 560, 562 (1994

to articulate a Fourth Amendment claim w

e énd subsequent search of both the vehicle and his
= Applicant failed to articulate the grounds for a
rt finds that, given the facts in this case and the
ant cannot prove he was prejudiced by the lack of a
would have been unsuccessful. See Sikes v. State,

(“When the defendant claims that counsel’s failure

as ineffective assistance, defendant must show that




such claim is meritorious and that the verdic

should have been excluded.”) (citation omitt

would have been different absent the evidence that

ed).

This Court finds the Applicant failed to meet his burden of proving tral counsel should

have obtained an independent analysis of
weights. Trial counsel testified the weight
issue at trial.  This Court finds furthern
unproductive. This Court further finds the
because he presented no testimony or evid
expert would have changed the outcome of

657 S.E.2d 771, 777 (2008) (finding that, as

at the PCR hearing, “it is merely speculat

the drug evidence because of discrepancies in the

of the drugs would have been an inconsequential
investigation into this issue would have been

Applicant has failed to meet his burden of proof

ence that an independent evaluation by a defense

his case. See Lorenzen v. State, 376 S.C. 521, 530,

the applicant failed to present any expert testimony

ve that these allegedly favorable expert witnesses

would have aided in his defense”); Dempsey v. State, 363 S.C. 365, 370, 610 S.E.2d 812, 815

(2005) (finding that, as the applicant failed
“any finding of prejudice is merely speculati

This Court finds the Applicant failed
have called witnesses who were with the ¢

testified she did not have updated contact inf

to have an expert testify at the evidentiary hearing,

ve”).

to meet his burden of proving trial counsel should

onfidential informant that morning. Trial counsel

ormation for these witnesses in her file. Regardless,

as these witnesses did not testify at the PCR hearing, this Court cannot speculate as to whether

their testimony would have affected the outcome of the trial. See Bannister v. State, 333 S.C.

298, 303, 509 S.E.2d 807, 809 (1998) (the South Carolina Supreme Court “has repeatedly held a

PCR applicant must produce the testimor

1y _of a favorable witness or otherwise offer the

testimony in accordance with the rules of

evidence at the PCR hearing in order to establish

prejudice from the witness’ failure to testify

at trial.”’) (emphasis in original).

WALV,



This Court finds the Applicant failed

to meet his burden of proving trial counsel should

have challenged jurisdiction in this case. The Applicant stated trial counsel should have objected

because he was tried on events beginning

County. Trial counsel testified there was no

in Spartanburg County -and ending in Greenville

legal basis to make such an objection and noted the

Applicant also had charges in Spartanburg County. This Court finds the Applicant has failed to

articulate a cognizable legal basis for trial c
this case. As such, the Applicant has failed t
S.C. 441, 442, 334 S.E.2d 813, 814 (1985).

This Court finds the Applicant failed

explain that his charges would be treated as

ounse] to have made an objection to jurisdiction in

o meet his burden of proof. See Butler v. State, 286

to meet his burden of proving trial counsel did not

third offenses. Trial counsel testified she received

the NCIC report of the Applicant’s prior convictions and there was no basis to challenge that the

current charges could be treated as third offenses. While the Applicant made a vague allegation

that one of his prior convictions (from Spartanburg) was an illegal conviction, he provided no

evidence to either corroborate this assertion

or show that the current charges were not properly

treated as third offenses. As such, the Applicant has failed to meet his burden of proof. See

Butler v. State, 286 S.C. at 442, 334 S.E.2d at 814.

This Court finds the Applicant failed

to meet his burden of proving trial counsel did not

convey a plea offer. Trial counsel testified her file reflected there was an offer for the Applicant

to plead guilty without a sentence recomm

endation and that she relayed this to the Applicant.

This Court finds trial counsel testimony is credible and that she satisfied her obligations in this

regard. See Davie v. State, 381 S.C. 601, 675 S.E.2d 416 (2009) (holding counsel’s failure to

convey the State’s plea offer to defendant

constituted deficient performance). Even assuming

arguendo that the Applicant did not receive notice of the offer, this Court notes the Applicant

D7



cannot prove prejudice because he did not te
guilty without a sentence recommendation in

Accordingly, this Court finds the A
Strickland test — that trial counsel failed
prevailing professional norms. The Applicar
that trial counsel committed either errors o

This Court also finds the Applicant has faile

stify that he would have accepted this offer and pled
stead of going to trial.

pplicant has failed to prove the first prong of the

to render reasonably effective assistance under

1t failed to present specific and compelling evidence
r omissions in her representation of the Applicant.

d to prove the second prong of Strickland — that he

was prejudiced by trial counsel’s performance. This Court concludes the Applicant has not met

his burden of proving counsel failed to render reasonably effective assistance. See Frasier v.

State, 351 S.C. at 389, 570 S.E.2d at.174.

-All Oth

er Allegations

As to any and all allegations that we

re raised in the application or at the hearing in this

matter and not specifically addressed in this Order, this Court finds the Applicant failed to

present any testimony, argument, or evidence at the hearing regarding such allegations.

Accordingly, this Court finds the Applicant has abandoned any such allegations.

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not-

established any constitutional violations or d

eprivations before or during his trial and sentencing

proceedings. Counsel was not deficient and the Applicant was not prejudiced by counsel’s

representation. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court advises the Applicant that

(30) days from the receipt of this Order if he

he must file a notice of intent to appeal within thirty

wants to secure appropriate appellate review. His

attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules




for the appropriate procedures to follow after notice of intent to appeal has been timely filed.

IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

day of 4@@\4,,20] 4. '
’, // /,.-"

li}ffaward Welmaker
Presiding Judge
Thirteenth Judicial Circuit

AVAN!

,
AND IT 1S SO ORDERED this _ Q

A | /;:
L/W/"‘L/(',éouth Carolina.




R. MILL

|

S ARIAIL, JR.

ATTORNEY AT LAW

———_ it G ————

11 NORTH IRVINE STREET,
PHONE 864.232.9390 ¢ FAX 864.2

SUITE 11 e GREENVILLE, SC 29601
32.9392 ¢ E-MAIL MILLS@RMALAWOFFICE.COM

April 15,2014

Via US Mail

Daniel E. Shearouse

Clerk of Court

Supreme Court of South Carolina
Post Office Box 11330
Columbia, South Carolina 29211

Re:  Notice of Intent to Appeal fr
C.A. No.: 2012-CP-23-3756

Dear Mr. Shearouse:

om Erik Morrow v. The State of South Carolina

[ was Court Appointed in the above referenced matter, and I expect that appellate defense
will handle the appeal and petition for certlolrarl On behalf of my client, enclosed for filing
please find the Notice of Appeal and proof olf service. ['ve enclosed a copy of the Honorable G.
Edward Welmaker’s Order of Dismissal to be challenged on appeal.

Thank you for your assistance in this
free to contact me.

RMAjr/ded
Enclosures (as stated)

matter and if you have any questions, please feel

Sincerely,
LAW OFFICE OF R. MILLS ARIAIL, JR.
Attorney at Law

|
|
!
!




CC:

Greenville County Clerk’s Office
Greenville County Courthouse
305 East North Street

Greenville, SC 29601

Karen C. Ratigan

Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211-11549

Eric Morrow SCDC# 00266037
McCormick Correctional Institution
386 Redemption Way

McCormick, SC 29899

SC Commission of Indigent Defense
Division of Appellate Defense

1122 Lady Street

Columbia, SC 29201-3218
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11 N. Irvine Street, Suite 11
Greenville, SC 29601

ORI N ¢S POs;
g

_® L ~Y) \inﬂ“ﬁﬂﬁlg

58 & @8 Py
mw N0 =T PITNEY ‘BOWES .
- T a

s@ w J oz P $005.050
SE EBEH=d: 563972 APR 17 2014
€3 PR RERSIETE AILED FROM ZIP CODE 2960 1

Daniel £ Guarouse -
Clor e of Cousr T o
o (ot of Sowth Carolu@,




{




