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The first is 2012-GS-42-2199. 1It's an amended
indictment that has two counts. The first count charges him
with armed robbery as to the victim Amanda Kiwitz, and also
the second count charges him with possession of a weapon
during the commission of a crime of violence or violent
crime.

THE COURT: Has he been indicted -- tell me if he has
been indicted on those.

SOLICITOR JORDAN: He has been indicted, Your Honor.
It was an amended indictment. He has been indicted---

THE COURT: A1l right. So, he has not yet been
arraigned on that charge, is that right?

SOLICITOR JORDAN: Oh the amendment, yes, sir, Your
Honor.

THE COURT: Okay.

SOLICITOR JORDAN: Correct.

The next several charges, Your Honor, are all attempted
armed robberies under 2013-GS-42-2844. That's as to victim
Brent Atkins.

2845. " That's as to victim Bryan Rogers.

2846. That's as to victim victoria Felton.

2847. That's as to victim Julie Tesnar.

2848. That's as to victim James wesley Long. It's
listed as James Long in the indictment.

2849. That's attempted armed robbery as to Kimberly
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Henderson.

2850. As to victim kaki scruggs.

2851, That's as to victim Jamie Mattox.

2852. That's as to victim Linda Greene.

2853 1is as to victim Kesha Jolly.

2854. That's as to victim Justin Harrison.

Your Honor, those are attempted armed robberies.

The last charge is an armed robbery charge under 2855
as to victim Joseph McCullough.

THE COURT: A1l right. And has ~- have -- has he been
arraigned on all those charges?

SOLICITOR JORDAN: No, sir, Your Honor.

THE COURT: Okay.’ Pass, pass it up please.

(solicitor Jordan complies.)

THE COURT: A1l right, sir. Your name is Kenneth Jowan
Craig? A

DEFENDANT: Yes, sir.

THE COURT: Did I say that correctly?

DEFENDANT: Yes, sir.

THE COURT: A1l right. Mr. Craig, I'm going to go over
these indictments with you at this point in time. If you
have any questions I'11l be asking you -- please ask me and
I'11 be glad to explain them further.

A1l right. The first one I'm going to discuss with you

is Case Number 13-GS-42-2855. It is an indictment for armed
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Those are the indictments that have been presented to
the Court and those are the indictments that will be tried
in this case.

Now, this case involves -- and you may have heard
something about it. So, I'Tl tell you what it involves. It
involves an alleged robbery which occurred at a waffle
House. That waffle House 15 Tocated on the Chesnee Highway
near I-85. This particular event resulted in a shooting in
which one of the customers shot one of the participants 1in
the crime. So that -- you may know sométhing or have heard
something about that case. I want to make you aware of what
this matter involves so that you can more fully answer the
questions that I'm about to ask you.

Now, before I actually begin the trial of the case I'm
going to ask that the attorneys involved in this case
introduce themselves. '

Now, 1in thé case of the State, there's a number of

people who are alleged to be victims in this case. I'll ask

the state to also identify or introduce the alleged victims.

When their name is called, I'11 ask that they stand and face
you so that you can put a face with the names.

First of all, I'11l ask the attorneys introduce
themselves please.

SOLICITOR JORDAN: Thank you.

My name is Jennifer Jordan. I'm an assistant solicitor

29
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here in the Seventh Circuit. I prosecute cases for
solicitor Barry Barnette in Spartanburg and Cherokee
Counties.

Seated with me at the table is Susan Reese. She's also
an assistant solicitor here in Spartanburg County. Also
seated at the table is my paralegal, Christy Bell-Lindsey.

THE COURT: All right. Now, if you would -~ would you
Tike to introduce -- do you want me to call their names or
you got them listed?

SOLICITOR JORDAN: Either way, Your Honor.

THE COURT: A1l right. why don't you call their names?

when your name's called, please stand and face the jury
panel. These are the people that are alleged to be victims
in the case.

SOLICITOR JORDAN: Your Honor, I'll start with Brent
Atkins.

(witness stands.)

THE COURT: Thank you. You can be seated once you face

| the jury.

SOLICITOR JORDAN: Kimberly Henderson.
(witness stands.)

THE COURT: James Wesley Long.
(witness stands.)

SOLICITOR JORDAN: Jamie Mattox.

(witness Stands.)

30
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would that be enough?

MR. WHELCHEL: But it's the light. I can't see.

Can you put something---

THE COURT: Are you gonna use that during opening
statements?

MR. WHELCHEL: - Okay. Great.

SOLICITOR JORDAN: Not in my opening, Your Honor.

THE COURT: oOkay. All right. Yes, Mr. whelchel.

Now, Ms. Jordan, you may proceed with your opening
comments.

SOLICITOR JORDAN: Okay.

Good morning, Tadies and gentlemen of the jury.

January the 215t was an important day in the 1ife of
Dante williams. It was his birthday. unfortunately Dante
williams decided to spend the beginning of his birthday in
2012 with the defendant, -Kenneth éfaig.' They were at some
Tfamily members house of Dante's, and you're gonna hear from
those family members,'and they're‘gonna tell you some of the
things that transpired in the early morning hours of January
the 215T of 2012 between Dante williams and Kenneth Craig.

It was a regular ordinary beginning of the day for 13
other people. The waffle House located on 221 in Chesnee
here in Spartanburg County, there were six employees
working. Kesha Jolly, James Wesley Long, Kimberly

Henderson, victoria Felton, Brent Atkins, and Julie Tesnar
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Black. They were all just going to their job, doing their
job, working that night.

Along with the six of them at that waffle House were
seven ‘individuals who were there. Justin Harrison was
there. Just got off work. Stopped by to have a bite before
he went home. '

Bryan Rogers and Linda Greene were also there. They
had been in South Carolina attending an auction. Stopped by
the waffle House.

Also there was Nikki Scruggs, Jamie Mattox, two friends
who had spent the evening together, decided to end it at
waffle House.

The last two people that were there were in the back
corner. The ones in the back corner were Joseph MccCullough
and Amanda Kiwitz. '

Unfortunate1y their nice quiet evening or late ear]y
morning ended when they érossed paths with Dante wi111ams
and Kenneth Craig. You'll hear from witnesses—--

MR. WHELCHEL: Objection, Your Honor.

she's talking about Kenneth Craig. There's been no
identification of Kenneth Craig. I understand he's the
person who's on trial. I would ask that she open her, begin

her opening preparatory remarks that the evidence that may
show it's Kenneth Craig. I would object to that.

SOLICITOR JORDAN: Your Honor, I just am stating the
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facts as we intend to present them at trial.

THE COURT: Overruled.

You may proceed.

SOLICITOR JORDAN: Thank you.

Their, their Tives interchanged.

You're going to hear from some of the people who were
at that waffle House that night. They're gonna tell you
what' they saw and what they heard.

I'11 tell you right now, you're not gonna hear from all
of them who are there. You're not gonna have 13 different
people who are gonna come up here and identify him.
Everybody there had a different prospective,'a different
view, a different angle.

You're also gonna hear from some of the officers who
were there who are gonna talk to you about the work that
they did in relationship to this case.

I will tell you that Dante williams 1ife ended on the
same day that he was born. He was shot and killed that
night by one of the customers at the waffle House. The
defendant went out the door.

Ladies and gentlemen, one of the things that I do love
about our jury system here in the U.S. is that we, we have
people who come in here and collectively, as a group of 12,
use their common sense that they use in their everyday 1ife

to look at the facts, to analyze everything that we're gonna
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put before you before you render a verdict. I'm going to
come back to you at the end of this trial and I'm gonna ask
you to return a verdict of guilty as to Kenneth Craig on all
of these charges.

Thank you.

THE COURT: Mr. Whelchel, for the defense.

MR. WHELCHEL: Thank you, Your Honor.

THE COURT: Yes, sir. .

MR. WHELCHEL: Does Your Honor have the indictments?

THE COURT: Mr. Whelchel. wMr. whelchel.

MR. WHELCHEL: Ladies and gentlemen of the jury, as
you've been told, my name is Dick whelchel. I'm an attorney
here in Spartanburg. As you can see, I've been doing that
for a while, and I represent Kenneth Craig.

Kenneth Craig, as you all know, is the fellow that's
been charged in all of these indictments brought to you by
the state. The judge has already told you that the
indictments don't mean anything as far as evidence is
concerned. They are the equivalent of the umpires yelling
play ball to start a baseball game.

I mean I don't mean to make light of this process. But
when an umpire -- the baseball game doesn't start until the
umpire yells play ball. A trial can not start until there's
an indictment. But that doesn't mean anything as far as

your using the fact that there's an indictment to find
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anybody guilty. The judge has already told you that. He'll
tell you that again. _

I never get tired of coming to this courtroom and
hearing Judge Couch's opening remarks to the jury. I don't
know how many cases I've tried in front of him. I haven't
bothered counting anymore. But I was a history and
government major in wofford. when you start talking about
theICOnstitution and the peclaration of Independence and
that stuff, I kind of get into that.

But he told you about the Tawyer's oath, the oath that

you took, and how you must remember facts. How very

important it is for you to remember these facts.

The burden of proof proving to you that this happened,
when it happened, how it happened, and by whom it happened
Ties here with the State of South Carolina. They have to
prove that those armed robberies and attempted armed
robberies happened the way they say in that indictment to
your satisfaction beyond a reasonable doubt. They have to
prove that to you with evidence so strong and so convincing
as to remove the presumption of innocence from my client,
Kenneth Craig.

Because Kenneth Craig, you may hear him referred to as
Midget, called that all his life, Kenneth craig, 1ike
everybody, every citizen in this state and in this country,

is presumed innocent under our law. He is presumed innocent
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halfway through this trial, all the way through this trial.
He and everybody who sits at that table that's hauled into
this courtroom by the State, they're very few people who
come in here willingly, that's why the judge is telling you
about how very exceptional this system is. Very few
countries have a system such as you determining his fate.

There's a lot of them that require just the opposite.
Him or anybody accused to prove their innocence. Thank God
we don't have that here.

But that's what is required of the State, and the judge

is already td1d you there's no burden of proof whatsoever on

the defense. None. It all lies with the State of South

carolina, and that's the way it should be.

As he told you, it started with the Magna carta. 1It's
about 800 years old. The Constitution's been working for a
couple hundred years in this country, and we all know it
works well. |

what you need to understand about this particular
situation is this. At the time that Kenneth Craig was
arrested---

SOLICITOR JORDAN: Objection, Your Honor.

May I approach?

THE COURT: Yes, you may.

(WHEREUPON, a bench conference was held out of the

hearing of the jury at this time.)
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Brittany McSwain - Direct examination
by solicitor Jordan

will

oOkay. Could you point him out to the jury?
(witness points.)

Right there.

SOLICITOR JORDAN: oOkay. Your Honor, if the record

reflect she's identified the defendant as Kenneth

Craig.

Q

THE COURT: The record will so reflect.

You may proceed, Ms. Jordan.

Brittany, whose birthday was on January 215%?
Dante.

How old was Dante going to be last year on January the

of 20127

Twenty years old. |
was it -- was he gonna be 19 or 20?7
Nineteen. 1I'm sorry. '

Okay. I'm gonna take you back to the day before his

birthday on January the,20th of 2012.

who was at your house that evening?

A Adisa Norman, me, and Roderick‘Drummond, and Joshua
McSwain. '

Q okay. And who else was theré?

A Midget.

Q Okay. who is Adisa?

A My friend.

Q okay. Wwho is Roderick Drummond?
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Brittany Mcswain - Direct examination
by Solicitor Jordan

My cousin.
Okay. 1Is this Roderick brummond, Junior or Senior?

Junior.

o » O r

Okay. while y'all were there that eVening, did you or
did Midget or Kenneth Craig discuss anything with Dante?

A Yes.) ' '

Q what did he discuss with him?

A About going on a mission, but I don't know what the
mission was.

Q Okay. Where did Midget and Dante have this
conversation?

A In my living room.

Q okay. Did Dante Teave with anyone that night before he
left with or did, did Dante Teave with anyone that night
before he left with the defendant?

Yes. |

who did he leave with?

Gerald.

Who is Gerald?

Slack, the one --.

Do you know Gerald's Tlast name?

No, ma'am.

okay. was anyone else with them?

His girlfriend, Nicole.

o O P Lo PP Lo r O r

okay. Whose girlfriend?
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Brittany Mcswain - Direct examination
by Solicitor Jordan

A Gerald.

Q Okay. Did pante come back that evening?

A ' Yes.

Q Okay. Did Dante leave again?

A Yes. |

Q That time -- the second time he left for the evening,

about what time was it?
A Around 11:30 maybe.
Q Wwas that when he left with Gerald?
MR. WHELCHEL: Objection, Your Honor. Leading the
witness.
THE COURT: Overruled. _
Q what time did he leave with Gerald and Nikki?
A Maybe 10:00.
Q Okay. About what time, in the early morning hours, did
he Teave with Kenneth Craig or Midget as everybody called

him?

A Left at night. Early.

Q okay. what -- about what time was that?
A 12:00.

Q Okay.

A Midnight.

Q

was it already -- at that point in time was it already
Dante's birthday?

A Yes.
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Brittany Mcswain - Direct examination
by Solicitor Jordan

Q okay. Do you recall any other conversations that night
between Dante and Midget?
A (witness nods negatively.)
Q okay.
THE COURT: You have to answer verbally, ma'am.
A No, ma'am. |
THE COURT: Thank you. »
Q Okay. When Dante and Midget left, did Dante, oh, I'm
sorry, did Midget say anything regarding his clothing?
A Yes.
Q = What did he state?
A He took off his brown and white jacket and said I'm in
all black, Tet's go.
Q Okay. Did -- what kind of clothing was Midget wearing'

1if you recall?

A B]ack t-shirt, black pants, black shoes.

Q  Okay. wWere those the same items that he was wearing
later the next, later that night when officers arrived at
the house?

A No.

Q Are, are you sure if those were the same items or not?
A He had on the same clothes, but he had on a brown
jacket when he came back.

Q okay. So, everything was the same except for the

jacket?
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Brittany Mcswain - Direct examination
by solicitor Jordan

Yes.
Okay. Did Dante -- when -- who did Dante leave with?

Midget. Midget.

o r» O P

Midget.
okay. Wwhen -- did Dante come back for anything?
A Gloves. .

Q okay. Do you recall if Midget had any gloves when he

A Yes.
Q okay. Do you recall what color they were?
A No, ma'am.

Q okay. oOnce Dante left with Midget, did you see him

again?

A No,'ma'am.

Q okay. bid you see Midget again?

A Yes.

Q  what -- when did you see him again?
A Around 3:30 that morning.

Q Okay. So, 3&30 in the AM?

A Yes. Yes, ma'am.

Q Ookay. when he came back into the house, was anyone
with him?

A No, ma'am.

Q Okay. What did Midget do or describe to the jury what

Midget did when he came back into the house?
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Brittany McSwain - Direct examination
by Solicitor Jordan

A Threw the keys at Roderick, Junior and he said I don't
know who car this is. I'm just waiting on my boy Dante to
call me back.

Q Okay. who is -- how was he acting?

A Kind of nervous and shooked up about something.

Q Okay. Did he come in -- how did he come 1nfo the
house?

A He kind of Tike walked fast and threw the keys.

Q okay. Did, did Midget say anything about where Dante
was?

A He said he was in Pineview Hills. He had dropped him
off there.

Q Okay. At that point in time what did you do?

A I was kind of 1like cautious cause I knew something had
happened to Dante by the way he was acting.

Q Okay. what -- did you, did you remain at the house?
A Yes.

Q okay. what did you do when, when you were at the
house?

A Nothing. I just asked him where was Dante. He said he
had dropped him off.

Q Okay. when did you find out that Dante was no Tonger
alive?

A when his mother called.

Q okay. who was his mother?
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Adisa_Norman - Direct examination
by solicitor Jordan

starting in the Fall, what grade will you enter?
Tenth.

Okay. Do you know Brittany McSwain?

Yes, ma‘am.

How do you know her?

- She my best friend.

O r O r DO r L

Okay. Do you know other members of her family such as
Dante W111ﬁams?
A Yes, ma'am.
Q okay. Do you also know Joshua Fielder?
A Yes, ma'am.
Q Okay. Did you -- do you recall where you were on
January the 20th of 20127 A
"Yes, ma'am.

where were you?

351 Alexander.

why were you there?

For Brittany.

Okay. Did you spend a lot of time at that home?

Yes, ma'am.

Okay. Wwho else was with you that evening?

Dante, Josh, Brittany, Midget, and Rod.

Okay. Wwhen you say Midget, can you point to the jury
and tell them who you're referring to?

A Right there.
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Adisa_Norman - Direct examination
by solicitor Jordan

okay. The gentleman, the gentleman in the blue?

Yes, ma'am.

SOLICITOR JORDAN: Okay. If the record reflects she
just ddentified the defendant.

THE COURT: The record shall so reflect.

You may proceed.

Q Adisa, did you have any point in time that evening to
hear any conversation between Midget and Dante?

A Yes, ma'am.

Q what was that conversation in regard to?

A I don't remember.

Q Okay. Do you, do you recall if they were talking about
anything that they were going to do or that one of them
wanted to do? |

MR. WHELCHEL: Objection, Your Honor.

THE COURT: Yes, sir.

MR. WHELCHEL: She asked if she recalled the
conversation. She said she don't remember, and now she's
trying to ask her to tell us about something she doesn't
remember.

THE COURT: Ms. Jordan.

SOLICITOR JORDAN: Your Honor, I was just, I was just
trying to refresh her memory just to --.

THE COURT: A1l right. well, I'11 let you ask if she

recalls a conversation if you want to be sure or ask it 1in a
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Adisa_Norman - Direct examination
by Solicitor Jordan

different context. But if she doesn't recall, I don't know
how she could---

SOLICITOR JORDAN: Yes, sir.

THE COURT: ---relate what was in a conversation she
doesn't recall.

SOLICITOR JORDAN: Yes, sir.
Q Later that evening---

THE COURT: You may proceed.
Q ---did, did you see Dante and Midget leave?
A Yes, ma'am.
Q when théy Teft, could you describe how they were
dressed?

A Midget had on all black wearing all dark clothes, but I

don't remember what Dante had on.

okay. Do you recall if anyone had on gloves?
Yes, ma'am.
who had on gloves?

Dante.

o r Lo r L

okay. Did -- well, did he initially leave with the
gloves or did he come back to get them?

A I think he came-back to get them.

Q okay. Did you stay at the house that night?

A Yes, ma'am.

Q Okay. when -- once Dante Tleft with the gloves, did you

see him again?
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Adisa_Norman - Direct examination
by solicitor Jordan

A No, ma'am.

Q Okay. Did you see Midget again?

A Yes, ma'am.

Q when did -- did Midget -- who did Midget come back
with?

A Hisself.
Q Okay. when he came back, what was his demeanor or how
did he appear when he came back?
Nervous. |
okay. What did he do when he came 1in?
He gave Rod the keys. '
Okay. How did he give him the keys?
He threw them at Rod.
Okay. Did he say anythiﬁg?
- Yes, ma'am.
what did he say?

_He said he don't know how Tae got the car.

o O P o r o o >» o >

Okay. Did he also -- did he say anythjng in reference
to where Tae was?

Yes, ma‘am.

what did he say?

He say he dropped Dante off in Pineview Hills --

okay .

-- and then Dante got in a white car.

o r»r o0 »r O P

Okay. Did, did you find out later what happened to
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Adisa_Norman - Redirect examination
by solicitor Jordan

No. No, ma'am.
No, ma'am, you don't recall?

I don't recall.

o r» O P

Okay. Thank you.

THE COURT: Anything further?

MR. WHELCHEL: No, sir.

THE COURT: You may step down. Thank you very much.
You wish to excuse the witness?

SOLICITOR JORDAN: Yes, Your Honor.

THE COURT: Any objections?

MR. WHELCHEL: No, sir.

THE COURT: Ma'am, you're free to leave if you'd 1ike.
You have the right to stay as well.

You may call your next witness.

SOLICITOR JORDAN: State calls Justin Harrison.

THE COURT: Come forward, sir, to my left and be sworn.

JUSTIN HARRISON, being first duly
sworn, testified as follows:
- THE COURT: Have a seat, sir. Once you're seated,
state your name.
“~THE WITNESS: Justin Harrison.
THE COUﬁT: Thank you.
Ms. JoFaan, your witness.
SOLICITOR JORDAN: Thank you, Your Honor.
DIRECT EXAMINATION
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BY SOLICITOR JORDAN:

Justin, how old aré you?

Twenty-four.

where do you Tlive?

Boiling Springs.

Okay. And who do you tive with?

My grandma.

okay. where do you work?

Do I have to answer that?

Yes, sir.

‘It's now CBI -- CB&I in Laurens, South Carolina.
okay. . How Tong have you been there?

A little over two years.

okay. Did you work there in January of 20127

_Yes.

o r O P O P O PP O r O P O P DO

Okay. Wwere you working on the, the Friday night of
January ZOth?

A Yes. ,

Q Okay. what hours did you normally work?

A Normally we were on ten hour shifts, but for the last
two weeks we were on five eights.

Q oOkay. Do you recall what time you got off on the
20th? |

A TWe]ve o'clock midnight.

Q okay. when you left work, where did you go?
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To the waffle House.

And which waffle House is that?

The one on 221.

okay. Do you know what county that's in?
It's still Spartanburg.

oOkay. Did you go straight there?

Yes.

Okay. why did you choose that waffle House?

> O r O P O r O »

Because the other waffle House was right beside a motel

and I was advised not to go there.

Q Okay. Did you -- before you went to waffle House, did

you have anything alcoholic to drink? |

A No.

Q Did you have any type of illegal substances in your

system?

A No. _

Q Okay. Had you been to that waffle House after work

before?

A Yes.

Q And when you -- I'm gonna show you a picture and ask if

you can identify this. Actually I'm gonna show you a few.
(WHEREUPON, three photographs were marked as State's

Exhibit Nos. 1 through 3 for identification purposes only at

this time.)

Q Justin, I'm gonna hand you what the court reporter just
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marked as State's Exhibits 1, 2, and 3, and ask you if you
can review those and if you can identify those.
A Yes.
Q Okay. can you tell the jury what is in photographs
starting with the one on top? |

That's State's Exhibit No. 3.
A That's the area around the waffle House.

okay. Flip over to the next one.

Can you explain what's in State's Exhibit No. 27
A Still the same area. A 1little larger view with 85 and
221 1in the same picture. |
Q okay. cCan you explain to the jury what's 1in or
actually when this -- can you tell the jury what's in
State's No. 1, that first photograph?
A The second'éeats where I was sitting at. There's'a
black bag and Dante Tying on the floor.

SOLICITOR JORDAN: Your Honor, at this point we would
move to admit State's Exhibit 1, 2, and 3. '

THE COURT: Any objections? -

MR. WHELCHEL: No, sir.

THE COURT: Wwithout objection, they'll be admitted.

(WHEREUPON, State's Exhibit Nos. 1, 2, and 3 were
received into evidence at this time.)

THE COURT: You may publish.

SOLICITOR JORDAN: Thank you.
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THE COURT: You welcome.
Q Justin, I'm gonna hand you a pointer and ask you to
show the jury what you just referenced as to where you were
seated when you went in the -- push the button and point.
A That second seat.
Q Okay. I'm gonna take you back for a minute.

Before you entered the waffle House, what did you do?

1A I reached into my glove compartment and put my Glock in

'my holster.

Q Okay. Justin, are you a concealed weapons permit
holder?

A I am.

Q okay. How Tlong have you had that permit at that point
in time?

A It's a few months.

Q okay. Did -- when you went inside, did you, did you
order any food?

A Yes.

Q Okay. Did you receive your food?

A Yes.

Q Okay. Justin, what, what was the first thing that made
you aware that something was wrong?

A when I heard two people come through the door and one
shouting you know what time it is, get down, get down, if

you move we're gonna kill you, if you move you die.
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Q Okay. Did you -~ what did you -- what did you think
was happening?

A I figured they was robbing the place.

Q Okay. How many people came in?

A Two.

Q Okay. what was the first person carrying?

A As far as the first person, can you clarify?

Q well, I'11 ask you this.

The first person that you saw, what were they carrying?
A pistol.

Okay. what did the pistol look Tike?

It was black.

o > O P

Okay. Did the other person have anything in their
hands?
A A black trash bag.
Q okay. And I believe that you referenced a bag in
State's Exhibit No. 1. |

Could you use the pointer?
A Right there.
Q Okay. Do you know or do you recall how that bag was
placed there?
A I do not.
Q okay. Justin, what -- was, was one of them talking or
were they both talking?

A I just heard one.
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Q Okay. so, did you, did you follow their commands and
get down?

A No.

Q okay. why?

A My best chance of survival was to be aware of the
situation and not have my head in the floor.

Q okay. was there a benefit to you remaining at the bar?
A Just like I said. |

Q okay. what did you see the two robbers doing?

A The one with the black trash bag -- after I saw the gun
I thought this just got serious. Stared forward. The guy .

with the trash bag, he crosses my vision and I see the other

one in the -- it kind of makes a L-shape in the waffle

House. He was over there, I assume, robbing customers.
(WHEREUPON, a djagram was marked as State's Exhibit No.
4 for identification purposes only at this time.)

Q Justin, I'm gonna show you what the court reportér just

“I'marked as state's Exhibit No. 4 and ask if you can identify

that.
A Yes, that's the waffle House layout.
SOLICITOR JORDAN: Okay. Your Honor, at this point 1in

" time I'd move to admit this into evidence as State's Exhibit

4,
THE COURT: Any objection?
MR. WHELCHEL: No, sir, Your Honor.
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THE COURT: Without objection, it will be admitted as
has been marked.

(WHEREUPON, sState's Exhibit No. 4 was received into
evidence at this time.)

THE COURT: You may publish.
Q Using the pointer again, could you just reference to
the jury where you were seated?
A Right there.
Q Okay. Wwhich door or what's the only entrance or exit
that you're aware of for the public at waffle House?
A (Wwitness points.)
Q Can you explain to the jury what their waffle House
entrance looks, looks Tike for those who may not know?
A It's a set of two doors. One opens out toward the
parking Tot, then you make a L-turn, and another, another
one opens up right there.

(WHEREUPON, two photographs were marked as State's

Exhibit Nos. 5 and 6 for identification purposes only at

this time.)
Q Justin, I'm gonna you show you State's 5 and 6, and ask
you to identify -- if you recognize those and if you can

identify them.
A Yes, it's the two doors Teading into the waffle House.
SOLICITOR JORDAN: Your Honor, at this time the State

moves to admit 5 and 6 into evidence.
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. THE COURT: Any objections?

MR. WHELCHEL: No, sir, Your Honor.

THE COURT: Wwithout objections they'11 be admitted as
marked.

(WHEREUPON, State's Exhibit Nos. 5 and 6 were received
into evidence at this time.
THE COURT: You may publish.
SOLICITOR JORDAN: Thank you.
Justin, what were these two individuals wearing?
A1l black.
okay. Wwhat was on their hands?

Black gloves.

o r O r L

what was on their -- did they have anythihg shielding
their face?

A I know the guy I shot did. ‘

Q Okay. Do you know if the other one had anything on his
face? | |

A At the time I initiated contact he did not.

Q okay. What, what did you think when the individual
with the gun came towards you? ‘

A He was gonna kill me.

okay. Wwhat did you do?

I stood up and I met force with force.

Okay. Wwhat happened at that point?

e e

He dropped to the ground.
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Q okay. Wwhere did you -- what did you then do?
A I then proceeded toward the second suspect.
Q okay. Where did you meet up with this second suspect?
A Backed up in that corner.
Q Okay. And I'11 back you up for a moment.

Where, where were you when you shot and killed Dante
williams?
A I was somewhere around there at the juke box.
Q okay. wWwhen you met up with the second individual din
the back corner, what happened? _
A I told him to get down and he starts saying I got to
check»on my buddy, got to check on my buddy. I say you

ain't going nowhere. I Took over to the waitress and tell

| her to call 9-1-1. she says I can't, the phone line's been

cut.

I'm looking down. I had a shirt on with a pocket where
I normally keep my cell phone. Looked down, he started
coming toward me, I redrew or repointed my gun at him, told
him I told you to get down. He's up coming toward me. Then
he gets back down.

He stafts crawling and I kick him maybe three times,
and at that point in time I figure he's going for the gun.
He has no care about his buddy. I'm trying to restrain him.
He goes over towards the body, and at that point, point,

figured he was about to run. I tried to get between him and
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the door, and by the time I'm beside him, he gets up, he
takes off, we wrestle through the door leading out. He puts
both hands on my gun, and at that point I figured he's
trying to disarm me, and I twisted up towards his chest and
pulled the trigger.

Then following him out, he runs off. I go back into
the waffle House, sit I believe it was at that seat. I
unload -- basically make the gun safe. Drop the mag and

rack the shell that got'stuck in the breach.

Q Okay. I'm gonna take you back, take you'back a little

bit further . real quick.
You mentioned, you mentioned a phone in your pocket.
wWhat did you do with that phone?
A I handed it to the waitress.
Q Okay. At the point in time that you were in the back
corner--- |
(WHEREUPON, a video was marked as State's Exhibit No. 7
for identification purposes only at this time.)
Q I'm gonna show you what's now State's Exhibit No. 7.
Ask if you can identify that photograph.
A Yes, that's the corner.
SOLICITOR JORDAN: Your Honor, at this time the State
moves to admit No. 7 into evidence.
THE COURT: Any objection?
MR. WHELCHEL: No, sir, Your Honor.
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THE COURT: Without objection it will be admitted as
marked.

(WHEREUPON, Stafe's Exhibit No. 7 was received into
evidence at this time.)

THE COURT: You may publish that document.

 SOLICITOR JORDAN: Thank you, Your Honor.

Q Can you show the jury, on State's Exhibit No. 7, where,
where the second robber was.
Backed up in that corner.
okay. "where -- how close did you get to him?
It was pretty much right there.
okay. Did you advance towards the corner at any point?

I did, but I kept my distance.

o r O PP O P

okay. At this point in time did he have'anythiﬁg
obstructing his face?
A No.
Q Were you able to get a clear look at his face?
A Yes.
Q How long do you, do you recall that you were ab1e‘to
get a clear Took at his face?
MR. WHELCHEL: Objection, Your Honor. I have a matter
of law I'd have to take up.
THE COURT: All right, sir.
Ladies and gentlemen of the jury, at this time I'11 ask

you to step back to the jury room. Don't begin any
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discussions until I ask you to do so.
‘ Thank you very much.
(WHEREUPON, the following takes place outside the
presence of the jury.) '
THE COURT: Yes, sir, Mr. whelchel.
MR. WHELCHEL: Your Honor, I believe that the State was

about to ask for an identification of my client as the

-second robber, which is the term being used so far, and I

would object to the identification of my client at all at
this point. I believe the Court has to determine whether or
not the identification is reliable before---

THE COURT: Well, the question- she was asked was how
Tong did you look at his. face.

MR. WHELCHEL: Yes, sir, I may of been premature. But
I think that's where we're going. _

SOLICITOR JORDAN: That is where I'm going, Your Honor.

THE COURT: Okay. well, it would seem she was asking
questions to lay a foundation as to the reliability or
non-reliability of any identification.

MR. WHELCHEL: Yes, sir.

"THE COURT: A1l right. But I'1l hear you out.

Go ahead.

MR. WHELCHEL: Your Honor, this gentleman's
identification, initial 1dentiffcation did not take place

until three days after my client was arrested. He was not
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asked, was not shown, as far as I've been told, was not
given a photographic Tineup, was not given a show—up.

what happened in this case, Your Honor, and I have
several different items of law that I need to take up at
this time, and Your Honor may want to go ahead and let the,
the jury go to lunch. I suspect these may take some, some
time.

fHE COURT: Yes, ma'am.

SOLICITOR JORDAN: -Your Honor, I don't know exactly
what all his matters of law are going to be or whether or
not he's asking for a hearing outside the presence of the

jury. I think State versus Lewis is clear that there's --

no hearing is necessary if law enforcement conducted no

pretrial out-of-court identification.

Mr. whelchel's correct. Justin Was never shown a
Tineup in this case at all. He actually viewed the
defendant's photograph oﬁ the evening, on the news. Don't
know what time of, when it was.

when Officer Bryant went to speak with him on the
24th, yes, sir, on the afternoon of the 24th, that is at
which point in time Officer Bryant asked him if he had seen
the news of the second arrest and he said yes, and asked him
what he thought as to the photograph that he saw. I don't
know why the jury should be released at this point.

THE COURT: I think he's saying that his hearing may
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take that long---

MR. WHELCHEL: VYes, sir.

THE COURT: ---or his argument may take that Tong
concerning the +identification of his client. we're at
11:30. So, he's--- |

SOLICITOR JORDAN: Yes, sir.

THE COURT: Do you intend to make some, a proffer of
some kind? .

MR. WHELCHEL: Your Honor, I, I have several motions
this---

THE COURT: Wwell, I don't doubt that. But I'm just
trying to find out exactly -- how Tong do you think this
will take, Mr. whelchel?

I'11 ask you the $24,000 question.

MR. WHELCHEL: Well, I was wrong yesterday. So, I
think once we start this it will run into the lunch period,
and, Your Honor, that's about all I can say at this point
because---

THE COURT: well, I'm trying -- if I do release them
I'm trying to figure out when to bring them back.

SOLICITOR JORDAN: And, Your Honor, I guess my, my
concern is that, is he, is he, at this point, entitled to an

in camera hearing cause I think, under State versus Lewis,

that he's not.
MR. WHELCHEL: Your Honor, the problem is this. That
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in part of my asking if the jury be released or excused at
this point, but it's not entirely that. So, there's several
motions that require the jury to be excused so that we can
have these hearings outside of their presence.

SOLICITOR JORDAN: Your Honor, may we just inquire as
to what all the motions are?

THE COURT: Yeah, let's -- give me -- tell me the
motions.

Mr. whelchel, I've got to plan what to do.

MR. WHELCHEL: I know, Your Honor.

THE COURT: So, you're gonna have to tell me or we're
just gonna shut this down and bring the jury back.

Now, how's he want to do this?

MR. WHELCHEL: I wanted to make sure there wasn't an ID
before we got this. So --.

THE COURT: Well, there hasn't been. So now tell me
what your motions are.

MR. WHELCHEL: A1l right. My initial motion, Your
Honor, is that this identification should be suppressed in
that any and all evidence allegedly obtained as a result of
my client's arrest needs to be suppressed because it was 1in
violation of his Constitutional rights. As I told the jury
before, nobody had made an identification of my client as
the person who was involved in the robbery until this point

that they're about to bring out.
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His arrest, Your Honor, in my opinion, is without
probable cause, and because his arrest was, is without
probable cause, everything stemming from there is to be, in
my opinion, withheld from the jury and is not admissible,
and I think what was -- I don't know if -- there is, in the
Tist of potential State's documents or exhibits, a

photograph of my client, the booking photograph of my

l client, and I think there, they're -- I'm assuming they're

planning on using that at some point because that was in the
paper also and essentially what happened is this, Your
Honor.

After my client was arrested; the state did nothing as
far as identification is concerned. At the time he was
arrested nobody, who was a patron or employee of the waffle
House, had identified my client as either of the persons
involved in the armed robbery.

So, my motion is that the arrest of my client is
without probable cause. As a matter of fact, Your Honor,
the warrant itself claims that the robbery happened at the
waffle House at such and such a time and date, and then, at
the end of the warrant, the probable cause is Tisted, is
shown as based on police investigation, and my motion is
1nitié11y that that warrant does not state probable cause
for the arrest of my client, and that this identification is

a direct result of the photographs that were taken as a
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result of the arrest of my client.

Subsequent to his arrest, on the, later on the 215t
there was no' show-up, one person show-up or anything like
that, one person identification, or photographic Tineup,
Your Honor. Wwhat the State did---

THE COURT: I don't know of a case though that says
that that's a prerequisite to the issuance of a warrant.

MR. WHELCHEL: I think the warrant -- my argument, Your
Honor, is that the warrant didn't have probable cause, it
did not state probable cause, that they had no probable --
nobody had identified him at that point. The only evidence
they have at that point is the fact that he was at this
Alexander Avenue residence and then left with the other
fellow. Nobody, at that time, has put him in that waffle
House.

‘They arrested him. They photographed him. They let
that -- well, that was taken up by the papers and the Tv,
and then they go to him three days later and say have you
seen the news. So, they used the news.

THE COURT: Well, I understand what you're saying, and
we'll hear you out.

MR. WHELCHEL: So--- .

THE COURT: 1I'll let you -- now, how many motions you
got?

I still haven't gotten an answer to my question and I'm
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asking it again.

MR. WHELCHEL: Your Honor?

THE COURT: You got one motion I believe to suppress
the warrant. »

MR. WHELCHEL: Yes, sir---

THE COURT: 1Is that what I've heard?

MR. WHELCHEL: ---and everything---

THE COURT: What other motions do you have?

MR. WHELCHEL: well, Your Honor---

THE COURT: Let's do this without arguing them. Let's
just tell me about them. |

MR. WHELCHEL: I'm sorry, Your Honor.

The initial motion 55 to suppress the warrant, and the
secondary motion is to suppress the warrant and the |
identification that Teads from the warrant, the alleged
identification that Teads from the warrant and property
evidence that they claim was taken as a result of this
illegal arrest. |

THE COURT: Two motions?

MR. WHELCHEL: Yes, sir.

THE COURT: Okay. Now, it sounds Tike we're gonna have
to. take a proffer from the officers as to the, how they got
the warrant.

SOLICITOR JORDAN: Your Honor, I, I don't---

THE COURT: I think we---
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SOLICITOR JORDAN: I would, I would object.

THE COURT: Seems like we might should of done this
pretrial, but---

SOLICITOR JORDAN: I, I agree with that aspect of it,
but my, my, my issue, at this point, is we're way past the
probable cause stage. He has -- he was arrested based on a
judge signing a warrant for probab1e.cause; He then had a
probable cause hearing on March the 19th of 2012 where,
once again, a magistrate judge said there's probable cause.
He is not before this Court on a warrant. He is before this
Court on 13 qindictments. Wwe are well past---

THE COURT: And we've had the -- we've gone past the
stage where you have the right to object to the indictment.

SOLICITOR JORDAN: Yes, sir, under State versus Gentry

we have. So, I do object to that, to anything in regards to
the warrant, probable cause of that warrant. we're past
that. We are at, as he pointed out to the jury, beyond a
reasonable doubt on indictments.

THE COURT: Mr. whelchel.

MR. WHELCHEL: Your Honor, I don't believe the

Constitution of this State or the uUnited States limits my

client to when he can make an objection to the introduction
of this type of evidence. '
THE COURT: Talking about the identification evidence?

MR. WHELCHEL: The identification and everything else
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that's taken from the arrest.

THE COURT: well, you can state the reasons why you
think the identification should fail. But to attack the
warrant, I think you're a Tittle late to attack the warrant.

MR. WHELCHEL: No, sir.

THE COURT: Tell me what case says you can.

MR. WHELCHEL: Well, Your Honor, the Constitution says

I can cause--~
THE COURT: Wwell, I, I -- okay. Tell me what case says
you can. Let me ask that question one more time.
MR. WHELCHEL: Your Honor, the case that I have, Your

Honor, 1is the case of the State versus Ellefson.

THE COURT: Go ahead.

MR. WHELCHEL: 1I'11 give you the--=-

THE COURT: Just flip the thing over. There we go.
SOLICITOR JORDAN: Our paper.

MR. WHELCHEL: I'm sorry, Your Honor. The case of

State versus Ellefson, E-L-L-E-F-S-0-N. The cite is 224
S.E.2d 666. It's a 1976 --. '
' THE COURT: That's after Gentry?

MR. WHELCHEL: No, sir.

THE COURT: 1It's beéefore Gentry?

MR. WHELCHEL: Yes, sir.

THE COURT: Gentry's after that. That's what I meant

to say.
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MR. WHELCHEL: Okay.

SOLICITOR JORDAN: I think -- can I just look over his
shoulder real quick to get the cite again?

THE COURT: Sure.

SOLICITOR JORDAN: Your Honor, might I have a moment to
pull that case --

THE COURT: Yeah, let's go ahead and pull 1it.

SOLICITOR JORDAN: -- unless Mr. Whelchel has an extra

(Pause.)

THE COURT: 1I've read Ellefson. 1I've just briefly read
it. It's a search and seizure case that occurred after ‘
someone was arrested, right?

MR. WHELCHEL: Yes, sir.

THE COURT: What's that got to do with the issue that I
have here?

MR. WHELCHEL: When my client 1is arrested without
probable cause, Your Honor, everything that stems from his
arrest is tainted and should be, should not be allowed to go
to the jury, which includes the pictures that were used in
his photograph.

THE COURT: His likeness?

MR. WHELCHEL: Yes, sir. Everything that was obtained
as a result of that illegal arrest, Your Honor, should be---

. THE COURT: well, it---
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MR. WHELCHEL: ---is fruit of the poisonous tree.

THE COURT: Have you read State versus Drayton?

SOLICITOR JORDAN: I have a copy for him if he needs

it.

Under 293 s.C. 4177

THE COURT: Yes, ma'am.

SOLICITOR JORDAN: Your Honor, I also, in that same
Tine---

_ MR. WHELCHEL: I think I may have.
SOLICITOR JORDAN: 1In that same line I also have State

versus Tisdale under 338 s.C. 607.

MR. WHELCHEL: And I think we can distinguish Tisdale,
this case from Tisdale.

THE COURT: I think Drayton involved an in-Court
identification that was held to be reliable despite the fact
that they observed the defendant on télevision after his
arrest and at a preliminary hearing.

MR. WHELCHEL: Could you say that again, Your Honor?

"THE COURT: My understanding of Drayton --

MR. WHELCHEL: Yes, sir.

THE COURT: -- is that an in-Court identification is
reliable despite the fact that the witness observed the
defendant on_te1evision after his arrest and at a
preliminary hearing.

MR. WHELCHEL: Yes, sir, but I'm asking for the hearing
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before Your Honor. Your Honor has to determine---

THE COURT: ©Oh, I haven't said I've determined
anything.

MR. WHELCHEL: oOkay.

THE COURT: I just asked you if you read the case.

MR. WHELCHEL: Yes, sir. Yes, sir. But what I'm
asking for is the hearing, at this point, to determine, for
this Court to determine the reliability because under---

THE COURT: Oh, I'm -- we were heading there I think---

MR. WHELCHEL: okay. '

THE COURT: ---when you objected to her question as to
how long you got to observe the witness.

MR. WHELCHEL: Yes, sir, I may of been a couple
questions too early.

THE COURT: Okay.

MR. WHELCHEL: And I apologize for that. But I, I

didn't want.it to get right up the edge.

THE COURT: Well, I think we have to address your other
issue first I guess.

Are you still taking the position that the, in spite of
what Drayton says, the fact that he may of been arrested
somehow prevents them from having an in-Court
identification?

MR. WHELCHEL: When he's arrested without probable

cause. I don't think there's -- they talk about probable
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cause---

THE COURT: Wwell, I didn't see that.

MR. WHELCHEL: Drayton -- I'm sorry, Your Honor.

THE COURT: I see them talking about probable cause.
I'11 go back and take a look at that.

MR. WHELCHEL: Yes, sir.

THE COURT: I mean I didn't see the word probable cause
in there. I looked for it.-

MR. WHELCHEL: Yes, sir.

THE COURT: I just -- it may of got away from me.

MR. WHELCHEL: May I -- Your Honor, Drayton is an
identification case.

THE COURT: Yes, sir.

MR. WHELCHEL: But---

THE COURT: It is.

MR. WHELCHEL: The pﬁobab1e cause arguments --.

THE COURT: Well, I'm back to your probable cause
argument. I understand you have that argument as well. But
we'll talk about -- I think I will release the jury for
Tunch and tell them to come back.

Bring them 1in.

(WHEREUPON, the following takes place within the
presence of the jury.)

THE COURT: Al1l right. Ladies and gentlemen, there's

some matters I will have to take up with the attorneys at
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this time, and it's already ten minutes to 12:00, and I
don't want you to sit back there while 1I'm going over these
things with the attorneys and not have your Tunch.

So, I'm gonna go ahead and release you to go for your
Tunch at this point in time. 1I'l1l ask that you be back in
the jury roOh by two o'clock this afternoon. Wwe should be
in a position to resume at that time.

1'11 give you the same instructions I'haye given you
every time you have left the courthouse. Don't discuss the
case with anyone. Don't allow anyone to discuss it with
you. Don't attempt to gather any information on your own.
Don't Tisten to, watch, or read media reports. Please
report any contact that you might have from someone else
concerning your participation on the jury. Be back in the
jury room at two o'clock.

Thank you very'much. You're free to go at this time.

(WHEREUPON, the following takes place outside the
presence of the jury.) ~

THE COURT: 3Just, just for my {nformation, Ms. Jordan,
I don't believe that there was any formal identification
process conducted by the State in this case, is that
correct?

SOLICITOR JORDAN: Correct.

THE COURT: So, the State did not take a picture to him

initially?

176




O 0 N O v A W N

NONONNN N R R R s R e et pd
m-wal—‘OLOOO\lQmALNNI-}-:O

047

Justin Harrison - Direct examination
by solicitor Jordan

That was on television apparently when the arrest
occurred?
‘SOLICITOR JORDAN: Your Honor, I would, I would defer

to Justin again, but I recall that it was on television, but

I would, I would ask him to make sure it wasn't the

television or the print,media.

THE COURT: oOkay. But it was some form of the media?

It was not State sponsored?

SOLICITOR JORDAN: Yes, sir.

THE COURT: The State did not conduct the
identification process?

SOLICITOR JORDAN: Yes, sir, you're correct. It was
the media. It was not the State.

THE COURT: Okay. All right. I just wanted to be sure
I had that correct in my mind.

SOLiC;TOR JORDAN: All right. And just for the record,
none of the people in the waffle House were shoWn Tineups.
It's not just as to Justin. It's to all.

THE COURT: Oh, I understand.

SOLICITOR JORDAN: Any witness that I may call from
this group.

THE COURT: All right now. On the questibn of whether
or not, at this point in time you have the right to
challenge the probable cause for the warrant, can you

address how Gentry might affect this situation?
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MR. WHELCHEL: I don't think Gentry affects that at
all, Your Honor, cause Gentry deals with the indictment
itself, and, quite frankly, my understanding---

THE COURT: Well, it has -- what Gentry says though is
that objections to matters such as the indictment, things
that occurred -- and I'm gonna go read Gentry cause I think
it may mention something besides indictments. But it says
those objections have to be raised before the jury is sworn.

MR. WHELCHEL: 1I'll go look at Gentry too, Your Honor,
but I don't think it says specifically with indictments, and
I don't think that my client is precluded from bringing a
constitutional violation at this point because there was not
the normal situation, Your Honor---

THE COURT: Wwell, see, I don't know the circumstances
under which he was arrested. Wwhat I do know thus far---

MR. WHELCHEL: That's right.

THE COURT: ---I think from the testimony I've heard s
that the, there were people present at, at the home --

MR. WHELCHEL: Yes, sir.

THE COURT: -- the Tocation, who saw him apparently
dressed in the manner in which the people, the perpetrators
were dressed, that they saw him Teave with the, the deceased
perpetrator sometime within a reasonable period of time
before the incident occurred in the same vehicle, and that

that, when they left, there had been some talk of some type
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of a mission or hitting a Tick is I think what I heard thus
far.

MR. WHELCHEL: Yes, sir.

THE COURT: And I, I believe that information may of
been available to the police before the arrest occurred. I
don't know that for sure. But I don't know exactly when
they interviewed those witnesses.

MR. WHELCHEL: Yes, sir.

THE COURT: Okay. So, that's what I'm hearing thus far
concerning probable cause.

MR. WHELCHEL: I understand, Your Honor.

THE COURT: Okay. Now, do you want to, do you want to
make a proffer on that particular issue?

MR. WHELCHEL: Logistically, Your Honor---

THE COURT: We're gonna do it right now.

MR. WHELCHEL: oOkay. well, that's what I needed to
know.

THE COURT: Yes, sir, we're gonna get on with this if
we can. |

MR. WHELCHEL: Okay.

THE COURT: So, do you wish to make some type of a
proffer on that particular issue?

You're making the motion.

MR. WHELCHEL: Yes, sir, the arrest issue?

THE COURT: Yes, sir, I'11 go ahead and let you put up
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whatever you want to put up. Now, I'm not agreeing, at this
point in time, that you even have the right to put it up.

SOLICITOR JORDAN: And, Your Honor, we just would like
to note our objection on the record. |

THE COURT: Oh, you're reserving that fully. I'm just
trying to move this along if we can.

MR. WHELCHEL: Yes, sir.

THE COURT: So, if you'd Tike to go ahead and make the
proffer, I'11 be.happy to hear it, and I'11 ask this
witness -- are you gonna use this witness for this purpose?

MR. WHELCHEL: No, sir.

THE COURT: A1l right. 1I'm gonna ask you, Mmr.
Harrison, step down. I will instruct you in the time thét
you're not on the stand you should not discuss your
testimony, either what you've already said, or what you
might say, with anyone.

You understand that, sir?

WITNESS: Yes, sir.

THE COURT: A1l right. You can have a seat.

MR. WHELCHEL: Your Honor, I was gonna -- I may use
this witness, but I was gonna start with Investigator
Bryaht.

THE COURT: A1l right. You may call the witness.

Come forward, Investigator Bryant.

JASON BRYANT, being first duly
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sworn, testified as follows:

THE COURT: Have a seat, sir. State your name once
you're seated.

WITNESS: My name is Jason Bryant with the Spartanburg
County sheriff's office.

4THE COURT: And your witness, Mr. whelchel, and please,

'please let's confine this examination to the question of

probable cause---
MR. WHELCHEL: Yes, sir.
THE COURT: ---prior to arrest.
MR. WHELCHEL: Yes, sir.
THE COURT: Thank you.
DIRECT EXAMINATION

BY MR. WHELCHEL:

Q Now, Investigator Bryant, you obtained the warrant. in

this case for Kenneth Craig?
A If I could see the actual document I appreciate it.

SOLICITOR JORDAN: Your Honor, could we look at the
very first indictment, the 2012 indictment?

It may be encompassed it in.

THE COURT: I think it may be in there. Let me see.
I'11 just hand it to the officer and he can take a look at
it.

There you are.

WITNESS: Thank you, sir.
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THE COURT: Yes, sir.
A I did, yes, sir.
Q Did you find the copies?
A I have a copy of it, yes, sir, attached to the
indictment. .
Q okay. Now, at the time that you obtained the
warrant -- thank you, sir.

would you read this statement here for the record
starting what 15 1isted as the probable cause, probable
cause is based on the following facts?
A That on January the 215%, 2012, in the city and
County of Spartanburg, one Kenneth Jowan Craig did take
money belonging from the waffle House at 2230 Chesnee
Highway, Spartanburg, South Carolina, with the intent to
deprive while armed with a handgun, deadly weépon.
Affiant's belief is based upon police investigation.
Q okay. And when you contacted or talked to the
magistrate to obtain that warrant---

A I'msorry, sir. I didn't hear you.

Q I'm sorry.

You talked to a magistrate to obtain that warrant?
I did.
who -- which magistrate gave you the warrant?

Judge Atkins.

o r O P

Nancy Atkins?
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A That's correct.

Q Were you aware, af the time that Nancy Atkins gave you
the warrant, that Brent Atkins, one of the victims in this
case, was her son?

A Not at that time, no, sir;

SOLICITOR JORDAN: Your Honor, I'd object at this point
of a conflict at this point because, as I've stated earlier,
we're way past the indictment stage or the warrant stage.

THE COURT: I'll -- do you disagree with her---

MR. WHELCHEL: Yes, sir, Your Honor.

THE COURT: ---characteristic?

well, te11-me hqw you disagree.

MR. WHELCHEL: Excuse me?

THE COURT: Do youldisagree with her characterization
of the--- |

MR. WHELCHEL: Yes, sir.

THE COURT: Okay. Tell me how you disagree with that.

MR. WHELCHEL: Your Honor, probable cause has to be
based on them obtaining information and going to a neutral
and detached magistrate. A neutral and detached magistrate,
I don't think, can be the mother of one of the victims in
the case.

SOLICITOR JORDAN: Your Honor, at this point in time I
sill object to it because we're way past the warrant stage.

We are at indictment and I, I kind of am trying to figure
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out what his theory is behind this other than he's arguing
some fruit of the poisonous tree on probable cause on the
warrant that, even if you took away Judge Atkins, who we do
not even know if she knew at this point in time her son was
a victim or not, you still have a separate judge in the
Magistrate Court, Judge Tommy wall, who did, at a probable
cause hearing where Officer, Investigator Bryant testified,
issued probable cause at that point. in time.

I think all we're doing at this point is muddying the
water. I understand the Constitution does, says that a
person can not be arrested without probable cause, but we're
past that. We're way past start and we're, we're -- to use
his analogy of playing ball, we're heading around first and
second base at this point and he wants us to go back to the
dugout and start all over. '

lMR. WHELCHEL: I disagree with that, Your Honor. I
won't---

THE COURT: I'm gonna go ahead and let him make his
proffer.

SOLICITOR JORDAN: Yes, sir.

THE COURT: You've reserved your right to object to the
whole procedure and the motion. I have my doubts about it
myself.

SOLICITOR JORDAN: Thank you.

THE COURT: But I'm gonna allow him to present whatever
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evidence he wishes to present, and then I'11 make whatever
rulings I think are appropriate. |

You may proceed.

MR. WHELCHEL: Thank you, Your Honor.
CONTINUED DIRECT EXAMINATION

BY MR. WHELCHEL :

Q Now,‘you talked to the magistrate and obtained the
warrant -- '

A Yes, sir.

Q -- that you have before you, is that correct?

A Yes, sir. ,

Q And the warrant reflects that your probable cause is
based on your -investigation?

A Yes, sir.

Q Am I correct in assuming that you told the magistrate
more than 1is based on the investigation?

A I explained to her the individuals that we had spoken
with.

Q which would be who?

A Miss McSwain, the individuals from the family members
of Dante williams, people at 351 Alexander Avenue, and those
people.

Q okay. And of those people that you spoke to at 351
Alexander Avenue, how many of them were at the waffle House

when this happened?
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A None.

Q okay. So, the evidence that you had at.that time was
that my client had been in the company of Dante?

A Had planned a robbery or a mission or a Tick with him,
had changed his clothes---

Q well---

A ---had -- was the only one that had Teft with him prior
to the robbery.

Q Is that what you told the judge?

A That's correct.

Q Did you tell the judge about STlack's involvement?

A I did not know of Slack at that time or Slack, any
involvement of Slack because Dante williams had left with
Kenneth Jowan Craig and only Kenneth Jowan Craig at that
time according to witnesses that have already testified.

Q - You took the statements or your people cause you're the

chief investigator?

A I apologize, sir.

Q - You are the chief investigator in this case?

A -- I am, I am a violent crime investigator, yes, sir.

Q okay. And you or your people took the witness
statements from specifically Brittany McSwain?

A If I remember correctly Allan wood, at that time, was
the one that had taken that. I believe I had either

notarized or witnessed the statement.
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Q okay.

A And there was also another statement that was taken at
351 and also I interviewed -- if I can refer to my notes
please? |

Sure.

I did interview Adisa.

Excuse me?

Adisa.

okay. So, you took statements from Brittany?
(witness nods affirmatively.)

You interviewed Adisa whose a1ready testified?

There's also a Josh Fielder.

o O P O PP O Pr L

You take a statement -- somebody took a statement from

>
il
=3

=~

A statement was taken from him.

>

Q okay. And of those statements, none of those people
were at that waffle House at all?

A No, sir, but they did state that the prior engagement,
involvements, plan to do a robbery and that they had changed
clothes and left together.

Q Okay. Their planned statements to do a robbery was,
according to the evidence that's been submitted at that
point, was my client asking, according to the witnesses, my
client asking Dante if you wanted to hit a Tlick and Dante

saying no, I don't want to or something of that nature?
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A well, according---
Q Is that correct?
A According to statements that were taken, and I don't
have those with me up here.
Q Do you want to step down to get them?
A It doesn't matter. That will be fine. If I could have
that blue and black notebook in that chair please?

Your Honor, this was an indictment without a copy of a
warrant. I didn't want to get that---

THE COURT: That's amended I believe.
A And 1'11 give that to you also.

If I could refer to my notes just one second please?

“who do you want to start with or which statement you
want to start With?‘
Q what I want to start with?
A Yes, sir.
Q okay. Did you inform the magistrate, when you talked
to the magistrate, that you had this witness -- I'm sorry.
The first girl that testified here today. I can't remember.
A Brittany. _
Q Brittany. Thank you. ‘

Did you inform the magistrate that Brittany had given
you a statement? -
A Yes, sir.

Q Okay. And did you show her the statement?
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I do not recall if I did or had---

or did you just summarize the statement?

I could have. I could of either way. I do not recall.
You just don't remember?

bon't remember.

o O > O >

_Okay; So, if you don't remember whether you showed her

the statement or summarized the statement, do you remember

what you told her?

A Absolutely.

Q About what Brittany said?

A Absolutely.

Q okay. And did you tell her that Brittany said that my

client asked Dante if he wanted to hit a Tick?

A I, I summarized the statement to the judge. I'11 be

glad to go over the statement with you.

Q I'm -- if you -- well, you said you didn't show her the

statement, is that right?

A I provided the judge information that was on the

statement.

Q okay. That's what I'm trying to find out, detective.
You summarized what you believed to be the evidence as

you had it at that point?

A correct.-

Q okay. Wwhen you summarized that evidence, did you tell

the judge that Dante, in response to people who have said
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that my client asked him if he wanted to hit a lick, said

I no?

A I do not recall. '

Q okay. Did you tell the judge that after Dante said --
or you don't even know cause you don't remember, is that
right?

A I do not recall making that statement to them, no.

Q okay. Did you inform the judge that it was not until
after Dante had a conversation and a trip with Slack that---

SOLICITOR JORDAN: Judge, I object at this point. I

‘actually -- never mind. I withdraw that.

Q I'l1T start again.
Did you inform the magistrate that after Dante had a

meeting or a trip or something of that nature with Slack

that's in the Brittany williams statement that he came back

and he announced he had a mission?

A I did discuss---

Q Did you tell her that?

A ---the mission with the judge---

Q Okay.

A ---and that Dante and Kenneth Jowan Craig had 1éft
together.

Q okay.

A I did.

Q They, they left the house after Dante says he has a
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mission?

A correct.

Q Okay. Did any of the statements reflect -- did you
discuss all of the statements or which statements did you---
A That would be the interview---

Q You only had two at that time, is that right?

A Two statements and one interview if I remember

correctly.

Q And the interview was with?

A Adisa.

Q -Adisa.

A That's correct.

Q Nobody knows what the mission is?

A well, they were gonna do a Tick or a robbery for, in

celebration to Dante's birthday.

Q oh, yeah. Nobody knows what the mission is that
Dante's talking about when he comes back---

A well, it's the---

Q ~--and asked for a mission?

A It's the Tlick that they had discussed in regards to---
Q what I'm asking you is where does it say that in those
statements?

A One second. 1In the interview with Adisa Norman, she
stated that Dante and Midget spoke of a Tick that they were

going to do, wanting to go do a Tick for his birthday.
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Q She didn't say which one said what?

That was in regards to the interview of Adisa. |
Q who said what?

It's important.
A That was -- well, that was in regards to -- hold on one
second if I can refer --.
Q My question, Investigator Bryant, is Dante and Kenneth
Craig, is that right? ‘
A Yes, sir.
Q Spoke of a mission according to the statement or the
interview?
A of a Tlick.
Q Excuse me.
A Yes.
Q Okay. Can you show me in that interview where you're
talking about?
A She stated that Dante .and Midget spoke of a lick that
they were going to do, they wanted to do a 1ick for his
birthday.
Q who said anything about the Tick, Dante or Midget?
A Both of those, both of those were engaged in a -
conversation.
Q And who said what about the Tick?

That's what I'm trying to find out.
A Both of them.
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Q where does it say that---

A Both.

Q ---that both of them involved---

A She~--

Q ---talked about the Tick?

A She stated that Dante and Midget spoke of a Tlick that
they were gonna do wanting to do a lick for his birthday.
Q Uh;huh. (Affirmative). |
‘A Both of them were engaged in a conversation in regards
to the Tick that they wanted to do for his birthday.

Q According to her?

A That's correct.

Q Okay. And was that information related?

A It was.

Q okay. Wwhat other information was related?

A Information that was on Brittany McSwain's statement,
and also -- if I could have just one moment?

' Information that was on Joshua Derard Felder's
statement.

Q okay. oOkay. Now, when you obtained this warrant,
how---

A Sir?

Q How is it that you told the magistrate that it was my
client, Kenneth Craig, who was the one who did the armed
robbery? '
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In, in his statement I discussed also that I know of---

whose statement?

whose statement?

A In Felder's -- Fielder's statement.

Q okay.

A I know a lick is a armed robbery. It was Dante's
birthday. Midget and Dante both were talking about the
Tick. Midget was wearing the same clothes he has on now,
dark jeans, black shoes, black shirt. He had taken off the
jacket and didn't want toltake it.

He and Dante left in my cousin's daddy's Crown vic,
blue in color. Midget was driving. Dante left and came
back shortly and he had a gun, but I didn't see the gun.

After they left, Midget came back in about 30 minutes
by himself. He said that he had dropped off Dante, dropped
Dante off at Pineview Hills to a girl's house in a white

Cchrysler or something similar to that vehicle. Dante was

suppose to call when he was ready to be picked up.

Then I went by Tonya woodruff -- then time went by and
Tonya woodruff called inquiring about Dante or Tae and then
calling back saying he was dead. We had went to sleep by
then.

Q Did you read that to the magistrate as you just did now
or did you--- '

A I, I gave that information to the magistrate. I
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summarized that 1nformatioﬁ to the magistrate.

Q okay. Now that the magistrate has all of that
information summarized---

A Yes.

Q  ---did you tell the magistrate that anybody at the -
waffle House had identified my client as the, one of the
persons committing the armed robbery?

A I told the magistrate that individuals had stated that
they had planned the robbery, they had left shortly after,
and that he had stated that he had went to---

Q He who?

A ---dropped -- that -- Mr. Craig. I apologize. Let»
me -- I apologize. I advised the magistrate that they had
planned the robbery, changed clothes, came back in for the
gloves, and had left together, and Short1y afterwards, and
that the only one that had came back was Mr. Craig.

Q bkay. And you didn't have a statement at that time by
Mr. Craig when you went to see the magistrate?

A No, sir, he did not -- we did not take a statement from
him.

Q okay. And nobody has identified at the time you
obtained the warrant?

A At that time Mr. Craig -- there was an interview and he
advised that he had no information in regards to anything

that had happened. He had dropped Dante off.
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Jason Bryant - Direct examination
by Mr. whelchel

Q You had already---

A It was later---

Q You had already---

A ---that he had»changed his story and did have knowledge
of it.

Q I'm talking about what you told the magistrate.
A oh, no, sir, at that time no statement was taken from
him.

Okay. And did you a1readyvhave the warrant when you

t O
(o]
Q
~

my client from Alexander Avenue?

No, éir.

You -- somebody got it in the process?
That's\correct.

okay.

I did --

So---

-- at that timé;

Were.you the one who transborted him?

Myself and Investigator williams.

Okay. And did you attempt to interview him and then
get the warrant or how did that work?

A We went to the Sheriff's office where I did attempt to
interview him.

Q okay. And, again, once you had told all that you

summarized here earlier in your testimony to the magistrate,
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Jason Bryant - Direct examination
by Mr. whelchel

did the magistrate inquire of you of his, has there been
any, has there been any identification?

A well, she had knew of the information of the prior
happenings in regards to the incident and coming back.

Q she knew of what information?

A That they had discussed planning the robbery for his
birthday.

Q I understand that.

A That they had left together. e

Q I understand.

A That they had changed clothes, they had -- I'm dressed
in all black.

Q I understand that.

A I'm ready. Life's good.

1Q okay. Had any information régarding the identity of my

client as the person, one of the persons involved in the
armed robbery been given to the magistrate at that point, an
actual identification?
A The information was provided to the magistrate in
regards to the preparation and the planning of the robbery.
Q I'm---

THE COURT: Mr. whelchel, I think the question's been
asked and answered.

MR. WHELCHEL: A1l right.

So, the answer would be no---
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Jason Bryant - Direct examination
by Mr. whelchel

A The answer would be the information---

oh, okay.
A ----provided to the magistrate---

THE COURT: As I said, it's been asked and answered,
mMr. whelchel.

MR. WHELCHEL: That's all I would have, Your Honor.

THE COURT: A1l right. Do you wish to cross-examine
the witness?

SOLICITOR JORDAN: Your Honor, not waiving my objection
to all of this I do.

THE COURT: Okay. Your objection is preserved. You
may cross-examine him.

CROSS-EXAMINATION

BY SOLICITOR_JORDAN:

Q Did you, did you, did you or other officers on scene
that night at fhe waffle House obtain some general
information as to the race and sex of the defendant?

A That's correct.

Q Did you also view a video that captured the entire
crime on 1it? |

A we did.

Q And on that video what did you see?

A Observed two individuals going to the waffle House.
one with a pistol, one with a bag. We did observe on the

video the fatal gunshot of Dante williams, and the other
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Jason_Bryant - Cross-examination
by solicitor Jordan

individual in the altercation with Mr. Harrison and him

| fleeing the scene.

Q Okay. Were you able to ijdentify them by race and
gender on the video?
A You could, you could observe that they were black
males.
Q Okay. And you also used that 1nformatﬁon you gathered
from the multiple people inside?
A That's correct.
Q okay. And you presented to that, to the judge all this
information, including the statements ydu received from Josh
Felder, Brittany McSwain, and the oral statements you
received from Adisa Norman?
A The, the information from Brittany, from Josh, and the
interview of Adisa. A
Q Okay. And a probable cause warrant was 1issued?
A That's correct.
Q Okay. Do you recall the following -- well, I guess it
was two months later.

Do you recall attending a probable cause hearing here
at the Spartanburg County Courthouse---
A I did.
Q ---in this case?

who was the defense attorney at that point?

A It was Mr. whelchel.

199




O 0 N O v AW N

N N N N N N B P RO o b b
m-thl—'OkOOO\lmm-hw'NES

070

Jason_Bryant - Cross-examination
by solicitor Jordan

Q Okay. Do you recall who the judge was?
A Judge Wa1i.
Q Okay. Wwas -- were you subject to cross-examination at
that point? |
A I was.
Q okay. Wwas probable cause granted?
A It was.
Q Okay. Just to clarify something, when did you obtain
the warrant?
Did you obtain it before or after you talked to the
defendant at the Spartanburg County or the Sheriff's office?
Did you obtain the warrant before you spoke to him or
after you spoke to him?
A After.
Q okay. And at that point he denied everything?
A That's correct.
Q which is inconsistent with what he told you later?
A That's correct.
SOLICITOR JORDAN: Okay. Your Honor, we have nothing
other than just plain argument at this point.
THE COURT: Okay. Wwish to ask any other questions?
MR. WHELCHEL: No, Your Honor.
THE COURT: You may step down.
wWish to call any other witnesses as far as the proffer

is concerned?
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MR. WHELCHEL: No, sir.

THE COURT: All right. You may step down. Thank you.

THE WITNESS: Thank you, sir.

THE COURT: Mr. whelchel.

MR. WHELCHEL: Your Honor, it is still the defense
position that once -- that when a warrant is issued it must,
it must be issued with probable cause that relates back to
the Fourth Amendment of the United States Constitution and
our Constitution for this state, and that, in this instance,
this warrant that he's, he obtained does nbt, was issued, in
my opinion, without probable cause. There is insufficient
evidence to show that the, a crime was committed and that
person committed the crime.

There might'be some speculation and some stuff, some
evidence about or some statements they obtained about who
was with who and everything Tike that prior to the robbery,
and some people after the robbery.

THE COURT: Uh-huh. (Affirmative).

MR. WHELCHEL: But my understanding of probable cause
is simply this. There has to be evidence to show that a
crime was committed, and that that person committed the
crime, and I don't think the evidence---

THE COURT: Wwell, the standard of proof though for
probable cause is much Tower than proof in this Court.

MR. WHELCHEL: Oh, I understand that, Your Honor. I'm,
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I'm not saying that. I'm saying that, in our opinion, in my
opinion, that that standard was not met, still has not been
met, and my client--- |

THE COURT: .So, so what effect does that have on this
whole matter?

I mean that -- wait -- let me be sure I'm clarifying
your position and correctly. I want to be sure I'm deciding
what you're asking me to decide.

MR. WHELCHEL: Yes, sir.

THE COURT: My understanding is this all stems from
your challenge of the identification of your client as a
result of his having been arrested and apparently the
publication in the media of a booking photo.

| MR. WHELCHEL: Yes, Your Honor. I don't know what was
pub11$hed cause I haven't been given---

THE COURT: -We11; I'm talking about what was in the
media. Not what you've been given. That's available to you
I suppose.

MR. WHELCHEL: Yes, sir, Your Honor. The problem is
it's incumbent upon the State to prove that the---

THE COURT: Well, they didn't get there. You stopped
them when they asked about whether or not, how 1ong'they had
Tooked at this gentleman. But I understand that. But
I'm-- let's, let's get -- again, I want to get to the

issues you want me to decide.
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MR. WHELCHEL: I understand, Your Honor.

THE COURT: Let's try to stay out of the argument.

MR. WHELCHEL: My problem is they kind of dovetail.

THE COURT: well, let's get to the issues you want me
to decide. My understanding is that you are challenging any
identification by Mr. Harrison in particular---

MR. WHELCHEL: Yes, sir.

THE COURT: ---at this point in time. If that
idenhtification was based upon a booking‘photo published 1in
the media as a result of what you claim to be an illegal
arrest --7

MR. WHELCHEL: Exactly, Your Honor.

THE COURT: ATl right. And is that all you're asking
me to decide? _

And, so, the reason we're going through the probable
cause hearing is because you're trying to establish that it
was an illegal arrest to begin with.

MR. WHELCHEL: That's first, Your Honor.

THE'COURT: A1l right. well, tell me the whole thing.

MR. WHELCHEL: Your Honor, if Your Honor---

THE COURT: This is not hide and seek.

MR. WHELCHEL: I know.

THE COURT: I need to know what you're wanting me to
decide. |

MR. WHELCHEL: Your Honor, if Your Honor decides or
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rules that there was probable cause and that Your Honor is
going to allow this identification to go forward, it is
still my position that Your Honor has to have, at this
point, an in camera hearing to determine that the
identification is reliable, that---

THE COURT: well, that -- you're getting -- you know,
we didn't get to that point. You were challenging any
identification is what I understood---

MR. WHELCHEL: Yes, sir.

THE COURT: ---if it was based upon the photos that was
taken -- you started talking about fruit of the poisonous |
tree. I heard you make that argument.

MR. WHELCHEL: Yes, sir.

THE COURT: And I assume what you were arguing was that
because the booking photo was obtained as a result of an
illegal arrest that the State should not be allowed to use
that identification because it was fruit of the poisonous
tree.

Did I hear that correctly?

MR. WHELCHEL: Yes, sir.

THE COURT: So, 1is that where we are?

MR. WHELCHEL: At this point, yes, sir.

THE COURT: Wwell, tell me where -- is there another -
motion?

MR. WHELCHEL: Wwell, I don't---
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THE COURT: You keep hedging on me, Mr. whelchel.

MR. WHELCHEL: I'm not tryingQ—- ‘

THE COURT: I am trying to get to the point as to what
you want me to decide.

MR. WHELCHEL: That's what I want you to decide at this
point, Your Honor.

THE COURT: A1] right. Now, one thing I want to ask
you, Mr. whelchel.

MR. WHELCHEL: Yes, sir.

THE COURT: The booking photo was publish in the media,
and I asked if the State made any efforts to hold any type
of formal identification process. I was told by the State
that there was none.

Do you agree with that statement?

MR. WHELCHEL: I don't know, Your Honor. See that's,
that's--- | ,

THE COURT: well, if you -- you have the right to offer
proof at this point in time if the State participated in a
formal identification process. You know, a show-up lineup,
a photo lineup, a stand-up in the row Tineup, any type of
identification process that was sponsored by the State, that
the state did---

MR. WHELCHEL: Yes, sir.

THE COURT: ---State action, and that's -- there's a

difference you know.
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MR. WHELCHEL: Oh, yeah, I understand.

THE COURT: 1If people just identify people when they
see them on the street, that's not -- a different
identification from when the State sponsors an
identification, and the question of suggestiveness for the
State sponsored identification are not necessarily present
if I happen to walk down the street and see a gentleman I
observed committing a crime earlier in the week and say
that's the guy who did it, and I call a policeman and say
that's the guy who did it. There's a difference in that
identification---

MR. WHELCHEL: ©h, I---

THE COURT: ---that I have to analyze.

MR. WHELCHEL: Yes, sir.

THE COURT: So, I'm trying to determine if you're
claiming that the State conducted any type of formal State
identification process here.

MR. WHELCHEL: Yes, sir.

THE COURT: Okay. what did they do?

MR. WHELCHEL: The State advocated their
responsibility, in my opinion in this case, to do that
Tineup or to conduct that lineup in a method that should be

done in accord with Neal v. Biggers.

Here's what the State did, Your Honor. The State

obtained the arrest warrant for my client. Then they
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contacted what's going to be their main witness for

identification and in this case, Your Honor. Three days
after they contacted him, they contacted him and asked him
did you see the news -- A

THE COURT: Uh-huh. (Affirmative).

MR. WHELCHEL: -- and then he told them what they're
doing--- '

THE COURT: He told them that he had?

MR. WHELCHEL: Yes, sir.

THE COURT: Okay.

MR. WHELCHEL: And I think he'll identify my client,
Your Honor. Subsequently, or as soon as they asked him did
you see the news, then they get into the question of is that
the fellow and he said yes. They're using the -- they're
using the press, Your Honor, to establish their
identification, and I think that use of the press to
establish their identification three days after my client's
arrest is improper and that's what I'm objecting to.

THE COURT: oOkay.

MR. WHELCHEL: Now, I understand the Tisdale situation

THE COURT: Yes, sir.

MR. WHELCHEL: -- the rulings in Tisdale.

THE COURT: Yes, sir.

MR. WHELCHEL: I think this situation can be -- I think

207




W 0 N O v H W N

NONONNN N R R R R R e
vi B W N R O W XN O VT AW N R O

078

it's a different situation than in Tisdale and if you .want
me to argue Tisdale now --?

THE COURT: Now would be the time.

MR. WHELCHEL: Your Honor, Tisdale involved robbery of,
if I remembef correctly, a First Citizens Bank.

Beg the Court'siindu1gence, Your Honor.

(Pause.) .

MR. WHELCHEL: Tisdale involved the arrest of
Mr. Tisdale after a bank robbery, Your Honor. The day after
the bank robbery, three witnesses from the bank, who have
had sufficient time, according to the Court, to make their
identification of him called the State or called the
investigators involved and told them that the fellow that
was in the newspaper and that they had witnessed or seen in
the newspaper was the fellow that committed the robbéry.
That was the very day after the robbery, Your Honor.

A short amount of time in time span between the robbery
itself and the identification, and there is no question but
that in this situation, in that situation with Tisdale that
Court ruling was proper.

what differentiates this case, in my opinion, is this.
This identification was not conducted until three days after
my client was arrested, and my client had been on the TV and
in the newspapers almost constantly for that amount of time.

They advocated, in my opinion, their responsibility to
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perform an identification properly, and just let the press
do it for them.

THE COURT: Are you telling me the State controls the
press' publication of that picture?

MR. WHELCHEL: No, sir, the State---

THE COURT: If there's some evidence, if there's some
evidence of the, that 1'd like to hear that.

MR. WHELCHEL: No, sir, but they know and we all know
that the State takes the, excuse me, the press takes the
photographs from a booking report and puts them in the paper
on a routine basis, and, in this partiéu1ar case, because of
this, the notoriety of this case, Your Honor; there was no
question but that it was going to be on television and in
the paper, and the key fact is this, Your Honor.

when the State, through the Investigator Bryant,
contacts the witness, they contact him and begin, according
to the, what testimony I've heard, they begin, and it's 1in
the investigative notes, they begin their conversation with
have you seen the news of the shooter or the second person's
arrest. They use the news to do the identification.

THE COURT: Again, is there any evidence of some prior
arrangement or some effort by the press to be sure those
pictures were published?

MR. WHELCHEL: O©h, no, sir.

THE COURT: There's no evidence of that?
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MR. WHELCHEL: No, I'm not---

THE COURT: So, as far as we know, those -- the reports
that you're talking about were done by the media in the
general course of their business?

That's what they do?

MR. WHELCHEL: Yes, sir.

THE COURT: Okay.

MR. WHELCHEL: My -- yes, sir. But my argument is
that, instead of doing what they should have done and could
have done and are required to do, in my opinion.

THE COURT: Now, 1is there a -- I'm not sure about --
you say there's a requirement that the State go through
some---

MR. WHELCHEL: Your Honor?

THE COURT: ---formal jdentification process?

. MR. WHELCHEL: well, there's a requirement that they,
that they produce the evidence for them to go forward with
and--- |

THE COURT: Well, it may be identification. It may not
be. I don't know what they're gonna present.

MR. WHELCHEL: Yes, sir. But my, my -- what I'm
arguing to the Court is that the facts in this case are
different from the facts in Tisdale. 1If you read Tisdale
and---

THE COURT: I'm reading it right now.
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MR. WHELCHEL: Yes, sir.

THE COURT: 1I've got it in front of me.

MR. WHELCHEL: It will also show you, tell you that
they were in the process, at that time that they received
the call, of developing a'photo Tineup or a show-up. I
forget which, Your Honor. But I think it was a photo
Tineup. There was no effort to do one of those in this
case. They just waited until the people saw it on the news.

THE COURT: All right. I'11l hear from the State on
that argument.

SOLICITOR JORDAN: Your Honor, we believe that both of
this -- that this issue, as far as identification in the
media, has been thoroughly covered by our courts in Tisdale
and in Drayton. The press has the First Amendment right for
freedom of the press, freedom of speech, all of that.

They -~ you know, what they publish is what they
pub1ish; one of the, one of the reasons or we don't want
suggestive lineups. 1Investigator Bryant did his job by
asking have you seen any media coverage on this béfbre he
gives him a Tineup that would be thrown out probably in this
Court because, you know, he had already seen one picture at
that point.

Even if you look at, I believe it's Drayton, it talks

or Drayton or Tisdale has not only media identification, but

also has the defendant arriving or being, being identified
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by the witness at a preliminary hearing in this case. I
just -- I don't understand the argument as to attacking
probable cause at this point. Wwe're way past that, and I
believe that Drayton and Tisdale completely cover the issue
in this case as to the identification by Justin Harrison of
the defendant. 1It's, it's---

THE COURT: ATl right.

SOLICITOR JORDAN: 3Just hitting the probable cause
issue, it was a -- I've Tistened to this Court many times
talk to juries about direct and circumstantial evidence.
Circumstantial evidence was presented to the judge who
issued a warrant based on probable cause. Circumstantial

evidence was presented to yet another judge who issued

probable cause.

one indictment initially went to the Grand Jury
charging him with a, with a, the armed robbery of the waffle
House with the and/or language. I, after reading another
case that came down in May, decided that, because of the
duplicitous indictment issue, to send them back to the Grand
Jury to fix that so that if, if the State prevails at trial
we don't have to re-11tigate‘that based on, this based on
that issue. I don’'t, I don't understand where he's -- I
don't understand his arguments, and I don't think that
they're correct and proper.

THE COURT: A1l right. Mr. whelchel, going back again,
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the basis upon which you're attacking the warrant is the

| Tack of information presented to the magistrate?

MR. WHELCHEL: Yes, sir, Your Honor.

THE COURT: And that did not, was not sufficient to
establish probable cause and that's what you want me---

MR. WHELCHEL: Yes, sir.

THE COURT: That's what you want me to decide?

MR. WHELCHEL: Exactly, Your Honor.

THE COURT: Al1 right.. I've decided that that was
sufficient and probable cause did exist.

MR. WHELCHEL: I understand that. I want the Court to
know I'm not doing this to be]abor a point. But there are
issues that have to be brought up after this trial.

THE COURT: Oh, I understand.

MR. WHELCHEL: Yes, sir.

THE COURT: I'm not telling you not to briﬁg them up.
I want to be sure I'm decﬁding what you want me to decide.

MR. WHELCHEL: Yes, sir.

THE COURT: oOkay. And, so, I'm trying to be sure that
I'm addressing the issues you've asked me to address.

MR. WHELCHEL: Yes, sir.

THE COURT: And my understanding is that you're

challenging the warrant that was originally issued for his

arrest, arrest based on a failure of probable cause that was

presented to a magistrate?
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MR. WHELCHEL: Exactly, Your Honor.

THE COURT: And that's it?

MR. WHELCHEL: Yes, sir.

THE COURT: And I've decided there was sufficient
evidence---

MR. WHELCHEL: Yes, sir.

THE COURT: ---to justify a warrant to be -- probable
cause did exist.

MR. WHELCHEL: Okay. {

THE COURT: A1l right. Now, the next issue that I
think you want me to decide then is whether or not the
identification by Mr. Harrison, in particular, should be
excluded based on the fact that police, through their
inaction---

MR. WHELCHEL: Exactly.

THE COURT: ---provided a suggestive identification?

MR. WHELCHEL: Exactly.

THE COURT: And now we haven't gotten to the
reliability of his investigation because we didn't get that
far. So, I'm not ruling on that yet.

Okay?

MR. WHELCHEL: Yes, sir.

THE COURT: But I, I am going to rule that, based on
Drayton and Tisdale, that the identification should not be

excluded for the reasons that you asked me to exclude it.

—_
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MR. WHELCHEL: I understand, Your Honor. A

THE COURT: oOkay. So, I will allow the +identification
to go forward should it be determined that the
identification was reliable.

MR. WHELCHEL: Yes, sir.

THE COURT: Now, does the State wish to put
Mr. Harrison back on the stand and Tet's deal with
reliability before we bring the jury back in?

SOLICITOR JORDAN: Your Honor, we still, we still

object just based upon State versus Lewis where we don't
believe that there's a need for an out-of-court hearing to

determine the reliability because Neal versus Biggers is to

be used when there's police lineups, show-ups, whatever it
may be, 1in there.

THE COURT: Well, but Mr. -- you have to understand
that, that Mr. whelchel's making the argument that somehow
there was some conspiracy on the part of the State to not
conduct an identification process and allow that process to
occur in the press although he presented no evidence to
indicate that the State somehow sponsored that activity.

SOLICITOR JORDAN: And, therefore, there should be no
probable cause on that argument because there, there has
been no evidence to that.

THE COURT: So -- no, I'll Tlet you put him on the

stand. If he makes the objection, we'll deal with it at the
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time. I got a feeling he'll make the objection.
SOLICITOR JORDAN: Yes, sir.
THE COURT: A1l right. Wwe're in recess until two
o'clock.

Thank you very much.

SOLICITOR JORDAN: Your Honor, if I can just remind Mmr.

Harrison that he can not talk to anybody.

THE COURT: Mr. Harrison has been reminded --

SOLICITOR JORDAN: Yes, sir.

THE COURT: -- until he retakes the stand or till he
finishes his testimony he should not discuss that testimony
with anyone.

WITNESS: Yes, sir.

THE COURT: Thank you.

(WHEREUPON, Court was in recess for the Tlunch hour.)

THE COURT: State ready to proceed?

SOLICITOR JORDAN: Yes, sir.

THE COURT: Defense ready?

MR. WHELCHEL: Yes, sir.

THE COURT: A1l right. Mr. Harrison, you need to
resume the stand.

Bring the jury in.

(WHEREUPON, the following takes place within the
presence of the jury.)

THE COURT: A1l right. The record will reflect the
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jury has returned to the courtroom.

If anyone had any difficulty in complying with my
instructions during your absence, please stand.

(No response.)

THE COURT: It appears that everyone's been able to
comply with my instructions.

During your absence I have denied two motions made by
the defense.

You may proceed at this time, Ms. Jordan.

SOLICITOR JORDAN: Thank you, Your Honor.

If I may have one moment? '

Found it. I was just looking for something I was gonna
seek to introduce.

THE COURT: Okay. All right. You may proceéd.

SOLICITOR JORDAN: Thank you.

THE COURT: Yes, ma'am.
CONTINUED DIRECT EXAMINATION

BY SOLICTTOR JORDAN:

Q Justin, I believe we were at the point where we were
talking about your view of the second robber.

A How long it lasted, yes, ma'am.

Q okay. could you tell the jury how long you had an
opportunity to view the second robber without his mask on?
A In that situation it seems like an eternity, but I

believe the video shows it was probably around 30 to 45
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1 Justin Harrison - Direct examination

by solicitor Jordan

seconds approximately.

Q okay. And how close in contact were you with the
defendant, with the second robber?

A I would say a couple of feet.

Q okay. 3Justin, have you had an occasion to Watch a
video of this armed robbery up in my office?

A Yes.

Q okay. was that a fair and accurate depiction of the,
of what the events that happened at waffle House that day?
A Yes, besides the part that it didn't show him in the
corner.

SOLICITOR JORDAN: Okay. Your Honor, at this point the
State moves to -- I'm sorry.

(WHEREUPON, a DVD was marked as State's Exhibit No. 8
for identification purposes only at this time.)

SOLICITOR JORDAN: Your Honor, at this point the
State's moves to admit State's Exhibit No. 8 and publish to
the jury.

THE COURT: Any objection?

MR. WHELCHEL: I don't know why she didn't so earlier,
Your Honor, but, no, I have no objection.

THE COURT: A1l right. It will be admitted as marked.

(WHEREUPON, State's Exhibit No. 8 was received into
evidence at this time.)

THE COURT: You may publish it.
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Justin Harrison - Direct examination
by solicitor Jordan

when you hear publish it, that means they can show it

to you. That's what she's saying.

You may publish the, the video.
SOLICITOR JORDAN: Thank you.
(WHEREUPON, State's Exhibit No. 8 was published for the

jury at this time.)

Q

Justin, did you speak with law enforcement in the, I

guess at this point we'd call it early morning hours of the

2157

A

Q
A

Q

I did.
Did you provide a written statement to law enforcement?
I did.

Justin, I'm gonna take you to two or three days ahead

at this point and ask you if, at any point, you, you saw any

information regarding the arrest of this defendant?

A I did.

Q where did you see that?

A on the news.

Q okay.

A I was at my grandma's house.

Q- Is that -- that'é where you 1ive?

A Yes.

Q oOkay. Wwhat did you see on the news?

A I saw his picture and that they had caught the second
suspect.
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Justin Harrison - Direct examination
by Ssolicitor Jordan

Q okay. Justin, when you saw the picture on the screen,
what was your immediate thought?

A That's him.

Q Okay. How sure were you of that?

A A hundred percent. No doubt.

Q Justin, did you also attend a bond hearing or a hearing
in this case at a, at, on February the 3rd of 20127

A I don't know of the date, but I did go to a bond
hearing.

Q okay. Wwas that in -- where was that located?

A I believe it was this room.

Q Did you have a chance, at that point, to view the
defendant?

A Yes.

Q okay. Wwhat was your reaction at the point that you saw
the defendant that day?

A That's still him. His hair was a little longer.

Q okay. Justin, can you point out to the Court and to
the jury the---

MR. WHELCHEL: Objection, Your Honor. Lack of
foundation at this point. The only thing that's been
testified to is 30 to 45 seconds. There's been no testimony
by this defendant of type or weight or anything of that
nature involving my client or whoever it was at this

particular time, Your Honor.
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Justin Harrison - Direct examination
by solicitor Jordan

THE COURT: I'd ask you lay a little better foundation.
SOLICITOR JORDAN: Thank you, Your Honor. |
Q Justin, could you tell the jury what you recall from
seeing the defendant that night in waffle House, the second
robber? |
A He was short, small build, and.the only way to describe

his eyes was like a sad puppy.

Okay. what was his complexion?
very dark.
oOkay.

Had a very thick mustache.

Did he have any other facial hair?

> O > O P O

I didn't Took.
SOLICITOR JORDAN: okay. Your Honor, at this point I'd
move to have the witness identify the defendant.
~ MR. WHELCHEL: May I be allowed to cross at this time

on that, Your Honor, or--- |

THE COURT: Yes, sir, I'11l allow you to cross at this
time on that.

MR. WHELCHEL: Thank you, sir.
CROSS-EXAMINATION

BY MR. WHELCHEL:

Q Sir, is this -- do you have a copy of your statement
that the solicitor made reference to?

A I do not.
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Justin Harrison - Cross-examination
by Mr. whelchel

Q I want you to look at that, sir. Take your time.

A (witness complies.)

1Q okay. Now, when you gave that statement to the police,

it was on the 215T shortly after the robbery occurred, is
that correct?

A Yes, sir.

Q okay. And presumably your memory would of been fresher
then than it is now---

A Yes, sir.

Q ---is that right?

Okay. You did not tell the police, at that time, that
you had 30 to 45 seconds to view the second robber's face,
is that correct?

A I can't recall.

Q well, is it in the statement?

A NoO.

Q Okay. There is no height or weight in that statement
either, is there?

A No, sir.

Q Okay. There are no sad eyes -- is that what you séid,
sir?

A Sad puppy dog eyes.

Q Oh, there's no reference to sad puppy dogs eyes in that
statement, is there?

A No.

222




O W N UV AW R

NONONNNN R B R R s B ol
U & W N B © © ® N & »11 & W N B ©

093

Justin Harrison ~ Cross-examination
by Mr. whelchel

Q Okay. You don't make any reference to the 1ight1ng
conditions in the waffle House at the time, do you?
You can review the statement.
A No point.
Q bkay.- Am I correct in, and I want you to correct me if
I'm wrong, did you say earlier in your testimony that they
were, the robbers dressed in all black?
A Yes.
Q okay. Now, correct me if I'm wrong, when these two
individuals come into the waffle House, one of them has a
gun and one of them does not?
A Yes.
Q Okay. The one who had the gun is the one that ended up
getting shot---
A Yes.
Q ---very soon thereafter, is that right?
A Yes, sir.
Q And at no time during---
SOLICITOR JORDAN: Your Honor, I object at this point.
Is he going to the identification or is he crossing the
witness?
MR. WHELCHEL: Still going to the identification, Your
Honor.
THE COURT: Wwell, let's, let's get to it.
Q The one that did not get shot, did not have a‘gun, and
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Justin Harrison - Cross-examination
by Mr. whelchel

that's the one you say that you saw for 30 to 45 seconds---
A Yes. "
Q ---is that right?

Okay. Did the individual -- both of them had masks on?
A - I assume. But at the time I saw the second suspect I
assume he removed it.
Q EXcuse me?
A By the time I seen the second suspect I assumed he had
removed it. By the time I initiated contact he has nothing
to block his face.
Q Okay. For all of the time that they're in -- I want to
make sure I'm not confused. ,

Okay. For all of the time that these two individuals
are in the waffle House, the fellow with the gun did'have a

| mask on?

A Yes.
Q You don't recall if the fellow without the gun had a

1tmask on or not, is that correct?

A correct.

Q Okay. But you didn't shift your focus to him until
after you had shot the fellow with the mask and with the
gun?

A correct.

Q okay. And on that video that we just saw, the fellow

that you say did not have a mask and did not have a gun was
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Justin Harrison - Cross-examination
by Mr. whelchel

back in the corner of the waffle House?

A Yes, sir.

Q showing you State's Exhibit No. 7.

A That's it.

Q And this would be the corner that you say the second
fellow was in?

A Yes, sir.

Q  And this is State's Exhibit No. 4. Let me get it on
the record what it is, sir. This is the State's Exhibit No.
4, and you were seated right here where it says Justin
Harrison with that arrow pointing to it?

A Yes, sir.

Q And over here -- could you step down please, sir?.
A~ (Witness cohes down from the stand.)

Q What I want you to do is get in the middle so that this
is, so the jury can see, all thevjury can see this. I'll
hold it up.

A That's the corner.

Q Right here's the corner --

A Yes, sir.

Q -- where you say the second suspect was?

A Yes, sir. ' |

Q But your attention was focused on the fellow who was
standing right here approximately at the end and had the

gun, 1is that right?
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Justin Harrison - Cross-examination
by Mr. whelchel

A It depends on what time frame.

Q well, until you shot him, your attention was on the
fellow with the gun, is that right?

A Yes.

Q And not until then did you shift what attention you
had?

A Yes, sir.

Q Okay. Go ahead and a have a seat.

A (Witness returns to the stand.)

Q And you've already said that this is a fair and
accurate répresentation’of how they Tooked that night?
A Yes, sir.

Q You're 5'10"7

A Yes, sir.

Q Okay. Now, when you saw this photograph or when you
saw the news -- was it neWspaper———‘

A It was a---

Q --~0r---

A News broadcast.

Q Excuse me?

A It was on TV.

Q Tv. That's, that's what I needed to know.

So, you saw this broadcast on TV?

>

Yes, sir.

Q okay. And when you saw the broadcast on Tv, that
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Justin Harrison - Cross-examination
by Mr. whelchel

person didn't have a mask on?

No, sir.

And that person was only one person?

Yes, sir.

There weren't other people Tike---

No, sir.

?——an array of photographs or anything like that?

No, sir.

o O X PO r O o »r

Okay.
SOLICITOR JORDAN: Objection, Your Honor. 1It's not a
police lineup he saw. It's 5n the news.

MR. WHELCHEL: I believe I'm on cross, Your Honor.

THE COURT: You are on cross and I didn't take that as
an objection.

You may proceed.

MR. WHELCHEL: Thank you, Your Honor.
Q So, what you saw three days after the accident was a Tv
report that this 1is the fellow that's been arrested, am I
correct?
A I'm not sure it was three days.
Q well, when the officer called you, do you recall that?
A Yes, and I plainly told him that -- he asked me if I
could---
Q Wait a minute. Let me ask you, let me-ask you a

question.
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Justin Harrison - Cross-examination
by Mr. whelchel

Do you recall---

THE COURT: 1I'm gonna let him finish any answer that he
has for your questions.

You may complete your answer.

THE WITNESS: Thank you.

The police ca1}ed me and asked me if I could identify
the second suspect from a police lineup and I said there was
no use, that's the guy, y'all caught him. _
Q They called you and asked you if you could identify the
second suspect from a police lineup?
on a police Tineup.

When did they do that?

It was a couple days.

A couple of days?

Yeah.

Do you know exactly when it was?

No.

o O T Lo r O P

Okay. oOkay. when you saw this on the news, as I was
asking earlier, there was not a collection of six
photographs?

A No.

Q There was just my client?

A Yes.

Q Okay. And the news report was that this is the person

that was arrested, is that correct?
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Justin Harrison - Cross-examination
by Mr. whelchel

A Yes.
Q okay. And prior to the two or three days later that
you were contacted by the Sheriff's Department -- who did
cohtact you?
Do you remember?
A I don't know if it was Rusty or if it was Jason. I
can't remember,
Q  Rusty or Jason.
Mr. Bryant you mean?
That's Jason, right?
A Yes.
Q Okay. This person, the second one where you say tried
to grab your gun or did grab your gun?
A He did. Both hands.
Q- Okay. And I think you testified that you shot this,
this second person?
No.
Okay.
I may have. I shot around at him.
You fired your weapon is what I'm getting at?
Yes.
Okay. And you don't know if it struck him or not?
It didn't. It hit the ceiling. |

Excuse me?

> O r O r O r Lo »r

It didn't hit him. It hit the ceiling.
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Justin Harrison - Cross-examination
by Mr. whelchel ’

Q okay. And is that what is shown right at the door or
is that outside the door?

Yes, that's between the two doors.

The outer door leading to the very outside?

And the inner door.

Showing you State's Exhibit No. 5 and No. 6 --

Yes, sir. ’

== can you identify those?

‘That's between those two doors inside there.

o r»r O T O > O >

This is the very outer door, State's Exhibit No. 5, is

+
= o
o V]
+

right?

>

Yes, sir.
And this is the inner door --

Yes, sir.

o r O

-- State's Exhibit No. 67
And in-between those two doors is where you say that
shooting took place?
A Yes, sir.

MR. WHELCHEL: Okay. Beg the Court's indulgence, Your
Honor?

THE COURT: Yes, sir.

(Pause.)

MR. WHELCHEL: That's all 1I'd have at this point, Your
Honor.

THE COURT: A1l right.
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Justin Harrison - Cross-examination
by Mr. whelchel

MR. WHELCHEL: And this is subject, this is subject to
my earlier objections, Your Honor.

THE COURT: dh, I understand that.

Do you have any objections, at this time, to his
continuing to testify in this matter?

MR. WHELCHEL: Yes, sir, Your Honor. I don't think
there's sufficient foundation has been Taid. The only thing
that's been testified to is hé didn't give height, weight,
or anything of that nature. All he says is maybe 30 to 45
seconds. There's no testimony about the lighting conditions
either.

THE COURT: I'l1l hear from the State.

SOLICITOR JORDAN: Your Honor, I believe there's ample
evidence in here to allow for the admissions of the, of
Justin's in-Court identification. The weight and
reliability is for the jury to determine.

But as far as, as far as the admission of that, Your
Honor, he testﬁfied to how long he had a view, the defendant
was not wearing a mask. I believe that there's a sufficient
foundation for this.

He was not shown a Tlineup when he was contacted by
police. He stated I told them there was no use, I'm
positive you gbt the guy. I believe fhat we have a proper
foundation for the admission of the evidence.

THE COURT: Mr. whelchel, anything further?
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Justin Harrison - Cross-examination
by Mr. whelchel

MR. WHELCHEL: Positive he got the guy after he sees it
in the newspaper after the fact, Your Honor.

THE COURT: Is that---

MR. WHELCHEL: That's all I'd have, Your Honor.

THE COURT: Does that continue to argue his
reliability?

SOLICITOR JORDAN: No, sir.

MR. WHELCHEL: Yes, sir, Your Honor.

THE COURT: oOkay. Overruled. I'11 allow him to
testify.

MR. WHELCHEL: Thank you, Your Honhor.

THE COURT: You may proceed with your examination, Ms.
Jordan.

SOLICITOR JORDAN: Thank you.
CONTINUED DIRECT EXAMINATION

BY SOLICTITOR JORDAN:

Q Justin, could you please point out to the Court and the
jury who the second robber was that night at the waffle
House?
A (Witness pointé.)
Kenneth Craig.
SOLICITOR JORDAN: Your Honor, let the record reflect
the defendant, as he just stated, pointed to the defendant.
THE COURT: The record shall so reflect.

You may proceed, Ms. Jordan.
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Justin Harrison - Direct examination
by solicitor Jordan

Q Justin, after, after this happened earlier, earlier
before all of the testimony before lunch, you were talking
to say, talking about what héppened once you came back into
the waffle House.

Could you explain to the jury again what you did once

‘you came back in?

A I walked in and I dropped the magazine and cleared the
breach. There was a shell casing still Teft in the gun from
where he had both hands-on it and it jammed the casing. It

didn't cycle forward.

Q Okay. Wwhere did you place the gun?

A I believe it was on the far right of the bar.

Q okay. once you did that, what did you do?

A" I called my grandma.

Q Okay. 'when.the first officer arrived on scene, what
did you do? |

A He basically took my phone and hung it up and he went
to go check the bathrooms, and I sat down and pulled out my
cwP and handed it to him.

Q okay. So, Justin, when you saw the defendant's picture
on the news, how certain were you that that was the person
who was the second robber?

A one hundred percent.

Q And sténding here in Court today, how certain are you?

A A hundred percent.
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Justin Harrison - Direct examination
by solicitor Jordan

SOLICITOR JORDAN: Your Honor, may I have - if I may
have a moment?

THE COURT: Yes, ma'am.

(Pause.)
Q Please answer any further questions Mr. whelchel may
have.

THE COURT: Mr. Whelchel, your witness.

MR. WHELCHEL: Thank you, Your Honor.

THE COURT: Yes, sir.
CROSS-EXAMINATION

BY MR. WHELCHEL:

Q Prior to today you've seen my client at a bond hearing,
is that correct?

A Yes, sir.

Q okay. bpid you go to the preliminary hearing if you
know?

A I don't know.

okay.

I don't know what that is.

I understand.

o0 r O

You were there at the bond hearing when they called his
name and you were going, having a hearing to set his bond
and he was the guy that walked into the courtroom when they
called his or came over from the box when they called his

name?
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Justin Harrison - Cross-examination
by Mr. whelchel

A Yes, he stood up.
Q okay. And you were here yesterday when his name was
called and he stood up and identified himself to the jury
panel and everybody else, is that right?
A .Yes.
Q Okay. And other than my investigator, he's the only
black gentleman sitting on this side at this téb1e, is that
correct?
A Yes.
Q okay. You were scared that night, sir?
A You can say that.
Q I thought you said that earlier, is that right, you
feared for your Tife?
A Yes.
Q Okay. And is your recollection that both of the
robbers came in and they were in black, is that correct?
A Yes, sir.
Q A1l black?
A And the first guy with the gun, he had blue jeans 6n.
Q Okay. Wwhere was your gun when you fired this shot at
the person you say is my client?
A It was probably around my chest area and between his.
Q Can you show me?
A (Witness comes down from the stand.)

Just say you were---
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Justin Harrison - Cross-examination
by Mr. whelchel

Q Wait a minute. You're gonna have to turn so they can
see it.

A It happened'on that side.

Q Tell me -- just tell me where to go, where to stand I
should say. -

SOLICITOR JORDAN: Your Honor, I---

A Stand over here.

SOLICITOR JORDAN: I object to this demonstration.
It's, it's on the video as to the movements and everything
that are here, which is the best evidence in this instance.

MR. WHELCHEL: Well, the best evidence is this alleged
witness who is the one who was there that night.

THE COURT: I'm not gonna comment on which is best or
which is not best, but I'm not sure where you're setting him
up.

MR.AWHELCHEL: well, actually---

THE COURT: He's having difficulty in doing what you're
asking him to do.

MR. WHELCHEL: That's what I'm trying to get---

THE COURT: So, it doesn't match the scene. So,
whatever, whatever you decide to do with him, it needs to
match the scene.

MR. WHELCHEL: I understand, Your Honor.

THE COURT: All right.

Q when you two, you and the fellow you say is the guy --
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Justin Harrison - Cross-examination
by Mr. whelchel

A Yes, sir.

Q  -- that was leaving that night --

A Yes, sir.

Q -- my client, when y'all were at the doors---

A Uh-huh. (Affirmative).

Q ---and leaving, put me in the position that you say he
was 1in.

A Stand over to my left.

Q okay:. Now, wait a minute. You got to -- what we got
to do first is tell the jury where the outer door is.

A This 1is the inner door. The outer door would of been
somewhere over there.

Q@ okay. A1l right. That's what I'm looking for and
you're there?

A Yes.

Q where 1is the other person?

A If here's the inner door, he would of been right beside
me.

Q Okay.

A We're wrestling through the door.

Q Facing the same way?

A Yes, facing the same way.

Q okay.

A we're going through the door. Then when he goes --

we're in -- now we're entered this middle area.

237




N NN N NN BB R B R R e s
Vi & W N B O © ® ~N O i1 & W N R O

108

O 0 N O v A W N

Justin Harrison - Cross-examination
by Mr. whelchel

The area bétween the doors?

Yes.

o r L

okay.

A And he's going toward that door. And that's when I'm
like this trying to block his path. And he puts both his
hands on my pistol and he's---

Q Uh-huh. (Affirmative).

A ---kind of leaning over me I assumed. Like over here's
the gun, and he's this close, and I do ]ike that and pull
the trigger.

The gun fired?

Yes, it fired.

okay. And this close?

Yes.

Okay. Thank you, sir.

(witness returns to the stand.)

o r»r O r O P L

The person, after that happened, did they stay there
with you, run out the door, what?

A They ran out the door.

Q Do you know which direction or did you come back in the
store,»I mean the waffle House?

A I came back in, but he headed back out toward the back
of the waffle House. '
(witness comes down from the stand.)

Q Showing you again State's Exhibit No. 4, and I'11 hold

- 238




W 00 N O v b W N =

N NN NN R R R R R R R
vi A W N R O W N VAW N R O

109

Justin Harrison - Cross-examination
by Mr. whelchel

it up so the jury can see, and you say the person---
A would of ran out that way.
Q Hang on a second. |
And this is the outer door, is that right?
A Yes, sir.
Q And this is the area you just described for the jury
where that feud took place?
A Yes, sir.
Q okay. And you say he ran out this door?
A Yes, sir.
Q And you went back in or turned to go back in or what
happened?
A I went to go back in and a waitress ran up to me, what
kind of car is he driving, which way did he head, I went
back out, and he was gone.
Q  Okay. when you went back out, did you see him?
A No.
Q Okay. But when he ran out or this person ran out,
which way did he run?
He went that way.
You see him round the corner?
I'm not a hundred percent sure, sure.
But, but---

But he ran that way.

o O > o >

oOkay. So, when he came out the door, whoever it was
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Mike Moskal - Direct examination
by Solicitor Jordan

WITNESS: Yes, sir, Michael Moskal.

THE COURT: Thank you.

Your withess, Ms. Jordan.

SOLICITOR JORDAN: Thank you, Your Honor.
DIRECT EXAMINATION -

BY SOLICITOR JORDAN:

Q Can you tell the jury where you're employed?

A Yes, ma'am, I'm currently employed by the South
Carolina Law Enforcement Division that's commonly known as
SLED and amAassigned»to their trace evidence department.

Q How long have you been employed with SLED?

A Since 2007.

Q Could you give the jury the information about your
educational background?

A Yes, ma'am, I have a Bachelors of Science in Chemistry
from College of Charleston. I taught chemistry at
Summerville High School for about seven yeérs after that,
and then was employed by SLED.

"~ Once I was employed by SLED I began a fairly intensive
in-house training for all analysis we perform in the trace
Tlab. specifically gunshot residue. That was about a six or
seven month period where I worked with a Court qualified
analyst in gunshot residue. I worked cases with them from
receiving evidence to writing up a report. It included

learning how to run the instrumentation, how to analyze
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Mike Moskal - Direct examination
by Solicitor Jordan

gunshot residue, how to collect it.

At the end of that period I was given a model case
where I performed the analysis on it, and then wrote a
report and defended it against a group of people just Tike
it wou1d‘be in a trial. At the end of that, upon successful
completion, they deemed me qualified to analyze gunshot
residue.

Q okay. Have you testified before in any Courts in the
State of South Carolina?

A Yes, ma'am, 20 times in State and Federal Court.

Q Okay. Were you qualified as an expert in gunshot
residue in all those instances?

A Seventeen of them were gunshot residue.

SOLICITOR JORDAN: - Okay. Your Honor, at this time we
move to admit this witness as an expert in GSR---

THE COURT: 1Is there an objection?

SOLICITOR JORDAN: ---gunshot residue.

MR. WHELCHEL: No, sir.

THE COURT: Without objection then 1'11 qualify the
witness as an expert in that field.

Q I'm gonna direct your attention to State's No. -- I
believe it's 23, but let me double-check. Yes, State's No.
23, and ask you 1if you can identify that for the jury.

A Yes, ma'am. State's Exhibit, Exhibit No. 23 would of
been my SLED Lab Number L12-00895, Item Number 12. I
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from a jacket, as well as 16.2.1, which were the particle
Tifts from the Mecca jeans.

SOLICITOR JORDAN: Okay. Your Honor, at this time we
move to admit State's No. 25 into evidence.

THE COURT: Any objections?

MR. WHELCHEL: Subject to my earlier objectiohs, Your
Honor.

THE COURT: Subject to those objections, it will be
admitted. '

(WHEREUPON, State's Exhibit No. 25 was received into
evidence at this time.)

THE COURT: You may proceed.
Q In your expert opinion, can you tell the jury what you
found on the particle 1ifts from the Mecca jeans that were
collected from the defendant?
A on the particle 1ifts collected from the Mecca blue
jeans, again SLED Item Number 16.2, gunshot residue was
found.
Q okay. Moving to the next item -- and when -- let me
ask you this.

When did you conduct that test or issue your report as
to that item?
A My report for that item was issued on March 4, 2013.
Q okay. I'm gonna move your attention now to SLED's 16,

one -- which is one brown and white Celebrity jacket.

400




O 0 N O VT D W N R

NN N N NN R R R e B
m-thl—‘OkOOO\lmm-thNl—lo

113

Michael Moskal - Direct examination
by Solicitor Jordan

A Again, I recognize this item because it has the lab
number, item number, and my initials from the date that I
analyzed this. And, so, this is the one brown and white
Celebrity jacket.

Q okay. And in your expert opinion, what was the result
of the test on that jacket?

May I read the report?

A

Q Yes, sir.
A okay.

Q Yes, sir.
A

Item 16.1.1 are the bartic1e Tifts collected from a
brown and white Celebrity jacket.A Round lead particles were
found. Round lead particles are one of the components of
gunshot residue, and non-round particles containing lead,
bérium, and antimony were also found. These particles may
be’associated with gunshot residue.
Q Thank you.

when did you test the jacket?
A The report was issued on March 4, 2013.
Q And just for c1arif{cation, is that the same date that
you did the blue jeans?
A That's the same report, yes, ma'am.
Q okay. At that point in time did you perform an
analysis on any of the other items?

A The only other item reported at that time was the
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gunshot residue kit from Justin Michael Harrison, which
we've already discussed.

Q okay.' At my request, did you later receive the items
again?

A Yes, ma'am, I did.

Q And at that point in time what items did you test?

A At that time I additionally tested a pair of Nike
tennis shoes, a short sleeve United USA t-shirt and a long

sleeve cotton knit shirt.

(WHEREUPON, a gunshot residue kit was marked as State's

Exhibit No. 26 for +identification purposes only at this
time.)
Q okay. Turning our attention now to our -- let me go
back and show or come back to State's Exhibit No. 26, and
ask you if you recognize State's 26.
A Yes, ma'am, I do. Again, this bears my initials from
where I sealed this container as well as the SLED lab number
on the outer side of it.
Q Turning your attention first or actually -- at_this
time, Your Honor, the State would move to admit No. 26 into
evidence.
THE COURT: Subject to your prior objections?
MR. WHELCHEL: Beg the Court's indulgence, Your Honor.
THE COURT: Sure. Take a look at it.

(Pause.)
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MR. WHELCHEL: Do you have a report for these that
you've testified from?

THE WITNESS: Yes, sir, I do. 16.31, 16.71, and 16.72,
that's right there.

MR. WHELCHEL: The May 15U report?

THE WITNESS: May 15T, vyes, sir. ,

MR. WHELCHEL: Begging the Court's indulgence, Your
Honor.

THE COURT: Yes, sir.

(Pause.)

MR. WHELCHEL: Your Honor, I apologize. I am not sure
which items are actually trying to be placed into evidence
at this time. 1I'd like to ask her to ask the question again
just so that I can make sure---

SOLICITOR JORDAN: Well, Your Honor, as, as to---

MR. WHELCHEL: ---following along with what---

THE COURT: I think she did ask which item.

SOLICITOR JORbAN:‘ I was, I was starting out with the
shoes. I believe everything's already been placed into
evidence. I am just now seeking to go item-by-item, the
ones that were tested, starting with the shoes, going to
one, the black Tong sleeve shirt and the black short sleeve
shirt.

MR. WHELCHEL: Okay. And we're talking about the May

the 15t testing now?
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SOLICITOR JORDAN: Yes. .

MR. WHELCHEL: I would object to the introduction of
Items 6.6, Your Honor.

THE COURT: On what basis?

MR. WHELCHEL: Wwell, I have an analysis here that says
that they didn't perform any analysis. I have a sheet given
to me by the State that says they didn't analyze that.

SOLICITOR JORDAN: Your Honor, I believe we've already
discussed initially only two items in the package were
analyzed. At my request, other items were sent back down
there, and I believe that the report that he has in front of
him with this date -- Your Honor, could we, could we address
this outside the presence of the jury just to explain?

THE COURT: Sure.

Ladies and gentlemen of the jury, again, I'll ask you
to step back to the jury room, and agaih I'l1T ask you not to
begin discussions about this case until I've asked you to do
SO.

You may retire.

(WHEREUPON, the following takes place outside the
presence of the jury.)

THE COURT: Yes, ma'am.

SOLICITOR JORDAN: Your Honor, if I just may, by way of
explanation, when the items were sent back down to SLED,

Agent Moskal realized that he had incorrectly identified
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both shirts as long sleeve. He realized when he received

them back that there was a long sleeve and a short sleeve.
He initially, and he can correct me if I am wrong, he or I
can ask him the testimony, he 1nit1a11y———'

MR. WHELCHEL: EXcuse me, Your Honor.

THE COURT: Let her finish.

SOLICITOR JORDAN: He initially -- he, he did an
amended report dated mMay 15Y, 2013, as to 16.6, the one
black short sleeve United US, USA t-shirt and placed no
analysis found -- no analysis, no analysis performed. At
that point time, is my understanding, he was just correcting
the labeling description. He then performed the analysis
and issued the report on this, the supplemental report. He
amended his initial report and then issued a supplemental
report.

THE COURT: Yes, sir.

MR. WHELCHEL: Wwell, I don't know that, Your Honor,

A1l I have is what they've given to me, and it says amended

report that says Item 16.16, one black short united States,
excuse me, one black short sleeve United USA t-shirt,
results, no analysis performed, and that's dated May the
15t, 2013, and then I'm also given another report that says
supplemental. And on that report it says that there was an
analysis done. I'm just trying to clear up my confusion

with or anybody's confusion for that matter with this.
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There's two reports dated the same date. _

THE COURT: The question is the admissibility of the
test kit?

Is that what you're trying to get in, test kit?

SOLICITOR JORDAN: I'm was -- I'm trying to get in the
test kit, yes, sir. Yes, Your Honor, and also his analysis
of both of the shirts inside there. T believe the
testimony---

THE COURT: well, 1'11 ask you, I'11 ask you to, to go
over that with him or lay a foundation to explain---

SOLICITOR JORDAN: Yes, sir, I'1l1l do that.

THE COURT: ---what he's done.

Is that what you want her to do?

MR. WHELCHEL:.VYes, sir.

THE COURT: All right.

SOLICITOR JORDAN: Yes, sir.
CONTINUED DIRECT EXAMINATION‘

BY SOLICITOR JORDAN:

Q Agent Moskal, did you---

THE COURT: Well, now we're not making a proffer. You
can do that on the record.

SOLICITOR JORDAN: Oh.

THE COURT: It's not a question of the admissibility of
the questions you're gonna ask. You have a right to ask it.

she’s on examination.
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SOLICITOR JORDAN: And, Your Honor, it's my _
understanding my explanation was the correct explanation of
what occurred. |

MR. WHELCHEL: Wwell, I don't get to.cross-examine her,
Your Honor.

THE COURT: I am---

SOLICITOR JORDAN# well, that's -- I---

THE COURT: 1I'm gonna get you -- I'm gonna ask you to

lay a foundation as to that particular test kit, when it was

performed, and let him exp1ain whatever questions or
confusions there are about -- are the reports gonna be
introduced?

SOLICITOR JORDAN: I'm not seeking to introduce the
reports. I've -- you know, I've —- he's testified as to
what they say. T don't think I need the reports placed in.
It's into evidence now as to two of the items and I --
hopefully it will be into evidence as to the other three.

MR. WHELCHEL: Possibly.

THE COURT: well, 1'11 let him testify to what tests he
performed, when he performed them, and which items of
evidence that she's attempting to put in were involved 1in
those tests. If he identifies them, there's a foundation
been Taid for their admissibility I suppose. we'll see.

A1l right. Bring the jury 1in.

MR. WHELCHEL: Excuse me?
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THE COURT: I said bring the jury iin.

SOLICITOR JORDAN: "And, Your Honor, just for---

THE COURT: Just one second.

SOLICITOR JORDAN: Just for reflection, I believe I was
at the point of moving to admit State's No.-~--

THE COURT: Yes, but he's objecting to it---

SOLICITOR JORDAN: ---26.

THE COURT: ---and I have not heard this witness
testify about the confusion or when that may of been done,
and -- but now she hasn't attempted to introduce thdse
reports. So, they're not in the record. »

MR. WHELCHEL: well, I understand that, Your Honor.

THE COURT: They don't have to match those reports for
them to be admissible. '

MR. WHELCHEL: oOkay. |

THE COURT: Unless there's some surprise or some effort
to, to hide somefhing from you.

Is that what you're making a motion conéerning?

MR. WHELCHEL: No, sir, I was just trying to find out
why they're two different reports, and trying to do it
outside the presence of the jury.

THE COURT: Well, she's not introducing the reports.

MR. WHELCHEL: Wwell, she's 1introducing his analysis and

the analysis is -- the end result of his analysis is the .

report that's---

408




W 00 N O Vi A~ W N =

N NN NN NN B R R R R Rl R
m-wal—'OLOOO\lmm-wal—lS

121

Michael Moskal - Direct examination
by solicitor Jordan

THE COURT: I understand that. But this witness
testified that that +item was used by him in a test and the
test results were thus and so and that's the 1item.

what makes it not admissible?

I'11 ask you.

MR. WHELCHEL: Your Honor, it's not admissible if it's
not reliable, and it's not reliable if there's two tests --
if there's a test done and then there's a report that says
there wasn't a test done. '

THE COURT: well, maybe, maybe not. You can
cross-examine him on his reports.

MR. WHELCHEL: I understand. That's what I thought I

{was gonna---

THE COURT: Now's not the time -- now's not the time to
do that. | |

MR. WHELCHEL: Okay.

THE COURf: I mean I'm gonna let you explore it if
you'd like to explore it.

MR. WHELCHEL: Yes, sir.

THE COURT: 1I'm not Timiting you 1in that: fashion.

MR. WHELCHEL: I understand, Your Honor.

THE COURT: The question is the admissibility of this
item. And if he testifies that he used it in a test, and
when he used it, and he identifies that as the item, I have

yet to hear why it's not admissible. Now, the fact it may
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of been mislabeled in a report that he gave, that may create
some issue as far as discovery is concerned.

MR. WHELCHEL: Your Honor, there's no---

THE COURT: But it doesn't make it not admissible. I
haven't heard why it's not admissible. Give me a rule.
There's Rules of Evidence.

MR. WHELCHEL: Your Honor, the rule is that can cause
confusion with the jury, I can't cite the specific rule, but
the jury can possibly be confused about this item.

THE COURT: well, she's not introduced what you're
confused by. ' The jury hasn't seen it.

MR. WHELCHEL: well, I was just cross-examining him. I
didn't ask the jury to be confused.

THE COURT: Wwell, I'm gonna give you a chance to
cross-examine, but she's on direct still.

MR. WHELCHEL: Okay:

THE COURT: oOkay. Bring the jury 1in.

(WHEREUPON, the following takes place within the-
presence of the jury.)

THE COURT: A1l right. The jury's returned to the
courtroom. I'm asking the State to lay a further foundation
for the admissibility of the item in question.

SOLICITOR JORDAN: Thank you, Your Honor.

THE COURT: You may proceed.

CONTINUED DIRECT EXAMINATION
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BY SOLICITOR JORDAN:

Q As to item, State's No. 26, did you iﬁit1a11y issue a

report when you looked at the first set of, when you looked

at the blue jeans with GSR and the jacket with particles?
Did you initially issue a report?

A Yes, ma'am, I did.

Q Okay. And what was the date of that report?

A on March 4th, 2013, I issued a report for the GSR kit

from Michael or from Justin Michael Harriéon, and all the

clothing belonging to Kenneth Jowan Craig, which included

the Celebrity jacket, the Mecca blue jeans, the pair of

tennis shoes, the pair of gray socks, a belt, and two

shirts. ’

Q Okay. Wwhen the items were resubmitted for further

testing on additional items, did you notice a, a typo in

your report from may 4thy

A Yes, ma'am, I did.

Q what was that typo?

A The, the typo in the report and the mistake in the

report was that I had labeled both t-shirts originally as

long sleeve t-shirts when, in fact, one t-shirt was a short

sleeve t-shirt and the other was a Tong sleeve t-shirt.

Q Did you get further descriptions, other than just the

Tength of the sleeve, on these two shirts?

A Yes, ma'am, I did.
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Q what were those further descriptions in the first
report, the full description?

A The full description -~ my Item 16.6 was described as
one black Tong sleeve United USA t-shirt, and the second
one, Item 16.7, was described as one black long sleeve
cotton knit t-shirt or cotton knit shirt.

Q Did you issue a report where you corrected the
typographical error?

A Yes, ma'am, I did.

Q what did you list on that report as the item, SLED
number, and name?

A on May 15T 1 jssued an amended report for Item 16.6
where it was corrected and described as one black short

sleeve United USA t-shirt.

Q So, am I correct to understand that you issued a report

and changed the sleeve length description?

A Yes, ma'am.

Q Okay. Did you, at that point in time, did you
further -- did you complete testing on several of those
items?

A Yes, ma'am.

Q Is state's 26 the 1ifts from the items that you tested

that day---
A Yes, ma'am.

Q ---or tested in this report?
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A Tested in that report, correct.

SOLICITOR JORDAN: Your Honor, at this point we move to
admit State's No. 26.

“THE COURT: Any objection?

MR. WHELCHEL: Subject to my earlier objection, yes,
sir. |

THE COURT: Subject to the earlier objection it will be

‘admitted into evidence.

(WHEREUPON, State's Exhibit No. 26 was received into
evidence at this time.)

THE COURT: You may proceed.

SOLICITOR JORDAN: Thank you, Your Honor.
Q Let me focus your attention on the black Nike shoes,
Stateé's No. 16.3. | |
A Yes, ma‘am;
Q Could you state to the jury how you tested those shoes?
A Yes, Ma'am, these shoes were tested -- again, I
recognized these because they have the SLED lab number, the
item number, and my initials from where I, I initially
numbered them when the analysis was first performed on them.

Each one of these shoes was tested separately, and
while I took one -- again, one of those aluminum double
sided sticky tape for a particle 1ifts and dabbed it across:
the entirety of this shoe from the toe to the heel and

including the bottom of it. One was done for each one of
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these shoes. ,

Q Okay. what was the result of the testing on the black
pair of Nike shoes?

A on, on the black Nike tennis shoes, round particles
containing lead were found.

Q Ookay. can you tell the jury what that is consistent
with?

A Yes, ma'am. Round particles containing or round
particles that are contained with 1ead or containing lead
are associated with guhshot residue, and what that means is
I described gunshot residue as being a round particle that

contains lead, barium, and antimony or any combination of

| those pieces. If it has those three, and it's round, that

is absolutely unique to gunshot residue. There are no other
known sources for that material.

However, as you back down to two of those particles or
one of those particles, they begin to, they begin to have
other outside sources where you can come up with those.

And, so, that's why 1it's reported as being associated with
gunshot residue.

Q Thank you.

A Yes, ma'an.

Q Now we're gonna move to the Item 16.16, the one black

short sleeve United uUSA t-shirt.

1A Yes, ma'am.
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Q Could you state to the jury what analysis you performed
on that item?
A Yes, ma'am. Again, I recognized this because it has
the lab numbers, the item numbers, and my initials from when
I perform analysis on it. And, again, with the t-shirt, I
would of taken the aluminum sticky tabs -- excuse me for
just one second.

(Pause.)
A On 16.6 -- my Item 16.6, I would have taken one
particle 1ift and collected from the front of the right
sleeve. I would have taken a second particle 1ift and
collect from the right chest area, a thifd particie Tift
from the left chest area, and a fourth particle 1ift from
the left sleeve. ‘
Q what was the result of the examination on the short
sleeve t-shirt?

A Oon Item -- my Item 16.16.1, the short sleeve United USA

| t-shirt, I found round or I found non-round particles

containing lead, barium, énd antimony.

Q And what is, what is -- what can the jury derive from
that?

A The non-round particles of non -- the non-round
particles containing lead, barium, and antimony are
chéracteristic with gunshot residue.

Q Thank you.

415




O 00 N O 1 A W N

N NN N N R R R R B e )
B W N B O W N O AW N R O

128

Michael Moskal - Direct examination
by Solicitor Jordan

Moving to 16.7.

Could you describe that item and show it to the jury?
A Again, I recognize this because it has the lab number,
the item'number, and my.initia1s from where I performed
analysis on this, and this is the Tong black sleeve cotton
knit t-shirt.
7 On this particular item I would have co11ected one
particle 1ift from the right cuff, a second particle 1ift
from the right forearm From where the cuff ends to-
approximately where the elbow would of been.: A third sample
would of come from the right chest. And -- no; I'm sorry.
I apologize.

one would of been from the front of the cuff. one
would of been from the back of the cuff,.and a third from
the, from the forearm. The chest would not have been
collected on this one because, when we analyzed, when we
test samples of clothing, we're Tooking for the area that
would be closest to the weapon when it's fired, and the

areas closest to the weapon with the long sleeve t-shirt are

typically gonna be the forearm of that, of that shirt.

So, with a long sleeve garment we test the front and
the back of the cuff and then the forearm. So, one would of
been the right front cuff, second the right back cuff, and
third the right forearm, énd then three samples on the Teft

arm from the same areas.
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Q Could you tell the jury what the result of your
examination of the black long sleeve shirt was?
A Yes, ma'am, on the Tong sleeve cotton knit shirt, Item
16.7, one particle of gunshot residue was found and one
non-round particle containing lead, barium, and antimony was
found.
Q Thank you.

Agent Moskal, I'm just gonna take a, take some time now
just to go back and talk about GSR on clothing.
A Yes, ma'am. A
Q It's my understanding as to or could you just remind
the jury what the GSR policy is as to a human and testing?
A Yes, ma'am, gunshot residue is a very fragile type of
evidence. It's a lot like if you're in the kitchen and you
have baking flour on your hand. As you get it on your
hands, as time progresses, it begins to disappear. Whether
it's because you're wiping your hands on your pants,
scratching your face, rubbing your hands through your hair,
as well as actually being absorbed through the skin in your
hand.

so, what we have found is that gunshot residue does not
survive on a person's hands for a period of more than six
hours after shooting. So, SLED policy is, if we receive a
GSR kit, and it has been collected beyond a six hour period,

we do not analyze it because it can not be associated with
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that particular incident.

Q Okay. Thank you.

Moving to c1oth%ng, is there any sort of policy in
reference to clothing and time?
A on clothing, the c1oth1hg is not sweating, it's not
rubbing it's hands on other things. So, as far as materials
being deposited on clothing, it's gonna stay there until its
removed from an outside source. So, as long as items of
clothing have been sealed and collected properly, we will
analyze clothing for an indefinite amount of period, an
indefinite time period.

Q You mentioned unless the, and I may get your words

‘mixed up here, how -- what are some potential ways that it

could leave clothing?

A if the -- it can be removed by an outside source. So,
if an article of clothing is washed, it could be, it could
definitely be removed from that, that sample.

Q Is there any way to tell the Tength of time that
gunshot residue has been on an article of clothing?

A No, ma'am, if, if I were to go shoot today with this
coat on or these pants on, any GSR that deposited on the, on
my clothing would stay there until these were washed or it
was warn away.

Q Is there -- when you find GSR on clothing, what, in

your expert opinion, is the source of or can you get GSR
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from anything other than gunshot?

A when we Took and we actually see the round three
componeht particles, they're not produced other, in anything
other than the primer of the cartridge case being fired.

Q So, in -- 1is it true then that when you have gunshot
residue on clothing, then that clothing has come into
contact with a gun or is there any other explanation for it?
A . when we find gunshot residue or its components on
clothing, that indicates to us that it was near a weapon
when it was fired or somebody had touched it who had gunshot
residue on him.

Q' Okay. I just want td just talk to you about the
placement of someone's hands on a weapon.

If someone has their hands on a weapon, in your expert
opinion on, near the ejection port area, would that -- could
that potentially change the -- I've, I've lost my word.

Could that, could that change how the GSR or I take
this back.

Can you tell the jury where GSR comes from in weapons?
A Yes, ma'am. GSR is going to come odt of the weapon in
any of the openings. So, if you're Tooking at a revolver,
that's gonna be the muzzle end. That's gonna be the
cylinder gap where the, where you -- when you think about a
revolver, you see the muzzle coming out at you and you see

the three or six round holes around the sides. A1l of those
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are openings from where gunshot residue can come out of the
gun.

when you look at a semiautomatic pistol, it kind of
Timits it a Tittle bit more. You're simply looking at the
muzzle end and the ejector port and research shows that the
majority of that gunshot residue coming out comes out of the
muzzle end and a small fraction of it comes out of the
ejector port.
Q okay. If someone were to have their hands over the
ejector port, could that Timit or change the amount of
gunshot residue that comes out of that point?

MR. WHELCHEL: It calls for conjecture on his part,
Your Honor.

SOLICITOR JORDAN: Your Honor, he's an expert.

MR. WHELCHEL: He may be an expert, but he's still
gonna have to conjecture about this. He doesn't know.

THE COURT: Overruled.
A If something were blocking that ejector port, it would
definitely alter how the GSR smoke cloud comes out of that
gun.

SOLICITOR JORDAN: Your Honor, may I have one moment?

THE COURT: Yes, ma'am. .

(Pause.)
Q I want to step back and talk to you about the packaging

of these items.
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Michael Moskal - Direct examination
by solicitor Jordan

when you received these items, where were they?

were they, were they all in that one bag?
A Yes, ma'am, when I received this, this bag was sealed.
The bag, the brown paper bag was sealed as well as the
plastic outer container. Both were sealed and all of the
items, the two shirts, the coat, the belt, the pants, the
socks, the tennis shoes, were all sealed inside this paper
bag. |
Q Okay. Based upon the fact that those item were sealed
in there, is there -- could there be the potential for
mixture of the items or mixture of any residue on the jtems?
A Yes, ma'am, if one item has gunshot residue on it and
it rubs up against a second item, it is possible to transfer
that material to the second item. So, with all of these
being packaged together, those materials could have
transferred from one item to another.
Q But isn't, isn't it true that the, the gunshot residue
or the particles, round or non-round, would of had tb of
been on an item inside the bag --
A Yes, ma'am.
Q -- for the mix?
A Any particles that I found here would of been inside
this bag at the time of packaging it.
Q And what did you find again on the blue jeans?

A Gunshot residue was found on the blue jeans.
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Michael Moskal - Direct examination
by solicitor Jordan

SOLICITOR JORDAN: And, Your Honor, before I sit down,
I would ask, I don't believe I've already covered this, but
I would ask to admit State's No. 23, which is the GSR kit.

MR. WHELCHEL: Yes, sir.

THE COURT: No objection?

MR. WHELCHEL: No, sir, Your Honor.

THE COURT: All right. It will be admitted as marked.

(WHEREUPON, State's Exhibit No. 23 was received into
evidence at this time.)

SOLICITOR JORDAN: One moment again.

THE COURT: Certainly.

(Pause.)

Please answer any questions Mr. whelchel may have.

Yes, ma'am.

THE COURT: Mr. whelchel, your witness.
CROSS-EXAMINATION

BY MR. WHELCHEL :

Q I want to make‘sure that I heard you correctly a moment
ago.

A Yes, sir.

Q You said that this GSR can be transferred from one
piece of clothing in that bag to another?

A Yes, sir, that is possible.

Q The GSR can also be transferred from one individual to

another if they made contact with each other, is that
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Kenneth Craig - Direct examination
by Mr. whelchel

Q okay. You need to answer my questions so they can take
it down.
Where did -- when you left the house, were you walking
at that time?
Yes, sir.
what time was it?
It was late.
After dark?
Yeah.
Okay. And how was Dante dressed?
In all black.

okay. And how were you dressed?

>0 r Lo r O » O P

I had on blue jeans, a black thermal, a black t-shirt,

black socks, and a blue belt. |

Q Ookay. Did you have on this coat that's been introduced
into evidence?

A No, sir.

Q Okay. Did you have the coat on later in the day after

you came back to her house?

A When Detective Bryant came and got me from the house I

put it on.

Q oOkay. So, you had on t-shirts?

A One t-shirt, one thermal.

Q okay. And that's all other than the blue jeans and the

shoes and the belt?
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Kenneth Craig - Direct examination
by Mr. whelchel

A Came on back behind going to back that way.
Q Okay. And where did you go?
A Back to Ms. Patricia house.
Q Okay. Did slack say or do anything to.ydu while you
were in the car?
A Yeah.
Q what?
A when he first jumped in the car he touched me and told
me I think Tae dead, you got to tell the family.
Q what do you mean he touched you?
A Can you come over here?
Q sure. _
A Like that right there. well, can y'all, can y'all see?
Q Here. |
A Show on you there.
Q You were driving?
A Yes, sir.
MR. WHELCHEL: Can I borrow this chair for a minute?
BAILIFF: Yeah.
Q Were you this close or closer?
A The car -- a 1ittle bit closer. About like that.
Q The steering wheel's in front of you right here,
correct?
A Yes, sir.
Q okay. sSlack gets in the car on the right side, is that
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Kenneth Craig - Direct examination
by Mr. whelchel

right?

A Passenger side, yes, sir.

Q Show us what he did. .

A He got in, leaned to the side, and grabbed my side, and
he touched me. I Tlooked up. He said I think Tae dead --
well, I think Dante dead. You got to tell the family. I
looked at him and told him you got to be fucked up. I don't
know what's going on.

Q Okay. we've heard that one enough.

A That's what I said.

Q I understand.

And then y'all drove on?

Yeah. |

How long were you in the car with Slack?

From there till we got back to St. Andrews.

And do you know how Tong that would take?

: No, I really don't. I'm 11ke everybody else. I was
shocked myself. So, time I'm not good with.

when you got back to Ms. Pat's, where did Sslack go?
He told me let him out by the pathway.

By what?

By the pathway.

The one that Teads back to his house?

Yes, sir.

o r Lo P Lo r L

Okay. And you went back to Ms. Pat's house?
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the jury has returned to the courtroom. -
I hope everyone had a good evening and have returned
ready to proceed with the trial.

If anybody had any difficulty in complying with my

instructions over the evening I'd ask that you please stand.

(No response.)

THE COURT: It appears that all jurors have been able
to comply with my instructions thus far. '

I told you that, upon your return, the partieg will be
allowed to make their closing statements or arguments to
you, and at this time the State will be going first.

You may proceed, Ms. Jordan.

SOLICITOR JORDAN: Your Honor, just as to the law?

THE COURT: Yes.

SOLICITOR JORDAN: Thank you, ladies and gentlemen.

Right now I'm just gonna speak to you what the law is
in the State of South Carolina, and, of course, the judge,
at the end, is going to tell you what the law is, but I'm
just going to inform you of what that is, and then Mr.
wWhelchel's gonna have a chance to talk to you and I'11 be
back.

The defendant +in this case is charged with multiple
crimes, but they boil down to three different afeas of the
lTaw by statute. The first is that he's charged with armed

robbery. He has two counts of armed robbery.
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Armed robbery states that I have to prove that, in
Spartanburg County, while armed with a pistol, other items,
or a deadly weapon or while alleging, by either words or
actions, he was armed while, while using a representation of
a deadly weapon or any object which a person, person present
during the commission of a robbery reasonably, reasonably
believed to be a dead1y weapon feloniously takes something
from the person or presence of another. That's arﬁed
robbery.

The next charge he has or the next set of different
charges he has is attempted armed robbery. 1It's that
statute, but the actual taking doesn't occur. Attempted
armed robbery.

He's also charged with bossession of a firearm during
the commission of a violent crime. That while committing a
violent crime, armed robbery is defined as a violent crime,
he was in possession of a firearm.

Those are the charges by statute. The judge 1is also
gonna talk to you about a Taw that we have in our state
that's called the hand of one is the hand of all. That's
what it's commonly known as.

what that basically states that if the crime is
committed by two or more people who are acting together in
committing the crime, the act of one is the act of all.

That a person who joins with another to accomplish an
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illegal purpose is criminally responsible for everything
done by the other person which occurs as a natural
consequence of the acts done in carryihg out the common plan
or purpose. | ‘

An example of this is that if-two or more people, two
people or more can be guilty of killing another person when
only one of the two had a gun, there was only one bullet,
and only one of the two fired the shot that caused the
death. If two or more people are together, acting together,
assisting each other in committing the offense, the act of
one is the act of all or, as it's sometimes said, it's the

hand of one is the hand of all.

THE COURT: Mr. whelchel, you may proceed for the
defense.

MR. WHELCHEL: Thank you, Your‘Honor.

THE COURT: Yes, sir. —

MR. WHELCHEL: Ladies and gentlemen of the jury, 48
hours ago or roughly 48 hours ago I stood before you and
told you this:

That at the time of my client's arrest not a single
soul had identified him as the person; as the other person
involved in the waffle House, and now you've heard people
get up on the stand and make an identification.

You also heard me asking them, each and every one of

them who had a chance and identified, the ones who actually
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identified my client.

You also heard me ask them, them these questions:

In your statements that you Qﬁve that night or that
morning because what we're talking about is an incident that
took place at about 1:15 in the night. The early AM. I
think one of the waitresses testified we were waiting on our
bar rush. 1It's Saturday. It was Saturday night just
turning into Sunday morning.

Nobody, nobody said, at that time, one of those two
people was very short, one of them was a ]ot shorter than

the other, one of‘them was slighter build. Nobody, at that

‘| time, said there was something specific about the voice.

Not until they're here, almost 18 months to the day after

this event took place, do we hear anything about a specific

voice. Eighteen months.

Now, let me talk to-you about the process here cause
I've had that job. I'm a lot older than fhem. I had that
job in the past, and the difference between Taw enforcement
and the prosecutors and the Way that they view these cases
when an arrest is made on a case, the statistics kept by the
sheriff's office, case cleared by arrest. They're done.

1:15 there's an armed robbery. 11:30PM that same day,
case is cleared. We got the guy.

we're gonna wait 18 months to have anybody identify or

wait -- wait a minute. I'm sorry. After his name and
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Tikeness is all over the news, we're gonna contact the
witnhess, the witness and we're gonna say -- and this is
three days later. Three days of that coverage. We're gonna
contact him and we're not gonna say will you come in and
view a lineup we've prepared.

Will you come in -- and what do we say or what did he
testify that we said or they said?

" They contacted him and said this:

Have you seen the news?

That is the way they decided to conduct this
investigation in this case. ‘

Is that believable, credible, allowable?

You're the ones who decide what the facts are, and
whether or not you believe them. It doesh't matter what I
think or anybody else 1n'this room thinks about that. But
judging the facts now in this room about this case are
seated before me. And part of the things that YOu determine
when you determine what the facts are is how the facts are
gathered and how the facts are presented and how the facts
are preserved or not preserved.

speaking of fact preservation, when the State, the
government, when the government takes the known samples for
Mr. Harrison -- now, there is no question I think in
anybody's mind, there, then, or now, that Mr. Harrison shot

one of the robbers. oOkay. Nobody ever doubts that.
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But yet, the government shows up and they do those
tests and they ta1k‘to you about how they do the tests and
all the dabbing and the special thing that you hold that
with so that you don't contaminate one sample from another
sample or this from that. You know, four different wands
and a special handle.

But when my client gets arrested, and they're gonna do
the same kind of tests on his clothing, Tet's just throw all
those clothes in there together. We're not gonna separate

them. They had a chance. They could do it right then. But

no, they throw them all together, throw them in a bag, and
every time -- and you heard testing was requested multiple
times. Multiple times. »

And between the tests, where do the clothes go?

we all know where they went cause they told us where
they went. These clothes have been in and out of that bag
no, who knows how many times, and the agent. that testified,
I think Moskal, told us from the very beginning on my
cross-examination, I asked him and it says here that you can
not tell us when, where, or how this residue got there.

Your test won't do that?

He said no, no, it won't do that.

Then I -asked him, the trace evidence lab, that's where
you run all the GSR tests for the entire state?

Yeah. And he went into a big long elaborated answer to
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try to, you know, inform you how they try to keep that
clean, and I understand that.

_ But how -- trying to keep it clean doesn't really
matter, and, you know, my wife's a nurse. She's the -- use
to be the head hancho nurse at the hospital years ago. We
were talking the other day and we were talking about -- I
think there was something in the paper or newspaper. I
don't know what it was, but it was about salmonella, and she
saidvthat the statics have shown that salmonella -- you
know, everybody worries about outbreaks at restaurants and
stuff and most of the time you get it right in your own
kitchen, and it's kind of Tike right in your own lab.

You got to clean those things up. But it don't really
matter if you clean it up or not if you keep stuffing
everything back in there together. If you keep dumping the
peas and the carrots together, you're gonna have peas and
carrots. You're not gonna have peas over here and carrots
over here. But every tfme these items are taken in and out
of that bag for the testing, and that's what's got to be
done. You just got to make sure that when you're testing
this item, what you're testing comes from this jitem, and he
told you we can't do that. Not the way it's bagged.

You decide what you believe, what is acceptable, the
lTevel of proof, the weight you want to attach to some piece

of evidence or alleged evidence. You decide that and the
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way you decide that is very simple.

The judge is gonna talk to you about that, but it's
this. Each and every ohe of you bring to today a level of
common sense that you use in every day 1life to decide who
and what you're gonna believe. You do that when you deal
with your co-workers, wives, children, everything like that.
That's why we have 12 citizens that do that.

So, let's talk about applying common sense. You're
gonna have a video. You've seen it probably more than you
want to, but this video is going to be available to you.

You can run it in -- I know you can run it better than I
can. We've proven. We've shown that. You'll be able to
see this video cause it's in evidence with all this other
stuff that the State has put into evidence. But you'll have
that with you, and here's what I want you to do.

I want you to remember and recall the testimony that we
brought out about how tall people are that are involved in
this case. I stood back here while my client was on the
stand and Slack stood up. Slack was, I believe, right there
yesterday, and my client said slack and Dante were the same
height or about the same height. You heard it. You Took at
the video. You look. You can stop it. You look at that
video when they come in the door, those two people, and you
tell me -- cause we know that Dante's 5'11".

Remember the lady from the Coroner's office?
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Seventy-one inches tall. 5"11". That's Dante. My
client tells you they're about the same height.

Look at that video. Tell me or not, not tell me. Look
at the video and see if you can see that when they come in
that door. One of them is at least five inches shorter than
the other. »

And here we go again. Not until he testified Tuesday,
I believe, did you hear anything about anybody being
five inches shorter. Not until you can -- and we've all had
the opportunity to see Midget. He's called Midget for a
reason. Not until we're here in a courtroom 18 months later
is there anybody anywhere with any statement or any
description said got a distinctive voice, he's 5'6", slim
built. Eighteen months after the fact. Of course, and if
we do have an ID three days later, after one photograph, and
one likeness has been all over the newspaper and the TV.

why?

why wasn't there a lineup between the arrest and call
Mr. Harrison three days Tlater?

It's simple to do. The computer does that. Three
days. Three days might not seem like a long time to you,
but even then we don't hear anything about he's 5'6", he's
slender build, he's slight.

You got him. That's him. Don't need to do anything.

The proper procedure would of been to prepare that and
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take it to those witnesses once the arrest has been made.
Not to wait, advocate your responsibility to the newspaper
and the Tv coverage cause that's what happened.

So, you have two people going into this waffle House.
You can see -- you determine whether you believe that those
two people are five, six inches -- my client told you
yesterday, he's five and a half, 5'6". You're the ones who
determine it. It doesn't matter what anybody else says. I
mean -you can hear what the witnesses say. You determine the
facts. You determine who and what you believe.

Now, we've talked a Tittle bit about the, what I call
the professionals, the SLED guys, and the, the cops. well,
let me talk to you about another one. They made a big deal
out of bringing to you the officer that talked all about
fingerprints, and the great thing about all of that was that
we got to find out that the bag that the fellow who didn't
have the gun, according to everything you've been told that
would be him, my client, the bag didn't have his fingerprint
on it. There was a print. There was a partial print. But
it ain't his.

Now, we know his prints were available then cause he

.admitted to you he has some prior criminal convictions.

Nobody's trying to hide that. He's telling you he made
mistakes. He said he was young. He's still young, and you

heard what the officer said. we've photographed it and
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showed you that little card and then we send it 1in to
A.F.I.S. and this computer sends it back.

Do you wonder, cause I do, when they just sat and
didn't do a lineup, they already knew that fingerprint on
that bag didn't match Midget?

And, you know, here's the other thing. Midget can't
help being short. I can help being the sizé I am. Midget
can't help being short. oOnce you grow you grow as tall as
you're gonna get, and as far as I know you can't get any
bigger, taller. So, once he shows up here and he's standing
or sitting, it doesn't matter, it's pretty obvious that he
is a short slight of stature individual andlthe other thing
is this.

From the very beginning of this trial, ladies and
gentlemen, there's been three people sitting over here. oOne
of them is me and the two guys that went in were or
described as black males. So, I'm out. My investigator,
Curtis. Curtis has been called a lot of things in his 1ife.
Been in the Air Force for a long time. Air Force I think.
But Midget ain't one of them.

So, who are you gonna pick out?

I want you to understand just how difficult it is when
somebody says that's him and it's not. It's essentially
your word against theirs.

who is new to this equation?
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Ask yourself that.

who's new to the neighborhood?

wWho's new to the house?

who's the brand new person in this whole thing?

Slack Tives a block away, and Slack is immediately
involved in this situation cause, do you remember, Brittany
tells you she heard him ask.

Now, even -- that's the other thing. This is a man
whose met these people within a week or less and he barely
knows them. Yet he's going to say, in front of whoever was
there, and there Were more people there than you heard or
that was brought up to testify, and he's suppose to have
said, so that everybody could hear, hey, Dante, you want to
hit a 1ick for your birthday.

Now, assuming that you believe that, then you got to
believe the response. Nah, I just want to chill.

Then what happens?

Slack shows up and notices how Slack is the one who
makes everything possible. Midget don't have a car. Dante
don't have a car. Slack produces, provides a car that he
got from the fellow that was seated on the front row with
him yesterday. The two of them seated there together.

So, that's where we -- and you remember what Brittany
said?

This -- and she said she heard him say that. And then,
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on cross-examination, I asked her and all this other
information that you have that you testified to is what
Slack told you?

Yes.

we have Slack going off with Dante. Midget's not
there. Dante comes back and they tell you Dante says I got
a mission, and they tell you they talked about it, but they
don't tell you what was said. They don't know what they're
talking about because they didn't testify to it.

Shortly -- or we don't really know, cause nobody knows
time frames here, my client and bante leave. They even
tried to tell you they left in a car. Remember I think it
was Keisha or maybe the other girl. I was -- it was Keisha
I think. Not Keisha. The first girl that testified. I
asked Her no, I didn't see him.

well, where were you? ‘

She just assumed, because they left together, they
went -- they got in a car. But nobody knows. You don't
hear how a car becomes involved until my client te11slyou we
Teft, we went to Slack's. There was a car, and it's just a
block away.

They go there and they're in the car and you hear that
they're drinking beer and smoking blunts. They go to
Pineview Hills and then Slack, on the way to Cowpens, tells

my client to drop us off at the waffle House and he does.
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They've already gotten gas. He drops them off at the waffle
House and he leaves.

You heard -- and you heard him cross-examined. But
here's the thing. If you leave the waffle House and you're
headﬁng back to Spartanburg, and the police are coming,
you're heading in the opposite direction of where they're

coming from. You're heading in the opposite direction where

the first one was because he was coming from Jones Road and

the Motel 6.

My client says he saw him, looked at him, he was nosey,
turned around. He had just dropped two people off at the
waffle House.

Now, of course, it's going to be argued to you, I
assume, that he dropped them off cause he knew_there was
gonna be a robbery or actually didn't drop them off. He's
the one driving. '

Okay. Assuming he's the one driving, you commit an
armed robbery and then you park the car so far away that you
have to run to it. Yeah, you committed the armed robbery.
You parked the car so far away that you have to run to it
because Mr. Harrison said, after the shooting took place, he
went out and the fellow ran around the back side or actually
he didn't know where he ran to. He just lost him. Thought
he went that way. But I was asking which direction is

which.
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You're gonna be able to see in the video who's
wrestling with who. You're gonna be able to see heights.
Mr. Harrison and I are about the same height. I asked him
that. You look and you see if you think that fé11ow is
five inches shorter, the fellow who he's wrestling With,
cause they say that's my client. You're gonna have that
evidence. You decide. It doesn't mattef what anybody else
Says. You decide. And the picture is worth a thousand
words cause you're the one who decides that. Not me. Not
the State. You.

And while we're talking about Mr. Harrison, I don't
want you to think that I'm making light of what he had to do
and what he did that night cause I am not. And there's
nobody from that side, from the defense, telling you that it
was wrong in anyway his reaction when a man had a gun.

However, when we're up here in front of you and he
testified that that fellow was trying to get the gun from
him or thought he was trying to get him, wrestling for the
gun or what, in-between the two doors, running away, that
fellow, you'll have the video to see what you can see of
that.

But here's the thing. Shot at his chest at point blank
range. Mr. Expert, all of that stuff comes out, and yet we
find several microécopic particles on the t-shirt.

Let me ask you a question or ask yourselves this
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question. Everybody involved in this case told you the same
thing. Both dressed in black. Everybody involved. Wwe kept
Tooking at the video, and it took me, I don't know why, to
point out the fact, and you'll be able to see this, point
out the fact that that fellow, Slack, had on a white t-shirt
hanging out from under it. Everything else.

Again, we get back to Slack. Slack is the one who's
with bante when Dante comes back and’sayé I got a mission.
Slack is the one who provides a vehicle.

Now, backing up again. If you believe what they say
that my client wants to get these guys, and let's go hit a
Tick, get Dante, Tet's go hit a Tlick, they\gonna do that
without a car?

Dante is the one who talks to Slack and comes back with
a mission; Slack is the one who provides the automobile for
this that he got from his buddy.

And who drives?

He doesn't even know. Didn't even meet the guy till
that weekend. Didn't even meet the guy who owned the car
until that very weekend. But they have him driving. Slack
has him driving.

Is there a doubt in your mind about whether maybe some
more investigation of Slack might of been called for in this
instance in this case?

Because you're gonna hear what we call the charge, and
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the judge may have talked to you in his initial opening
remarks, but this is fundamental basic law. The State has
to prove to you the evidence so strong and so convincing
beyond a reasonable doubt. V .

Now, we'll get to see the video as I told you probably
too many times, and you'll get to decide whether or not
there's five or six inches difference in height bétween
those two robbers that come in that store.

And do you remember when he stood up and my client had
already said they're the same height or about the same
height? |

You look at the video.

There's reasonable doubt in and of itself right there,
but the discharge of a firearm at point blank range into the
chest area with all of what you heard in Mr. Moskal
testified about the, how the expulsion of those particles
come out, and we have the minute ones that he found on a
shoe, and a sleeve, and a shirt, and the shirt that nobody
says was there, the brown and white shirt.

"My client, if you believe them, is dressed in all
black. They're both dressed in all black except for the
t-shirt that nobody seemed to remember, the white one,
that's hanging down Slack's whatever, and the stuff is on
that shirt too. |

And that's when I asked him, you can transfer this from
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cloth to cloth, from one piece of clothing to the other?

Here we are again.

And you can transfer it from person to‘person?

And if you can transfer it from person to person, you
can, and you can transfer it from clothing to clothing,
there's your next reasonable doubt. He should have a bunch
of GSR on his clothing shot at point blank range. I don't
know how he missed. |

How did he miss?

well, here's how he missed. That is not the man that
he shot at. It's simple.

The judge will charge you, as I said earlier, and I am
not gonna put words in his mouth cause I've seen him do this
a time or two before, you have to be convinced as individual
jurors and as a collective body.

when I say that, I mean this:

Your verdict must be unanimous. A1l 12 of you must
agree on the verdict, on each and every indictment that is
given to you using all of this evidence. You take the facts
as you determine them to be, and you can take the facts and
the lack of facts or the lack of an identification prior to
an arrest or the lack of an identification until after it's
been plastered all over the news media or the lack of an
identification until 18 months afterward when Midget's the

only midget on that side of the courtroom.
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" But you take the Taw as the judge instructs you about
the law, and the facts as you determine the facts to be, and
you put those two together énd the decision you come up with
is what we call the verdict.

And the word verdict comes from the combination of
Latin words, vera dictum and it means simply this:

It means to speak the truth.

I submit to you that the truth in this case is that
there was a tragic, tragic incident. There's no question
but that a young man lost his Tife unnecessarily. But the
question you have to answer is what's in there.

Has it been proven to you, each individual person on
this jury, has‘it been proven to you, beyond a reasonable
doubt, with evidence so strong and so convincing as to
remove the presumption of innocence?

Now, the judge will tell you the presumption of
innocence still remains with my client. It still remains
with anyone who is accused of a criminal offense because the
burden of proof lies with the State of South carolina, the
government. The burden of proof lies with the government.
The same people who let this case sit for three days, let it
run all over the newspaper and the Tv, and then decided
let's call that fellow and see if he can identify somebody
after we've arrested him.

what you have to do is you have to marry, so to speak,
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‘the law and the facts as you determine them to be and then

you come up with the decision, the verdict; I submit to you
that the facts presented in this case and the Tlack of facts
and the way that this case was investigated and the way that
this case was handled from collection of clothes to
collection of 1dentifications'—- and even 1in the very
beginning nobody asked these peop]e'can you give us a
description specifically height, weight, anything specific.
No.

I submit to you that when you marry the law as the

-judge charges you and the facts in this case, the proper

verdict is not guilty.

Thank you. ‘

THE COURT: Ms. Jordan, for the State.

SOLICITOR JORDAN: Yes, sir.

Thank you, Your thor.

Ladies and gent]e&en, Mr., Mr. whelchel mentioned that
a picture is worth a thousand words. I believe this video
is worth one word 14 times. That word's guilty.

He wants to talk to you about the video and height and
how you can't tell the difference with the height or how you
can tell there's, you know, they're the same height. You
can tell it. You can see it in the video.

Ladies and gentlemen, what do we know about the camera

system?
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we know the camera system was up in the ceiling.

what do you get from a video up in the ceiling?

You get an angle. The angle's going to distort the
height.

But I'11 tell you this, take the video and watch it.
You'll have it back there with you. watch when Brent, who
you saw on the stand---

MR. WHELCHEL: 'objection, Your Honor, and I hate to
interrupt in the closing. But she's just told the jury that
the angle of the video's gonna distort the height. But
that's already been admitted into evidence as a fair and

accurate representation of what happened that night. we

can't argue this it's distorted now after it's been admitted

as a fair and accurate representation.

THE COURT: She has the right to argue inferences that
can be taken from the evidence. I did hear testimony that
the system was contained in the cei1ing of the, of the
building. And, so, she has the right to argue any
inferences that she feels might be reasonably drawn from the
evidence admitted.

MR. WHELCHEL: Yes, sir.

THE COURT: Overruled.

SOLICITOR JORDAN: Thank you, Your Honor.

THE COURT: You may proceed.

SOLICITOR JORDAN: If you'll just give me a moment to
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pull -- I want to show you just a small clip, and ask you to
focus on an item that's in one specific position in the
entire video. I'm gonna ask you to Took -- I'm gonna ask
you to watch this Tlight switch. It doesn't change.

watch when Kenneth Craig comes through the door and
stands right in this area. watch where he hits that Tight
switch. 5'6". Then I want you to watch where Brent Atkins
hits that Tight switch. 6'1".

(WHEREUPON, a portion of the video was played for the
jury at this time.)

SOLICITOR JORDAN: Right there. His shoulder is below
that light switch. Even 1if you give him a little bit of a
lean it's below that Tlight switch in that area.

Here's Brent. Wwatch him hit that Tight switch. It's
at his shoulder blades. He still has his head up above it.

There's your height difference right there. Not when
people are rushing through the front door at the very
beginning and the camera's up here. Look at something
that's stationary. watch it. You'll have it back there.

Look at the video. See what it tells you cause it's
telling you part of this story, and there's a lot of stories
that are mixed in with this.

Let's talk about Dante williams. My old boss use to
tell or he, he had this quote one time that he told me, and

I even saw it in the newspaper, where some, some mistakes,
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some choices cost you 40 bucks. Some cost you your life.
That your successes and failures in 1ife are based upon the
choices that you make.

Dante made some bad choices. There is no doubt about
that. oOne of the choices he made was to befriend that man
right there, and I'm not diminishing Dante's actions at all.
wWe clearly see what Dante did in that video. He chose to go
with him. Dante's story ended that night. Kenneth Craig is
still going. |

wWhat other stories do you know?

You know the stories from all of the, from several of
the people who were in the waffle House. You've seen them
all on the video. You see what they went through.

We know the story -- we know what Brittany told you.
Look at all the witnesses in the stories that the, and the
story that they put together. |

Brittany tells you that Midget, the defendant, is
talking to Dante about going on a lick or a mission for his
birthday. It's his idea, his choice to talk to bante about
that. At that point in time Dante's Tike no, I'm cool. She
talks about how Dante and them have another conversation
about a mission or a Tlick.

Ladies and gentlemen, the one thing I don't recall her
saying is that she -- there was ever any mention of her, of

a conversation between Slack and Dante. I don't recall
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that. The conversations she discussed were between Midget
and Dante. Not Slack. Mission/lick for your birthday.
Adisa even tells you that, that there's a conversation
between those two about a mission or a Tlick.

Brittany also told you Dante and Midget left together
dressed in all black. she talked to you about the brown

jacket. He took his jacket off. Kenneth Craig took his

jacket off, and said, in all black, I'm good or 1'm ready.

I don't remember the exact words she used as to that, but
I'min all black, I'm ready.

He was ready»for the mission that he was gonna go on,
that he was going on with Dante. | A

And guess what, ladies and gentlemen?

He did. They went on that mission.

she also tells you that they left together. It was
Dante's 215T birthday. His 215t birthday was saturday,
January 215Y —- or not his 215t birthday. His birthday
was on Saturday, the 215t, 2012. He turned 19. we know
where he was at 1:10 and where he remained.

They Teft together in all black. I'm good. Dante
comes back in for his gloves. Dante never came back, but
Midget did.

You remember how she describes that he came back?

He didn't just walk back in. But he came in fast 1ike

he was nervous and he threw the keys. Those keys were
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connecting him to Dante. Not that -- apparently he wasn't
focused on all the other stuff about leaving earlier, going
on a mission or a lick, all, dressed in all black and that
he was good. But he comes in, throws the keys down. Man,
he dropped his bro off, his Breck, he drqpped him off. I
dropped him off at Pineview Hills. I dropped him off at
Pineview Hills.

No, he didn't. He tells you that. waiting on my boy,
Tae. Wwaiting on my boy, Tae, to call. Dfopped him off at
Pineview Hills. I think we can all agree that that didn't
occur. ’

Adisa, heard him talk of a mission. Dante. Midget.

Not Slack. She never mentioned seeing Slack. sShe thinks

Dante came back for the gloves, but she's not sure. That's

a ring of truth. she's not up here going yeah,Ahe came back

vfor the gloves. She thinks he did, but she's not sure.

she tells you Midget came back alone, also fast, also
nervous, also throwing keys. Dropped my boy Tae off at

Pineview Hills.

There are stories from all those people who were inside °

of the waffle House that night, and you heard from Justin.
Justin was placed in the position, by Dante and Midget, to
take someone's life that night. He tells you that he's, he
had just been at work, worked a shift, came to the waffle

House where he had been many times, was eating before he
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went home to his grandmother's house where he Tived, has a
concealed weapons permit, took it in with him.

You see him on the video just eating, and he sees two
people walk in. He doesn't get down because he doesn't want
to put himself in a position of vulnerability down there.

He tells you that there's a pistol and a black trash bag.
His best chance for survival was not to get on the floor.

The second robber crosses his vision. And if you watch
the video, Dante and Midget are not together, but just
coming in the door and then they separate. Midget comes 1in
the door, goes to the counter where Justin is sitting, and
places down the black bag, and then he focuses his attention
on the employees.

That's his part of the mission. He's got to get the
employees. He wants what's in that cash register in the
presence of those employees who are there. Puts the bag
down at the cash register. He walks around.

Dante is controlling the other people. He's got his
gun. Y'all get down. Y'all know what time it is, and you
hear from several of the people in the store that day that
both of them were talking. They were working together.

They were committing this crime.

Justin says they're all, they're wearing all black.

Gloves. They both have on gloves.

Ladies and gentlemen, that's why you don't have a
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fingerprint. ‘There was a partial. It was lifted. It
didn't match. Didn't match Midget or Kenneth Craig. Didn't
match Dante williams and it didn't match Gerald, Slack
Davis. They had gloves on.

What are you not going to get on a bag if you're
wearing gloves?

Fingerprints. You're not gonna have those.

Justin tells you he stands up. He shoots Dante.
Several shots are fired, and you see Dante goes down fast.
But now he's left with Kenneth Craig.

watch the video. He says I had 30 to 45 seconds with
Kenneth Craig in this area. I'l1l show it to you. we'll,
we'll Took at how much time he had with him.

(WHEREUPON, another potion of the video was played for
the jury at this time.) |

SOLICITOR JORDAN: Dante's down at 36 seconds, 39, 40.
41, 42, 43, 44. 3Justin's back there in that area with him.
The mask is off. |

51, 54, 56, 58.

1, 2, 3, 4, 6, 8, 10, 13, 15, 16, 18, 19, 20, 22, 23,
24, 25, no mask, 28, 29, 30, 31,‘36,‘37, 38, 39, 40. ' No
mask. He's right there with him.

We know there's also the struggle at the door that's on
the other angle. 1It's a long time for him to view that

person without a mask. when you see Kenneth craig come in,
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you can tell he's wearing a mask because it's black. The
whole facial outline 1is black.

But when you watch this aspect of the video, after the
mask has come off, you see the hairline, and the change 1in
color between his hair and his face.

You saw Slack. Slack has a darker complexion and Tess
hair;f Look at that video and what you see. You see him.

Justin told you, after all that time he had to view
him, one hundred percent sure it was him. He had the best
view of Kenneth Craig that night. oOne hundred percent sure
it was him. .

He did see him on the media. But as I recall, he
stated that the officers called him for a 1lineup, and he
said there's no need, you got him. Justin knew. They
didn't call him and say hey, have you seen the media. My
recollection is they called him for a lineup, no need, you
got him.

He sees him at another hearing a few weeks later.
That's him. He sees him hgre. That's him. One
hundred percent sure.

The man who spent the most time with him, the man who
had a heighten sense of awareness, he took out Dante and
then went straight to him protecting himself and the other
people in that waffle House. One hundred percent sure.

And you see, you see the space, how close they are.
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waffle Houses are not that big. Not a big restaurant. It's
an L-shape, and they spent a lot of their time in that small
area of the L-shape.

Ladies and gentlemen, Justin's attention was on Kenneth
Craig. Dante, Dante was down. His attention was focused on
him. |

Mr. whelchel wants to make a lot about well, there is
that, there was that shot at the end that was fired, and it
was fifed in what I would call the vestibule area. - Watch
the video and see how fast they go through the vestibule
area. They start struggling at the inner door and go
through towards the outer door.

Justin doesn't tell you he shot him. He says he shot
up. They were struggling. He shot up. | |

GSR was where?

On his pants.

shot up. 1I'11 get to the explanation that Kenneth
Craig gives you for the GSR on his pants later and I'11 talk
to you about the bag and the collection. ‘

Next you hear from Bryan Rogers. Mr. Rogers was at
that waffle House that night with his girlfriend. They had
just beén down here, wanted to eat on the way back to North
Carolina. Stopped at the waffle House. Just got his food
and he sees two people coming in there, and he thinks you

can't wear that 1in the store.
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Cause you know why?

They're wearing masks.

You don't wear masks in a store.

Dark c]othes, mask, y'all know what time it is, get
down.

He saw Justin reach for his gun and he said thank God.
He told you too here that he got a look at Kenneth Craig and
he was pretty sure. He wasn't a hundred percent certain.

fhat's honesty, ladies and gentlemen. He's pretty
sure. Not a hundred percent certain, but he did see him.

Joseph. Joseph tells you that he's in there with hi;
friend, Amanda. They had been moving and just wanted
coffee. Al1l he wanted was a cup of coffee, and that cup of
coffee turned into this.

Rushed the front door, two men, all black, masks.
Stayed at his table. Took his phone and wallet out, and
remember how he remembers the details of Dante taking.the
wallet and the phone and stacking them before he gets -- and
then he gets Amanda's stuff and he comes around.

There's your armed robbery at that point. Remember
where the hand of one hand of all. That's your armed
robbery with Dante taking those items from those two people.
The others are attempted armed robberies because items were
not taken from them cause Justin stopped it.

Joseph said he was in a state of shock. He talks about
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he, the mask on the robber did come off when he got to the
back corner.

Julie Tesnar Black, one of the waitresses who worked at
the waffle House, she's in the back taking a break before
the bar crowd. They're back in the back smoking. She |
knows, you know, she knows the store. Knows the bar crowds
coming in. She's been there for a awhile. She talks to you
about this store.

She tells you or she shows, and you've got the pictures
of it, she shows you that this waffle House has many
entrances and exits for vehicles. It's not just a one way
in and one way out. It's many.

221, into the waffle House, back into the empty parking
Tot where the abandoned Ingle's 1is, and I believe it was a
Dollar General or General or Dollar Tree back here. Right
here there's a roadway and entrance and exit between waffle
House and McDonald's. You have another exit right here on
Mt. Pleasant Road.

Do you know who also knew this McDonald's or this, this
area well, this waffle House well?

Kenneth Craig.

He told you he use to Tive back there, Lakeview Manner.
He knew the -- he knew this waffle House wasn't one way in
one way out. He knew this area.

He picked it. He picked the mission. He came up with
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the mission. He picked theAmission‘and Dante went with him.
Knew the area. Knew the exits.

Sshe said she knew what was going on, andlyou can see in
the video how she stands up and she looks out that door and
she sees them. She tells them all and you also heard
Vvictoria say Julie said we're getting hit.

The robber comes in the room, and gets them out, asked
for the head waitress cause he knew his part. She goes to
the register to open it. She's gonna give him what they've
got. At that point in time she says it's about the same
time that she hits the register when the shots go off, and
you see she does go down. All of them go down. I don't
blame them. I would of been on the floor too. Sshe goes
down, but she doesn't stay down.

She comes up and you look at the waffle House layout.
There's nothing obstructing the view. State's No. 7,
there’s nothing obstructing the view. They're not high
counters from where the employees were. They're no high
counters. That's the open area right here in the corner
that employees use to go in and out to serve customers at
tables. There's a better view of it -- pardon me for one
moment.

Right here. State's 14. 1It's an open area. You see
them in the video in this area. There's the cash register.

You see them back here. This is where the silverware is.
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She had a good view of him.

She told you she heard his voice. It sent chills down
her spine. She knew it was Kenneth Craig when she saw him.
She heard his voice. Chills down her spine. You can't fake
emotions like that.

You can fake tears. We saw someone trying to do that
yesterday.

victoria working. 3Julie said they're getting a hit.
Comes in, got the masks on. Like I said, you can see where
he's got the mask on where his, it's all one black area 1in
his face region when he comes through the door of the back.

I said well, what did he look 1ike, expecting some
characteristics, and she Tooks and goes him. Kenneth Craig.
Justin. Julie. Vvictoria. Bryan, not sure, pretty sure,
but not a hundred percent it was him.

‘And you got a chance to look at Kenneth Craig and also
to Took at Sslack. You got to see them both. There's
differences between the two of them. Hair. Slack doesn't
have as much. shorter cropped. He has a fuller area of
hair all over on the sides and everything.

Look at that video when that mask is off. That's him.
Slack also has a darker complexion then Kenneth Craig. The
video is him.

Brian outlaw was the first officer on scene. He was

just across 85 at Motel 6. Thank goodness officers work
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extra duty cause he was right there. He tells you that he's
in the parking lot of Motel 6 1in his car. Gets the call and
goes. Lights are on. Lights are on.

You-all -- you know also that the phone call -- you see
Justin hand the phone call or the phone in the video over to
the waitress to make a phone call to 9-1-1. So, the phone's
going on and Kenneth Craig's still in there. Still in
there.

He leaves from here. oOfficer outTaw, Deputy Outlaw
leaves from here and goes, he estimates, maybe .3 miles.

Crosses over 85 and he's at the waffle House. He tells you

I'm the first officer on scene by -- been there probably --

it's probably a minute before the other officers get there.
~ where does he tell you he parks? |

The front of the waffle House.

He doesn't say I blocked any entrances or exits. I
parked at the front of the waffle House. It was just him
for about a minute, and I point out this time because I'm
gonna talk to you about timing and the defendant in just a
Tittle bit cause timing doesn't add up.

Continuing on with each person. 1Investigator Shaffer's
there. He tells you the location of Joseph's wallet and
cell, at pante's body, and you see the pictures. He takes
photographs of the waffle House and the gun. There's no
doubt.that there's a gun there that night. You've got it.

587




© 0 N S v A W N R

N NN RN NN R R R e e e Rl R e
vi A W N B O W00 N YT AW NN RO

172

Hand of one. The State does not have to prove that all of
the individuals invq1ved had a gun. Hand of one.

There's your gun. That's your weapon, your deadly
weapon right there.

He collects the bag. 1I've already talked about the
prints. There's not gonna be prints. There's no -- with
gloves on, and it didn't match any of them.

Terry Carter, she takes Amanda's +items off of Dante in
the pockets, and she tells you she gives you part of those
or she gives you the items -- she gives the items back to
Amanda because they're hers. They were taken from her.

Anthony Knighton tells you that he did a GSR kit on
Justin cause there's‘a time limit on the hands on people,
and he tells you Tater that night that he went and he took
all this clothing from the defendant. At one place, all
this c1oth1ng'éame from the defendant.

Mr. whelchel has made a big point about contamination,
they, they -- it's just contaminated.

Ladies and gentlemen, there was mixture. It wasn't
contamination. He tells you about peas and carrots and how
you  put peas and carrots together and they're gonna mix.

well, guess what you got to have to get a mixture of
peas and carrots?

You got to have the peas and the carrots. You got to

have the gunshot residue on one of those items to get any
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sort of mixture. Just Tike you can't separate the peas and

| the carrots, you can't separate the gunshot residue.

He tells you about all the trips that bag took. That
bag took two trips to the State Law Enforcement Division.

He tells you that there's multiple tests of these 1tem$;

Ladies and gentlemen, there were two sets of tests, but
the items were tested once. Not both times.

What was tested the first time?

The brown jacket that we know he's wearing at the time
of his arrest, and there's some particles and stuff on it.
The first test also was on the jeans. It wasn't during the
second test with the jeans. It was the first test when they
found the GSR the first time because it was on his clothing.
Peas and carrots, on his clothing, GSR.

You can have transfer. And I love the fact that the
defendant explained it away for you. He just happened to
pick up Slack after this, and I'11 get to that in a second.
But I just wanted to point out he tells you it's a Crown
vic. He shows you how close they were seated beside each
other in this Crown Vvic.

It looked more Tike a smaller model Ford to me with the
closeness that they were seated.

And that Slack Teans over and touches his leg at the
same spot Michael Moskal says he tested his pants for GSR?

That's an awesome coincidence. Awesome. He is one of

589




O 00 N O vi &~ W N =

N NN N NN B R R R R e 1
Vi & W N R O ©W 0 N O 1l & W N R O

174

the most unluckiest men in the world if you believe some of
the stuff he told you.

Ladies and gentlemen, the GSR was there because he was
in the waffle House when gunshots were fired. He tussles
with Justin and a shot was fired. You see them. They're,
they're tussling there. They're both bent. They're both
rushing towards the door. There's movement going on.
That's how he got GSR there.

_ He also had on gloves. Maybe he had his hand around
the muzzle. Justin tells you that he has his hand -- I'm
sorry. Around the ejection port. You know GSR comes out of
it.

what if he got in his car and said woo?

I was driving to work this morning and one thing I
noticed was I had one hand on the wheel and the other hand
right here. If he had on gloves, there's your transfer too.

The point is his clothes had GSR. There's no
contamination here. Michael Moskal testified we followed
procedures in there to assure that things are not
cross-contaminated. Cross-contaminated means from other
places. He's claiming contamination within this bag. Peas
and carrots.

Before I talk to you a while about the defendant's
story, I just want to talk to you about Brent and Keisha.

Brent tells you he's 6'1". watch the video. He tells you
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that robber 1is smaller than him.

Do you know what's smaller than him?

Midget.

5'6".

watch the video. watch the stationary object in the
video. Wwatch that.

He passed by him and then Brent got on the.ground. Yet
again, don't blame him.

Kesha, she sees him come in. It's fast when they walk
through and they're not together side-by-side long. watch
the video. They knew what their mission was»and what each
one of their jobs were in that mission and they split up
when they come in to carry it out. A1l black. Masks.

She was talking about differences in sizes and she
tells you I'm five foot. Maybe she even stated that she was
a little be16w five foot. She's tiny.

wWatching the video, at the angle, at the angle where
you get the view behind the register and that second robber
passes her, there's some difference, but she's five foot.
And then she tells you, in comparison to Bryan, she says
that the robbers were the same height, but then she talks
about a head difference, a head difference.

And she tells you she also got to the floor and she
stayed there and she screamed. You heard of her screams

from Julie and victoria.
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The defendant. I don't even think I could begin to
count the number of inconsistencies or lies that he told.
There were a lot.

He even, sitting here with you guys, told you, when I
asked him, I said, you knew Dante was dead on the floor of
waffle House and you went back and told his family that you
dropped him off at Pineview Hills?

I believe he stated well, it was a Tittle bit of a Tie.

Ladies and gentlemen, that's not a little bit of a Tie.
That's Tlike you're either pregnant or you're not. Your
friend is either dead at the waffle House where you left him
or he's at Pineview Hills. It's not a little bit of the
Tie, of a 1ie.

He can't even keep up with the story he's made. He
can't keep up with it because it's not the truth. The'truth
is the easiest thing to remember. Lies you've got to
remember. You got to remember what you told people.

He told Brittany and Adisa -- they testified that he
said I dropped off Tae at Pineview Hills. Tells you he
tells the officers I don't know anything. I don't know
anything about those conversations.

He also wants you to believe that the officers picked
him up and didn't talk to him about a robbery. They only
talked to him, I don't know, three to five minutes. That's

it. But they also filled out a waiver form with him.
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But three to five minutes and that's it?

That's it.

Then he writes the officers a note and they go and see
him. They didn't stop their investigation on February or on
January 215t 2012, when he was taken into custody that
evening. They did talk to Justin and they did talk to the
defendant, and they got a statement from him. Compare the
statement that_he gave that you heard him read parts of to
that day to his testimony yesterday. He couldn’t even keep
that straight.

A couple of the inconsistencies. He told you here that
he had pulled out and was at a red 1light on 221 when he sees
the cops car, the cop lights. Back in February he tells the
officers, prior to leaving the waffle House, he sees two or
three cop cars. Prior to leaving.

He doesn't have an issue with understanding what the
word prior means. He has an issue with the fact fhat he
used it back in February of 2012. That's his problem with
it. Prior to leaving the waffle House.

He tells you that or he testified that his statement
says I turned around in the store right before you get to
Raceway and then he shows you Raceway. He shows you that
the Raceway is on 85, is on the side of 85 right at waffle
House. But then he remembers I've already told them I

turned around at the Citgo.
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So, now, right before the Raceway is where he wants the
Citgo to be. You can't move buildings. The Citgo's over on
the other side of 85. He doesn't 1like the wording he used
back then. So, he just kind of stretches what that word
means right beside. Now we're across 85.

He tells you that when he turned back around, cause
that's where he dropped his friends off, and something was
going on cause the cop cars were turning into the waffle
House. He drops his friends off there. Sees these cop
cars. He tries to get back in, but it's blocked. 1In that
time frame it's blocked.

You see the video.

It's about two minutes for the robbery, and he's
telling us that, in the span of seeing the cars turn around
or seeing the cop cars coming and him turning around and
coming back they've already got it blocked?

Brian outlaw tells you I was the first one there and I
was there by myself for about a minute. The officers --
Brian outlaw got there fast, but he was by himself. He also
wants to tell you, when I tried to turn, and it was blocked.
So, I went around to the other entrance on Mt. Pleasant Road
and tried to come in. It was blocked too. That must of
been blocked by the imaginary officer who got there in that
short time frame.

when I was little growing up -~ I'm one of five kids,
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and four of us are older that the younger one. So, I
remember one of my older brothers growing up would always
come up wifh imaginary people to blame things on, Orville
and Eugene. He even named them. Slack's not imaginary, but
that's who he picked to blame on, it on. -

I love the part where he just happens to turn around
and just happens to-run, almost hit Slack, on Mt. Pleasant
Road. Think about it. The timing doesn't fit. Slack
wasn't there. He didn't almost hit him. I almost hit him.

Unluckiest person I know. Unluckiest person I knowT

He says well, Slack got in the car. That's when he did
the touching and the talking, and they must of been, you
knqw, he touched him. They're talking. He tells you, from
this witness stand yesterday, I went straight back to
Alexander Avenue. Straight back to Dante's family's house..

But what did he tell the officers back in February, a
few weeks after this happened?

I drove around for an hour and a half to two hours to
come up with a story. To come up With_a story. Tells you
in that story that he tells Slack well, Dante and I had gone
to Pineview Hills. But he told you guys yesterday that he
went to Pineview Hills with Dante, Slack -- with both of
them. He can't keep up with the Tlies he's told because
they're not the truth.

He also has told you that in this statement yesterday
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he says he turned around, after he tells you he turn around
at the store right beside the Raceway, he tells you later on
that he turned around at the store where he got the gas.

So, even on this day he couldn't keep his lies straight.

The truth doesn't change. Lies do.

If you believe, if you believe parts of his story, then
he's made himself -- he drops them off and he's thé getaway
driver if you want to believe his story. He just happened
to drop them off. They just all happened to wear all black.
There was a gun. There's a couple of masks. You see Dante
had on two masks.

Ladies and gentlemen, look at this mask. Its original
intention was not to be a mask. It appears to me to be fhe
sleeve of a black shirt with holes cut out. So, Dante just
happened to have this with him.

He just happened, from the time that he was dropped off
and walked into that waffle House, made another mask?

They planned it. It was their mission. Hitting a
Tick.

Let's talk about how unlucky he is. I 1ike to cap -- I
Tike to call it the just so happened aspect of his story..
If you believe his story, he just so happened to be with
Brittany and Adisa who just so happened to talk to the cops
about the mission or the lick. Just so happened.

He just so happened to end up with a vehicle that night
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from people he didn't know. He tells you I was driving it.
Just so happened.

He just so happened to be 1in a car with two people who
were gonna go commit armed robbery where they're all dressed
in black?

Where, before he leaves, it just so happens that
Brittany talks about he changes his clothes or he doesn't
Change his clothes. He says -- takes off his jacket. I'm
in all black. I'm good. |

He was starting his mission. The mission didn't start
when they walked into the waffle House. It started at
Alexander Avenue when he started talking about it and
planning -it.

| He justlso happened to drive them to the robbery. They
were going to Pineview Hills and then they were going to
Cowpens via 221, and then they stopped for gas and they're
Tike oh, just drop us off at the waffle House, the waffle
House that he lived around, he knew it. Just drop us off
there. ‘Just so happened. |

He a1so,'and this is probably the craziest part of his
story, he just sovhappened to drop off two people to rob a
waffle House who give him the getaway car. I'm gonna commit
a robbery, but I'm gonna let you take the car. You take it
with you. Just leave us.

It doesn't add up. 1It's just another one of his
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stories that he tells.

He's with people who are dumb enough to give away the
getaway car. Go ahead and take it with you.

He also just so happened -- and we talked about this.
So, I won't belabor it. Just happened to run back into
Slack. 3Just so happened.

Thank goodness those cop cars had blocked that first

entrance and that second entrance. Thank goodness for that.

Just so happened.

He just so happened to go back and tell the family I
don't know where Dante is -- or I'm sorry. I dropped Dante
off at Pineview Hills. Brittany and Adisa remember that.

So, under his story, Brittany just so happened to lie

to the officers. Adisa just so happened to lie to the

officers. They both talked about 1licks or missibns. Just
so happened.

They weren't lying, ladies and gentlemen. They told
the officers what they heard. They told the officers who
Dante left the waffle House with, I'm sorry, who Dante left
Alexander Avenue with. Dante left with him. Al1 black.
Dressed in all black.

Look at the video, Tadies and gentlemen. 3Justin
Harrison tells you it's him. Vvictoria tells you it's him.
Julie tells you it's him. watch the video. It tells you
that too.
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There's -- we've -- I've, I've hit on this too that the
number of cop cars that he says he saw. It ranges anywhere
from three, four, whatever number, whatever story you want
to take. Changes it around.

He told you yesterday, as he testified, one of his
statements was just a little bit of a lie. A Tittle bit of
a lie. |

Ladies and gentlemen, the hand of one is the hand of
all. He was with Dante williams that night. He committed
these crimes that night. _

Kenneth craig's stofy with waffle House hasn't finished
yet. You get to write that ending and +it's guilty.

Thank you.

THE COURT: Ladies and gent1emen,‘that completes the
closing arguments or statements by counsé1. we've been
going for a Tittle while. So, we're gonna take a short
break before.I start my charge on the law cause it will take
a few minutes as well and I know you probably need to
stretch your legs.

I'm gonna ask that you steﬁ back to’the jury room, and
this may be thé Tast time -- well, I may'ask you one other
time -- that I'11 tell you not to begin-any discussions
about this matter until I've completed my charge on the Taw
and instructed you to begin your de1iberatiohs.

So, at this time, you may retire to the jury room.
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that guilt beyond a reasonable doubt.

Now, to give you kind of a visual idea of what we mean
by this presumption of innocence that remains with the
defendant, I want you to kind of visualize that presumption
of innocence somewhat like the robe that I wear into the
courtroom everyday. That presumption of innocence remains
about the defendant's shoulders throughout the trial. It
aécompanies the defendant into your deliberations in the
jury room. It remains about the defendant's shoulders until
such time as it has been stripped from him by evidence that
satisfies you of the defendant's guilt beyond a reasonable
doubt.

So, the presumption of innocence it not just a legal
theory and it's not just a 1ega1.phrase. It's a substantial
right. Every defendant is, is entitled to that presumption
of innocence until you, the jury, are satisfied, from the
evidence, of the defendant's guilt beyond a reasonable
doubt. -

Now, you've heard me refuse, refer to the standard of
proof of proof beyond a reasonable doubt several times
already, and I, I believe you understand it's a very
important concept in our criminal justice system,'and you
may be asking yourself well, just what is the definition of
a reasonable doubt.

what is a reasonable doubt?
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I will tell you that a reasonable doubt has been
defined as that kind of doubt that would cause a reasonable
person to hesitate to act, and the State has the burden of
proving the defendant guilty beyond a reasonable doubt.

Now, I want to draw a distinction for you. Some of you
may have served or been involved in cases involving civil
matters. Civil cases are cases involving the, someone
seeking monétary damages and that could be for various
reasons that someone may think someone else owes them money.
And, 1in civil cases, the standard of proof is different than
in this case. '

The standard of proof in a civil case is proof by the
greater weight or the preponderance of the evidence. If
you've ever seen the scales of justice. That would be the
scales of justice tilting ever so slightly in favor of
either a plaintiff or a defendant in a civil case. So,
that's the standard of proof in a civil case. That's not
the standard of proof we use in criminal cases.

The standard of proof used fn a criminal case is more
powerful than that. 1It's proof beyond a reasonable doubt.

Now, proof beyond a reasonable doubt would be that kind
of proof that would leave you firmly convinced of the
defendant's guilt. Now, I'm going to tell you there's very
few things that go on in peoples lives that can be proven

beyond any doubt whatsoever, and that's not the standard of

607




O 0 N O v Hh W N =

N NN NN N e e R el ed
Vi AW N B O W NN VA, W N S

186

proof that the State is held to. They're not required to
prove their case beyond any doubt whatsoever.

I will tell you that if, based on your consideration of
the evidence, if ydu are firmly convinced that the defendant
is guilty of the crime charged, again, beyond a reasonable
doubt you must find the defendant guilty. However, on the
other hand, if you think there's a real possibility that the
defendant is not guilty, then you must give the defendant
the benefit of that doubt and find him not guilty.

Now, I will remind you that, during the trial, you and
I have had different duties to perform. 1It's been my job
and responsibility to preside over the trial, and I've had
to rule on the admissibility of evidence and questions
cohcerning the‘appropriateness of questions that may have
been asked, and I will tell you that if there was anything
that I ruled out, did not allow into evidence, or struck it
from the record, then you should not consider any matter
such as that at all in reaching a verdict.

You are to consider only the competent evidence that's
been put into the record of the case during the trial, and
you are only to consider the testimony which has been
presented from the Witness stand and the exhibits which have
been made a part of the record and any stipulations as to
the admissibility of evidence made by the attorneys 1in this

matter.
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I have now the additional duty of charging you
concerning the law, and I'm going to remind you, at the
beginning of the trial, I told you that I am the sole judge
of the 1aw>in this case, and it's your duty to accept and
apply the law as I now state it to you.

Again, if you have an idea as to what the law is or
what it ought to be, you should leave those notions outside
of the jury room. 1It's your responsibility to take the Taw
exactly as I state it to you and apply it to the.facts as
ydu find those facts to be because, in every case tried in
this Court before a jury, you are the so1e'and exclusive
judges of the facts.

Again, I'm going to caution you, you should not take
from anything that I have said or that I am saying or
anything that I do in this case to somehow indicate to you
thét I have an opinion one way or the other as to how you
determine the facts in this case. The law doesn’'t allow a
judge an opinion on that subject, and I can assure you I

have no opinion as to how you should determine the facts in

this case. So, don't infer, from anything that I've said or

done or might say or do, to indicate otherwise. I do not
have an opinion as to how you determine the facts in this
case.

As jurors, it's your duty to determine the effect, the

value, the weight, and the truth of the evidence that's been
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presented during this trial. Now, in doing so, you have the
right to consider two types of evidence, and Tet me explain
to you what I mean by the two types of evidence you can
consider.

The Taw generally classifies evidence as either direct
evidence or circumstantial evidence. Direct evidence is
testimony by a witness who claims to have direct knowledge
of the facts about which that person testified. Someone who
experienced the events about which they're testifying.  That
is someone such as an eye witness or a participant in an
event. They can testify directly as to what they saw,
heard, felt, smelled, things that they exberienced directly.
So, that's what we mean by direct testimony, direct evidence
on a particular 1issue. |

The other type of evidence that a jury has the right to
consider 1is what we call circumstantial evidence. Now,
circumstantial evidence is different from direct evidence.
Circumstantial evidence involves proof of a chain of facts
or circumstances that indicate the existence of another
fact. It's been described as proof of collateral facts from
which a main fact might be reasonably inferred.

That's a lot of lawyer language, and I Tike to use a
very simple example I've used as long as I've been on the
bench, and I think it explains to you what we mean by proof

of facts by circumstantial evidence.
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Let's say last night, before you went to bed, you
walked to the window in your bedroom and looked outside.
The stars were shining. 1It's a beautiful night out,
outside, and you went to bed and you slept well all night.
Didn't wake up at all.

The next morning you got up and walked to the same
window at your home and Tooked outside and the sun might be
shining. But then you notice,there's water dripping from
all the trees. The driveway in front of your house is wet.
The grass is wet. There's pﬁdd]es in the road.

Now, during the night, you slept well all night. You

didn't see it rain. You didn't hear it rain. So, you

didn't directly experience that. But from a chain of facts
that you know to be true, you could reasonably infer that at
sometime during the night it rained. So, that's what we
mean by a chain of facts or circumstances indicating the
existence of another fact or collateral facts from which a
main fact might be reasonably inferred.

so, that's what we mean by proof by circumstantial
evidence. So, circumstantial evidence is, is not based on
observation. 1It's based on evidence -- inference.

Now, the law doesn't make any distinction between the
weight or the value that you can give to either direct or
circumstantial evidence nor is there a greater degree of

certainty required for circumstantial evidence to be, to
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warrant a finding of fact than that of direct. I will tell
you, as jurors, you should weigh all of the evidence in this
case, both direct and circumstantial. And if, after you've
weighed all the evidence, if you're not convinced of the
defendant's guilt beyond a reasonable doubt, then you must
find the defendant guilty. However, on the other hand, if
you're firmly convinced of the defendant's guilt beyond a
reasonable doubt, you must find the defendant guilty.

Now, as being the finders of the facts, I exp1ained to
you, at the beginning of the trial, it's gonna be necessary
that you determine the credibility or the believability of
the testimony that you've heard during the cése, and that's
what credibility means. It just means believability.

It's your duty, as jurors, to analyze and evaluate the
evidence and determine which evidence cdnvinces you of 1ts
truth. 1In determining the believability of witnesses who
testified in the case, you can believe one witness against
all of them. You can believe all of them against one. You
can believe all of, part of, or none of what any one witness
may have said.

You, as the sole judges of the facts, have the right to
consider whether a witness may have, have an interest in the
outcome of the case, whether or not you believe a witness
may have a bias or a prejudice one way or the other, whether

or not the witness actually had the ability to know the

612 .




O 0 N O v Hh W N

N NN NN N B R B s e
Vi W N B O W 00N O Ut RAW N RO

191

facts that the witness purported to testify about, and
you've observed the witnesses as they testify, how they
delivered their testimony, the way they spoke. Use your
good common sense in evaluating the testimony that you've
heard. Make a determination as to the credibility or
be1ievabiTity of the testimony that you've heard 1in this
case.

Now, an issuevin this case has been the identification
of the defendant as the person who committed the crime
charged. Now, I will tell you, the State has the burden of
proving identity beyond a reasonable doubt. You must be
satisfied, beyond a reasonable doubt, of the accuracy of the

identification of the defendant before you can convict the

‘| defendant. Identification testimony is an expression or a

belief or an +impression by a witness. You must determine
the accuracy of the identification of the defendant. You
must consider the believability of each identification
witness the same way as any other witnesses.

You may consider whether the witness had an adequate
opportunity to observe the offender at the time of the
offense. This can be affected by such things as the length
of time that was available, how far or Cjose the witness was
from the, the alleged perpetrator, the Tighting conditions,

and whether the witness had the chance to see or know the

| person in the past.
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once again, I instruct you, the burden of proof is upon
the State. It extends to every»e1ement of crimes that are
charged and specifically it also includes the burden of
proving, beyond a reasonable doubt, the identity of the
defendant as the person who committed the crime.

I will tell you, as I've told you before, if, after
examining all of the‘testimony, if you have a reasonable
doubt as to the accuracy of the identification, you must
find the defendant not guilty. However, on the other hand,
after examining all the testimony, including the
identification testimony, if you are firmly convinced of the
defendant's‘gui1t beyond a reasonable doubt, you must find
the defendant guilty.

Now, in this case, the defendant has been charged‘with
several offenses, and I'm going to go over, first of all,
the offense of armed robbery. Armed -- the offense of armed
robbery is located in the South Carolina Code of Laws in
Code Section 16-11-330. The defendant, in those
indictmeﬁts, has been charged with armed robbery.

In order to prove this offense, the State must prove,
beyond a reasonable doubt, that the defendant took personal
property from the person or presence of another person.
Property 1is in the presence of a person if it's within that
person's reach, inspection, observation, or control so that

the person could, if not overcome with violence or prevented
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in this situation, step outside and we won't have a problem
with that situation. So, at this time if anybody wbu]d Tike
to leave, please do so.

Bring the jury in.

(WHEREUPON, the following takes place within the
presence of the jury.)

THE COURT: A1l right. The record will reflect the
jury's returned to the courtroom.

I've been informed by the bailiffs that a verdict has
been reached.

Is that true; Mr. Foreman?

FOREMAN: Yes, sir.

THE COURT: Pass the form to the bailiff please.

(WHEREUPON, the foreman complies.)

THE COURT: Thank you.

Madam Clerk, ydu can pub1ish the verdicts.

CLERK: Yes, sir. |

THE COURT: Court come to order while the verdicts are
read.

CLERK: The State of South Carolina versus Kenneth
Jowan Craig, we, the jury, unanimously find the defendant,
Kenneth Jowan Craig, concerning the offense of armed robbery
against Amanda Kiwitz, on Indictment Number 2012-2199, the
verdict is guilty.

We, the jury, unanimously find the defendant, Jowan,
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Kenneth Jowan Craig, concerning the offense of possession of
a firearm during the commission of a violent crime,
Indictment Number 2012-2199, the verdict is guilty.

We, the jury, unanimously find the defendant, Kenneth
Jowan Craig, concerning the offense of armed robbery against
Joseph McCullough, Indictment Number 2013-2855, the verdict
is guilty.

 We, the jury, unanimously find the defendant, Kenneth
Jowan Craig, concerning the offense of attempted armed
robbery against Brent Atkins, Indictment Number 2013-2844,
guilty.

we, the jury, unanimously find the defendant, Kenneth
Jowan Craig, concerning the offense oflattempted armed
robbery against Bryan Rogers, Indictment Number 2013-2845,
guilty.

We, the jury, unanimously find the defendant, Kenneth
Jowan Craig, concerning the offense of attempted armed
robbery against victoria Felton, Indictment Number
2013-2846, guilty. 4

we, the jury, unanimously find the defendant, Kenneth
Jowan Craig, concerning the offense of attempted armed
robbery against Julie Tesnar, Indictment Number 2013-2847,
guilty. A

We, the jury -- we, the jury, unanimously find the

defendant, Kenneth Jowan Craig, concerning the offense of
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atteﬁpted armed robbery against James Long, Indictment
Number 2013-2848, guilty.

We, the jury, unanimously find the defendant, Kenneth
Jowan Craig, concerning the offense.of attempted armed
robbery against Kimberly Henderson, Indictment Number
2013-2849, guilty. ' ‘

we, the jury, unanimoué]y find the defendant, Kenneth
Jowan Craig, concerning the offense of attempted armed
robbery aQainst Nikki Scfuggs, Indictment Number 2013-2850,
guilty.

We, the jury, unanimously find the defendant, Kenneth
Jowan Craig, concerning the offense of attempted armed
robbery against Jamie Mattox, Indictment Number 2013-2851,
guilty.

We, the jury, unanimously find the defendant, Kenneth

| Jowan Craig, concerning the offense---

(WHEREUPON, a phone begins to ring in the courtroom.)

THE COURT: Take that phohe please.

(Bailiff complies.)

THE COURT: Thank you.

Sorry, Madam Clerk, you may proceed.

CLERK: Yes, sir. '

We, the jury, unanimously find the defendant, Kenneth
Jowan Craig, concerning the offense of attempted armed

robbery against Linda Greene, Indictment Numbér 2013-2852,
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guilty.

We, the jury, unanimously find the defendant, Kenneth
Jowan Craig, concerning the offense of attempted armed
robbery against Kesha Jolly, Indictment Number 2013-2853,
guilty.

we, the jury, unanimously find the defendant, Kenneth
Jowan Craig, concerning the offense of attempted armed
robbery against Justin Harrison, Indictment Number

2013-2854, guilty.

Signed by the foreperson. Dated July the 25th of
2013. '
~ Ladies and gentlemen of the jury, is this your verdict
and still your verdict, if so, please raise your

right-hands."

(WHEREUPON, all jurors raise their right-hands at this
time.)

CLERK: So say you-all.

THE COURT: Thank you very much.

Anything further from the State before I release the
jury?

SOLICITOR JORDAN: No, sir, Your Honor.

THE COURT: Anything further from the defense?

MR. WHELCHEL: No, sir, Your Honor.

THE COURT: All right.

(WHEREUPON, the jury was dismissed at this time.)
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THE COURT: Any objection to that?

MR. WHELCHEL: Oh, excuse me, Your Honor.

THE COURT: It would be more.

MR. WHELCHEL: A year and a half. So, it would be 365
plus another 184, Your Honor.

SOLICITOR JORDAN: Your Honor, I just -- I don't know
the exact number of days, but he has been in custody since

January 215t 2012.

MR. ‘WHELCHEL: 549, Your Honor, according to the clerk.

THE COURT: That's what I added up too.

MR. WHELCHEL: Yes, sir.

THE COURT: I would ask you have a seat at the table.
It's gonna take a while to fill these out.

MR. WHELCHEL: Ye, sir.

THE COURT: So, you can have a seat back at the table
please.

MR. WHELCHEL: Yes, sir.

(Pause.)

THE COURT: You can approach the bar.

(WHEREUPON, the parties comply.)

THE COURT: All right. Mr. Kenneth Jowan Craig, it is
the Sentence of this Court, first of all, in Case Number
2012-GS-42-2199, Count One, which is for armed robbery, the
Sentence of this Court is that you be confined to the State

Department of Corrections for a period of 20 years. I have
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run that sentence consecutive to the sentence‘in the next
case and concurrent with the other sentences given on
today's date. 1I've given credit for 549 days.

~ The next case that I'm sentencing is Case Number
2013-GS¥42—2844, it's a case for attembtedlarmed robbery,
the Sentence 1is ten years. 1I've run that consecutive with
the first case I announced and concurrent with others.

on the possession of a weapon during the commission of

a violent crime, Case Number 12—Gs—42—2199,‘the Sentence is

five years. I've run that concurrent with credit for the
days that you've requested.

on all others, let's see, on the other armed robbery,
which is 2013-GS-42-2855, the Sentence is 20 years
concurrent with credit for time served.

‘on all attempted armed robberies, other than the one
I've announced eér11er, the Sentence is ten years run
concurrent with credit for time served.

Good 1uck to you, sir. A
DEFENDANT: Thank you, sir.
MR. WHELCHEL: Thank you, Your Hohor.

* * *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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CERTIFICATE

I, pamela E. Green, Official Court Reporter for the
Seventh Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and
evidence introduced in the trial of the captioned case,
ré]atiye to appeal, in the Court of General Sessions for
Spartanburg County, South Carolina, on the 22“d, 23rd, 24th,
and 25t day of July, 2013.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

August 24th, 2013

PAMELA E. GREEN, Court Reporter
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- STATE OF SOUTHGARGLINA - )* 7" ¥, . INDICTMENT - *
COUNTY OF SPARTANBURGY . T

| R ('R EF

At aaCburt‘ of General Sessions convenedon __ : . the' -

Grand Jurors of Spartanburg County present Upon thelr oath

ATTEMPTEDAARMEf):':ROBBERY

That Kenneth Jowan Cralg didin Spartan urg County on or about .January 21 '
2012, while armed with .a “pistol, olrk siingshot metal knuckles, razor, knife or other' '

deadly weapon or whrle allegrng. either by actlons or word, he was armed while usmg a:_'.' o '

representatton of a deadly weapon or any object which a person present during the’ “
commission of an attempted armed robbery reasonably believed to be a deadly
weapon, feloniously attempt to take from the person or presence of Bryan Rogers, by
means of force or intimidation, to wrt goods or monies, in violation of §16-11-330
(B),CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended.

Against the peace -and dignity of the State, and contrary to'the statute In such case

~ made and provided.
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:"A'STATEOF SOUTH CAROLINA L INDIGTMENT e
' ”COUNTY OF SPARTANBURG) o ' o
S S RULRER. R ]
Ata Court of General Sessnons convened on : i . the

4 _Gfand dytors of

Spartanburg County present upon thelr oath L

That Kenneth Jowan Cra:g |d n Spar’tanburg County on or. about January 21 ' ,
2012 while armed w:th a pistol, dark slingshot, metal knuckles, razor, knife or other T
deadly weapon or whlle alleglng, elther by actions or word he was armed whde usmg a’
representatuon of a deadly weapon or any object Wthh a person present dunng the
commission of an attempted armed robbery reasonably belleved to be a deadly
weapon, feloniously attempt-'to take fr‘om' the person or presence of Julie Tesnear, by
means of force or intimidation, to wit: goods or monies, in violation of §16-11-330

(B),CODE OF LAWS OF SOUTH CAROLINA, (1 976) as amended.

Against the peace and dignity of the State, and contrary lo the statute in such ‘case

| ASﬁ‘gT’*”T'?@'C'T%.i

* - mads and provided, .
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STATE OF SOUTH CAROLINA Yo UNDIGTMENT. e
’--COUNTY OF SPARTANBURG y PR o
o D , S N3 -
Ata Courtof Ge_noral_Sessions. convenedon___- = - . the

nd JurorsofSpartanbUfg céqmy. blgesonr upon -thoi'rjo‘atnfi :

That Kenneth Jowan Cralg did in Spartanburg County on or about January 21 B
2012 whue armed wrth a plstor, dirk, slingshot, metat knuckles, razor, knife - or other o

B deadly weapon or while alleging. gither by actions or word, he was armed whlle using a
representatron of a deadly weapon or any object which a person present dunng the *
commission of an’ attempted armed robbery reasonably believed to be a.deadly‘ A
weapon, feloniouély a,_ttempt_.to tako from the person or presence of Victoria Felton,: by
means ofvforoe or'vintimidation, to wit:'goods or monies, in violation of §16-11-330 -
(B).CODE OF LAWS OF SOUTH CARDLINA, (1976), as amended.

Against the peace and dignity of the Stafe, and contrary to the statute in such case

. 'made and provided. - ;.
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" STATE OF SOUTH CAROLINA o L INDICTMENT

COUNTYOF SPARTANBURG) ‘ e

BRI RN TREY o
AtaCourtofGeneral Sessions, convened on_._ _ .. lhe

: That Kenneth Jowan Cralg d1d in Spartanburg County on'or about January 21
2012 whlle armed with a pistol, dirk, slingshot, metal knuckles. razor Knife or other -
' deadly: weapon or while allegmg, enther by actlons or.word, he was armed:while using’ aA

. representatlon of a deadly weapon or any object which a person present dunng the
commission of an attempted armed robbery reasonably believed to be a deadly-
weapdn. feloniou_Sl'y attempt to take from the person or presence of James Long, by, .
mééns "of -force or intimidatibn, to wil: goods or monies, in viclation of §16-11-330
(B),CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended. '

Against the peace and dignity of the State, and contrary to the statute In such case

mad.e’and»‘prY?ded-, C
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1+ STATE OF SOUTH CAROLINA © )+ 1 25 ™ . NDIcTMENT &

'COU‘NTYOFISPARTANBUARG) o
L - . ER HIN 13 M3

At a Court of General Sessxons convened on ' _ _ - - the

_ That Kenneth Jowan Craig dld in Spananburg County on or about January 21 T
_ '2012 whlle armed with a pistol, dirk, snngshot metal knuckles razor, “knife or other
Vdeadly weapon or while alleging, either by acﬂons or word,; he \ was armed whue usinga |
representatlon of a deadly weapon or any obJect which a. person present during the
commnssxon of an attempted armed robbery reasonably beheved to be a deadly
Henderson, by means of force or lntzmldatlon, to wit: goods or monies, In wolatlon of
§16-11-330 (B),CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute-in such case

o made,a_nc"i'_pjrq\ii’ded.~..__._ o
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| STATEOF SOUTH CAROLINA 3 ) "o INDIGTMENT

COUNTY OF SPARTANBURG) . - S
CooIN I

At a Court of General Sessnons convened on L , ., the -

e Grand Jurors of Spartanburg Coun"'- rese . o
' -ATTEMPTED ARMED' ROBBERY:

‘ That Kenneth Jowan Craig did in Spartanbiig Cadity” en-6F ‘about January 21,
12012, while amed with a pistol, ditk, slingshot, metal knuckles, razor, knife or other
- deadly weapon or while alleging, either by actions or v'Q_d_rd, he was armed while using a
representatidh of a deadly we’apon.br éﬁy objef:t-which a péfson present during the
‘commission of an attempted armed robbery re,asonab!y'belieyed_to be a deadly
weapon, feloniously attempt to take from the pers'on.:or 'p,resenc:‘e' of Nikki Scruggs, by
means of force or intimidation, to wit:.goods of monies, in v.iolation of §16-11-330
(B).CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case

., " -made and provided.. - ..

 ASHISTANTSELICTOY
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‘STATE OF SOUTH CAROLINA' /)" 1 & " 1 o INpieTMBNT -~ .~ * 750 i

COUNTY OF SPARTANBURG ) o e
o R JUN 13 201

_ Ata Court of General Sessions, convened on __ ., the

 Grand Jurors of Spartanbiirg Courity présentiipdn heii-oaih: - -

'Thai Kenﬁeth‘ JQWa‘r\'C(algj: did:ih"s'pérjtéﬁbu'rg County on or about ..J'ériUéry. 2?1'. - :
. 2012, while armed with a pistol, dirk, élingshé‘t; rhe{_al knuckles, razor.' knife or other ‘ '
deédly weapon orwh_i!e-allegiﬁhg. eithek,by aé_tiqns or word, he'Was armed while usinga . . :
' rébresentétion of a deadly.weapon or any :Aobjeci which a person present during the
commission of an attempted armed robbery feasonably believed to be a deadly
weapon, feloniously attempt to take from the person or presence of Jamie Mattox, by
means of force or intimidation, to wit: goods or monies, in violation of . §16-11-330
{B),CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended. ’

. Against the peace and dignity of the State, and contrary to the statute in such case -

~"A$>(STANT SOLICITGH

- -, ‘made ahdf provided. - . S
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o ..“-ZSTATE oF SOUTH CAROLINA ) e INDeTMENT Y L
COUNTY OF SPARTANBURG ) o N
- : : JUN 13 2903
Ata Court of General Sessrons convened on ' o ./ the

o ";.:Grand.Jurors of .Spartanburg County present upon therr oath

"ATTEMPTED ARMEB ROBBERY

That Kenneth Jowan Cralg dld in Spartanburg County on or about’ January 21 ‘
2012, while armed wrth a plstol dirk, slrngsho’r metal knuckles razor, knife .or other
deadly weapon or while alleglng, elther by actions ¢ or word, he was armed whrle .usinga " '
representatron of a deadly weapon or any object which a person present durrng the
commission of an attempted armed robbery. reasonably believed to be a deadly
weapon, feloniously attempt to take from._'the person or presence of Linda Greene, by
means of force or'intimidation,'-to wit: goods or monies, in violation of §16-11-330
(B),CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended.

Agarnst the peace and dlgmty of the State. and contrary to the statute In such case

made and provrded
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© - STATEOF SOUTHCAROLINA ) - " INDIGTMENT. "~
. GoUNTY OF SPARTANBURG) ' | B

STREY -
Ata Courtof General Sessions convened on —— .-2:("3 . the

' That. Ke’hriéfh:'-;‘loi)\'{én éréig' did in Spartanburg County on or ébohtiJamjafy‘ ‘2'1 -

'2012 while armed with a sztol dirk, slingshot, metal knuckles, razor, kmfe or other

: deadly weapon or whlle allegmg. either by actions or word, he was armed while usmg a
representation . of a deadly weapon or any object which a person present dunng the
commission - of an_attempted armed robbery reasonably believed o be a deadly
weapon, feloniously attempt t.o-Ataké from_the person or presence of Kesha Jolly, by -
means of force or intimidation, to wit: goods or monies, in violation of §16-11-330

. (B),CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended. '

Against the peace and dignity of the Staie, and contrary fo the statute in ‘such case

made and provided. : "
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o STATE OF:SOUTH CAROLINA * ).~ " ©. .+ " ‘INDIGTMENT- " & 7
.COUNT,Y‘OF'SF"ARTAN‘BURG) T o
B N RN (I

Ata Court of General Sessions, convened on s i . the

, Grand Jurors of Spartanburg County present upon 1h i oath

That Kenneth Jowan Craig did in Spartanburg County on or about'January 21,

B 2012 whnle armed with a pistol, dirk, slingshot, metal knuckles razor, knife or other '} o

- deadly weapon or-while alleglng, either by actions or word, he was armed while using a.
representatlon of a deadly weapon or any object whlch a person present durlng the
commission of an attempted armed robbery reasonably believed to be a deadly
weapon, feloniously attenipt to take from the person or presence of Justin Harrison, by . :

" means of force or intimidation, to wit:. goods or monies, in violation' of §16-11-330
(B),CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended.

Agalnst ‘the peace and dignity of the Stale, and contrary 1o the stalute In such case

N made and provnded
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"' 'STATE OF SOUTH CAROLINA) * "~ - % %" " INDICTMENT "+

-~ COUNTY OF SPA,RTANBQRG_ )

At a Court of General Sessuons oonvened on \.\ wne 35 2013, the

That the Defendant Kenneth Jowan_ Cralg,. did m Spartanburg County on or
2 about January 21, 2012, while armed with a pistol, dirk, sllngshot metal knuckles razor,
i knlf.e'or other deadlylweapon or while alleging; egther by actions or’wo,rd._hg was armed

whi!e using a representation of a deadly weapon or any object which a pérson present
during the commission of the robbery reasonably believed to be a deadly weapon

feloniously. take from the person or presence of Amanda Kiwitz, by means of force,.

“violence and/or Intimidation, to wit: goods or monies, in violation of Section 16-11-330
(A), Code of Laws of South Carolina (1976, as-amended). ‘

COUNT TWO-POSSESSION OF FIREAEM DURING
COMMISSION OF A VIOLENT CRIME

That Kenneth Jowan Cralg did In Spartanburg.County on or about January 21,
2012, possess a firearm, durmg the commission of a violent cr1me as defined in Code

§16-1-60, to wit: ARMED ROBBERY, in VIolatron of Code §16-23-490 CODE OF LAWS

' OF SOUTH CAROLINA, (1976), as amended. -

Agalinst the peace and dignity of the State,-and cdntrary to the statute in such

.-, Gase made afid provided:. - -

- ﬁISTANT/SO‘“l;Id@d'. —
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" STATE OF'SOUTHCAROLINA *} “ %l . : " |NDIGTMENT -, ' . %F

COUNTY OF! spARfAN‘BURG ) : R
: R OFC B 201
Ata Courtof GeneralSesssons convened on : . the Grand

‘ ':,Jurors of Spa" : nburg County present upon theur oath

committ a fobbery while armed. with"a biétol "dlifk slingshot metal kn'uckles' razor, or -other

deadly weapon or whlle alfeglng, elther by actlon or words he was armed whde usmg a
representatlon of a deadly weapon or any object whtch a person present during the oommzssxon ’
of the robbery reasonably beheved to be a deadly weapon, and did feloniouslly take from the
person or presence of Justin Hofrison andlor Kesna Jolly and/or Linda Greene and/or Jamis
Mattox andfor Nikki Scruggs andlor Amanda Kiwitz and/or Kimberly Heriderson and/or James
Long and/or Joseph McCuHo_,ugh anolor Julie Tesnear and/or \ﬁctoria Felton and/or Bryan
Rogers and/or Brent Atkins by means of force, violence, and/or intimidation, fo wil: goods or
monies, in violation of §16-11-330 (A), THE GODE OF LAWS OF SOUTH GAROLINA, (1976),
as amended

_ COUNT TWO POSSESSION OF WEAPON DURING COMISSION OF VIOLENT
. . ' CRIME '

That Kenneth Jowan Cralg dld in Spartanburg County on or about January 21, 2012
possess or wsubly display a firearm during the commnssuon or attempted commission of a violent
crime, to wit: Armed Robbery, all in violation of § 16- 23-490 CODE OF LAWS OF SOUTH
CAROLINA, (1976) as amended

Against the peace and dignl{y of the State, and contrary to the statute in such case " -

‘made and provided. - -

‘ L K g
ASSISTANT soucwey .
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“STATE OF'SOUTH.CAROLINA * J" = .+ INDICTMENT 5 o
é:ouNTY'vfo'é«:'sPAR;T‘ANBURG )

: L :UNHZ(HS . :
AtaCourt ofGeneraI Sessmns, convened on : ., -the. Grand .

Lo ‘Jurors of Spartanburg County presentiupon thelr oath

- ARMED R ROBBERY

** That the Defendarit, Kenneth Jowan Cra .-d]d”in'-S'p'é'r&nbu'rg' County,: on r'abébt“ s
' January 21 2012, whlle armed wnh a pistol, dlrk slingshot, metal knuckles razor. kmfe |
or oth_gr dead,ly weapon-or while al]eglng, A_Qlther by actlons or word, he was armed while
using a representation of a déadl&weapon or any object which a person present during
the commission of the robbery réas‘onably,belie\;éd to be a deadly weapon feloniously
‘take from the person nr presence-of Joseph McCullough, by means of force, violence
and/or intimidation, to wit: goods on moniés. in violation of Section 16-11-330 tA), Code

of Laws of South Carolina (;[ 976, as amended_).

Against the peace and dignity of the State, and contrary to the statute in such casé

- _"made and provided. - -

ISTANT oucl‘A
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?"-fSTATE OFSOUTH CAROLINA 1) ' o NDIGTMENTT
. COUNTY OF SPARTANBURG) '

SN 1Y i
AtaCourtofGeneral Sessrons, convened on____ RS .. -the,

: d Jurors of Spartanburg County present upon their oath

T -‘EMP ED: ARMED ROBBERY

That Kenneth Jowan Craig dld in Spartanburg County on or- about January 21, :

. 2012, whr!e armcd with a pistol, dirk, slingshet, metal knuckles, razor, knife or other.
deadly weapon.or: whlle anegmg, either by actlons or word, he was- armed wiille usmg af
| representatron of a deadly weapoh or any object whrch a person present during the
commission of an 'attemp'ted ‘armed robbery reasonably believed to be a deadly
weapon, feloniously attempt to. take from the person or presence of Brent Atkins, by
meane of force or inﬁmidetion, to wit: geods or monies, in violation of §16-11-330
(B),CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended.

: Agalnst' the peace and dignity of the State, and confrary to the statute’In such case

- made and-providex




214

STATE OF SOUTH CAROLINA )~ " " - “INDICTMENT - =77
COUNTY OF SPARTANBURG) ' ; R

o S SRR R EE R
AtaCourt ofGeneraI Sessions, oonvened on___ . the

: E-‘Grand Jurors of Spartanburg County present upon therr oath

y. ‘TTEM PTED ARMED ROBBERY

That Kennethdowan Cralg dld in Spartanburg County on or about January AP
.2012 wh:le armnd with .a prstol d:rk, slingshot, metal knuc.des razor, knife or other-

» deadly weapon or. WhI|B alleging, elther by actions or word he was armed whlle usmg a
representation of & deadly weapon or any . object which a person present dunng thel N
commlssron of an attempted armed robbery reasonably believed to be a ‘deadly
weapon,. felomously attempt to take from the person or presence of Brent Atkms by

" means of force or intrmida’uon to wit: goods or m0n|es in violation of §16- 11-330
(B),CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended.

Agaihst the peace and dignity of the State, and contrary 1o the statute in éuch case

/made and provided. - - -




STATE OF SOUTH CAROLINA) INDICTMENT
) .
COUNTY OF SPARTANBURG )

At a Court of General Sessions, convened on J wnNe 13, 2013  the

Grand Jurors of Spartanburg County present upon their oath:

COUNT ONE-ARMED ROBBERY

That the Defendant, Kenneth Jowan Craig, did in Spartanburg County on or
about January 21, 2012, whils armed with 2 pistol, dirk, slingshot, metal knuckles, razor,
knife or other deadly weapon or while alleging, either by actions or word, he was armed
while using a representation of a deadly weapon or any abject which a person present
during the commission of the robbery reasonably believed to be a deadly weapon
feloniously take from the person or presence of Amanda Kiwitz, by means of force,
violence and/or intimidation, to wit: goods or monies, In violation of Section 16-11-330
(A), Code of Laws of South Carolina (1976, as amended).

COUNT TWO-POSSESSION OF FIREARM DURING
' COMMISSION OF A VIOLENT CRIME

That Kenneth Jowan Cralg did In Spartanburg County on or abodt January 21,
2012, possess a firearm, during the commission of a violent crime as defined in Code
§16-1-60, to wit: ARMED RQBBERY, in violation of Code §16-23-490. CODE OF LAWS
OF SOUTH CAROLINA, {1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided.
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals
APPEAL FROM SPARTANBURG COUNTY RE@EWBD
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APR 2 1 2014
The Honorable Roger L. Couch, Circuit Court Judge
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Appellate Case No. 2013-001690

The State............... Respondent,
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PROOF OF SERVICE

- I hereby certify that a true copy of the Record on Appeal in the above-referenced case
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to address shown below.
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The Hon. Jenny Abbott Kitchings, Clerk of Court
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1015 Sumter Street

Columbia, SC 29201 ~

Re:  The State v. Kenneth Jowan Craig
Appellate Case No. 2013-001690

Dear Ms. Kitchings:

On behalf of Appellant Kenneth Jowan Craig, please find enclosed an original
and ten (10) copies of the Record on Appeal, along with the Proof of Service. Please
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By copy of this letter and as evidenced by the attached Proof of Service, we
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