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THE BOOZER LAW FIRM, LLC

Lance S. Boozer, Esq.*
*Also admitted in Florida

1331 Park Street Telephone: 803-608-5543 Email: Isb@boozerlawfirm.com
Columbia, SC 29201 Fax: 803-926-3463 Website: www_.boozerlawfirm.com

April 21, 2014

The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina RECEIVRD

P.O.Box 11330

Columbia, SC 29211 APR 29 ZUM
The Honorable Liz Godard
Clerk, Aiken County iS.C- SUPREME COURT

P.O. Box 583
Aiken, SC 29802-0583

RE: Thaddeus Curry, #301924 v. State of South Carolina
2011-CP-02-2719

Dear Mr. Shearouse and Ms. Godard:

Enclosed for filing is a Notice of Appeal in the above-referenced case. Also enclosed are
the following:

(1) Proof of Service of the Notice of Appeal;
(2) A copy of the Order which is to be challenged on appeal; and
(3) Prior Order of Appointment of Counsel.

As | was appointed to represent Mr. Curry in his PCR proceeding, I anticipate that the
Office of Appellate Defense will represent Mr. Curry in this appeal.

Yours very truly,

e 5&7
Lance S. Boozer

Enclosure
cc: Daniel Gourley, AAG
Loriene French, OAD




THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM AIKEN COUNTY
Court of Common Pleas

The Honorable Edgar W. Dickson, Circuit Court Judge

Case No. 11-CP-02-2719

Thaddeus Curry, #301924,.......c.coooviuiieiiereeeieeere et Petitioner,

State of South Caroling,............ccveeiieniieiiieenieeieeseeceeeee e Respondent.

NOTICE OF APPEAL

Now comes the Petitioner, by and though his undersigned and appointed Attorney, stating
Petitioner’s Notice of Appeal should be heard pursuant to the Final Order of the Honorable
Edgar W. Dickson which granted an Austin review of the Honorable W. Jeffrey Young’s Final
Order dated October 1, 2010, in Case No. 2008-CP-02-1271. The Petitioner received written
notice of the Final Order granting an Austin review on April 14, 2014. A copy of the Final Order

is attached herewith. RB
; ED Respectfully submitted,

APR 25 76 ' PE;W
0l4 S
T 8.C Lanés/ Boozer
194 SUPREME COURT The Boozer Law FirAC
1331 Park Street

Columbia, SC 29201
Tele: 803-608-5543

Columbia, South Carolina
April 21,2014




THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM AIKEN COUNTY
Court of Common Pleas

The Honorable Edgar W. Dickson, Circuit Court Judge

Case No. 11-CP-02-2719

Thaddeus Curry, #301924,.............. s Petitioner,

State of South Caroling,...........ccccveviiiienieeiieerere e Respondent.

PROOF OF SERVICE

I, Lance S. Boozer, attorney for Petitioner, certify that I have today served within Notice
of Appeal upon the Respondent by depositing a copy of it in the United States Mail, postage
prepaid, addressed to Assistant Attorney General Daniel Gourley, P.O. Box 11549, Columbia,
SC 29211. 1 further cert_i%j_that all parties required by Rule to be served have been served this

21% day of April, 2014,

Lance S. Boozer
The Boozer Law Firm, LLC
1331 Park Street

Columbia, SC 29201

Tele: 803-608-5543
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STATE OF SOUTH CAROLINA )
COUNTY OF AIKEN )
)

Thaddeus Curry, #301924, )
)

Applicant, )

)

Vs, )

)

State of South Carolina, )
)

Respondent. )

)
Presiding Judge:

Applicant’s Attorney:

Respondent’s Attorey:

PCR Counsel:
Date of Hearing:

H a3, HaArNz,

IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT

2011-CP-02-2719

ORDER GRANTING AN APPEAL
PURSUANT TO AUSTIN V. STATE

5 R

The Honorable Edgar W. Dickson
William Sussman, Esquire

Daniel Gourley, Esquire

Lance Boozer, Esquire

January 22, 2014

This matter comes before the Court by way of an application for post-conviction relief

(PCR) filed December 5, 2011. The Respondent made its Return and Motion to Dismiss all

claims except Austin review on July 30,

2012, An evidentiary hearing on the matter was

convened on January 22, 2014, at the Aiken County Courthouse. The Applicant was present at

the hearing and represented by Lance Boozer, Esquire. Daniel Gourley, Esquire of the South

Carolina Office of the Attorney General represented the Respondent.

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the

Clerk of Court for Aiken County. Applicant was

indicted at the May 2004 term of the Aiken County Grand Jury for murder (2004-GS-02-0839)

and possession of firearm or knife during commission of or attempt to commit a violent crime

(2004-GS-02-0838). Applicant was represented by Michael Chesser, Esquire. On May 10-13,

2004, Applicant proceeded to a jury trial before the Honorable Reginald I. Lloyd. Applicant was

B
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found guilty and sentenced to life imprisonment for murder and a consecutive term of five years
incarceration for possession of firearm or knife during commission of or attempt to commit a

violent ¢rime.

A Notice of Appeal was filed on Applicant's behalf, the South Carolina Court of Appeals
affirmed Applicant's conviction and sentence. State v. Curry, 370 S.C. 674, 636 S.E.2d 649 (Ct.
App. 2006). The South Carolina Supreme Court denied Applicant’s petition for writ of certiorari,
and the remittitur was sent on April 4, 2008.

Applicant subsequently filed an application for post-conviction relief (PCR) on July 24,
2008 (C.A> No. 2008-CP-02-1271), alleging ineffective assistance of counsel and after
discovered evidence The State made its Return on or about February 17, 2009. An evidentiary
hearing was convened into the matter on January 29, 2010, and reconvened on July 14, 2010, at
which Applicant was presented and represented by William J. Sussman, Esquire. The
Application was denied and dismissed with prejudice by the Honorable W. Jeffrey Young by
order dated October 1, 2010, and entered October 8, 2010. A timely Notice of Appeal was filed
by the Applicant. By Order dated December 22, 2010, the South Carolina Supreme Court
dismissed Applicant’s appeal for failure to request the transéript within the prescribed time. The
remittitur was issue on January 7, 2011.

ALLEGATIONS
In his current application, the Applicant alleges that he is being held in custody
unlawfully for the following reasons:
1. “This PCR application is a request for a “Belated appeal”
purusant to Austin v. State, 409 S.E>2d 395, 396 (1991)™;
2. “Denial of right to an Appellate Counsel’s assistance in
seeking review of the dismissal of his application for Post-

Conviction (A PCR) No., 2008-CP-02-01271, Resulting in the
denial of the right to appellate review of the Judge’s dismissal

ot
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of his A PCR due to the failure to request the transcript within
the prescribed time as provided by Rule 207 of the S.C.
Appellate Court Rules.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Applicant alleges that he was denied the right to appeal the dismissal of his previous

post-conviction relief application. Pursuant to Austin_v. State, 305 S.C. 453, 409 S.E.2d 395
(1991), a post-conviction telief applicant may petition the South Carolina Supreme Court for
discretionary review of the dismissal of thei; application.

After review of the facts and circumstances surrounding the waiver of the Applicant’s
right to appeal the denial of allegations in the Applicant’s post-conviction relief application, the
parties below have consented to the granting of an appeal pursuant to Austin v. State of the
Applicant’s first post-conviction relief application (2008-CP-02-1271). VThe parties agree that the
Applicant did not voluntarily waive his right to appeal the post-conviction relief court’s denial
and dismissal of the Applicant’s application for post-conviction relief. Counsel for the Applicant
has indicated the Applicant did not freely and voluntarily waive the right to appeal his first
application for post-conviction relief and that he failed to file a motion to be relieved as counsel.
Counsel indicated he was unaware that he was counsel of record for Applicant’s appeal and
therefore did not know he was required to order the PCR transcript.

Based upon the foregoing, this Court finds that the granting of an appeal of the
Applicant’s fiest PCR (2008-CP-02-1271) pursuant to Austin v. State is warranted. It is
appearing the below listed individuals all consent to the granting of a PCR appeal in this matter.
This Court also finds that all other allegations raised in this application will be addressed in a

separate order.

3/.* &
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IT IS THEREFORE ORDERED:

1. That the Applicant remain in the custody of the South Carolina Department of
Corrections; and

2. That the Applicant be granted an appeal of case 2008-CP-02-1271 pursuant to Austin
v. State.

AND IT IS SO ORDERED this 8’ __ day of 747»«( ,2014.

Edgar W. Dickson
Presiding Judge
2" Judicial Circuit

Ehongionny , South Carofina.
g O
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL CIRCUIT
COUNTY OF AIKEN )
) CASENO.:2011-CP-02-2719
)
THADDEUS LORENZO CURRY, #301924 ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
vs. )
)
STATE OF SOUTH CAROLINA )
Defendant. )
Plaintiffs Anomey: ’ Defendant’s Attorney:
Lance Boozer, Bar No. Daniel Gourley, Bar No.
Address: Address:
1331 Park Street PO Box 11549
Columbia, SC 29201 Columbia, SC 29211
Phone: Phone: Fax
Fax E-mail: Other:
E-mail: Other:

[ ]MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IIT)
DIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS H and III)
CIPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IID)

SECTION I: Hearing Information

Nature of Motion:
Estimated Time Needed: Court Reporter Needed: [ JYESAX] NO

SECTION II: Motion/Order Type

["IWritten motion attached
(XIForm Motion/Order
I hereby movefc)r/r;? actign by the court as set forth in the attached proposed order.
_ / W March 7, 2014
Signature of Attorney for [ | Plaintiff X] Pefendant Date submitted

.SECI'IO}/(I]: Motion Fee
{J PAID - AMOUNT: §
(J EXEMPT: [J Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[) Indigent Status ] State Agency v. Indigent Party
[[] Sexually Violent Predator Act [ Post-Conviction Relief
(] Motion for Stay in Bankruptcy
{_1 Motion for Publication [ "] Motion for Execution (Rule 69, SCRCP)
[_] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter: ’

(] Other:
JUDGE’S SECTION l
E]d::ouon Fee to be paid upon filing of the attached | JUDGE CODE P L{’, ' \(m)_\{
[ Other: Date:
CLERK'S VERIFICATION
Collected by: Date Filed:

[T MOTION FEE COLLECTED: §

[ ] CONTESTED - AMOUNT DUE: §
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ATTORNEY GENERAL

April 11,2014

The Honorable Liz Godard
Clerk of Court, Aiken County
Post Office Box 583

Aiken SC 29802-0583

Re: Thaddeus L. Curry, 301924 v. State of South Carolina
. 2011-CP-02-2719

Dear Ms. Godard:

Enclosed please find the original Order Granting an Appeal Pursuant to Austin v. State
signed by the Honorable Edgar W. Dickson in the above-captioned case, for filing in your office.
Please forward a time stamped copy back to our office for our file.

Sin

~O

74

Daniel Gourley
Assistant Attorney Gener;

DG/ck
Enclosure

REMBERT C. DENNIS BUILDING  «  POST OFFICE BOX 11549« COLUMBIA, SC29211-1549 o TELEPHONE 803-734-3970 » FACSIMILE 803-253-6283
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF AIKEN CASE NUMBER 2011CP0202719
IN THE COURT OF COMMON PLEAS
Thaddeus L Curry South Carolina State of
PLAINTIFF(S) DEFENDANT(S)
Attorney for: [_] Plaintiff [ ] Defendant
Submitted by: (] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

modify arbitration award;
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed; [J Reversed; ) Remanded; {7 Other:

{J JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

X DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [} See Page 2 for additional information.

(0 ACTION DISMISSED (CHECK REASON): {J Rule 12(b), SCRCP; [T Rule 41(a), SCRCP (Vol. Noosuit),
[J Rule 43(k), SCRCP (Settled); [J Other:

[] ACTION STRICKEN (CHECK REASON): [T Rule 40(j) SCRCP;  [] Bankruptey;
{7] Binding arbitration, subject o right to restore to confirm. vacate or [] Other:

]

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT [S ORDERED AND ADJUDGED: [X Sec attached order; (formal order to follow) [ Statement of Judgment by the Count:
ORDER INFORMATION

This order [ ] ends (] does not end the case.

Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of molion pursuant to the SC Rules of Civil Procedure. Amounts 1o be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be providcd to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

4/1412014
Circuit Court Judge Judge Code Date
For Clerk of Court Office Use Only

CPFORMA4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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This judgment was entered on 4-14-14, and a copy mailed first class or placed in the appropriate attorney's box on 4-14-14, to

attomneys of record or to parties (when appearing pro se) as follows: S
Lance S. Boozer 1331 Park Street Columbia, SC 29201 ;’;2“1'?' Francis Gourley I1 P.0 Box 11549 Columbia, SC
ATTORNEY(S) FOR THE PLAINTIFF(S) A RNEY(S) FOR THE DEFENDANT(S)

Court Reporter Liz Godard - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORMACM
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CA«KOLINA ) IN THE COuURT OF COMMON PLEAS
COUNTY OF AIKEN ) Second JUDICIAL CIRCUIT
Thaddeus L Curry, ) CASE NO.: 2011CP0202719
Plaintiff(s), ) APPOINTMENT OF COUNSEL OR GAL
-vs- ) (Select one.)
South Carolina State of, ) [J ORDER
Defendant(s). )} [XAMENDED ORDER
TYPE OF CASE/PROCEEDING: (Check one.)
B Post-Conviction Relief (PCR)/Mhabeas case [ Adoption ] Juvenite
{3 SvPcase O Custody and/or Visitation O Abuse and Neglect
{7 Minor Name Change [J Other: Post Convict Rel 500

It appears Thaddeus L Curry, who is a litigant in this case, is entitled to court-appointed counsel or a
guardian ad litem.

It further appears that: (Se/ect only one.)
counsel/guardian ad litem has not yet been appointed by the court; therefore, an appointment for
counsel/guardian ad litem is necessary.
counsel or a guardian ad litem was previously appointed by the court but has indicated either a possible
conflict of interest, an entitlement to exemption, or other good cause warranting the appointment of new
counsel or guardian ad litem based on:
counsel was previously appointed by the court but has not indicated that the litigant has retained private
counsel and is no longer entitled to appointed counsel.
court appointed counsel has obtained , Esquire as substitute counsel pursuant to Rule 608(h)(2); provided.
however, only the member who originally received the appointment and who sought substitute counsel shall
receive credit.
Other: .

O 00O ®O

Therefore, it is ordered that Lance Boozer hereby is appointed as (Select one.)

X counsel [J lead counsel (if capital PCR case) [ guardian ad litem
for the above-named person. Any counsel or GAL previously appointed is/are hereby relieved.

(] (47 Death Penalty PCR Case) It is furthes ordered that , Esquire, is hereby appointed as second counsel
in this capital PCR case.

The clerk of court is directed to forward a copy of this order to all persons entitled to notice.

IT IS SO ORDERED
.luly 9, 201 3 W@L
BClerk of Court
Plaintiff Attorney: .
Lance Boozer Thaddeus L Curry
1331 Park Street PO Box 205 4
Columbia SC 29201 Ridgeville SC 29742 a2
ERATT
t
Defendant Attomey: .. =R N aad
Daniel Gourley w7 Hodet I UH
PO Box 11549 (e Y
Post-Conviction Relief Section el oas i "’
Columbia, SC 29211 /L(@O&
O ig

CP20 (08/08)
SCCA/267 (03/07)
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: Ca:ohna Department of Correctlons pursuant to orders of commitment of the Clerk of Court for -

' STATE OF SOUTH CAROLINA |

- .

S y "IN THE COURT OF COMMON PfEAS§ 2 201p
COUNTY OF AIKEN y
» o - 2008-CP-02-1271 5% ’D"~ .
Thaddeus Curry, #301924, ) R
: ) :
Applicant, ) \
v ) - ORDER OF RI$] ~
State of South Carolina, )
A ‘ . )
Respondent. )
- . )

‘This mafter comes before the Court by way of an Application for Post-Conviction Re]ief ﬁied

. July 24, 2008 The x\espondent made its Retum on or about February 17, 2009 An evxdenuary _

.heanng into the mattcr was convened on Janua.ry 29, 201 0, and reconvened on July 14 2010 atthe’

Aiken County Courthouse; The Appllcam was present at the hearing and,was ,represented' by”

) W1!ham J. Sussman, Esqmre The Respondent was represented by Mary S. Wllhams of the Scuth »

o Carohna Attomey General's Ofﬁce )

At the heanng, the Applicant testlﬁed on his own behalf and presented tesnmony from -

Yvonne Fraraccio (“\/Iothcr“), Valerle Fehua Curry (“Stster"), and Charlette Broadwater

: (“Broadwater"). Also testifying wa_s Michael Chesser, Esqmre (“Counsei" ). Thxs Court had before it

the records of the Aiken County Clerk of Count, the trial transcript, the aﬁpellate reOOrds,'and the -

Applicant's records from the South Carolina'Depanment'of Corrections.' '
PROCEDURAL HlSTORY

The records before thls Court indicate that the Appllcam is presenﬂy oonﬁned in the South

L or1s ,m-_or <0Lmu,\uouw~
lof12 (,oUhTyoFAlK

- ' . ¢ Cﬂun 0[ Caml o contify
Zp) 9 ' ' e G‘?mmn;ﬁo(:unrf Squih Cm’unamdnmo hcwg of the
© sessions fOr ws a tue an this
: : xh:x the forcgoing Jm:i: have been filed B ﬂ‘)’ office &
15 W .

gerus 2@1&

mon Picas and Gcnmn

origingd dooumen
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Aiken County Apphcant was mdlcted at. the May 2004 term of the A:ken County Grand Jury for
Murder (2004 GS 02 083 9) and Possessmn ofi"'ream] or Kmfe dunng Commrssron ofor Attempl to -
Commlt a- Vlolent Crn:ne (2004 GS 02- 0838) Apphcant was represented by Michael Chesser
Esquu—e On May 10-13, 2004 Appllcan( procwded to aJury mal before the Honorable Regmald I
Lloyd Apphcant was found guxlry and sentenced to lifc 1mpnsonment for Murder and to a
consecutive term of ﬁve (5)- years for Possession of Firearm or Knife during Commission of or
A‘ttempt to Commit a Violent Crime. o ‘

A Nonce of AppeaJ was filed on Applu.ant s behalf, the South Caro]ma Court of Appeals
acﬁxmed Apphc.mt s conviction and sentence. " Siate v. C\_rﬂ‘, 370 S C 674, 6’6 S 24 649 (Ct

pp 2006) The South Carolma Supreme Court demed Apphcant s Petition for Wnt ofCernoran

'and the Rcrnlttltur was sent on Apnl 4, 2008..

- In hlS current appllcatlon for post con+tion relxef(PCR), Appllcant alleges that heis bemO:
held in custody unlawfully for the'followmg reasons:

1. Inef‘fectlve assistance of counsel.: . o
a. “A copy of my arrest warrant was. del:vered to me 4-17-03... [ was indicted a
year  later ‘May 10, 2004. Rule 3(c) under criminal procedure in the South
Carolina Rules of Court Handbook states (action on a warrant) within (90) days
"after receipt of an arrest warrant from the Clerk of Court, the Solicitor shall take
. action on the warrant by (1) preparing an indictment for presentment to the Grand
_Jury, which indictment shall be filed with the Clerk of Court, assigned a criminal
case number, and presented w; the Grand Jury, (2) formally dismissing the
warrant, noting on the face the action taken; or (3) making other affirmative
disposition in writing and filing such action with the Clerk of Court. Counsel[o]r
Michael Chesser did not timeciy move to quash my indictments, couns[elor]
Michael -Chesser did not challenge the legality and sufficiency’ of the process ‘of
State Grand Jury before the j Jun, rendered a verdict in order to preserve the error
for direct appellate review.’
. b. "‘l went-to trial the same day | was mdlcted ’in vxolauon of. Rule 40 (b) :
..Couns[elor] Michael Chesser did not tnmely move to quash my indictments,
eouns[elor] Mlchael Chesser did.not challenge the legality and sufficiency ofthe
-process of State Grand Jury before the Tnal Jury rendered a verdict in order to -

2ofl12
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I.

preserve the error for dlrect appellate review. Couns{e]or] M:chael Chesser was '
ineffective.” : :

Aﬁer-dlscovered evidence.

a.

'Affidavit of Anthony Savage that he was threatened by the pohce mvestmator
and sollcxtor to lie in court in order to reduce hlS own sentence :

:_In his Recast Petition. for Post_Conviction Relief, Applicant set out the fo]lé»}}ing claims:

L

Ineffectwe assistance of counsel.

a.

..failing to act reasonably and:competently by neglectmg to nge Petmoner all of
the evidence in his case and failipg to afford Petitioner an opporrumty to evaluate and

r ce-.ve competént counsel’s advice.”

..the indictment against [Applicant] does not set forth the elements of the crime
suﬁicxently to satisfy the statutes he was charged with ‘and provide constitutional’

-notice to the Defendant and they::fore, a Motion to Quash said indictment should have
- been filed by his counsel who Was ineffective for failing to do so. The facts alleged in

the indictment are not support.,d by the evidence and do not sufficiently charge:
[Applicant] with a violation of law. Furthermere, Trial Counsel failed to Move to
quash [Applicant’s] indictment and failed to move for a. continuance as he was
indicted and tried on the same day : -
“Trial counsel failed to conduct an independent mvesuoanon of mztl gatmg ev:dence

* i. Failed to retain a mitiga-ion investigator as authonzed by Akc V. Oklahoma

‘and Wiggins v. Smith. :

“Counsel failed. to mtemew and call obwous defense w:messes and mvesngate_ B
sources for impeachment.” °

“Counsel failed to develop evidence that Petmoncr s Co Defendant was the one who
committed the crime and failed.to call his alibi witnesses.’

“Counsel failed to'advise the Patitioner’s of his nght to appeal and that he was not
properly advised under Boykin _\__1_\_la_b_a_m_§

. ““Trial Counsel failed.to properly keep Petmoner mformed as to the evxdence agamst

him and failed to provide him copies of his file.”

“Trial Counsel falled to object to the line- up/1dent1ﬁcatlon as 1mperrmssxbly
suggestive.” . .

“Trial Counsel failed to file for Speedy Trial” S
“Trial Counsel failed to raise the issue of inconsistent dates of his indictment.

.Defendant’s indictment specifically shows that it was filed on May 6, 2004, however,’

the Grand Jury did not convene until May 10, 2004, and no Motion to Quash said
Indictment. was ever filed. Furthermore., Defendant shows that no_copy of said -

~ * Indictment was ever furnished to the Defendant prior to Trial and his Trial counsel

—

never moved for a continuance in order to properly mvestlgate whether ornot a "

‘Motion to Quash saig Indic¢tment should’ have been filed.™
. “Appellate counsel failed to rajse these issues on appeal.”

..failing to visit [Applicant] at the jail sufficiently to advise the [Appllcant] ofall of .
the evxdence agamst him and provide the {Apphcant] with an opportumty to make an
: 3 of' ! 2 : o
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intelligent and knbwing decision ‘as to whether or not to enter a guilty plea in
violation of Petmoner s consmut:onal and due process ng,hts under the ax.thcmy
aforesaid.” - -~ :

. “Petiticner shows that Trial counsel knew that there was a motive for Co- Defendant
Savage to lie on him'in as much as Petitioner had been involved .in an Atiempted

Armed Robbery earlier in the year and had given a full confession implicating
Defendant Savage. This fact was known to Trial counsel and he fax]ed to cross

- examine or impeach Savage on his testitmony.”

“Petitioner shows that the Solicitor’s Office failed to act on his Arr%t Warram wzthm -

.ninety days of having received same from the Clerk of Court pursuant to South -
. Carolina Rules of Procedure, Rule 3cand therefore the Court lacked subJect matter

- jurisdiction. for trying the case.’

o9

“Petitioner shows that Trial counsel never argued the van'ous inconsistencies between
the testimony of the State’s witnesses in his closing argument, specifically, the -

- description of Petitioner, what. _eloth&s he was wearmg that mght, what car he was' )
- dnvmg and who he was with.” ~ : - ’

..Trial counsel failed to poll the jury.” )
.never received notice of thepossibility of being sentenced to Life Wlthout Parole

and this was not drscussed wuh Petmoner prior to his trial nor was his potermal'»

sentence discussed.” .
..Prosecutor violated Petmoner s due process rights' by o*‘fermg the testimony of -

' Jererny Simuels at trial which ne knew or should have known would be perjured.

Simuels made several different statemeunts about what happened that night and yet the -

: prosecutxon still had the witness take the stand and defense counsel failed to properly -

object.’

. -Prosecutor:failed to disclose mconsuste'nt statements ofJeremy Snmuels in vnolat:on T

of Brady v. Maryland.
On p. 3 of trial transcript, sohutor informed the trial court that Apphcant was also

_ charged with Attempted Armed Robbery (2004-GS-02-0037). The indictment did not
- exist and Applicant was not tried for the charge. Trial Counsel failed to object. This -

impropérly prejudiced the court against Applicant. Also, Applicant was not given

: coplcs of indictments in advance, and Counsél should have moved for continuance.

u.

..Indictments against [Applicant] were invalid and failed to provide notice of thc I

tlme or location to the Defendeiit so he could properly prepare his ahb1 defense. .

Ineffecnve assistance of appeltate counsel
.a. .

..Appellate counsel failed to t_horoughly discuss all xssues of his trial and Pte- tnal
Motxons with Petitioner prior tcr perfecting the appeal and failed to raise all relevant
" issues previously discussed for ghie Appellate Court to review and determine whether

or not Peutloner recexved a faxr tnal "

FIND’NGS OF FACT A\'D CONCLUSIONS OF LAW

Thls Court has had the opportumty to review the record in 1ts ermrety and has heard thc

4of12




e
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 testimony at the post-conviction relief hearing. - This Court has further had the opportunity to observe

the wi‘inesses presented at the headng, elosely pass upon their credibility and-weigh their testimon’y :

- accordingly. . Set forth below are the relcvant findings of facts'and conclus:ons of law as requ1red

pursuant to S. C Code Ann §17 27 80

Ineffectrve Assnstance of Counse!

o --\4 _
- The Applicant all'eges he received ineﬁ'ttctive assistance of counsel. In a PCR action, “{t}he

burden of proof is on the applicant to prove his allegations by a preponderance of the evrdence

Frasier v. State 351 s.C. 385 389, 570 S E.2d 172, 174 (2002) (cmng Rule 71. l(e) SCRCP)
’ Where meffet,nve asststance of co;u-‘s\.l is alleged as a ground lnef the AppllCcﬁ]l must pr ove-_
_that counsel s conduct so undermmed the proper ﬁmctxomng of the advemanal process that the tnal :

: ca.nnot be rehed upon as havmg produced aJuit result.” Stnckland v. Washington, 466 u. S 668 .

104 S Ct 2052 2064, 80 L Ed 2d 674, 692( )84) Butler Vo State 286 S.C. 441, 334 S.E. .2d 813. .

. (1985)

The proper measure of perfonnance is whether the attorney provrded representanon wrthm

the range of competence required i in cnmmal wxes Courts presume that counsel rendcred adequate

. '
K .

’ {
assxstance and made all srgmﬁcant dec1srons wn the exercise of reasonable nrofessxonal Judgment

Butler, id. The Apphcant must overcome this presumptnon to receive relief.. Chem v, State, 300

N s . -
F 1rst, the Appllcant must pr0ve that counsel s performance wa.s deﬁcrent Under thrs prong,

' attomey performance is measured by its "reasonableness under professwnal norms."” '_C erry, 300

S. C at:1 17 385 S E.2d at 675 (cmnb Stnck‘and suLa) Secorzd counsel 's defcrent performanceﬂ;

must have pre_] udlced the Appllcant such that "thereisa reasonable probabtltty that but for counsel‘

A7
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_ﬁnprofessionall errors the result of the proceeo';ng wou]d have been different " h r_xy' 300 S.C. at

117-18, 386 S E.2d at 625 LA reasonable pfobablhty 15 a probabllnty sufﬁcnent to undemune

conﬁdence in the outcome of tnal " Johnson v. State, 325 S.C. 182, 186, 48_0 S.E.Zd 733, 735
(1997) (citing Stnckland). : o, ' | o '
| ~ Summary of{-facnr Adduced ar Trial ,

Heatb Plamillon (“V-ictim"') and Rona]d Coursey (“Co_nrsey")-'hencoun.tered -A'pplicant,
Anthony Savage (“Savage '), and Jeremy Sm-.uel (“Slmuel“) on March 17, 200_3 at an apartment
complex as VlCtlm and Coursey sought to pur« hase man_]uana Javon Rushon (“Rushon”) also saw
Vnctlm at the apartmem complex .ook '1g to purchase manjuana and some of the mdwxduuls had
been smmg on Rushon’ 's car outside the apartm;ents lt was arranged that Vnctlm and Coursey would
awalt a phone ca]] from Savage and Applncant chtlm and Coursey went to Victim's home to wilit
for the phoue call. Though Savage, Simuel, --.1d A_pphcant did not proct.xre'any marijuana, they_
arranged a meeting with Victirn _‘and Coﬁreey ata ga's‘st_arion in Beech lsland in»thelearl-y mommg

hours of March 18, 2003'

Victim and Coursey amved in chtlrn 's truck Appllcant and Savage emted a vehicle dnven“
by Simuel and approached the truck S:muel testlﬁed that Apphcant had a black bag with him when
he entered the car and took the bag when he and Savage exxted. Coursey testified that they demandedl
money and Victim began to try to leave. Thereaﬁer Victim was shot. Coursey stated that Apphcant

ﬁred the shots and tha! Savage did not have @ gun Apphcant and Savage ﬂed in the car driven by

.Slmuel Coursey moved chum in order to dnye the vehicle away and 1mmed1ately called 9-1-1.

Savaae S phone number was .vntten on chhm s hand. All casmgs from the scene were fromA

the same gun. Coursey 1dent1ﬁed Apphcant as’ the shooter. Savage also 1dent1ﬁed Apphcant as the

s
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shooter Savage testrﬁed that as they ﬂed in the car aﬁenvard Apphcant said he “dome capped him,”
meaning he shot Victim in the head. Simue] also testlﬁed that Appllcant was bmsterous about the

Shootmg in the car. Simuel testified that wher: he spoke_}to-Ap_phcant th_e_followmg day, Applicant

" said he had gonen rid of the gun. Rushon testified that the day eﬂer the shooting, Simuel had told

-him that-:his-car was seen in association'with"ﬁ'c crime.,'Aceording to Rushon, S'avage and Simuel

showed him a statemcnt and to]d hlm to* snck to it Rushon conceded that his initial statément.to

pohce was what he had been told to say Aﬁor meetmg with police, Rushon Savage, and Simuel

picked Applicant up from an unspemﬁed locazion alongsxde‘ the road. Rushon testified that the four *

then went to a car wash Rushcn stated that he overheard Appl,»ant te!: Savage to ge. ndora _]auiet

" that the hammer on the gun had broken and that Apphcant had dlsposed of the gun Srmuel also

t_estiﬁed that S_avage and Appl@cant discusse_d dispdsal of the jacket and gun. :
A Faifure 1o Pr('"enr Ah‘bi Witniesses- o

Apphcant asserts that Counse] erred ) farhng to present alibi w1tnesses on his behalf At

PCR heanng, Apphcant presented testlmony fmm Mother Srster and Broadwater in support of hls.'

claim: Apphcant testified at PCR he.anng that hL was at hxs mother s house until 8: OO or9:00 pmon
the evening of March 17, 2G03. Apphcant reporfed that a fnend Margie Da.rden (“Darden") camebyl :

and asked him to go to the hquor stere thh her. Apphcant and Darden purchased some beverages '

-' and proceeded to Food Lion wheré Sister was Y eashler Aﬁer purchasmg Coca-Cola and ci garettes,

Applicant testified that he and Darden then prov. eeded to Darden s home Slster Joxned them aﬁer she '

got off work around L1:00or 11: 30 pm Apphcant stated that he remamed at Darden s home untll

about 2:00 am on March 18 20().) Apph(.ant resnﬁed that he then retumed to Mother s house
Mother testiﬁed that Appllcant was hwng with her on March 1’7 2003 Mother tesnﬁed that
Fof12 |
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Apphcant and his ﬁancee Broadwater had bu‘h at the home that aﬁemoon watching mOVICS and
playmg board games Mother reportcd that Danlcn came over around. 6 00 pm and wanted Apphcant
to ,cometo her St. Patnck s Day party. Accorci 1_ng to Mother, Darden leﬁ_so that Applicant could.
shower and dress p]ann'mg-to return around 8(/0 pm. Mother statcd that Anthons/ Savaée (“Savage”)
..stopped by and- spoke to Appllcant the two left for about ten (10) minutes. Darden then rerumed and
'Apphcant leﬁ wrth her Mother stated that Darden and Apphcant retumed between 9:30 pm and
' lO:OQ pm .t_o brmg her some food. Mother believed that they then went to Da.rden s house. Mother
stated th'at‘Sistcr woke her Ltp »\rhen she called around 1:00 am to report:'that- she and Applicant,-
would be horne soon. Motner stated,that when‘she woke up the_next morning ‘around 10:00 arn'-th'at'
Sister and Appltcant were homc |

L Stster testified at PCR heanng that she worked asa cashrer at Food LlOl’l on March 17 2003
'Slster stated that she got offwork between 11.: 0 and- 1 1:30 pm that evem’ng and went to Dar‘den' s
house Slster stated that Darden Apphcant and some of Darden s friends were there Stster stated
that Appl:cant was at Darden s house the entire time she was there Sister reported that Apphcant
-- called Broadwater from her phone at some point dunng the night. Sister stated that she called Mother
around 1:00 am. Sister testrﬁed that she and ‘\pphcant left Darden s house around 3 00 am. In '

speakmg wrth Counsel’s 1nvest1gator David Kuneman (*Kuneman’ ) Srster stated that she had fallen

. asleep for a bnefpenod sometime around 1: 30 am..

L

Broadwater testified that Applrcant was her fiancée in March 2003 Broadwater dld not recall' . '_ -

bemg wrth Appltcant on March ]7 2003 and dtd not recall bemg at Mother s house on March 17
: 1

2003 Broadwater stated that Apphcant wou]d always call her whenever the two were not together.
Broadwater stated that Appltcant would typlcally call around mrdmght 1fthe two were not together'
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prejudlce where wunesses tesnmony dxd no:. —smblxsh an alibi because the petitioner could have -

_traveied to.the crime sceﬁe); Cheg‘_ry'v. Stat 300 S C.'1 15 386 S E.2d 624 (1989) (no pre_]udlce‘

where testlmony ofwntness did not estabhsh i ahbl defcnse)
M}g l_/z_olatzon / Simuel Investigation

Applicantj contends ‘that 'theprosecution fail'ed' to inform the defense-that Simoel"e triaI- o
testlmony would not be consxstent with hlS wntten statement Counsel testified that he became aware
early on that Stmuel s story had changed Appllcant argues that he was prejudtced in that he did not
have the opportumty to eﬁ'ectlvely cross-examme Stmuel or ca.ll addmonal witnesses. Srmuel s
testrnony at trial was not exculpatory or fav')rable to Apphcant ’I‘}‘erefor\., thefe-was-no Brad _/
wolatton. | » | . |

Srmue] s written statement was mtrodfzced at trial by Counsel during cross- exammatlon ‘

Counsel elicited Slmuel s criminal record for mpeachment Counsel a]so ehcnted that Snmuel was

. charged w1th the same cnmes that Applxcant was in order to m)ect the theory that he may have a

reason to p]ace blame on Apphcant Counsel’s performance was well within reasonable professxonal )
norms in this regard Apphcant has falled to present testxmony of any addmona] witness which could .

have been found had he known of Strnuel s trial testlmony Moreover, Savage s testlmony laroely .

echoed Stmuel s, but Savage was able to |den.xfy Appllcant as the shooter Therefore addmonal R

lmpeachment of Sxmuel would not hke}y affevt the outcome of the tnal
Notice af Lt/c Wzthout Parole
Apphcant contends that Counsel shoul‘l have objected to a sentence of life thhout parole .

absent wntten nonce as requlred by S. C Code §17-25- 45 Anphcant was convucted of Murder

explanation regarding reasonableness.

. 100f12
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‘Pursuant to S C. Code §16 3- 20(A), “A person who is: conv:ct d of or pleads gmlty to erder must

be pumshed by death, by lmpnsonment for llfe ‘orbya mandatory mlmmum term ofnmpnsonmem

for thxrty years.” Apphcam was sentenced to'liic 1mpnsonmcm pursuant 10 S.C. Code §16-3- 20(A)

not the provxsxons of S.C. Code §17-25-45. Counsel also testxﬁed that he had discussed the potential

‘ .:..,sentence w1th Apphcant -and- had discussed wuth Apphcant an of‘fered plea for thmy (30) years

i
Therefore, 1 find no error in this regard. .
Mt'n'gation

Appllcant further contends that Counsei failed to present an adequate mmganon case. forhlm

. in sentencing:. (Tr. pp 360-369 ) In- support, Apolrcant cites to nggn_ns V. S:mth 5-9 U S 510

(2003,), a factuall y dasnngumhable case regardmg an attomey s performa_nce in the sentencing phase

~ofa capital.murder case'»'vherein attorneys failed to pursuemitigating evidenc':e. ln the present case,

Apphcant has pomted to no mformatxon provr :d to Counsel upon whnch an mvesngat on wou]d be- '

reasonab]y pursued. Moreover Applxcant has presented- no addmonal evxdence wh1ch such

mvesngatlon would have ylelded See for example Moorehead V. State 329 8.C. 329,496 S.E. 2d

415 (] 998) (no prejudlce where clalm of fallurg" 10 mvestlgate is supported only by mere. speculatlon

" as to the result). Fmdmg that no rehef 18 warranted, a quesnon of whether resentencing would be

‘appropriate relief need not be:reaehed.

“Indictments

Applieant argues that'Couns‘e-} should have moved to quash the indictments'. Applicant asserts

A -ﬁrst that Lhe indictment falled to prov1de adequate notice of the offense charged in that the ]ocatlon
h w1thm A1ken County was not prov1ded The mdxctment 1S sufﬁcxent to provxde notxce ofthe charged

.offense Moreovcr Counsel and Apphcant acknowledgc prepanng a defense mcludmg mvcstlgatlon ‘
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. of an alibi defense, based on the details provided in the warrants. Applicant further asserts that
'Counsel should have made motions based on the date of the Grand-Jury' signature. The indictment

--was true billed and filed on May 6. 2004, but bears the date of the May 10, 2004, term of court. An .

AikeﬁCoixhty -solnic-it\o.r explained ih;( t}re Gran'd-lvury meets on the T_}mursday before tﬁe term of court.
fl?herefore; there appears to-be no irregularity upon which to base zin‘d"objection with regard to date. -
| Oﬁer AUegatiorls g .
No otrrer ailegations were rai eed 4r1t the PCR hearing, Thereforc, any additional aﬂegaﬁone are
deemed waived because no ewdence was presented |
- CONLLUSEON
Based Von all the foregomg, thls Coxm ﬁnds and concludes that the Apphcant has not

established: any consntunonal wolatlons or depnvauons lhat would requlre thls court to grant hxs“"

: appllcatxon Thereforc thls apphcatlon for po conwctlon rehef must be demed and dlsmlssed with '

prejudxce :

ThlS Court adv1ses Apphcant that he must ﬁle a notice ofmtent to appeal w:thm thu‘ty (30)

days from the receipt of tlus Order to secure the appropnate appellate review. His attentlon is also

_.dlrected to Rule 243 SCACR1 for appropnate procedures after nonce has been tlmely ﬁled

ITIS THEREFORE ORDERED

1. "That the Application for Post-Conviction Reltef must . be DENIED
AND DISMISSED WITH PREJUDICE and
2.  The Apphcant must be remanded to the custody of the-: R&enondent
AND ET IS SO ORDERED this / day of ' ,.204/2.

| South Carolina. s Second Judzmal Circuit
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STATE OF SOUTH CARQLINA - JUDGMEM™IN A CIVIL CASE
COUNTY OFAIKEN . - . 'CASENO:  ,CP0201271
__IN.THE COURT OF COMMON PLEAS R V

Thaddeus L. Curry V3. SOUTH CAROLINA STATE

CHECK ONE:

O Jury VERDHC_T, Thxs action came before the coun fora mal by Jury The issues have been ‘tried and a verdict
: rcndcred : ’ ) . '

X DECISION ‘BY THE COURT -+ This -action came to mal or heanng bef'ore the coust., The issues have been tried or heard and
: . oA decxston rendered.

O ACTION DISMBSSED W R Rule 12(b), SCRCP; D Rule 41(a),
SCRCP (Vol. Nonsuit, [ Rule 43(9), SCRCP (Settled); . [JOther: _ '

(J ACTION STRICKEN (CHECK REASQON): 0O Rule 40() SCRCP; O Banxruptey:
] Bmdmg arbitration, subject to right to restore to confirm, vacatc or. rnodtfy arbm'atxon award; '
[[1 Other: .

O DISPOSITION OF APPEAL TO. THE C[RCUHT COURT (CHECK APPLICABLE BOX}

-~ [J Affirmed; ) | Reversed o . C] Remanded

(] Other: _ : :

 NOTE: ATTORNEYS ARE RESPONSIBLE.FOR NOTIFYING LOWER COURT, TR[BUNAL,, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. :

ITIS ORDERED AND ADJUDGED: X See attached order, e [j Statemem ofJudgment by the Court:

Dated at Aiken, South Carolina, this 8th day of October, 2010,

Court Reporter:

. PRESIDING JUDCE

This Judgmem was entered on the 8th day of Octobcr 2010 and a copy mailed first class this Bth day ofOctober
2010, to anomeys of record or to parties (whcn appearmg pro se) as follows

William Joseph Sussman Attomey at Law 347 ) Mary Shamnon Wlllmms Attorney Gcneral Po Box

Greene St. Augusta, GA 30901 - 3 : 11549 Columbia, SC 29211 ;. GS

ATTORNEY(S) FOR THE PLAINTIFF(S) e TOR'EY(S)FO THE DEFENDANT(S)

~Liz Godard Clerk ofCourt

CPFORM4M . ’ )
SCCA SCRCP Form 4 Revised 06/2008
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