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STATEMENT OF ISSUES ON APPEAL

L DID THE TRIAL COURT ERR IN DISMISSING THE AMENDED COUNTERCLAIMS

‘OF APPELLANTS WHERE THE PLEADINGS AND EVIDENCE SUBMITTED TO THE

- COURT ALLEGE AND. DEMONSTRATE THAT RESPONDENT VIOLATED FEDERAL
- LAW BY DISCLOSING TO NON-AFFILIATED THIRD PARTIES PRIVATE BANKING

RECORDS OF THE APPELLANTS"

I DID THE TRIAL COURT ERR IN DISMISSING THE AMENDED COUNTERCLAIMS
OF.APPELLANTS WHERE THE PLEADINGS AND EVIDENCE SUBMITTED TO THE

- COURT ALLEGE AND DEMONSTRATE THAT PLAINTIFF BREACHED STATE

‘ CONTRACT AND COMMON LAW DUTIES OWED TO APPELLANTS?
‘ STATEMENT OF THE CASE .

Respondent (Plarntlff below) ﬁled its’ actron on June 27 2012 seekmg foreclosure of the

- :followmg notes and mortgages (1) Home Equlty Line Note from Appellant (Defendant below)

. Quentm Broom Jr to Plamtlff dated September 30 2003 in. the original prmcrpal amount of
-‘-’ g ' $1 17 OOO OO (¢ “Note 1") Wthh was secured by a mortgage executed and dehvered by Quentrn
l'.vBroom to Respondent and recorded on October 2 2003 in the ofﬁce of the Spartanburg County . |
. Reglster of Deeds (“Mortgage 1") and (2) Home Equ1ty L1ne Note from Quentm Broom to-
: ‘, .Respondent dated Aprll 26, 2006 in the: or1g1nal pr1nc1pal amount of $585 000 (“Note 2") whrch
is secured by a mortgage executed and delrvered by Appellants and properly recorded in the
" office of the Spartanburg County Reglster of Deeds (“Mortgage -2") Respondent also seeks a “ o
' deﬁ01ency Judgment agarnst Appellant Quentm Broom (R pp 19 29)
Appellants tlmely served their Answer and Counterclalm on September 28 2012 in
. whrch Appellants alleged that Respondent breached its statutory and common law dutles to -
: Appellants by drsclosmg prrvate personal ﬁnancral 1nformat10n of Appellants to an unauthorlzed

third party.
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Respondent timely,vrepl‘ied to the Answer an_d Counterclaim on November 9, 2012 and
. filed Respondent’s Motion to Dismiss the countercl'aims on March 4, 20137.

On or about April 5, 2013, Appellants filed a Motion 'to_Amend their Answer and
- Counterclaim (“Motion to Amend”).. ‘Appellants’ Motion to Amend contained and incorporated

'b}i reference Appellants’ proposed Amended Answer and Counterclaims (“Amended

: Counterclaims”) ' In their Amended 'Counterclaims Appellants asserted the follOwing causes of

' ‘act10n (1) Violation of the Gramm- Leach Bliley Act, 15 U.S.C. A. Sections 6801, et. seq. (the
“Act”) (2) breach of contract by Respondent ansmg out of the loan documents and the privacy )
' policy of the Respondent 1ncorporated therein regardlng disclosure of nonpublic financial
. ' 1nformat10n of bank customers and (3) neghgence on the part of Respondent in disclosmg
nonpubllc ﬁnancial 1nformation of Appellants (R pp. 125-126; pp. 82 92) |

Prior to the hearing before the trial court Respondent consented to Appellants proposed ;
' A'rne,nde, Counterclalrns. The trial court heard and con‘51dered arguments With regard to the
Amended Counterclaims and issued its.ruling based upon the allegations of the Amended :
Counterclaims. (R. pp. 2-3).

As alleged in the Amended Counterclaims, on and before September.ZOl 1 the Appellant
Quentm S. Broom Jr. was involved in a lawsuit with third parties Ten State ‘Street, LLP
‘Timo_thy D. Scrantom, Mark Broadwater, and H. Hugh Andrews.»- In'_conjunCtion with said |
“ liti.g'ationl,v the parties adverse to Quentin Broom, Jr. served upon Respondent certain subpoenas |
for the records‘:of yarious bank accounts maintained at ResPondent’s bank. |

Quentin S Broom," Jr and other members of his family were the account holderslwhose .

records were subpoenaed. With the exception of Quentin S. Broom, Jr., none of the other family
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members were parties to the litigation giving rise to the subpoena.

On or ab0ut September 16,2011, Patrick E. Knie, Esquire, counsel for Broom,‘ Jr, vwrote to
Respondent inforniing Respondent’s representative thatthe subpoenas issued requested bank records
for non- litlgants in that action and requested that the bank notify each account holder that the
subpoenas had been 1ssued and give them an opportunity to seek independent legal counsel with
respect to the exposure of their financial records which, according to Appellant Broom, Jr. and Mr.
Knie, were not pertinent to the litigation.

The‘bank ignored the request. of Defendant Broom; Jr. through his counsel Mr. Knie and -
| 'disclosed the 1ndiv1dual records of Defendant Broom, Jr. and of the other Appellants who were non-

- litigants in that subject litigation
Appellants allege that the Respondent’s unauthoriz‘ed disclosure violated their statutory. and -
- common law rightsand caused them damage. (R. pp. 82-92). |

Prior to the hearing before the tr1al court, Appellants submltted afﬁdavrts in support of the1r
Motion to Amend and in opp051t10n to Respondents Motion to Dismrss The Afﬁdav1ts attest to n
the allegations of the Amended Counterclaims and attached as exhlbits 1.the subpoena served upon
" Respondent by Ten State Street LLP 2. the' letter of Patrick Knie, counsel for Quentin Broom 1n-‘ |
the Ten State Street case, to Kelly Banks Presrdent of Respondent bank, notifying Banks that the, :
KR subpoena had been served on bank customers who were non-parties to the Ten State Street case, and
requestingthat the customers be given notice of the subpoena and an opportunity to contest the
disclosure of their'ﬁnancial information; and 3. the‘\Respondent’s Notice of Privacy 'Policy issued
to Ap'pellants'. | .‘

- The Court considered the Appellants’ affidavits, as well as an affidavit submitted by Kelly
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Banks, thereby converting the Respondent’s metien to one for summary ju'dgme.nt.‘(’R. p. ,4)..
. The trial court then issued its Order, granting Respon'dent;'s Motion to Dismiss and fo‘r
Sumrriary Ju(igment. :
AppeIlant timely noticed tliis anp"eal on September 10; 2013

.~ Appellants’ brief addresses both the standard fora metion to dismiss as well as for a motion

‘for summary judgment.

: ARGUMENT

. THE TRIAL COURT ERRED IN GRANTING PLAINTIFF S MOTION TO DISMISS
THE COUNTERCLAIMS OF DEFENDANTS BECAUSE THE PLEADINGS AND

. EVIDENCE SUBMITTED TO THE COURT ALLEGE AND DEMONSTRATE THAT

PLAINTIFF VIOLATED FEDERAL LAW BY DISCLOSING TO NON-AFFILIATED .

: THIRD PARTIES PRIVATE BANKING RECORDS OF THE DEFENDANTS

;Standard of Review

South Carolina Rule of Civil Procedure 12(b)(6) permits actions to be dismissed for failure-
to state a cause of action. SCR'CP 12(b)(6). The courts may grant motions to dismiss only where ]

the' factsiﬂalleged in tne ehallenged pleading, whi'ch must be. aecepted as true ‘would n'ot allevy the

. "party seeking rellef to reeovery under any theory of 11ab111ty Brown V. Leverette 291 S C 364 353

'S E.2d 697 (1987) Erlckson V. Pardus 551 U S. 89 (2007)

Rule 56, SCRCP prov1des for Judgment as a matter of law where “there is no genuine issue

of materla_l fact er trial.” In rulmg on' a motion for summary Judgment,'the court must v1ew all of -

.the facts in a lightfmost f.avo'rable to Plaintiff. A non-moving party is only required to submit a mere

scmtllla of eV1dence m order to w1thstand a motlon for summary Judgment Hancock v. Mid-South

Management Co., 2009 S.C. LEXIS 18 (2009)

In light of this standard of review, and for the reason stated below,the trial court’s order
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dismissmg Appellants Amended Answer and Counterclaim should be reversed.

In 1999 Congress passed the Gramm-Leach- Bliley Act,(hereafter referred to as the “Act”)
for the primary purpose of enhancmg competltlon between ﬁnanc1al institutions by allowing for
affiliation between various banks, securities flrms insurance companies, and other service providers.

H.R. Conference Rep. No. 106-434 (1999) Congress recognized that the passage of the Act could

exacerbate the concerns of consumers regarding the dissemination of mformation that ﬁnanc1a1
institutions possess regarding consumers’ personal ﬁnancial information and spending habits. "The

unicontrolled wdissemination!“of this'-,vpersonal 'in‘formation could subject the consumer to

'.embarrassment as well as to unwanted sohcrtation H R Conference Rep No 106 74 ( 1999)

: 'Section 6801 of the Act sets forth the legislative policy for protectlng consumers “It is the pohcy' "

of the Congress that each financial 1nst1tut10n has an afﬁrmative and continuing obh gation to respect oo

the privacy of its customers and to protect.the security and conﬁdentiality of those customers |
i nonpublic 1nformat10n 7 15 US.CA. Section 6801(a)

The Act deﬁnes ‘nonpublic 1nformat10n as “personally. identifiable ﬁnancial inforrnation

[ (‘PIFI’) 1G) provided by a customer to a ﬁnancial, 'institution; (ii) resulting from any transaction

with the consumer or any service performed for the consumer; or (111) otherwise obtained by the

financial instltution ? 15 U. S C. A Section 6809(4)

In furtherance of the Cohgressional policy regarding consumer privacy, Section 6802 of the
Act prov1des for the protection of nonpubhc 1nformation as follows:
(1) In general

" A financial’ 1nst1tut10n may not disclose nonpublic personal 1nformat10n to a
‘nonaffiliated th1rd party unless — '
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(A) such financial institution clearly and conspicuously discloses to the consumer,
* in writing or in electronic form or other form permitted by the regulations prescribed
under Section 6804 of this title, that such information may be disclosed to such third

(B) the consumer is given the opportunity, before the time that such information is
initially disclosed, to dlrect that such 1nformat10n not be disclosed to such third party; -

and

(€) the consumer is given an explanation of how the consumer can exercise that
nondisclosure option. 15 U.S.C.A. 6802 (a):

| As alleged in Appellants’Amended Answer and Counterclaiins and as attested to in thevl
A-afﬁdav1ts of Appellants Ten State Street LLP requested deposit 1nformation and copies of checks.
" for accounts held by all of the Appellants (R pp- 87-89 Amended Answer and Counterclaim |
| Paragraphs 41 -46; 49-51; R pp- 130 136 Subpoena of Ten State Street, Exh1b1t A to Afﬁdawt of
Quentin Broom, Jr.).- The requested 1nformat1on clearly falls wlthin‘g th‘e definltion of “non‘pubhc ,
under the Act. | | | l
Aiter receipt of this subpoena, counsel for Appellant Quentin Broom, Jr.wrote to Respondent” -
_ and requested that Appel-lants/account holders whose nonpublic information was subpoenaed be
| notified and giyen the opportunity to respond. (R. pp. 87-88 Amended Answer and Counterclaim,
o Para'graphs 41-46; R. pp. 1 37 Patrick Knie letter to Kelly Banks dated September 16, 2011, Exhibit
B to Quentin Broom, Jr afﬁdav1t) Respondent failed to notlfy any ¢ of the Appellants that the1r, '
private banking records had been subpoenaed and failed to glve the Appellants the opportunity to
direct that such 1nformat10n not be- disclosed Further Respondent failed to give Appellants an
. iexplanation of how 'Appellants ,-could exercise their nondisclosure options. Accordingly; it is
undisputed that Respondents did not comply with the requirements of Section 6802(a).

Respondents contend that they were not required to coniply with the provisions of Section
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6802(a), because the request for disclosure of Appellants’ private information fell‘within a statutory
exception to the general rule that nonpublic information must be protected.

Section 6802(¢) pr_ovides as follows:

o (e) General except1ons
Subsections (a) and (b) of this sectron shall not prohibit the dlsclosure of nonpublic
personal information--

(8) to comply with Federal, State, or local laws, rules, and other applicable legal
requirements; to comply with a properly authorized civil, criminal, or regulatory
investigation or subpoena or summons by Federal, State, or local authorities; or to
respond to judicial process or government regulatory author1t1es having jurisdiction
over the financial institution for examlnatlon compllance or other purposes -as
authorized by law. C

15 U S.C.A. 6802(e)(8) (emphas1s supphed)

Respondents p031t that sub- sectron (e)(8) to 6802 prov1des that respondmg to any subpoena )
constrtutes an exceptlon to the pnvacy notice requlrements of the Act At the hearrng before the trlal
“court, eounsel for Respondent argued as follows:
..on page 1 two of this: statute 1t says, section (e) at the top, general exceptlons and
§ 1t says subsection (a) and (b) ... ‘Shall not prohibit the disclosure of nonpersonal —
~ nonpublic personal information.” And it goes all the way down to the bottom — ‘to
- comply with federal, state or. local laws, rules, and other applicable legal
requirements; to comply with a properly authorized civil, criminal, or regulatory
investigation or subpoena or summons by federal, state, or local authorities.”
Therefore there is an exception under Graham-Leach-Bliley that protects responding
(sic) .a subpoena by a bank in response to that subpoena (R. p. 98, lines 14-25; R.p. 99,
lines 1-2). " S : :
Respondent S posrtlon however 1s 1ncons1stent with the plam language of Sect1on
6802(e)(8) That language set forth 3 circumstances under which banks may d1sregard the privacy
requirements of the Act, each circumstance be1ng set apart by semi- colons

1. To comply " with Federal, State,'or local laws; rules, and other applicable legal '

requirements;
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2. | To qomply wifh a.properlly. authorized civil, é_rirﬁinal, or regﬁlatory inveStigation or
" subpoena or summons by Féderal, State, ;)r iocai authorities ; or
3. To respond tb judicial process or government reguiatory authorities haying jurisdiétidﬁ :
over the ﬁngricial institqtiOn for exémiﬁation, compliance, or bther purposes as authorized by law.
All of the exqeptions to tﬁe general rule that nonpubiip information lrnl'lst be protected
‘ \“a.nt_icip‘_ate_a situation in which é court of a govefnmental agency is seeking the information in o;der-
to further an investigation or to insure cqmpliaﬁce with laws g_nd. regﬁlations governing.theﬁnancial
e ‘industry. |
" The Subpoené 'servéd on Respondenti }requesiihg the nonpublfc information of Appellants was
' not. s,ervéd by .‘_‘ffl:defal; state, or local ai;thofities;.”' ;It wa'is.not issued by & judge. It was sefvéd by a |
" private attorney representin.g Ten State Street, 'LLP in that company’s actibnv-éga-inst Appellanf
‘Quentin Broom. Accordingly, diScios‘lJre of nonpublic information by Respbhdenfg in this case was
not excepféd frpfn the: prOvisioﬁs of Section 680'2(a) of the Act requiring that héticc and an
' oppq'rtunity to coritest the disclosure be providéd to Appellants. | |
On its sﬁrface, Api)ellants’ position regarding who issued this subboeha mlay seem. overly -
technical. 'Howé;/ef, there is a substantial difference between supreﬁaé issued by federal, state, and
‘local éuthorities chérged with regulatihg ﬁnanc{ai instimtiSns and invéSti gating criﬁiinal activityand
' 'sub'poenas' signed by trial l_aWyég in civil cases. In-‘the fofmer? épublic imperative to make ﬁha‘nciallvl
ins.fitutioné safe and sound and to pr(;vide s:ecﬁrity to the commuﬁity dut\;x;éighs a consumcr"s righf
to [')ri.vacy.- ‘Additionally, disclosure in the context of é regul\a‘f<')ry or cyimiﬁai investigation hasl little
. ri'sk of getting into the hands of telerharketéré; ;>r internet SPAM operators.

On the other Ahand, there is no overriding‘ public policy supporting a private attorney’s
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- attempts to acquire the pri\}ate inforrnation of bank customers who rnay be strangers to that
attorney’ls ‘law.suit.r, When nonpublic inforrnation is- disclosed' to private attorneys in a ci\lfirl action,
: there are no'restricvtions on what use may be made of the information disseminated. Inadvertent, or
perhaps purposeful,,communication of the information by attorneys, staff, or adverse litigants are
- foreseeable occurrences. , Ciyil litigants are granted broad latitude in the di'scovery' pro‘cess, a fact
well estab.lished at.thetime that Congress passed the Act. The Act was designed speciﬁcally’ to:
N ‘avddres,:s I‘lSkS such as fishing expeditions undertaken in the civil discovery-process. .
Accordingly,' the broad public' policy supportrng the Act to protect. private ﬁnancial ‘
llnformatlon is, buttressed by Appellant S, posrtlon in thls actlon but ‘would be undermmed ‘
} '. substantlally should Respondent s argurnent be found persuaswe | |

At the heanng, Respondent crted the unpubhshed opmlon 1n KmfeSource LLC V. Wachov1a

- N.A. 2007 WL 2326892 in support of its argument that subpoenas 1ssued tonon- 11t1gants by prlvate o

" . attorneys fall within the exceptlon perm1tt1ng drsclosure of nonpubhc consumer- information. The
, KmfeSource case is d1st1ngulshab1e from the case before this Court In that case, KnlfeSource' , K
'vallleged that Wachovi.a had deposited checks dra_wn, on Knit"eSOurce accounts that were forged or

altered or lvs./hichlbo‘re _t’orged endorsernents. KnifeSource a‘lteged‘that the checks were' stolen by its

former .emplbYee, 'I;aura.. Dorn, who depo.sitedthe checks into her acCOunt with Wachovia.

' KnifeSourc‘e requested pr‘oduc'ti‘on ot'Dorn'?s bank records in.order to determine if any cheeks had

- ‘been so deposited. Wachovia objected to -productron of the ‘information on grounds that Dorn’s

-records were protected by the Act C1t1ng the case of Marks v Global Mortgage Group Inc., 218 .

F.R.D. 492(S D. W. Va. 2003), the court in KnifeSource found. that requests for productlon served

in that proceeding constituted ,“judicial process” as that term’is used in Section 6802(e). The Court
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also went on to hold, however, that the parties had consented to a protective order in that case that

protected the confidentiality of the hank records requested by KnifeSource. KnifeSource, LLC.

The protective order,in Knit"eSource effected the purpose of the Act as stated in Section 6801
‘ ‘to:“respect the privacy of its customers and to protect the security and conﬁdentialitil of those
3 custOmersv’ nonpublic inforrnation.f’ 1'5‘ U.S.C.A_. Section 6801. With that order 1n place, there were
- no co.ncer:ns that the infonnation wouldbe disseminated ina fashionsoasto ernharrass the consumer . -
. or to subject her to unwanted solicitation. -

It altso is irnportant to note that the bank was an adverse party in the case and that the-
“consumer” whose nonpubli'c‘inforr'nationlwas requested, apparently had been charged criminaldly
_‘i,nmconneCtiOn with questione_d\transactions“, and her records turned over to' the Green\/ille County
| _ | Sherift" s Departrnent by WachOVia;‘ - -

. If mdeed Ms. Dom s bank records st111 were nonpubhc after her prosecutlon and at the |
}. "r trme of the ruhng in KnlfeSource the protectlve order srgned by the Drstrlct Court protected her .
prlvacy more effectrvely than any nght to protest drsclosure of her records pursuant to the Act

~ The KmfeSource case isa perfect example of the type. of exceptlon that the Act ant1c1pates
‘The drscovery requests in that case were subJ ectto Judrcral oversight, and that overs1ght allowed for
protection of the private ﬁnanclal 1nformat10n as required by the Act. " -~

| .Those"sa'me judrcial protections do not exist in the case ofa subpoena issued to alnon-lrtigant

by aprivate attorney.

o . ) ‘
One of the requests for production to which KnifeSource sought to compel
responses was for “All check copies, correspondence, and other documents -

[Wachovia] has given to or exchanged with the Greenville County Sheriff’s Office
and/or the Greenville-County Solicitor’s Office regarding Laura Dorn.”
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The KnifeSource case sirnply is not analogous to the case before this Court. :
| _ Respondent ulolated the provisions of the Act by disclosing to a private attorney in a civil .
~ action nonpublic\infor_mation belonging to Appellants in violatlon'of Gramm-Leach,—Bliley.

Re_spondent argued at the hearing before the.trial court that, even if Respondent:violated the

B -Act, the Aét does not provide a'pri{late right of action to parties such as Appellants.

. As authority forthis position Respondent cites case from the Ei ghth Circuit and from the bankruptcsl'
court for the’ Eastem Dlstr1ct of Tennessee (R. p 99, llnes 11 21)
| No cases dec1ded by the Courts of South Carollna or by District Courts vulthln the Fourth
Circuit have !addressed the issue of whether the Act prov1des a pnvate nght of act1on to partles |
- s1m11ar1yl s1tuated to Appellants | Once again, the cases relied upon by Respondent are 1nappos1te to_ :
the facts of the case before th1s Court | |

In Dunmlre V. Morgan Stanley 475 F 3d 956 (8th C1r 2007) the court held that the Act did

" not provlde a recovery for Plaintiff where ;Defendant Morgan Stanley had served upon Pla1nt1ff’ S .. -

estranged wife a demand letter seeking collection on a margin account with Morgan Stanley. In that

case, the Court ruled that the information ‘contained‘ in the demand _letter was not “nonpublic” and

? The KmfeSource Court cites as authoritative the case of Marks V.
Global Mortgage Group, Inc., 218 F.R.D. 492 (S.D. W. Va. 2003) In Marks
the District Court of West Virginia held that the, ' ,
privacy provisions of Gramm- Leach-Bliley Act did not preclude a ﬁnanc1al institution from
dlsclosmg non- pubhc personal financial 1nformat1on of its customers to comply with discovery
requests by a rion-affiliated third party in an action accusing the institution of predatory lending
pract1ces ‘where a protectzve order prevented the third party from dzsclosmg znformatzon Again

no protectwe order provided Appellants the assurance that their nonpubhc
information would not be 1mproperly used or dlsclosed The Marks case, Just 11ke

 the KmfeSource case, is d1st1ngu1shable from the case at bench.
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that its disseminatign did not violaté. the Act, because‘15 U.lSl..C.A..Séction 6802(e)(1) authorizes
disclosures of nonpublic informaﬁon ‘;as hecessary to efféct, administer, or ‘eﬁ-t‘orce a transaction
requested or authorized by the consurmer.” Dunmife,'474 F.3d at 960, citing 15 U.S.C.A. Séétion
6802(e) (1'). The Dunmire court held that the exception contained in Section 6802(e)(i) permitted.
. Mo;gan Stanley to disclose nbnpublic information in' an attgmpt to collect a legitimaté aebt owed
as a result of transéétions be;tvi;eeri Morgan Sfanley and Dunmire. .
Sc;ction 6802(6)(1)l has no bearing on the case before tﬁis ‘Co'urt.‘ - Noone, not e\;en
: Reépdndeﬁf, hasrclaimed that it' dbeé. The claimed exception to the privacy requirements of the Acf‘
. relied. Vu;.)olrvl by Réspéndénts in this case ar_jse under "6802(e)(8). : Accordingly,' Duhmire is
distinguishable insdfar as it".does no:t deal with the prov'ision under the Act that Re'sp.(l)jr'ldént .reliesv‘ '
 upon in this case. |
- In support of its posi’;ion that 'tﬁe lAct providés no private right of a‘ctio'n,l the Dunmite court
cites ca;és from other statés, principally NéW Y;)rk. The court, however,A do‘es not discuss at all what |
| policy reasons would"p‘fohibit such privéte rights o.f action. The .co'urt did not .have t6 examine .thosel’
issues, because the brincipal c'laim.s raised by the .plaiﬁt.if‘ﬂappellarll‘t in that case were .ﬁursuant to>
étate law. The court recogniied that violations of the Ac.’;' may prbvidé a basis for actions brpugﬁf
pursuant to state law, which is discussed in Appellants’ second érgument, below. The sig;liﬁéant
facflfor purpos’é of this ca'se. is that bunmire offérs no supp(;r‘ting rationale fovrnWhy Céngress ’s intent
in baésiﬁg the mo_ét sweepiﬁg of privagy laws would include prohibitiﬂg an aggrievéd consﬁmer frdm

protecting their own rights. -

Respondentalso relies upon the case of French v. American General Financial Serviées, 401

B.R. 295 (U.S. Bankruptcy Ct., E.D. Tenn. 2009). In that action, Plaintiff, a debtor in bankruptcy,
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- filedan adversarypproceeding against the Defendant, a creditor, alleging several grounds upon which
the creditor’s claims in banleruptc.y should be disallowed. One of the grounds was that the filing of
. the elaim with the court unlawfully diselosed nonpublic financial infqrmation in violation of the Act.
In its seventeen (17) page. epinion, the court spent exactly tlrree paragraphs’ discussing-the Act.

While the court did hold tlrat ‘fheAct does not pror/ide a private right df action, in doing so, it relies

’ primarily upon the 'Dunrnire case, and it does not discuss why the staled policy reasons behind the

'Act would not allow a private right of action. In short, there is nothing about the French case that
casts.any eclifying light on why South Carolina.'or the Fourt.h-,Circ.uit should disallow private actions
- pursuant‘to the Act.
The trial court’s ruling that there has been no violation of the Act should be' reversed, and its
ruling that the Act provides no pri'\rate riglrt of action should be reversed
Bis THE TRIAL COURT ERRED IN GRANTING PLAINTIFF’S MOTION TO DISMISS.
" THE COUNTERCLAIMS OF DEFENDANTS BECAUSE THE PLEADINGS AND
' EVIDENCE SUBMITTED TO THE COURT ALLEGE AND DEMONSTRATE THAT -

PLAINTIFF BREACHED STATE CONTRACT AND COMMON LAW DUTIES OWEDTO
APPELLANTS

The trral court relied upon the. 1984 Court of Appeals dec1s1on in varoft V. Gaddy, 281S.C..
1 19 314 S E.2d 39 (Ct App 1984);a case decrded fifteen (15) years before passage of the Gramm.-
,. Leach-Bliley ‘Act, to hold that the Arnended Answer and .Counterclarm failed to state a cause of
action for, and tlraf Appellants failed to create a genujne i'sSUe of facl as to, any breaclr of duties owe(l
to Appellants pursuant to South "Carolina state law. |
Tlre trial ceurr stated: : |
From a review of the loan documents attached as exhibits to Plain'rift’s Complaint

and the Privacy Notice submitted in the Affidavits, the Court finds nothing that states
or provides that Plaintiff (Respondent) agrees not to comply with a duly issued
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subpoena in a judicial proceeding. Rather, the Privacy Notice expressly states and
reserves the right to disclose information, “as permitted by law.” . Without an order
. quashing the subpoena, Plaintiff not only is and was well within its rights, but was
; obllgated to comply with the subpoena.. (R. p. 7).
The trial court stated further:
The Rycroft court held that the bank was not negligent in failing to inquire beyond .
the face of a valid subpoena to determine if litigation was ongoing and if the records :
were requested for a valid purpose before responding to said subpoena, because a
bank could not refuse to-give information concerning an account when questioned
. in response to a lawful subpoena. - '
The facts presented in this case are almost identical to those in the Rycroft case and
- should be analyzed under the same standard. In this case; it is undisputed that
Plaintiff (Respondent) was presented with a subpoena in the Unrelated Action, and A
that no motion or order quashing the subpoena was ever filed. Plaintiff had no duty
to do anythmg other than to comply with and respond to the subpoena: (R. p. 8).
Appellants concede that Respondent did not agree spec1ﬁcally w1th Appellants as a part of |
" the loan documents .and' pnvacy_ policy that Respondent would} vnot cornply' with subpoenas.
Howeyver, this point is irrelevant. Respondent did agree only to disclose information pursuant to'a
, suprena when to do so is “permitted by law.”
- The Rycroft court held that the Plaintiff in that case had failed to state a-claim under state law
. wher‘ethe former C&S Bank disclosed Rycroft’s personal,b‘anking information to an adverse litigant
‘- pursuant to a subpoena. In Rycroﬁ, the partiesltried their case to the master-in-equity, who then
issued his report to the icircuit' court. Between the time of the master’s report, which was not
excepted to by either party, and the final adoption of the master’s report as a judgment, the party
adverse to »Rycroft issued subpoenas to Rycroft’s bank, received Rycroft’s records, and then rrioved
to. reopen the case. Rycroft contended that the bank had a duty to inquire into the status, of the

~ pending 11t1gat10n prior to complylng with the subpoena The court ruled that, in the absence ofa. .

‘motion to quash, no such duty existed. Rycroft, 3 14 S.E.2d at 42-43,
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| | ‘Had the present case:been before this Court in 1984,-prior to the adoption of the,Aet, and,
prior to the ‘»adoption of. the Rules ‘of Civil P_rocedure, the Respondent’s argument rnay be more
"l‘.persuasi\re. * However, the Act chanéed the landscape regarding disclosure of private ﬁnanoial
information. Prior to p.ass.age of the ‘Act,rthe recipient ofa subpoena either had to eomply with it,
: or,”in the absence of a motion to quash, refuse to eomply and risk being he]d in contempt.of court,
" afact vrecogn‘ized byRyLoft ﬁ 3 |
) The Act gives"‘a bank receiving a' subpoena proteetion frorn this dilemrna. Pursuant to
-Sectron 6802(a) the bank would grve notice of the subpoena to the owner- of the nonpubhc ﬁnancrai
1nforrnat10n The nsk of non comphance wrth the law shrfts at that pornt to the consumer, who-may,
at their peril, rnstruct the bank not to respond. Itis 'not the bankr‘efusing"to comply, but rather the. .
o consumer.' a o | | | - |
” T h‘e, trial ‘court‘held that t'he only appropriate pr'-oeedure-for conteSting the‘ drsclosure- of
'rg‘nonpubhc 1nformat10n pursuant to a subpoena 1sa motron to quash In SO holdlng, the trral court ‘
1gnored the fact that, in this case, Defendant/Appellants Ann Broom Amy Broom, .and Russell
" Broom vuere not lltrgants. in the action in which the subpoena was issued and were not served Wlth
. .the subpoena. For this reason, ‘Qu’entin Broom’s attorney, Patrick Knie, wrote to Respondent’s
President to request that notiee of the subpoena be given to,:those parties. (R. p- 137). It never‘was;i
Act:ordingly, the'nonQIjtigant A'ppellants‘ were not offered the oppyor‘t‘un‘ity' to ﬁle a motion to quash. :
;H‘ad notice l‘been givenas requested by Mr. Knie, and as mandated by Seetion 6802(a) of the Act,._'u

these Appellants could have taken steps to protect their financial records.

’Tt also is.important to note that at the time of the Rycroft decision, SCRCP 45, governing
subpoenas, had yet to be adopted. Attorneys at that time e_quested subpoenas which then were |
-issued by the Court. - :
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.In their Amended Answer and Counterclaims, Appellants allege that, in ‘,providing
informati_on to the attorney for "l‘en St"ate'.Sltreet, .LLP, Respondent yiolated contractual duties- ovyed
to Appellants arising out olf the loan documents and the bank’svprivacy policy proximately causing
damage Appellants also.allege that the bank assumed a duty to Appellants, pursuant to its prlvacy

“policy, not to dlSClOSC their private ﬁnancral information except where permrtted by law. (R pp: 87-
| 90 Amended 'Answer, and Counterclaims, Par‘agraph 45-47; 53-5_5;‘ 57-58)."

' The courts of South: Carolina long hav‘e'held that, one who undertakes to render services to

- ) another which he-should recognize as necessary for the protection of the other’s person or.things is

‘ liablefor har"rn"resulting from his failure to exercise reasonable care if (1) his 'failure to exercise such
care increases the risk of such harm or (2) harm is suffered because of the other s rellance upon the

', undertaklng Stanles Ve Duell 329 S. C 503, 494 S.E. 2d 639 (Ct. App 1997) c1t1ng Restatement

‘ (Second) of Torts Sectlon 323(a)
y Appellants recerved from Respondent notlces regardmg the Respondent s policy concernin g
the protect1on 'of Appellants pnvate bankrng information. The Notice provrded as follows:
" 'YOUR INFORMATION AND OUR AFFILIATES
We may disclose 1nf0rmat1on about you to our affiliates.
Federal law allows us to disclose the information listed, above to our affiliates. You
do not have a r1ght to opt out of the disclosure of this information. - :
Types of Afﬁllates
We may d1sclose 1nf0rmat10n about you to the followrng types of afﬁhates
- F1nancral service prov1ders such as:
- Banks :
YOU_R INFORMATION AND _OTHER PARTIES

.We will not disclose information about you to anyone except as disclosed int his
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pollcy or as permitted by law. . ' '
(R. p. 138 Exhibit C to Quentin Broom Jr; R p 151 Exh1b1t 'C to Amy Broom
Afﬁdavrt R. p. 163 Exhibit C to Ann G. Broom Affrdavrt)
In exchange for the busine'SS‘ of Appellants, l{espondent undertook to protect the privacy of
Appellants’ nonpublic‘ﬁnancial information. | |
Ten State Street, LLP, the party to whom Appellants’ nonpublic ﬁnancial 'i_nformationjwas
provided, w.as }not an. affiliate of the Respondent nor an employee or agent of Respon'd_ent.
Accordingly, the disclosure ‘of the n_onpublic information was 1n violation of Respondent’s pollcy, |
4iunle‘ss the disclosure was “perrnitted by law.’;

In order for the d1sclosure to have been perm1tted by law 1t would have had tovcomply with

the prov1srons of the Act. Asset forth in Argument I above it d1d not. Accordlngly, the Amendedl o |

: Complalnt and the Afﬁdav1ts of Appellants allege and demonstrate that Respondent vrolated its own .
g pohcles in producmg Appellants nonpubhc ﬁnanmal 1nformat10n in response to Ten State Street s
A subpoena thereby breachlng the1r contractual and common law owed to Appellants pursuant.

In Dunmrre the Eighth C1rcu1t recognlzed that 1mproper d1sclosure of nonpubhc 1nformat1on ,
in violation of the Act could g1ve rise to state law actrons. ‘After concludrng that the Act, in and of
itself, did not provide a private right of action to Mr. Dunmire, the court went on to state as follows:

Nonetheless Dunmire, in his amended complamt based his state . -
law claims. on the allegation that Morgan Stanley’s conduct violated the GLBA
(Gramm- Leach- -Bliley Act). Accordlngly, we must address whether the. d1str1ct court
properly concluded that no v1olat10n of the GLBA occurred .. ' '
_Dunmire, 475 F.3d at 960.
As stated in Argument I, above',‘the Dunmire court Afound no violation of the Act, because '

the financial inforrnation in that case was disclosed pursuant to an exception that
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;1065 not apply ip the case before this Court. However, the séminal case relied upon by Respondent
' forthe propositiqﬁ thatA‘Appellénts have no claims ‘in this matter specifically reco gnizes that s;tate law -
claims can exivst'Where thé Act is violéted. | | |

A.s alleged'in thé Amended AnsWef and Counterclaim,\Res.pondenk't failed to follow its own
internal ‘p'olicies and disc;lpséd Appell“ants’ ‘private financial ’in'formation to an vuri.autho‘yrized party in '
‘v'iolation of the law. If pr'ox./e;l attrial, these éctg would’ 'resul'lt in liability on thev part of Responden£
imder Appellénts claims fol‘r.l‘)’reach of contraé_t aﬁd for negligeﬁce. Accqrdingly; Abpella’nts have;,
stated céuses of iactié)lp fund\eg state léw ‘againslt Respoﬂdent and have dcrﬁonstrated geﬁuine issues
of material fact regarding fhe'Resp(;ndeﬁt;s liability. |

a The order of the trial coul’c should bé feversed.
| " CONCLUSION

The Amended Comblaint and Counté‘rclairﬁs of Appéllants ‘alllege that the. Resp'ondent, a -

- 3 ﬁnahciai institution subj ectto the provisions of the Gramm-—Leach-Bliley Act, violated thé provisions L

of thét ’act" ‘by .di.sc'losbi"ng Appeliant’s pﬁvéte ﬁ:nan.cial in'forr'natvion toa Il)riv:ateT litigant in an unrelated
lawsui_t'in response to a Subpoeha that was not issued by any Fedéfal, State; of local authofity nor-
bursuarit to any. judic,iall ":pr(')cess or investigatidn ‘by a governmental agency. The Amende’d
:éon.lll)l‘a.lint and C‘;;uhferélairﬁé. also Vallege that"Reslpondgﬁt breached éqntractual duties and duties of -
care assurﬁed fhroug’h tﬁg establishment of b.‘a.lnking accounté with Appéllanté and polli'ciesv, for the
. p'rOteCtion éf .Apﬁcllants’ privac;y in relation to those accounts. Thé' Amendved Corril‘pla.int'and
C&mtefc‘lairh .Ispeciﬁe's thé factual basis for these claim‘sjl. Eurther; affidavits and ¢xh{bits' thgrefé
submittgd 'axlld considered by thé Court attest that Respondent received‘ actual notice from counsel

for Appellant Quentin Broom that a private attorney representing a third-party in a unrelated civil
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case had.subpoenéed prjvaté financial information belonging to Appellar‘lt's, who were non-parties
in that ur;reiated. litigation. Counsel requésted that notice and an opportunfty to. conte;t that
subpoepa be given to tiho‘sé Appellants. Respondent ignored ‘thi's ré(iuest; ,ignored its own internal -
‘privacy policy, and‘“ ignoréd. the prix?acy protectic;ns of the federal Gramrﬁ-Leach—Bliley Act by
supplying nbnpublic financial infonﬁation to Tén State Street, LLC, a private, civil litigant.

If Abéellant’s have not stated a cause of giétion ér demonstrated genpin(j: issues of rriatériél fact
‘in.this actic;n, it is.difficult to imagine what a bank would have to do to violate the privaéy riéhts of
its custQﬁigrS.

Thq Order Qf the tﬁal court. should be- réversed, this ‘case‘r:eman'ded, and‘ the Appellants
' al.l'ovx./edl to pursue,'dii;covery and to prosecutevtheir claims'. - |

Réspectﬁiily submitted.
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