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ARGUMENT
The Respondent’s arguments muSt be rejected because they rely. upon' a
' ‘misinterpretation of the language of the statute and the function of noti_ce under S.C. Code
of Laws Ann. §29-5-40. |

1. THE RESPONDENT’S USE OF THE PHRASE “NOTICE OF LIEN” IS MISLEADING AND
~ IMPROPER. - '

The Respondent suse of the phrase ‘notice of lien” is misleading and i 1mproper See
" Brief of Respondent pp. 15 et seq Notice under §29 -5-40 is not a “notice of 11en despite
Respondent’s assertions to the contrary. The statute itself does not define or even use the
phrase “notice of lien.;’ A proper understanding ot the function of the notice in the statutory
scheme shows that §29-5-40 notice is not “notice of lien.” To call notice under §29-5-40
a “notice of lien” creates the false impression that a lien has been created prior to, or by the' .
service of, the notice. While that false impression supports the Respondent’s argument, it
'is not correct.

" The statute does not refer to §29-5-40 notice as a “notice of lien.” .“Notice of lien” -
is not a defined term in the statute. In fact, the phrase does not.appear in the statute itself.
The statute title accurately descnbes the notice as Notice to owner before lien attaches
when laborerwas employed by someone otherythan owner.’ (Empha51s added) This prec1se
description of the notice contained in _the statute title should not be confused. by the
Respon'dent’s misleading appeliation. ‘ |

The statute language states that the subcontractor shall in writing “ndtify the owner
of the furnishing of such labor or material.” .The statute does not say that the

- _subcontractor/materialman must notify thé owner of a lien. If the drafters of the statute had .



iﬁtehded the hotice to be a notice of lien, they wQu'ldl have used the -WAor.d lien.. Rathef, the
stétute speciﬁcally describes the notice as notice that sérvices or goods are- béing furnished.
Fof that reasoﬁ, this notice is more prope’rly‘called a “noﬁce of ﬁlrnishiAng,” just as the
analogous noﬁce for general contractérs and sub-subcontractqrs_ under §29-5-20.

ANotice under §29-5-40 is not a “notice of lie_n.” Itis notice that a party whé does not
ha\-/e a direct contfact with the owner is p_roviding goo'ds/se'rvices‘ to thé project. Becaﬁse
these second-tier claimants have nQ' direct icontract with the ane;, the owner must be

apprised of their poten_tial claims. A contract provides notice of a pgtential lién by é pefson
dealing directly with the owner. Notice under §29-5-40 provides fha}t same notice forj
second-tier‘ contractors.

Notice under §29-5-4O is notice of a potential lien, not a -cuﬁent lien. The
Ap'pellaﬁt’s notice in this.case correctly states that fact. Once the owner has notice f’f this
potential 'claim, the owner hés an obligation'to p’rdtect the second-tier claimant under §29-5-
50. |

I . The Respondent further confuses this issue by coining the phrase “prospective lien.”
The Resporident eduates the Notice of Furnishing with a lien, é.nd .then accuses the Apbellant
of .seek>ing authority for a “prospective lien.” That characterization is misleading and
misconstrues the Appellaﬁt’ S argumerit. A notice of furnishing does NOT itself createa lien, |
é.nd-thp_Appellant irs not asking this court to sanction a “pfospective lien.”

‘Service of a Noticé o_f. Furnishing does riot create the lif’en, because witilout .the

delivery of materials there can be no‘lien. Itis the delivery of materials/services that creates

an inchoate lien. Preferred Sav. & Loan Ass’n. Inc. v. Royal Garden Resort. Inc., 301 S.C.
1, 3,389 -S.E.Zd 853, 854 (1990). However, the lien is not pérfected or enforceable until the
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lienor files a staterrienf ofmech_aﬁ_ic’ s lien and serves th'-a'l-t staterﬁent oﬁ the generél contractor
and the owner within 90 dayé of proyiding the'maperials or l_a‘-bor-u,nder S.C. Code éf Lé\;vs
§2§-5-90. -;l"he notice of furnishing simply triggers‘the‘ paslment pvrcferérice provisions of
§29-5-50, which limit the owner’é paymenf defense.1 Having received notice of furniéhing '
an owner cannot reduce his potential lien liabilify.by paying the geﬁeral contréct'or. " The
owner has 6ptions to protect himself. | O“"fners rout.inely féquire lien waivers from
subcontractors when fnaking pgy_ments to the genéral contractor. Al»ternately, ownlers can
use joint checks aé described in the Appellant’s brief. |
II. THE RESPQNDENT DOES NOT RELY UPON THE PLAIN L‘ANGUAGE OF fHE STATUTE.
| The Respondent waves the rhetorical banner of “plain la,hguage-’f interpretation, but
concedes that the Court of Appeals’ requirement that notice coﬂtain a demand for payment
is “not directly within the terms of §29-5-40.” Brief of Respohdeﬁt, p. 14. If the
requirement is.not “directly within the terms” of the statute, one cannot reasonably argué that
the “plain lang-uage”. requires a demand for pament. The fact is,.thé statute' does not
| reference a demand fo‘r payment, an;i the Court of Aj)peals fashione_d that feqﬁirement in an
attempt to hold th¢ Appellant’s proper notiée was invalid. Nor can a demand fdr payment
reasonably be -implied from the language that states that the con>tractorA.“shéll. in wri'ting
notify the owner of the furnishin;g of such labor or material and the amount or value thereof.”
If the drafters of the statute had intended tha;[ the‘subcontracto.r make a demand for payrﬁent,
they would have included that in the statute.

Respo:n_dent also slices the statute up and adds words to make the “plain language”

! The service of a statement of lién under §29-5-90 serves as a notice under §29-
5-40. Therefore, the lien may be perfected without a separate notice of furnishing.

3 .



of the stétute fit its interpretation. Respondent argues that a lien attaches upoh notice of
“‘materz"al [that] is furnished.’ S.C. Code Ann. §29=5-40.” With the cle\{er editing and
“addition of the article “that,” Respondent creates the illusion that the statute requires that the |
_ | , : _
material must be delivered before the notice. That is not the “plain language” of the .statute. :
That is the interpretation of the. sfatute. When read as a whole and according to the rules of
grammar, then statute says no such thing. In fact, using the same ‘techm'que,,the Appell‘ant.
could cut and paste to argue that notice is good “whenever material is delivered.” By sirﬁply
focusing on a single »phras-e, it is easy to craft rhi;leading arguments. However, the correct
interpretation comes froﬁq reading the statute as a whole. _ - -
Th_e statute does not say when the notice is to be given relative to the delivefy of the
materials. The sentence creates two prerequisites to the attachment éf a lien, ’bu_t the statute
“does not say in which order these events muﬁt occur. Before the attachment of the lien, two
things ha\@ to happen (1) notice must be given and (2) material mgs’t .be‘ provided. This
sentence simply does not state the sequence of these two requirements. The sentence
merely requires that thé two prereqﬁisifes happen beforé ihe attachment Vof.a' liep. _Thus, the

Lowndes court noted “There is, as we have said, no requirement that the ‘notice’ under

Section 45-254% be given at any particular time.” Lowndes Hill Realty Co. v. Greenville
Concrete Co., 229 S.C. 619, 93 S.E.2d 855, 862 (1956).
Respondent’s plain language argument also ignores the title of the statute. Although

the title ‘and headings of a stdtute may not be construed to limit the plain language of a
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The section c1ted here is the precursor to §29-5-40, S.C. Code of Laws, and the
statutory sectlons are substantially identical. :



, étgtute, they may be used to shed light on an ambiguous word or phrase. Garner v. Houck,

312 S.C.'48_1, 486,435 S.E.2d 847, 849 ('1993). The title of §29;5‘-4O is ;‘Notice to owner
» before lien\attaches when laboréf wasemployed.b}; S(')meone other than owner.” (Emphasié
aaded). _The Respondent :argue,s just the oﬁposite. Respondent claims that l“Notiée fér
: matérial that‘may be furnished, i.e. be;fore a lien exists, is ineffective under t}}e statute.;’
Brief of Respondenf,r p. 12. However,‘the title says i1‘1 ﬁlain language that the'l ﬁoti_ce is
“Notice to owner before lien attéches.’; Becauée thé lien attaches inchoate upén delivery,

the statute authorizes notice before the delivery of that material and attachment of the lien.
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