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Stotement of 15sues on APpeal

Did the lower Court abuse its disceetion and Comn’mL Crror op Jaw L hen
'+ ecooneous found that Rule 99 (b)) scerimPs motions Cannot ke
filed by Aprellant because he Plead SUIH‘I?

Did the lower Court abuse i+ discretion and Comm} error of law when

it did not understand the scofe of reviews but denied ApPellant's motion
without comPlehing the analysis ¢

Did the lower Court abuse i+ disceetion and Commi t error oF ldws when
Wt erconeousl found that the Apmellant's evidence woas not after-
discovered ?

Did the lower Courtabuse 11+ discretion and Commit ecror of lacs when i+
ecconeously denied the motion on the memts 7



Slatement of He case

This maHer comes kefore e Couct bY way of an aPreal from an order
den¥ing the APeellants motion for a new - trial based en after discovered
evidence . The aeeellant and his theee co-defendant's, Monta Gardon, Terrance
MeCreary, and Gary Moffat, were all Proseeuted in connection with theie
invslvemeat in the shosting of the viiction Erik Krenn. The States theorY of
the (ose was that the APPellant was the shooter. All of the Aepellant's
Co-defendant’s eventually Coorerated with the State and intended to testify
that +he ApPellant was the shooter. The APreellant ultimately Pleaded duilty on
JulY 16,1999, Yo munder; and attemeted arm cobberys amond other charaes, and

Was Sectenced +o an nasreaote {octy - Year imPrisonment teem. Sez En!

The ArPellant subseauenty Liled a Rule 94 (b)) Scerimp ) motion for a
new trial based on after -discovered evidence . In this motion ) the Appellant
alleged that two of his co-defendant's - Menta Gordon and Terrance
McCreary - had recanted their eaclier statements and assected that they were
willing to tell the truth about the nisht of the incident. PrinciPally , the
ofeellant averred that Monta Lorden would admit to fining the shet that Killed
the Victim %ee Transcrirt Pase faline 5-@  , and that Melreary woald
admit Hhat Monta Gordon, not the Aerellant as Previously stated) exited and

reentered Wis Vehicle with a fircanm. See Transcript Pade 371ine 2pg 58 line 17-23-
Diaz made a statement identifY¥ind Monta Gorden as the shooter. Exhibit g
Dn Macch 4 and 81 2013, the metion was heard by e lower Court. The

APFellant ) Monta Gordsn s and Terrance McCreacy all testified at the hearina,
With both the AePellant and Monta Bordon testifYing that Menta Gordon was
the Shooter and MeCreary testif¥ing Monta Gordon exited and reentered the
Vehicle he was deiving with a firearm. On APeil 94,9013 5 the lower
Couct Filed an order denving the motion on several dmounds.

EN!  Moffat is ApPrellant's 15t counsin and aareed +o teshfy adainst aPrellart



The lower Court abused i+ discretion and commiHed
ercor of law when it erronesusly found +hat Rule

29 (D), 5ccrimP, motion Cannct be filed bY Apeellant
kecause he Plead duilty.

The lower court abused i+ discretion and committed error of law when F
Cateaorically found that aprellant Could not file a Rule 44 (b)) scerimPs motion
because the Aprellant's Conviction was abtain throush a duilty Plea . See
Ocder at 13-19. However) in atate V. DeAndelis) d56 S.¢. 364, 189 5. Eiad 139
C1a11)s the suPreme Court reviewed a mstion for new trial based on after -
discoveced evidence on the merits even thoush the conviction was obtained
throush a Quily Plea. The sufreme Court specifically held that ‘mstions of this
chavacter should be entertained and ranted in order that wronas dene may be
remedied . Td. ot 3691183 s.E.2d af 134. See FAI TF the lower Court's
ruling stand) Aefellant's riaht to 2oual Protection of the law under the
Foucrheenth 1o the united stafes constifufien will be Viclated. ApPellant base his
acdument on the fact that,s i f Defendant's who “[PIled Suilv " 4o offenses in
Section 11-238-30 (A) (SuPP, 3axa) assect that they are innocent of the offense
may applY for forensic DNA testing of his DAA and Physical evidence , or

bisleaical material related to their tonviction Pursuant to Section 17-28-30(b))
and under section 11-28-100 (A (b) +itle “Disclosure aad use of test’ if the

results of the DA, and Physical evidence test are exculpatorys the apelicant

may use the excalPatory results of the DNA 1 and Physical evidence test as arounds
for £ilind a “motion fon a new trial Pursuant Yo Seuth Cardlina Rules of
Coiminal Procedure’ but defendant's who Pled auily " under 16-1-20 and File

FIl' Pursuant 4o 9. C. Code Ann$ 1T-3%-306 €b) Hitle “Access DNA test Act) a
Terson who "LPIled 3uiltY" or nole Contendere to at least one of the offenses
enumerated in Subsection (), was subsesuently convicted of or addudizated
delinduent foo the offense, and asserts he is ianocent of the offense » may afely
for a new trial under He "South Carolina. Rules of Criminal Procedure )

Pursuant Yo Sici Code Ann$ 1T-2¢-100 (RIED) HHe “Disclasure and use of
Yest*! 5



0 “motion for a new +rial Pussuant +o South carolina Rules of Criminal
Procedure" based on recantabion testimony 1a barred s in Vislation of
Bacbier V. ConnollY, 13 Uis. 2T (1835) (Holding all Persens Similaely Situated

"[sThall " be treated alike.). and the coual Protection Clavse of the Fourteenth
Amendment that Provides that “[Ndo state Shall . ... den¥ o any Person

within its Juniadiction the esual Protection of the laws 't Personnel Admic

V. Feened) 449 uis. 956/271 149 S.ct 2282 (1979). The leaislature will be
forced to amend Section 17-2%-30 (A) (B) - 17-38-100 (b) to eliminate
defendant's who Pled Juilty from Filina o motion f50 a new trial Pursuant

Yo the South Carolina Rules of criminal Precedure f the lower Couct
Rulina Stand. Therefore, Aepellant's Case ts inoPpesit that of U.s. V. Lamberh
03 F.ad 208 (1oth Cir 1A19). U5, V. Foreest, 356 F.Suf. 343 ( W. D. Mich. 1973);
Roseboroush V. atate) 31l Ga. APP. 83017106 5.€.ad. 530 (aol) . state v. Torco) 108

4 wW. 2d 344 ( Tenn. 3603) at Footnete 2.

The lower court attempted to distinduished DeAndelis by finding that case
was decided on the basis of the criminal defendant's failure to attach
affidavits to his mohion. order at 18-19. ApPellant assect that defendants that Plea
Will ran file o Rule 29 (o) 5cerimPs motion. Therefore, by finding thot Rule
44 (b), 5ccrime, motion does not afPly 1o duilty Pleas) the lower Lourt erred
in i9noring the fact that DeAn%lis actualN ruled on the meorts of the motion

and erred in i3norind DeAnaelis Clear direchve that such motions " e

entectained ' bY trial Courts 256 $.C. ot 364,189 S.€.9d ot 134. Rule 49 (b))
scLeim? ) motion Cans therefores be brouant followina quilty Pleas. The
lower ouct finding to +he Contrary Should be reversed. DeAndelis, Td. at
369 5 133 SiEQd ot 134.




The lowee Court aloused + discretion and cammeHed
ercor of Law when i+ did nat understand the Scepz of

cextewy and did not Lomelefe analysis.

Tn Stote V. Mencer, 381 5.¢. M9, 672 S.E.dd 556 (d00d) ) the Supceme
Court held that motion for a news - Trial based on after-discovered evidence
should net be. dented simPlY because the witnesses Supporting the motion lack
Ceedibility " because a witness may lack Pursuasive credibility and still
Lreate reasonable doubt' 381 5.¢. at 1701 674 S Ead at 567, See FN2

The lowee Court found Mercee landuade " confusing and haed to wark inte its
anal¥sis''s and then Proceeded +os find that the moteon should be dented Simely
because it did not find the Aprellant's witnesses Ceedible. Ordee @+ 21,

The afeellant assects that Hhe lower Court Commited error of law and abused
it disceetion because Mencer dicected the lowser Court 4o look +o the nature of the
evidence SupPorting the motion and determing whetheo or not " reasenable douwt
was Created" by the nature of +he testimony reaacdless of +he credibility of +he
Wwitness 3iving the festimeny. BY 1anoring that directive and finding that the
Apeellant's motan <heuld fail SimPlY beCause his witness lack Credibility,
the trial court erred. Stote V. Meocer, 381 s.c. ot 1701 679 5. E.od af 561,

FN?
Tn this Post-trial SeHing oue JurisPrddencs fecoanizes the dateheering role

sf the trial couct in maKing a credibility assesament. state v. Pocter) 964 S.c.
613/ 6211 239 5. E.9d G415 643 (1477) (noting that +he determination of whether
new evidence 1s Credible for RurPoses of a new trial metion rests with

the 4rial Court). .. The Supreme Court in Mercer state that does not comelete
the anal¥sis. Td.381 s.c. at 1701674 5.€.ad at 561

/.



The lower Court abused 1+ AScredion and committed error

of lacy when '+ Lound that APPeNants evidence was not
af'ter-discovered

The Jower Lourt found that arreliant's evidence was ot after -
discovered because the aPreslant bad Fnoon From The day of" the Shooting
that he was not the Shooter. Order 9 -93. _In otber words, the Jower courl
found that the cvidence zither (1) was discovered Prioer fo friall' or ()
"Cowd . ... /n the exercise of due dili%nce have been discovered mior

fo trial ) State vi sPannSuPra, 334 S c.at 619,513 S. £.94 at (1999).

This Hading 1’s crroncous as a matter of faw because the aPaeilant's
Mo tion iwas not based wuPon his assertion that he was not the Shooter

but was based mstad on the newlv-discovered evidence that koth Monta

lorden and Melreary, who wwere both Set to 12shty adaimnst bim and
denti?y him as the shooter ' he roceeded fo Frial loouid mow essenbally
festty Hat Monte bordon was the Shooter. See Fu!

Plainlts the tact that they wourd 1den ity Monta borden as the shooter
Lould not have been Fnocon Prior #o the trial betause they were 90indg
to Festfry that the aprelbnt was e Shooter at his frial. Sce rranscr Pt
Fage 63 Line 13-39. Winta london festy that he tas Soma Testity an Qaellant
at hs trial Hat arellant Arlkd the vicbime. See. TranseriPt Pase 9/ Line S0 -
Fage W Line s Terrance Mclreary teshifed ot be was Jong 125ty on
APRllant at his trial tHat areetbnt was the sheoter. .. Tt s difficult o
envision a Clearer exampPle of after —distovered evidence than the réecantation
of Pstenhial festimony. IF the trial Lourt's Puling 15 fa/boiwed s recanted

N Monte Gordon 1estrted that he looaid not Zome fooard and Fed the truth
When he discovered that aPretbnt would be treated as an adult becaase be
Wanted aeellant 10 Lome docon Wit bon. Transcript Page 9 Line /5-/7

q.



festimony Can never Serve As The bhasis 420 af#er -discovered evidence
berade Someone s either the Criminal detoncbint or witiess o tow/d bave
Known the Truth betore the toitness teshified falsely at fral See.

State V. Farker o 153 5. Ead 133,049 5. 139 (5. 22 1967) (Halding Recanted
festimony Can be offered as @ound #or new Frval.l..

mfﬂ_’wgfc‘,’/ unden Skann Princieks the evidknce twas notdiscovered Pvor
10 triad + and could not 1a Hhe erércise oFf due oili9ence have bren
discovered Prior +p rial and or Guilty Plea . SPann s SuPra » 334 S.c. at 6/9.
513 S.£.9d at 99 (1999). Lonseouently, the lower Lourt5 ruhng on s 155ue
15 Confrolled by error of law, 5Pann 1 and should be reversed.

The. lower Court erroneously denied the motion
On +he merits

The lower Court found that the aPpellant's motion for a. new
trial Should be denied because his witnesses were 'fabricating
testimony “ in a concerted effort to Sive the aPpellant a new trial.
Ocder ntd3. The apPPeliant asserts that thi's finding 1s erronedus for a
Number of reasons. First . The aPpellant asserts that the confzssion
of a. co-consPirator that he was the shooter twould " Create
reasonable doubt " Such thed o new +rial s warranted .

State i Mercer ) 381 5.¢. at 170, 075 S.€.ad at 567




See State V. TrPP, 30 5. €. 838 ( Holding new #rial should be ranted 1£

affidavits would lead any rzasenable mind +o inference that the necoly-
Ai'scovered evidence Probably would chande results ). .. The aprellant

Pled Jurlty to conspiracy charse with Mento. Gorcden. See. FNY However

if the APPeilont would have Proceeded +o trial ) the Jury would had fo find

beyond a “reasonable doubt " that aprrellant consPired and was 1n a9reement
L't Man?la Gordon +o rob and Kill the victim before £nding aprretlaqt

GuiltY on the ConsPiracy charge because Gary Mofdat and Terrance.
MeceCrearY was no longer arart of the consPiracy #o rob and Kl the

Viekim. The ntw testimony offered by Monta Gordon that he did not
Ai5¢uss robbing the Vichm with aprfellant ) See Transcrirt Pase 3/
linc =15, and the newo testimony of Térrance Mclreary that there were
no discussion 1'n the vehicle about robbing the vichm , See
Transcei Pt 90 line 17-19, 15 maferial because i€ the Jury believe
aP2llant is not Juilty of murder he's not Juilty of criminal ConsPiracy
APPellont net Gutltt of anVthing. The hand of one is the hand of atf
sbes not- arely when there is a Sole actor involved that there s no

LonsPinacy, there 1's ne achve endoin concent. Statr v. Reterson 287 S.c.
299,335 S.E.9d 80 (1985). Theretore, the after -discovered evidence and

testimony of Monta Borden and Termance Melreary i1s Such that
Loould Probably chande the resultof o neco triad were dranted Mercer

679 Si€.dd at 565  State V. spann 1334 5i¢. af 619, 513 5.E.4d at- 99. .
Second » the aPrellant asserts that the lower louvrts misalPPlcation

EN2 The Criminad ConsPiracy charae cuere dismissed on Gary Mof¥at
and Térrance Me.Creary.

[0



of Mercer infects the tactual Hindings Such that 1heé lowen LowrT's

reasoning for denying He nichen canot be wphéld. Third , the arrelant
Asserts that o revieeo of the factuad reconds tibich show there are
INCONSISTENcIés in the testimeny bY all three wirtnesses, making i1+
difcult for the loroer court's tonclusion of collusion +o wi'thstand
Serious scruhny. See. Monte. Gordon tfestimony traaseript Fage 42 -pase
&3, Terrance Mclreary 125hmony Page 8- Page 150 and APR/ant's
feshmeny franscript Page 151-207. .. Affer all iof the aPPellant s
Monta Gorden ) and T2rrance Meccreary all conspired 10 free the aprellant
throush the 3iving of false tzstimony ., their feshmony showld matzis
word=for - word .. Tt does not. See Fu 3

70 deny aprellant a_ trial in the face oF a Contession by a
(o - ConsPirator who testifed he acted o lone and that arrelliant dis
Not have anythingd +o do with it would conshtutz a ' denial of
fundamental fairness shocking 1o the universal sense of Jushee "
Butter v State, 3¢ Scc. 466,968,397 s.£.ad 37 .38 (19%0).
Accordinsly, the arrellont asserts Hat this Brfion of the locoer
LovrT's ruling 1S erronzous and shsuld be reversed.

N3 Th the Orden at 93 e loer court does net supeert i'fs
£ading ofall three witnesses " fabriceting 1eshimony ' in a

Lonterted efort fo aive the aprrellant a nao rial with
‘I'nle evidence ‘. . .



Concludion

Based on all of the above  the APRilant respectfully
Submits that His Court should Gramt him o #rrals

?P&ct‘ﬁ{/ N SubmiHed

Anton'o Gordon, 259798
ACT sMu B 243
Po. BPox 1151

Fairfax ) sc 29317

This— Al day of Aerili2o19

14,



STATE OF SOUTH CAROLINA W IN THE COURT OF GENERAL
izl ERYE SESSIONS
COUNTY-OF YORK 2013 APR 22 )ﬁ 5 SIXTEENTH JUDICIAL CIRCUIT
- ﬁo ) GS46-2847, 2849, 2850,
) 195 2851, and 2852
State of South Carolina CLE )r =
v, ) ORDER DENYING MOTION
) FOR A NEW TRIAL
Antonio Gordon, )
)
Defendant )
)

This matter comes before the Court by way of the Defendant’s Motion for a New Trial
Based on After-Discovered Evidence pursuant to Rule 29(b), SCRCrimP, filed November 21,

2012. An evidentiary hearing into the matter was convened on March 4, 2013, and March 8,

2013, at the Moss Justice Center in York County. The Defendant was present and represented by

Jeremy Thompson, Esquire. The State was represented by Deputy Solicitor Willy Thompson.
At the hearing, counsel for both parties presented argument to the Court. The
Court also had the opportunity to review the following records: The transcript of the pretrial
hearings, the guilty pleas, and the sentencing of Antonio Gordon, Monta Gordon, and Terrance
McCreary which occurred over a period of several days in July of 1999; all of the written sworn
statements given by Antonio Gordon, Monta Gordon, Terrance McCreary, and Gary Moffatt to
various members of the Rock Hill Police Department on July 23, 1998; the PCR transcript of the
sworn testimony of Antonio Gordon from a hearing held on July 29, 2003; the PCR transcript of
the sworn testimony of Monta Gordon from a hearing held on September 4, 2003; the written
plea agreement entered into by Monta Gordon on July 16, 1999; the sworn written statement of

Monta Gordon dated August 6, 2012, and provided by Antonio Gordon; the PCR transcript of

the sworn testimony of Terrance McCreary from a hearing held on December 16, 2002; the * ‘{‘/ %
A
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sworn written statement of Terrance McCreary dated July 13, 2012, and provided by Antonio
Gordon; the PCR transcript of the sworn testimony of Daniel D’ Agostino from a PCR hearing
held on December 1, 2009; the Maxton Order dismissing Antonio Gordon’s most recent PCR
application signed by the Honorable Lee S. Alford and dated January 4, 2010; and other

documents that will not be addressed in this order.

PROCEDURAL HISTORY

The Defendant is currently incarcerated in the South Carolina Department of Corrections.
He was indicted in October of 1998 by the York County Grand Jury for Murder (1998-GS46-
02847), three counts of Possession of a Firearm During the Commission of a Violent Crime
(1998-GS46-02847a; 1998-GS46-01949a; 1998GS46-1950a), two counts of Attempted Armed
Robbery (1998-GS46-02849; 1998-GS46-02850), Criminal Conspiracy (1998-GS46-02851), and
Possession of a Pistol by a Person Under Twenty-One (1998-GS46-02852). Daniel D’ Agostino,
Esquire, represented the Applicant.

A hearing on the Defendant’s motion to suppress was held on July 12, 14, and 16, 1999.
On July 16, 1999, following the suppression hearing, the Defcndan_t pled guilty as indicted. On
July 19, 1999, the Honorable John C. Hayes, III, sentenced the Defendant to confinement for
thirty (30) years for Murder; five (5) years for Possession of a Firearm During the Commission
of a Violent Crime; five (5) years for Criminal Conspiracy; five (5) years for Possession of a
Pistol by a Person under Twenty-One, all to run concurrently; and ten (10) years for each count
of Attempted Armed Robbery, one running concurrent and one running consecutive to the thirty

(30) year sentence for Murder. This was a negotiated guilty plea to a cumulative forty (40) years

o e
confinement. W

x
)
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The Defendant filed a timely notice of Appeal and an Anders brief was submitted on his

behalf pursuant to Anders v. California, 386 U.S. 738 (1967). Of note, the Defendant filed a pro
se brief in which he raised the issue of probable cause to arrest based on an “informant’s”
statement to law enforcement allegedly given without being advised of her rights. The
“Informant” to whom the Defendant was referring was Chyneca Dixon, his girlfriend at the time
he committed the murder. The Defendant also contended that both he and the informant were
under age and should not have been questioned by law enforcement outside the presence of a
parent or attorney. As a result, he argued, the informant’s statement was inadmissible because it
was obtained illegally and could not have established probable cause for his arrest. The South

Carolina Court of Appeals dismissed the Applicant’s appeal. State v. Gordon, 2000-UP-747

(S.C. Ct. App. Filed December 6, 2000). The remittitur was issued on January 9, 2001.

The Defendant subsequently filed a PCR application originally dated June 20, 2001, and
amended on May 8, 2003 (2000-CP46-1414). An evidentiary hearing was held on July 29, 2003.
Tara D. Shurling, Esquire, represented the Defendant, who was present at the hearing. Jeanette
C. Vanginhoven of the South Carolina Attorney General’s Office represented the State. The
Defendant alleged his guilty plea was involuntary and that defense counsel was ineffective for
failing to discuss with him evidence of a palm print found on the victim’s car door. The
Defendant specifically contended that defense counsel failed to investigate or discuss with him
“the fact that the palm print on the victim’s car door was unidentified until the time of pre-trial,”
and that the South Carolina Law Enforcement Division (SLED) never tested the palm print. On

August 20, 2003, the Honorable J. Ernest Kinard issued an Order denying and dismissing the

o
:\.r

¥
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application. The Defendant subsequently made a “Motion for Rehearing /Motion for



Reconsideration of the Facts” on December 9, 2003. The Honorable J. Ernest Kinard dismissed
the Defendant’s motion by written Order filed December 15, 2003.

The Defendant filed a petition for writ of certiorari appealing the Order dismissing his
first PCR action. On July 21, 2005, the South Carolina Supreme Court issued an Order denying
the petition. The remittitur was issued on August 9, 2005.

On July 6, 2004, while his appeal from the denial of his first PCR action was still
pending, the Defendant filed a second PCR application (2004-GS46-1700). The Defendant
raised issues previously raised in his first PCR action, including allegations that his guilty plea
was involuntary and that defense counsel was ineffective. On December 30, 2004, the
Honorable Lee S. Alford issued a conditional Order of Dismissal in which he expressed the
intent to summarily dismiss the application because the Defendant failed to comply with the
filing procedures of the Post-Conviction Procedure Act as set forth in S.C. Code Ann. §17-27-
45(A) and §17-27-90, and because the application was in improper successive action, but granted
the Defendant twenty (20) days to show why the order should not become final. The Defendant
did not respond to the conditional order of dismissal. Thereafter, by Order dated May 20, 2005,
the Honorable Lee S. Alford denied and dismissed the Defendant’s second PCR action.

The Defendant then filed a federal petition for writ of habeas corpus on December 22,
2005 (2:05-3327-MBS-RSC) and an amendment to his federal habeas corpus action on April 14,
2006. On October 16, 2006, Federal Magistrate Judge Robert S. Carr entered his Report and
Recommendation that habeas relief should be denied. On October 30, 2006, the Defendant filed
an “Objection to Report and Recommendation of Magistrate Judge.” The Defendant raised the
probable cause issue regarding his arrest. Specifically, the Defendant contended that his

warrantless arrest was unlawful because law enforcement only found probable cause to arrest ),\

4 \‘(
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him based on statements given to them “by a minor whose [sic] parents were not present during
questioning.” In essence, he asserted that law enforcement’s reliance on Chyneca Dixon’s
statement to establish probable cause led to an unlawful arrest that violated his Fourth
Amendment rights. He also claimed that defense counsel was ineffective for failing to advise
him that by pleading guilty he waived his right to challenge the lawfulness of his arrest or the
statements he made to law enforcement after he was arrested. On February 16, 2007, the
Honorable Margaret B. Seymour entered an Order dismissing the Defendant’s petition without
prejudice to permit him to exhaust all State remedies.

Subsequently, the Defendant filed a state petition for writ of habeas corpus on January 3,
2006 (2006-CP46-0010). He then filed an amendment to the state habeas corpus action on
January 23, 2007, to which he attached Chyneca Dixon’s two statements given to law
enforcement on July 23, 1998. The Defendant alleged that law enforcement did not have
probable cause to arrest him because the police relied on Chyneca Dixon’s statement to law
enforcement that she gave as a result of being threatened outside the presence of her parents.
The Defendant asserted that the police should not have questioned Chyneca Dixon (“the minor™)
outside the presence of her attorney or parents, and that because she was the “probable cause
provider,” both of their statements to law enforcement, as well as the Defendant’s arrest, were all
unlawful. The Honorable John C. Hayes, III, denied and dismissed the Defendant’s state habeas
corpus petition with prejudice by written order dated April 30, 2007, and filed on June 1, 2007.

The Defendant then filed a Rule 60(b) motion in which he alleged a conflict of interest
with the Honorable John C. Hayes, I1I, who was original sentencing judge at the Defendant’s

guilty plea. The Defendant also claimed that the order dismissing his state habeas corpus action

/

did not advise him of right to appeal the order. On January 31, 2008, the Honorable Roger L. X‘
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Couch granted the Defendant’s Rule 60(b) motion to reconsider, amend, and clarify, and issued a
written order finding that the Defendant was without prejudice to bring a petition for writ of
habeas corpus in the original jurisdiction of the South Carolina Supreme Court.

On January 9, 2009, the Defendant filed his third PCR application. He amended the
application on May 19, 2009. The Defendant attached two written statements given by Chyneca
Dixon (hereinafter “Chyneca”) and her mother, Geraldine Dixon (hereinafter “Ms. Dixon™), on
January 20, 2008. The statements were given to an investigator who interviewed them on behalf

of the Defendant. The Applicant alleged that he was being held in custody unlawfully for the

following reasons:
1. Newly Discovered Evidence;
Z Ineffective Assistance of Trial Counsel;
3. Prosecutorial Misconduct;

4, Brady Violation;
5. Involuntary Guilty Plea;
6. Defense counsel failed to challenge Defendant’s statements on the ground
that there was no probable cause for the arrest and that Defendant’s “statement’s
was [sic] the fruit of the poisonous tree™ with regard to the illegal arrest; and
7. Personal Jurisdiction
The State made its return and motion to dismiss on July 27, 2009, asserting that the
application must be summarily dismissed as an improper successive action and as having been
filed after the expiration of the applicable statute of limitations. The Honorable John C. Hayes,
IT1, issued a conditional order of dismissal on August 24, 2009, in which Judge Hayes expressed

the intent to summarily dismiss the application because the Defendant failed to comply with the

filing procedures of the Post-Conviction Procedure Act as set forth in S.C. Code Ann. § 17-27-
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45(A) and § 17-27-90, and because the application was an improper successive action, but
granted the Defendant twenty (20) days to show why the order should not become final. The
State also filed a motion to restrict future filings on November 19, 2009, pursuant to In re Theron
Maxton, 325S.C. 3, 478 S.E.2d 679 (1996). The Defendant did not file a response to the
conditional order of dismissal. A hearing into the State’s motion for summary dismissal was
convened on December 1, 2009. At the hearing, the State proceeded on a motion to dismiss all
of the Defendant’s claims as procedurally barred by the statute of limitations and successiveness.
The State also argued that the two written statements included with the application were not
newly discovered evidence, and that any alleged newly discovered evidence was nonetheless
barred by the statute of limitations. The State also made a verbal motion to restrict the
Defendant from filing another PCR application in the future under In re Theron Maxton, 325
S.C. 3,478 S.E.2d 679 (1996).

At the hearing, the Defendant, through counsel, acknowledged that he filed a lengthy
application in this case, and that he was only proceeding at the hearing with the newly
discovered evidence claim and with an issue regarding the palm print found on the victim’s car.
Specifically, the Defendant asserted that he discovered new evidence that law enforcement
coerced and threatened Chyneca into giving her initial statements, outside the presence of her
mother, and that those statements implicated him in the crimes. He contended that because
Chyneca’s statements were threatened and coerced, they could not have established probable
cause to arrest him. Therefore, the Defendant asserted, his arrest was unlawful and any
incriminating statements he gave to law enforcement subsequent to his arrest were the “fruit of

the poisonous tree.”



The Defendant also raised an issue regarding the palm print obtained from the victim's
car. He claimed that he has attempted to obtain certain documents from SLED regarding the
palm print that allegedly show he was _‘;not necessarily” the shooter, but that he has been unable
to obtain those documents partly as a result of ineffective assistance of PCR counsel during his
first PCR action. The Defendant also maintained that defense counsel was ineffective because
he never had the palm print tested by his own expert. The Defendant also claimed that he
attempted to raise this issue during his first PCR hearing, but he was “coerced into waiting the
issue” at his first PCR hearing by PCR counsel.

After the December 1, 2009, hearing, the Honorable Lee S. Alford made the following
findings:

1. Geraldine Dixon's testimony was not credible.

2. The evidence presented by Antonio Gordon was not newly discovered.

3. Chyneca Dixon’s testimony was false and she was available to testify at trial.

4. Antonio Gordon'’s allegations regarding the palm print are not material or relevant.

5. The testimony of Antonio Gordon's defense counsel, Daniel D’ Agostino, was

credible, and any coercion or intimidation that may have accompanied Chyneca
Dixon’s statements to law enforcement was not a significant factor in Antonio
Gordon’s decision to plead guilty.

On January 4, 2010, the Honorable Lee S. Alford issued an order dismissing Antonio

Gordon’s application for post-conviction relief with prejudice. The Court further ordered that

Antonio Gordon “is prohibited from filing any future application for post-conviction that raises

the same grounds raised in this action, any grounds raised in a prior action, or any allegations the

Applicant could have raised.”



FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has also had the opportunity to hear the testimony of Antonio Gordon, Monta
Gordon, and Terrance McCreary, as well as, the arguments of counsel presented at the hearings
on March 4, 2013, and March 8, 2013.

First, Antonio Gordon proffered the testimony of Monta Gordon. Monta Gordon is the
brother of Antonio Gordon. Monta Gordon testified that on August 6, 2012, someone visited
him in the South Carolina Department of Corrections and took a sworn statement from him.
Monta Gordon’s statement reads as follows:

I, Monta Gordon, having been duly sworn, depose and say that my brother Antonio

“Tonio” Gordon and two others was together in July of 1998. I am the person who fired

the shot that killed the man who died. Iwas the only person with a gun. My brother
Tonio did not have a gun nor did he fire any gun that night. 1alone am the only one who

killed the victim. I told the police Tonio fired the shot because he was a juvenile and I

was an adult. I was on probation. As a juvenile I figured Tonio would get a lesser

sentence. I never discussed robbing or killing anybody with Tonio. I was the only
person with a gun that night and I fired the only shot that night.

During his testimony Monta Gordon admitted that this August 6, 2012, statement was the
ﬁrst-statement that he gave admitting to being the “shooter”. He went on to testify that he would
have given this statement back in 1999 if someone had asked him. However, Monta Gordon’s
prior sworn statements and testimony tell a completely different story.

Monta Gordon was arrested a few hours after the Murder of Erik Krenn and gave a swom
staternent to the Rock Hill Police that same morning. In his statement dated July 23, 1998,
Monta Gordon admitted he rode around in Antonio Gordon’s car with Antonio Gordon, Terrence
McCreary, and Gary Moffatt during the time leading up to the murder. Terrence McCreary was
driving and they were all with McCreary when McCreary stopped to pick up his pistol. They
then went to McCreary’s grandmother’s house to pick up more bullets for the pistol. According

A
to Monta Gordon, McCreary thought the victims were in a stolen car and McCreary “was going y(
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to steal the car from them.” Monta Gordon’s statement goes on to say that just after the victims
pulled their car into a driveway, McCreary pulled up past the victims then backed up blocking
the victim’s car. Monta Gordon specifically told the police that McCreary gave the pistol to
Antonio Gordon and told Antonio “that they were going to rob them.” Monta’s statement then
states that McCreary and Antonio got out of their car, went over to the victim’s car and tried to
get the victim out of his car. Then Monta’s statement details that when the victim tried to drive
off, “my brother Antonio shot the driver one time.”

During Monta Gordon's guilty plea to Murder, Attempted Armed Robbery (2 counts),
and Conspiracy on July 16, 1999, Monta Gordon agreed with the facts as stated on the record by
the solicitor which specifically included the fact that Antonio Gordon shot and killed Erik Krenn
(Plea Transcript beginning at page 189, L 18, and ending on page 192, L 8). It should also be
noted that these facts are the same facts to which Monta Gordon agreed to testify had any of his
codefendants gone to trial (Written Plea Agreement dated July 16, 1999, and Plea Transcript
page 179, LL 12-19).

At sentencing on July 19, 1999, when the Court gave Monta Gordon the opportunity to
address the Court, Monta Gordon said,

I'm sorry for the Krenn family for this accident that happened. We knowed that it was a

big mistake in our life because as teenagers we had a lot to live for, but now since the

indictment we have nothing to live for but to serve the time for the crime that we did. I

want to say I’'m sorry for my family for letting them go through the situation I'm in and

all that. Hopefully Mr. Krenn will forgive us one day for the sin we did. (Plea Transcript

page 202, LL 7-18
Monta Gordon’s apology in his own words at sentencing certainly re-enforces his original

statement and the original statements of his codefendant that they acted together in committing

this horrible crime.
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On September 4, 2003, Monta Gordon gave sworn testimony at his PCR hearing. When
testifying about the statement he gave the police on the day of the murder, Monta Gordon
confirmed that McCreary told Antonio Gordon 10 “just get” the victim’s car and that Antonio
Gordon got the pistol from McCreary and “jumped out” of Antonio’s car. Monta also confirmed
again that Antonio Gordon was the shooter (PCR Transcript page 39, L 6 to page 40, L 23).
Monta Gordon’s testimony at his PCR only differed when he claimed, “By the time I jumped out
of the car to go stop him [Antonio], like I say, I was already, you know, on twenty years
suspended on three years probation, so I wasn’t looking for any trouble. When I jumped out, I
jumped out to stop my brother, but it was too late.” (PCR Transcript page 39, LL 6-18). (It
should be noted that during the March hearing for Antonio Gordon, Monta Gordon admitted that
he was only facing three year on a probation violation not twenty years as he had testified.)
Monta Gordon bemoans to the PCR Court that, “I’'m locked up for something I know I didn’t
do.” (PCR Transcript page 50, LL19-20). Monta Gordon goes on to testify that Antonio has
said “from day one that I [Monta] didn’t have nothing to do with it, that I [Monta] was trying to
stop him [Antonio].” (PCR Transcript page 51, LL 4-8).

Monta Gordon now claims that the reason he blamed Antonio was because Antonio was a
juvenile and he thought Antonio would get a lesser sentence. 1 find this new claim to be
completely without merit. Monta Gordon has an extensive juvenile record as noted in his plea
transcript (Plea Transcript page 197, LL 10-24) and is intimately familiar with the juvenile court
system. It was immediately obvious that none of the defendants in this case were treated as
juveniles. Certainly, when the State sought to try all of the defendants together in 1999, there
could be no mistake that no one was treated as a juvenile. Yet, Monta Gordon continued point to

Antonio Gordon as the shooter at his plea, in his plea agreement and in his September 4, 2003, \
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PCR testimony after Antonio Gordon had been sentenced to 40 years. It is the opinion of this
Court that Monta Gordon’s new “exonerating™ testimony is a complete fabrication.

Second, Antonio Gordon proffered the testimony of Terrance McCreary. Terrance
McCreary is a cousin of Antonio Gordon. Terrance McCreary testified that on July 13, 2012,
someone visited him in the South Carolina Department of Corrections and took a sworn
statement from him. In this statement Terrance McCreary claims,

I am not represented by counsel at this time. I am doing time in SCDC for a Murder that

occurred in July 1998 in York County. At the time of the Murder I was driving Antonio

Gordon’s car. When we first encountered the victims, Monte + Antonio got out of the

car. Monte had a gun, Antonio did not. The incident occurred behind me so I did not see

what happened. I heard one or two shots. Monte + Antonio returned to the car. Monte

still had the pistol. They got in the car. While in the York County Jail Monte + I

discussed blaming Antonio for the shooting since he was a juvenile. At no time that

night did I see Antonio with a gun. Antonio has never told me he did the shooting.
This July 13, 2012, statement is the first time Terrance McCreary insinuated
Antonio Gordon might not be the shooter and the first time that he claimed Monta Gordon
possessed the pistol during the robbery and murder. It should be noted that Terrance McCreary
states the shooting occurred behind him and he did not see what happened. Terrance McCreary’s
prior sworn statements and testimony completely contradict this 2012 statement.

Like all of his co-defendants, Terrence McCreary gave a written sworn statement to a
Rock Hill Police Detective on the day of the murder (July 23, 1998). In this sworn statement
immediately after the crime, Terrance McCreary states, “I then said man if I had the gun I would
rob them guys.” He says Antonio Gordon and Gary Moffatt got out of the car and Antonio went
over to the driver’s side of the victim’s car. According to McCreary, Antonio asked the victims
if they had marijuana and money and whether their car was stolen. McCreary then says, “Monta
and I was telling them [Antonio and Gary] to come on and lets go, then we heard the gun fire.

“V
Antonio and Gary then ran and got back in the car. We began asking Antonio why didhedo \«\6‘\
N
A
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that, and he was pointing the gun at all of us.” McCreary also talks about how he picked up the
gun shortly before the crime—a fact that is confirmed in the original statements given to the
Rock Hill Police Department by each of the four defendants in this case. However, when
McCreary testified in Antonio Gordon’s March 2013, hearing, McCreary denied ever touching
the gun.

Terrance McCreary plead guilty on July 16, 1999, to Accessory before the fact to Murder
and Accessory after the fact to Murder. In addition to waiving all of his rights and pleading
guilty under oath, McCreary agreed to the facts of the case as stated by the solicitor. McCreary
agreed that he obtained the gun and ammunition, that he gave the gun to Antonio Gordon, that he
suggested they rob the victims, and that Antonio Gordon shot Erik Krenn (Plea Transcript page
171, L 13 to page 173, L 1).' In addition, the record reflects that Terrance McCreary, as part of a
plea agreement, agreed to testify against his co-defendants to facts as stated at the time of his
guilty plea (Plea Transcript page 163, LL 5-19 and page 168, LL 10-19).

On December 16, 2002, Terrance McCreary gave sworn testimony at his own PCR
hearing. During his PCR hearing Terrance McCreary testified under oath that he did not
understand what was happening at his guilty plea and he actually never plead guilty (PCR
Transcript page 11, L 5 to page 15, L 17, and page 19, LL 10-15, and page 26, L 9 to page 27, L
6). Nowhere in the PCR transcript did McCreary mention anything about Monta Gordon being
the shooter in this case. The Plea transcript and Court paperwork make it clear that Terrance
McCreary freely, voluntarily, knowingly, and intelligently entered guilty pleas in this case and
agreed to the facts stated on the record. It is an obvious fabrication for Terrance McCreary to

deny entering a guilty plea and attempt to change the facts of this case.
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Like Monta Gordon, Terrance McCreary also makes a new claim that he blamed Antonio
for the shooting because Antonio was a juvenile. During his testimony in Antonio Gordon’s
March 8, 2013, hearing, Terrence McCreary claimed that about six months after his arrest, he
spoke with Monta Gordon in the York County Detention Center and they decided to blame
Antonio for the shooting because Antonio was a juvenile. However, both Monta Gordon and
Terrace McCreary gave sworn statements long before this on the day of the murder implicating
Antonio as the shooter. In addition, Terrance McCreary has an extensive juvenile record as
noted in his plea transcript (Plea Transcript page 197, L 25 to Page 198, L 9). Like Monta
Gordon, McCreary is intimately familiar with the juvenile court system. It was immediately
obvious that none of the defendants were treated as a juvenile. Certainly, six months after arrest
when this “blame it on the juvenile” discussion allegedly took place, neither McCreary nor
Monta Gordon could have been of the opinion that Antonio would be prosecuted as a juvenile.
Then, almost a year after the crime, when the State was trying the defendants together at same
time in General Sessions Court, there is no way anyone could have thought that Antonio would
be tried as a juvenile. Instead of telling this‘ “new” story at that time, McCreary plead guilty
confirming his original statement to the police and agreeing to testify against Antonio Gordon.
This Court finds that Terrance McCreary’s attempt to bolster his “new” testimony with this
“juvenile” claim is also a complete fabrication.

Finally, Antonio Gordon proffered his own testimony during the March 8, 2013, motion
for a new trial based on after discovered evidence. Antonio Gordon claimed for the first time
that he was not the shooter. Instead he claimed his brother, Monta Gordon, was the shooter. In
fact, Antonio Gordon claimed he tried to stop his brother from robbing and shooting the victims

and that he had no idea Monta was going to try and rob or shoot anyone. Just like the “new”
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testimony of Monta Gordon and Terrance McCreary, Antonio’s “new” testimony is completely
contradicted by his prior sworn statements and testimony.

Antonio Gordon gave two written sworn statements to the Rock Hill Police on the day of
the Murder (July 23, 1998). The first statement was given that morning and the second was
given that afternoon at the same time Terrance McCreary was giving his statement to a different
Rock Hill Detective. In his first statement, Antonio claimed that during the robbery he went over
to the victim’s car with Monta and Terrance and that Terrance shot the victim. Later that same
day Detective John Thickens of the Rock Hill Police Department spoke with Antonio Gordon
and took Antonio’s second statement. Detective Thickens told Antonio that there were some
discrepancies in Antonio’s first statement compared to the information the police had collected.
Then, without telling Antonio what those discrepancies were, Detective Thickens asked Antonio
if he wanted someone else to go to jail for what Antonio had done (Plea/pretrial hearing
Transcript page 50, L 22 to page 51, L 3, John Thickens Direct Testimony). Antonio responded
by telling Detective Thickens that he did not want anyone else to be penalized for something he
did and Antonio agreed to give a second statement (Plea/pretrial hearing Transcript page 51, LL
5-11).

In his second written sworn statement, Antonio Gordon admitted that he was the shooter.
He said that McCreary gave him the gun and told him “to get the BMW [victim’s car].” He also
described that Terrance McCreary was driving and pulled Antonio’s car up into a position that
blocked the victim’s car in the driveway. Then Antonio says, “I went up to the drivers window
and I told them I wanted their money. They say they din’t [sic] have no money. I was holding
the gun pointed at them sideways like. I told them to get out the car because my boy want [sic]

the car. Monte was standing next to me and Gary got out and went around the other side of the
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car. They wouldn’t get out the car and started backing up. I had the gun pointed at them and
then it went off.” These pertinent facts match very closely with the facts Terrance McCreary
gave in his original statement to a different detective at the same time that Antonio gave his
Statement.

On July 16, 1999, Antonio Gordon entered a guilty plea to Murder, Attempted Armed
Robbery (2 counts), Conspiracy, Possession of a Pistol by a person under 21 years of age and
Possession of a Firearm during the commission of a violent crime (3 counts) and received a
negotiated sentence of 40 years. Antonio Gordon listened to the Court go over each indictment
one by one and plead guilty to each indictment. Antonio Gordon then listened as the State
relayed the facts to the Court, and Antonio Gordon agreed to the facts presented. Antonio
Gordon agreed that he had discussed robbing the victim and stealing the victim’s car with
Terrance McCséary, that he used the pistol during the robbery attempt, that he and Monta went to
the victim’s car window and attempted to steal the car, that Antonio’s palm print was lifted off
the driver’s door of the victim’s car, that he fired the deadly shot, and that he admitted to his
girlfriend, Cﬁycnca Dixon, that he was the shooter (Plea Transcript page 187, L15 to page 189, L
5). Antonio Gordon also has a lengthy criminal record including a number of impeachable
offenses (Plea Transcript page 192, LL 7-21). Like his co-defendants, Antonio Gordon was very
familiar with the juvenile court system. Antonio Gordon undoubtedly knew immediately that he
was not being treated as a juvenile.

At sentencing on July 19, 1999, when the Court gave Antonio Gordon the opportunity to
address the Court, Antonio Gordon said, “I’'m sorry for my actions that I, took place and the
crime. I’'m sorry for his family. And all the people that I done hurt during this situation.” (Plea

Transcript page 202, LL 1-6). At no time during the pretrial hearings or the plea hearing did 3%\
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Antonio Gordon say anything denying he was the shooter or claiming that Monta Gordon was
the shooter. However, Antonio Gordon’s trial counsel, Daniel D’ Agostino, testified on
December 1, 2009, in one of Antonio Gordon’s many PCR hearings saying, “Antonio, I couldn’t
put him on the stand. He confessed to me what happened. His whole—you know, he told me he
did it. There was no way to put him on the stand.” (PCR Transcript page 75, LL 9-11). As he
continued to testify about Antonio, Mr. D’ Agostino went on to say, “His testimony, if he would
have testified, was he was high on marijuana and he shot the boy. Now, I don’t know what I
could have done at trial with that.” (PCR Transcript page 76, L 25 to page 77, L 4). Not only did
Antonio Gordon confess to the police that he was the shooter and admit at his guilty plea that he
was the shooter, he confided in his attorney that he was the shooter.

The lengthy procedural history of this case details seemingly endless attempts by Antonio
Gordon to overturn his guilty plea over the course of more than 13 years. This Court is obligated
to point out that despite the many hearings and motions various courts have entertained on
Antonio Gordon’s behalf, this is the first time that Antonio Gordon has claimed he was not the
shooter and that Monta Gordon was the shooter. In fact the same can be said regarding the
“new” testimony of Monta Gordon and Terrance McCreary. Neither Monta nor Terrance made
these claims before in any of their own PCR or appeal proceedings. It is a clear fact that Antonic
Gordon knew whether he was the shooter the moment this crime occurred. It is inconceivable
that Antonio Gordon would wait until now, over 14 years since the crime, to make this claim if
he was truly not the shooter. This Court finds Antonio Gordon’s new claims to be completely
fabricated and unsupported by any reliable evidence.

Gary Moffatt is the fourth co-defendant in this case. He is the only co-defendant who is

not a relative of Antonio Gordon. Gary Moffatt also gave a sworn written statement to the Rock
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Hill Police on the day of the murder. In his sworn statement Gary Moffatt said that Terrance
McCreary got the pistol, that McCreary and Antonio talked about robbing the victims, that
McCreary gave the pistol to Antonio Gordon just before Antonio got out of the car to ;ob the
victims, that Monta followed Antonio out of the car, that Antonio demanded money from the
victims, and that Antonio shot the driver. Gary Moffatt entered into a‘}ﬁlea agreement with the
State and agrecd to testify against the other defendants. During Antonio Gordon’s March 2013
hea:u?g, Antonio Gordon tesuﬁ;d that Gary Moffatt would not change his statement and testify
for Antonio. Each of the four defendants involved in this case have remained constant since
1998 in pointing out Antonio Gordon as the shooter until this current Motion by Antonio Gordon
for a NewTtrial Based on After-Discovered Evidence.

Antonio Gordon, Monta Gordon, and Terrance McCreary have each pursued their
respective appeals and PCR applications. Only now, when all other avenues have failed, do
these three co-defendants and relatives make this fantastic new claim which contradicts all of
their previous claims. It is obvious to this Court that these new claims are complete fabrications
capping off a string of attempts to escape responsibility for the horrible actions of each of these
defendants on July 23, 1998.

A Motion for a New Trial cannot be used to challenge the validity of a plea of guilty. 58

Am. Jur. 2d. New Trial § 18; U.S. v. Lambert, 603 F.2d 808 (10™ Cir. 1979); U.S. v. Forrest,

356 F. Sup. 343 (W.D. Mich. 1973); Roseborough v. State, 311 Ga. App. 530, 716 S.E.2d. 530

(2011); State v. Turco, 108 S.W. 3d 244 (Tenn. 2003) at Footnote 2.
The South Carolina Supreme Court did not reach the issue of plea vs. trial in State v.

DeAngelis, 256 S.C. 364, 182 S.E.2d 732 (S.Ct. 1971). In DeAngelis, the lower court was

5’\.!&
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affirmed based on its denial of DeAngelis’ Motion for a New Trial on the insufficiency of
DeAngelis affidavits in support of his Motion for a New Trial.

In Jamison v. State, Opinion 2012-UP-437 (Ct. App. 2012), the Court of Appeals strings
out five cases in support of the Post-Conviction Relief trial judge’s granting of post-conviction
relief based on after-discovered evidence from a guilty plea. The Court’s ruling does not

confront and thus does not directly rule on the right of a defendant to seek a new trial from a

con—E T e

guilty plea. In Jamison, the only issue raised on appeal was the State’s argument that Jamison’s

e ———

post-conviction relief petition was successive. I find Jamison does not stand for the proposition

that a defendant can seek a new trial of a guilty plea.
In Jamison, at the end of the string of cases, the Court cites this language from
DeAngelis, “there are cases that motions of this character should be entertained and granted in
\ order that wrongs done may be remedied.” This statement follows this statement, “the courts do
L'_ not look with favor upon applications for new trials on the ground of after-discovered evidence.”
The “character.” the former quote addresses, is not a motion for a new trial from a guilty plea as

w
in Antonio Gordon's case; rather, it is a motion for a new trial based on after-discovered

evidence, where the defendant made a timely general sessions motion to withdraw his plea prior
to his sentencing. This is not the case for Mr. Gordon, and he should not be awarded a new trial.
Even if a Motion for a New Trial based on after-discovered evidence was available to
Antonio Gordon, he would still not be entitled to relief based on the merits of the motion.
Of note from DeAngelis is this language:
It is the fixed rule that the credibility of newly-discovered evidence
offered in support of a motion for a new trial is a matter for

determination by the circuit judge to whom it is offered. In him;
not this court, resides the power to weigh such evidence; and, his

I The Supreme Court notes the trial judge granted his denial on the voluntariness of the plea at the top of 256 S.C. \
369. However, a reading of the case reveals the Court focused solely on the denial based on the lack of affidavits. \\\. \
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judgment thereabout will not be disturbed except for error of law
or abuse of discretion. (citing State v. Parker, 249 S.C. 139, 153
S.E.2d 183 (S.Ct. 1967), a trial case).

I find the issue of credibility lies with this Court and I find that neither Antonio Gordon,
Monta Gordon, nor Terrance McCreary are worthy of belief.

I find Monta Gordon’s testimony that he, not Antonio Gordon, was the shooter in the
case at issue to be totally lacking in credibility. This is true not only because he is, in my
opinion, innately not credible, but based on the evidence previously presented by all of the
participants in this case through statements to law enforcement, testimony under oath, and
colloquy with trial judges.

As to Terrance McCreary, even if he were worthy of belief, which he is not, his
testimony would only be that Monta get out of and after he, Mr. McCreary, heard a shot, got
back into the car holding a gun at both times.

Likewise, I find Antonio Gordon's testimony at the hearing on his motion to totally lack
credibility. This is based on the observations below. Additionally, as the moving party, his
testimony is self-serving and completely inconsistent with his own previous statements,
testimony, and plea, as well as the previous statements, testimony, and pleas of Monta Gordon
and Terrance McCreary.

Also, weighing against the believability of Antonio, Monta, and Terrance’s testimony is
the under oath testimony by Antonio Gordon’s trial counsel, Dan D’ Agostino, that Antonio
Gordon confessed that “he did it.” (PCR Trial Transcript page 75, LL 5-11). This not only
reflects negatively on Monta and Terrance’s credibility, along with reflecting negatively on
Antonio Gordon’s, it bolsters Antonio Gordon’s plea of guilty and his confessions to law

enforcement and the trial judge. /)(
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The Court must address language from State v. Mercer, 381 S.C. 149, 672 S.E.2d 556

(S.Ct. 2009), which the undersigned finds confusing and hard to work into its analysis. In
Mercer, the court examined whether or not the trial judge had abused his discretion on ruling on
a motion for a new trial based on after-discovered evidence. After affirming that the credibility
determination lies with the trial judge, the Court states ... we are sensitive to the notion that a
mere finding of a witness’s lack of credibility does not complete the analysis, because a witness
may lack persuasive credibility and still create reasonable doubt.”* Credibility is “the quality
that makes something (as a witness or some evidence) worthy of belief.” Black’s Law

Dictionary, 7" Ed., p. 374. “Persuade” means “to induce to undertake a course of action or

embrace a point of view by means of argument, reasoning on entreaty.” The American Heritage
College dic-tion-ar'y, 4® Ed., p. 1039.%
The statement above seems to imply that there are degrees of credibility and that the

Court must look at not only whether or not a witness is worthy of belief, but whether a witness is

artful enough to lie effectively to the point of creating reasonable doubt. As shown below, that is

not the case.

A Westlaw search finds nine cases using the term “persuasive credibility” in addition to
Mercer. Turnbull v. Commissioner of Social Security, 2009 WL 688911, reported. W.D. Pa.
2009; Kershner v. Massanari, 16 Fed. App. 606 (Cal 2001); Santini v. Town of Ellington,
unreported, 2000 WL 1918015; West v. State, 725 So. 2d 872 (Mass. 1958); Berry v. Stevinson
Chevrolet, 74 F3d 980; People v. Manning, 156 A.D.2d 220 (N.Y.A.D. 1 Dept. 1989); US. v.
Johnson, 713 F.2d 755 (C.A. Ga. 1983); U.S. v. Stein, 437 F.2d 755 (C.A. Ind. 1971). None of

these cases defined the term, but rather, as noted below, seem to use the term for comparison.

e —

2 Franklin v. Lynaugh, 487 U.S. 164, 108 S. Ct. 2320, 101 L.Ed 2d 155 (1988) cited in the paragraph with the
“persuasive credibility” statement deals with a jury instruction on “residual doubt™ and not on the issue of
credibility.
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The above cases seem to establish that “persuasive credibility” is a weighing of
credibility between witnesses, i.e. not whether or not one witness or others are credible but which
of the credible witnesses is more credible. The weighing of credibility is an essential component
of jury deliberation. However, here it is for the Court, sitting without a jury, to determine
whether a witness is credible or lacks credibility. In the instant case the Court, at least as to the
issues material to consideration of Antonio Gordon’s motion, must first determine whether a
witness has any credibility on the material issues. Here, the Court finds none of the three
witnesses who testified before the Court in the hearing of Antonio Gordon’s Motion for a New
Trial based on after-discovered evidence have any credibility as to their testimony that Monta
Gordon, not Antonio Gordon, fired the fatal shot in this case.

Antonio Gordon’s claim is that, even though he has, since the day of the shooting, known
he was not the shooter, the newly-surfaced exonerating testimony of Monta Gordon and Terrance
McCreary is “newly discovered” evidence. That the two accomplices now have changed their
versions of the events of the night of the killing is new. Though new, it is not new evidence.
The new versions are dramatically opposed to all of the previous evidence presented by Antonio
Gordon, Monta Gordon and Terrance McCreary. The Court has already established that it does
not find Monta Gordon and Terrance McCreary credible and so affirmatively finds their
recantations and current testimony to be fabrications. The exonerating testimonies of Monta
Gordon and Terrance McCreary were not evidence available to Antonio Gordon at the time he
entered his plea. However, Antonio Gordon knew the truth at the time of his plea, affirmed the
truth to his attorney, affirmed the truth to law enforcement and affirmed the truth to the plea

judge. That, for whatever reasons, Monta Gordon and Terrance McCreary are changing their /\/
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prior, numerous admissions, the change does not create evidence which did not exist at the time
Antonio Gordon entered his plea of guilt.

Here, there is no after-discovered “evidence™ of any nature. What is now on the table is
two accomplices fabricating testimony in an effort to allow Antonio Gordon to attempt to flip
180 degrees from his own version of the events of the night of the shooting in hopes that he can
be tried not as the shooter, but solely as an accomplice® or as an innocent bystander.

CONCLUSION

Based on the foregoing, this Court finds and concludes that Antonio Gordon’s Motion for
a New Trial Based on After-Discovered Evidence is hereby denied and dismissed because a
Motion for a New Trial cannot be used to challenge the validity of a guilty plea. Furthermore,
had a Motion for a New Trial been available to Antonio Gordon, this Court still finds and
concludes the motion is without merit and must be denied and dismissed. This Court finds the
new testimony of Antonio Gordon, Monta Gordon and Terrance McCreary to be fabricated and
further finds each of these individuals to be wholly without credibility. In addition, the Court
finds that the testimony and evidence presented by the defendant in support of his motion are not
after-discovered evidence.

IT IS THEREFORE ORDERED:

1. That the Defendant’s motion for a New Trial Based on After-Discovered Evidence

must be denied and dismissed; and

2. That the Defendant must be remanded to the custody of the State to serve his

\%
sentence. ~2¥ )
AND IT IS SO ORDERED this% of _,1%{& , 2013,
( L /Y

3 The Court need not, based on its ruling herein, further co nt gn accomplice liability and its possible application

to the facts which are undisputed. 4 1/?/(‘ % -Ib
23 é v “’




York, South Carolina

Qubn 2 ¥

HONORABLE JOHN C. HAYES, III
C f Administrative Judge
Sixteenth Judicial Circuit : 24{
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF GENERAL SESSIONS
)

COUNTY OF YORK SIXTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA, ) CRIMINAL NO.: 98-GS-46-2847; 2849,
) 2851
)

V. ) MOTION FOR A NEW TRIAL BASED

) ON AFTER-DISCOVERED EVIDENCE

ANTONIO GORDON, ) PURSUANT TO RULE 29(b), SCRCrimP
)

Defendant. )

)

NOW COMES the Defendant in the above-captioned matter, acting by and through
undersigned counsel, respectfully moving this Honorable Court to grant a Motion for a New
Trial Based on After-Discovered Evidence Pursuant to Rule 29(b), SCRCrimP. In support of
this motion, the Defendant would show unto this Court the following.

PROCEDURAL HISTORY

The Defendant was charged with murder, two counts of attempted armed robbery,
criminal conspiracy, possession of a pistol by a person under the age of twenty-one, and three
counts of possession of a firearm during the commission of a violent crime in connection with
the shooting death of Eric Peter Krenn on July 23, 1998. On July 16, 1999, the Defendant
pleaded guilty as charged. On July 19, 1999, the Honorable John C. Hayes, I1I, presiding circuit
court judge, sentenced the Defendant to thirty years’ imprisonment for murder, five years’
imprisonment for the firearms charges, five years’ imprisonment for the conspiracy charge, and
ten years’ imprisonment for each attempted armed robbery charges. The sentences were to each
run concurrently, with the exception of one ten-year attempted armed robbery sentence, which

was to run consecutively to the remaining sentences.



ARGUMENT

“A motion for a new trial based on after-discovered evidence must be made within one
(1) year after the date of actual discovery of the evidence by the defendant or after the date when
the evidence could have been ascertained by the exercise of reasonable diligence.” Rule 29(b),
SCRCrimP. To prevail on a motion for a new trial based on after discovered evidence, a
defendant must show: (1) the evidence is such as will probably change the result if a new trial is
granted; (2) the evidence has been discovered since the trial; (3) the evidence could not have
been discovered prior to trial by the exercise of due diligence; (4) the evidence is material to the
issue of guilt or innocence; and (5) the evidence is not merely cumulative or impeaching. State
v. Needs, 333 S.C. 134, 157-158, 508 S.E.2d 857, 869 (1998).

The State’s theory of the case was that on the night of the incident, the Defendant and his
co-defendants, Monta Gordon, Terrance McCreary, and Gary Moffatt, were in a vehicle together
when they saw the victim’s BMW, which was occupied by the victim and his friend Christopher
Diaz. The Defendant and Monta Gordon then went up to the vehicle under the guise of asking
for marijuana but with the purpose of robbing the victim and stealing the vehicle. The Defendant
then shot the victim, which was a wound that caused his death.

Following the incident, all of the co-defendants, including the Defendant, gave statements
identifying the Defendant as the shooter. The Defendant challenged his statement prior to his
guilty plea on the ground that it was not knowingly or intelligently made inasmuch as he was
easily manipulated into making the statement and that he could not have understood his Miranda
rights due to his mental deficiencies. This challenge was denied by this Court. Additionally,

Diaz gave a statement identifying Monta Gordon as the shooter. Prior to pleading guilty, all of



the co-defendants pleaded guilty and intended to testify against the Defendant if he proceeded to
trial.

The Defendant has attached to this motion two affidavits from two of his co-defendants:
Monta Gordon and Terrance McCreary. Monta Gordon’s affidavit states that he, not the
Defendant, fired the shot that killed the victim. Attachment A. Furthermore, Monta Gordon’s
affidavit states that the Defendant did not have a gun the night of the incident, and that he did not
discuss robbing or killing anyone with the Defendant. Attachment A. Finally, Monta Gordon’s
affidavit states that he told the police that the Defendant fired the shot because he believed that
the Defendant would be treated less harshly because he was a juvenile at the time of the crime.
Attachment A. McCreary’s affidavit states that Monta Gordon, not the Defendant, had the gun
the night of the crime. Attachment B. McCreary further states that Monta Gordon got out of
their vehicle with the gun, shots were fired, and that Monta Gordon got back in the car with the
gun. Attachment B. Finally, McCreary states that he discussed implicating the Defendant for
the shooting with Monta Gordon while they were both housed at the York County Detention
Center due to the Defendant’s age and the likelihood that he would not be treated harshly
because he was a juvenile. Attachment B.

The Defendant contends that the evidence presented in these affidavits satisfies all of the
requirements for granting a new trial based on after-discovered evidence. The primary evidence
against the Defendant was going to be his co-defendants’ testimony. The Defendant’s trial
attorney has testified on numerous occasions that the Defendant pleaded guilty because his co-
defendants were going to testify against him. Consequently, this new evidence would have
changed the result of the plea. More importantly, this new evidence would have very likely

resulted in a not guilty verdict at trial. The Defendant’s primary defense would have been that he



did not shoot the victim; Monta Gordon did. Monta Gordon’s affidavit admits to shooting the
victim, and McCreary’s affidavit supports that conclusion. Diaz’s statement given shortly after
the incident also identifies Monta Gordon as the shooter. The impact of the Defendant’s
confession would have been minimalized with the evidence that both Monta Gordon and
McCreary decided to blame the Defendant with the crime due to his young age. Finally, the
Defendant could have presented the evidence that he was easily suggestible, was easily led into
saying things that weren’t true, and that he could not have understood his Miranda rights. Given
this new evidence, it is extremely likely that the result at trial would have been a not guilty
verdict.

Additionally, the new evidence has been discovered since the trial; the affidavits are
dated July 13, 2012 (McCreary), and August 6, 2012 (Monta Gordon). The new evidence could
not have been discovered prior to trial because both co-defendants planned on lying at the
Defendant’s trial to receive a lesser sentence and the Defendant could not have called either co-
defendant to testify in a manner favorable to him. The new evidence is also extremely material
to the issue of guilt or innocence, as the identification of the shooter would have been paramount
to the jury’s determination of guilt. Finally, the new evidence is not cumulative or merely
impeaching, as the new evidence is a full recanting of potentially damaging testimony that both
co-defendants would have given, and this testimony was the most damaging evidence against the
Defendant. Given all of the above, the Defendant respectfully submits that he has met all five of

the Needs factors and that this Court should grant him a new trial.




CONCLUSION

WHEREFORE, having set forth his grounds, the Defendant respectfully requests that this
Court grant the Defendant a new trial pursuant to Rule 29(b), SCRCrimP.

Respectfully submitted,

/
remy/M Thom‘ﬁsorf
Attorney and Counselor at Law
Law Office of Jeremy A. Thompson, LLC
P.O. Box 12891
Y Columbia, SC 29211
= 803-779-2555
803-779-2556 FAX
jeremyatlaw(@yahoo.com
Attorney for the Defendant.

This _[S_PLday of November, 2012.



STATE OF SOUTH CAROLINA )

) IN THE COURT OF GENERAL SESSIONS

COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA, ) CRIMINAL NO.: 98-GS-46-2847; 2849;
) 2851
)

V. ) CERTIFICATE OF SERVICE

)

ANTONIO GORDON, )
)

Defendant. )

)

The undersigned hereby certifies that a true copy of the Motion for a New Trial Based on
After-Discovered Evidence Pursuant to Rule 29(b), SCRCrimP in the above matter has been
served on opposing counsel this [4 "day of November, 2012, by mailing one (1) copy in a
stamped envelope properly addressed to:

Walter William Thompson, Assistant Solicitor
Sixteenth Circuit Solicitor’s Office

1675-1A York Highway

York, SC 29745

The original having been sent to the York County Clerk of Court for filing.

&
refiy £, Thompsgh——

Attorney for the Defendant

SWORN TO BEFORE ME this /9% _day of
November, 2012.

Notary Public for South Carolina

My Commission Expires: 7// J / 2022




ATTACHMENT A

State of South Carolina

) Statement of Monta Gordon
Lee County

I, Monta Gordon, having been duly sworn, depose and say that my brother Antonio

" Tonio”Gordon and two other was together in July of 1998. I am the person who fired
the shot that killed the man who died. I was the only person with a gun. My brother
Tonio did not have a gun nor did he fire any gun that night. I alone am the only one
who killed the victim. I told police Tonio fired the shot because he was a juvenile and I
was an adult. I was on probation. As a juvenile I figured Tonio would get a lesser
sentence. I never discussed robbing or killing anybody with Tonio. I was the only
person with a gun that night and I fired the only shot that night.

This statement is honest and truthful. I have received a copy of this one (1) page

t t. .
statemen | i 3
Sworn to before me thisé&day of 012.

Natary Public for South kSarolma Monta Gordon
My Commission expires: ¢/~ -2 / ‘/



ATTACHMENT B
STATE OF SOUTH CAROLINA

COUNTY OF [_ An CBSTTA

STATEMENT OF

SRR
/ CTLPDrce E //)A 5 Cféearc/

— 2
leanpnce  [ME C TZenay , HAVING BEEN DULY SWORN DEPOSE

AND SAY THAT I AM A RESIDENT OF_ >C D C - Kead\-;u/ C.L, counr—

TBM Ndr?epﬂﬁsean .1?~/ Cﬂvac/ QT’—’)!K’T’

j Am ial‘\-‘y —’ﬁmc |~ Scpoc gﬂg;qml(—ﬂ,_flor
Occvanes 1o July ja9g 1~ Yoaw Covsy.
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“The Vierms, Monge + Prrpwe cer Cor or The Coa.
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Come D Guw. [Pt Los NEVEL Toll Me He Jnﬂ

THIS STATEMENT IS HONEST AND TRUTHFUL TO THE BEST OF MY KNOWLEDGE. IT kil
IS MADE FREELY AND VOLUNTARILY WITHOUT COERSION OR COMPENSATION.

I HAVE RECEIVED A COPY OF THIS [ PAGE STATEMENT.

SWORN TO BEFORE ME THIS

127 pavor Soly  2ei

-~

-

4/ Teewnigs 1 lecan

NOTARY PUBLIC FOR SOUTH CAROLI AFFIANT
MY COMMISSION EXPIRES: |2 / /57 /&




QAALEUr JUU i3 CAKULINA o
B CITY OF ROCK HIL :
, ROCK HILL POLICE DEPARTMENT )

—

PERSONALLY appears before me: Chrisctepher N. Diaz , who a.ﬁerbeing duly

‘\i’\) sworn deve&s.and_.a_zs:'\h DAME IS Chris=opher N. Diaz 5
N Date of Birth: _pe-23-3: Social Security Number: 113-36-3336
Q‘? My addressis _105: Trzaklis St.RHSC
Y Place of Emploviment: sc=ic Drive Inn :
Home Phone Number: ¢51-3315 . Work Phone Number: 325-7338

[complered_!! vearsin schooland I can &) cannot () read and write.”

On’ﬂﬁégg_SB’I was over at Moun
about 12:45AT left thers with Zric K
was gray and blue.We wer2 on our way
as he had taken him home belore.E

)

1 r!

- )

na

:J

'J [l

Apartments with some friends.Tha morning of the 23:4
1a and Ricnard Ashworcth.We left in Eric's car a 3MW,:h
to drop Richard off at home.Eric knew where Richard livac
as driving and Richard was in the frent passanger's sea:
o Richard's house on S.Jones Ave.Eric pulled in front of

off.Richard got out and I got in the front seat at this &2
We were only there for a2 couple minutes and Richard went on to his house.We pulled ofi.As we
were pulling off there was a car headed up Walnut St.that was stopped at the stop sign.This
was headed towards Saluda St.We passed right in fromt of this car and went up S.Jomes a li:cl
and pullad inte & driveway to turn arcund.This car then pu1lea benind us, bL; Just a liccle p
us.it then backed up and was :1ock ng us from backing out. §§§§t*ﬁa§§§ Tels 0lor and louk=:
?f?Eﬁﬁﬁf E&?R*R@éé] and 2

lh U)
n
H’
.‘s
“

i was in the back seat.Wnen we g
ais nouse and turned the headligh

Il‘ (B}

[V
w

4 ismoded . There was 2 black guys in the car that I could se
he fronmt passengsr's sza:c scarted asking Eric where were we from and why were wes -
town.Zric told them we were from Ozkwood Acers and he told him that he had droppe
if his f was trying o get home.This car then pulled up to let Eric back out of tha
1veva».;ric then backed into the road ana was gettlng ready to put the car in lst gear and 2

k guvs i pec : £th 'ggEiBlL of the Frontv _;_,c;;.;‘“_w_.i' de’
: 'vﬁm;aﬁ;ggup to Erf‘"‘%wzndqw

r

1
'l
®
>
.
v
=}
.

s

’meJén .sh’s:gﬁv fzrﬂd thamau s

#&imerand EXLC g3.oT1 tarced LeTILng me tﬁac he was shot and he drove to E.Mzin St.
He was trving to make the leZc turn onto E.Main St.,but he passed out and I had to help him =m=
e h

the turn by turing the wheel to the left.We made it up Main St. a little and I reached over z=
mashed the brazke with my hand aand the car stalled out.I jumped out of the car and ran around :
the back of the car and pulled Eric out and laid him at the rear of the car.I starced velling
and trying to flag down a car.It was only about 3 minutes later when a burgandy colorsd Chevy
pulled up and scopped with 4 guys in the car.I told them I needed some help and that my friend
nad been shot.One of the guys ran to 2 house to try to call for help,but it was the guy insid
the house thac I cﬁ*nk made the cail

(18]
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Signature of berson -gi\ingﬂatement






STATE OF SOUTH CAROLINA )
CITY OF ROCKX HILL :
ROCK HILL POLICE DEPARTMENT )

—

PAGE -

PERSONALLY appears before me: Cariscopher Y. Diaz

who deposes and says: “T make this statement of my own free will and accord without
reward or hope of reward. [ have not been mistreated- or threataned many way. All of
the above is the truth, the whole truth, and nothing bur the truth so help me God.

I have read or had read to me the-above statement consisting of _2  pages and hava
received a copy of the same.”

Witness
A\
SWORN TQ AND SUBSCRIBED TO BEFORE ME \)(kB)
THIS 2% DAYOF-Jvﬂf[? ,199F LS
£
%yﬂuévw ¢
NOT. UBLIC FOR SOUTH CAROLINA 5
MY COMMISSION EXPIRES ON & -/ - 20¢&/
STATEMENT TAKEN ON go7=3550gy AT  3:48 FVKPM
STATEMENT SIGNED ON pg7=35298i AT 5:00 AR PM

STATEMENT FROM: TAPE (); WRITTEN NOTES ( ); DICTATED ( ):
INTERVIEW (x).

STATEMENT PREPARED BY:jiatisssmm




State of South larclina
Ton The Court of Apreals

Arpeal from York County
Lourt of General 32ss10ns

Jdohn ¢. HaYes L Pesiding Jwd%
Aprellate case No..2/5-000975

State of South Carolina 2 Festonclonts

A

At bordlen, Prclbit

)

Y

T¥si9mation of matter fo ke
included in e Record on Arreal

APrellart Proroses He ol buoing be. included in +he Record on APl ¢

Order Dening Motion For A Newd Trial dated APril 92,2013
Mstion For New Trial Pased on after -discovered evidence. dated
NOVEmber 15) 2013

R Trance Ptof Proceeding. P2, Y3137 (3,91,93 %1196 049 %3 34 - 150,

13-doT
. Aprrellont's Exhibits Aond B, 0nd 3
T certfY thad this designation contains no matter which s iredevant
1o this apreal.
Thi Aoel 20 Antonio Golon, 459798
is_ Al dayof April 12014 pridigomey

PO PX 5]
Fairfox, sc 24297



State 010_30qu Carelina
TIn The Court of APreals

APPeal From YorK Lount)
Court of General Sessions

J;_‘)hn (. Haves, T, Cfi"&l:‘%&)dr{»c_ﬁ/d%

Arrellate Case No. 2013-C00975

Statr m[ South Carolina ) ?eéPondenﬁ

Antonid Gordon s Arreliant.

cectificate of Service

The APPellant Antonio torden, hereby certibes that one copy of the
Omended inibal brief and designation of matter +o be included i the
Record on APPeal in the abow -énttled case has been senved upen
OPAsIng Counsels Salley W. Elliotts Assistant Deput? Attorney Gentral s

Office of the Attorney General) PO, Box 11599, Lolumbio. 1 S¢ 2911 1
by demositing in He U.s: mail with Prorer Postaoe  this 21 day of

Arril 1 2014 [7 SR f é Z
T Antenie Gorden certify that under Penalty

of PerdurY that the above was Placed in e
mail on April 21,2014, 9% U.s,c. 11746
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SC Court of Appeals



RE: shde of Sosth carolina v. Ankoniy oo, Mol cuse
No. 2013 - (000975

“Deac Clerk
Pleag Bad enclosed He Appellant’s Adnded inihol Bl
il . deshpunkion o8 miTler +o be 1ncludufl in the o
b pesd. O pposing Comsed has been sendsd . T am
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RE(‘ET‘JED
APR 9 4 2014
SC Court of Appeals



