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The Honorabie Jenny Abbott Kitchings APR 2 9 2014
Clerk. South Carolina Court of Appeals

1015 Sumter Street - SC COUH of Appea{s
Columbia, SC 29201

Re:  Sun v. Olesya Matyushevsky. Citizens Oppesed to Domestic Abuse and
Christine Varg, et al.
Appellate Case No:  2011-204367
Our File No.: 3564-44375

Dear Ms. Kitchings:

We have reviewed Mr. Sun’s Correcied Record on Appeal and noticed the Order graniing
Surymary Judgment for Christine Varg is referenced in'the Index as pages 20-23. however, the
Order is missing from the Corrected Record en Appedl. We have enclosed the Order with the
pages numbered as indicated in the Appellant’s propoded Record on Appeal. Please let us know
if we need 1¢ submit the Order bound in fifteen (i3} copies or designate it as a proposed
supplement to the Record on Appeal.

Best regards.
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AACKSON H. DANIEL, I

JHD:sss
Enclosures

ce: Joseph C. Sun. Pro se
-J. Samuel Scoville, Esq.
Charles J. Baker, 111, Esq.
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This matter comes before the Court on the Motion for Summary Judgment of Defendant
Christine Varg filed June 5, 2012, and the Motion for Continuance of the summary judgment
motion filed by the Plaintiff, Joseph Sun, on June 25, 2012. A hearing on these motions took
place on July 12: 2012. At the hearing, the Court heard arguments from Plaintiff, who appeared
pro se, and from Charles J. Baker and Jackson H. Daniel, who appeared as counsel for Varg. In
deciding the motions, the Court has fully reviewed and considered the following: the prior Order
of this Court filed April 6, 2012; Plaintiff’'s Amended Complaint; the Affidavits of Liling Sun
and Christine Varg submitted with the Motion for Summar:y Judgment; and the .Afﬁdavit of
Joseph Sun and other materials submitted by Plaintiff with the Motion for Continuance. For the
following reasons, the Court denies the Motion for Continuance and grants the Motion for

Summary Judgment.
MOTION FOR CONTINUANCE

" Plaintiff has moved to continue the hearing on the Motion for Summary Judgment on the
grounds that discovery has not been completed. He asserts that the sworn testimony in the
affidavits submitted on Varg’s behalf is false, deceptive or incomplete and that he should be

allowed to take the depositions of Varg and Liling.
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Generally, the party opposing summary judgment should have a full and fair opportunity
to conduct discovery before summary judgment is granted. Dawkins v. Fields, 354 S.C. 58, 69,
580 S.E.2d 433, 439 (2003). “Nonetheless, the nonmoving . party must demonstrate the
likelihood that further discovery will uncover additional relevant evidence and that the party is

‘not merely engaged in a fishing expedition.’” Id.

Given the prior ruling of this Court, the only issue of material fact is whether Varg
participated with Liling in the alleged burglary of the Knowles Island house. The affidavits of
Varg and Liling are the only evidence in the record on this issue and establish her lack of
participation as an undisputed fact. Plaintiff has not identified what specific discovery he might
conduct to show this is not true other than his desire to depose Varg and Liling and cross-
examine them. There is no reason, however, to believe that these witnesses will recant their
prior sworn testimony upon cross-examination. Moreover, Rule 56 of the South Carolina Rules
of Civil Procedure specifically recognizes “supporting affidavits” as a proper basis for summary

judgment.

Further, the Court notes that this case is one year old, having been filed on June 15, 2011,
and Plaintiff has not pursued discovery to date. He has not served any interrogatories or requests
for production and has not noticed any depositions in acco'rdance with Rule 30 of the South
Carolina Rules of Civil Procedure. The Court will not delay the case based on Plaintiff’s
unsubstantiated hopes that he might find something to dispute the affidavits. Therefore, the
Court concludes that, under the particular circumstances of this case, Plaintiff has not
demonsfrated a likelihood tha_t discovery would uncover additional relevant evidence. As such,
consideration of the summary judgment motion is not premature, and the Court denies the

Motion for Continuance.*
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MOTION FOR SUMMARY JUDGMENT

The prior order of this Court dismissed all claims against Defendants Olesya
Matyushevsky and Citizens Opposed to Domestic Abuse as well as all claims against Varg
except one claim related to her alleged participation in a break-in of the house located at 43
Broad View Drive, Knowles Island Plantation, Ridgeland, South Carolina. The Court allowed
Plaintiff leave to file an amended complaint against Varg involving this claim, which he did on

March 26, 2012.

In his Amended Complaint, Plaintiff alleges that, in September 2010 and at least one time
afterwards, his ex-wife, Liling Sun, and Varg committed several burglaries of the Knowles
Island house by breaking a rear window, entering the house and stealing several items of
personal property, various legal papers, and the hard drive to his computer. Plaintiff seeks the
return of the stolen property and damages for injury to the house and to other personal property

resulting from the alleged break-in."

In support of her Motion for Summary Judgment, Varg has submitted her own affidavit
and that of Liling. In her affidavit, Liling admits that, on or about September 16, 2010, she did
enter the house and remove certain items, including paper-s,‘which she claims belonged to her.
Liling states, however, that Varg was not with her. Varg swears in her affidavit that she has
never been on the Knowles Island property or inside the house there and that she specifically did

not accompany- Liling to the house on September 16, 2010.

Rule 56(c) of the South Carolina Rules of Civil Procedure provides that judgment shall

be rendered when there is no genuine issue of material fact and the moving party is entitled to a

' Despite the Court’s prior ruling, Plaintiff alleges in the Amended Complaint that attorney Matyushevsky and her
paralegal Varg conspired with Liling and advised her to commit the burglaries on the false premise that the house
and its contents were marital property. These claims, however, including those against Varg, were dismissed
because attorneys are not liable to non-clients for injuries allegedly arising out of the performance of their
professional-activities for clients. Gaar v. N. Myrtle Beach Realty Co., 287 S.C. 525, 339 S.E.2d 887 (Ct. App.
1986).
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judgment as a matter of law. Smith v. TH Snipes & Sons, Inc., 306 S.C. 289, 411 S.E.2d 439
(1991). To avoid summary judgment, the non-moving party must submit a scintilla of evidence
to demons‘trate that there is a genuine issue of material fact. Hancock v. Mid-South Management
Co., 381 S.C. 326, 673 S.E.2d 801 (2009). The proper purpose of summary judgment is to
dispose of cases which do not require a fact finder. George v. Fabri, 345 S.C. 440, 452, 548
S.E.2d 868, 874 (2001).

Rule 56 speaks to whether theie is a genuine issue of matérial fact. What property was
taken and whether the house and allegedly stolen personal property were or were not marital
property are not facts material to Plaintiff’s remaining claim. The issue is whether Varg
committed. the alleged burglary with Liling, and the undisputed evidence is that she did not.
Plaintiff has not presented even a scintilla of evidence that Varg was a participant in the alleged
break-in of the Knowles Island house and has not identified where he might likely obtain such
evidence. Therefore, there is no. genuine issue of material fact, and Varg is entitled to summary

judgment.

NOW, THEREFORE, IT IS ORDERED that Plaintiff's Motion for Continuance is

hereby denied and the Motion for Summary Judgment of ChrigtifieVarg is hereby granted.

AND IT IS SO ORDERED.

|/ ‘
Marvin H. Dikes, JA'
Presiding Judge
BEAUFORT, SC
Julyj | /, 2012
4
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