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.-+ The Appellant, D&C Builders, Inc. (“D&C Builders™), by and throughiits = . . - o0 & o

uﬁdersigned attorney, ﬁies the following Memorapdum in Opposition to Responde_nt’é SN
Motion for Order Granting Partial Relief and second Motion to Dismiss. Please note that -
éll of the Exhibiﬁs a&ached to Appe_llanf’s previously filed Memorandum in Obpositién to
Réspondent’s Motion to'Dismiss labeled Exhibits A through L, are speciﬁcélly |
incorporated herein to prevent unnecessary duplication, and the additional Exhibits.
attached heret'o are a supplement and continuation-of the evidence presented previously

to this Court. - |

'STATEMENT OF FACTS

For a thordugh examination of the 'Facts, Appellant would refer the Couﬁ to the
Statement of Case (p.. 2-4) and Statement of Facts (p- 4-13) cont;ained in Appelléﬁt’s |
initial brief already filed with .the C.ourt in this matter as'well as the summary of facts
| contained in Appellaﬁt’s previouély filed memorandum in opposition torRe‘:sponderit’s
previous motion to dismiss. However, by way of a brief summéfy, Appellant would
present the following facts. |

Appellant filed é moti'on'to disquéllify Respondent’s counsel and the-éntire
Kenison Firm in this matter due to a conflict of interest. -(See Exhibit A of prior
Memorandum). The Kenison Firm (Respondent’s counsel) was actively repfesenﬁng

Appellant as their client in a substantially related matter during the exact same time that

the actions giving rise to the current claims between Appellant and Respondent were
arising. (See Exhibit B of prior Memorandum § 4- §13).
The representation of Respondenf in this matter by the Kenison Firm clearly

violates Rule 1.9 of the Rules of Professional Conduct under the “substantially related”



" - test promulgated by (;,omr'nferAl»t_v3 to Rule 1.9 and by fh‘_é Supreﬁle‘ Court in To‘§vn§end Voo o
Townsend, 325 S.C. 369, 474 S.E.AZd 424 (S.C: 1996). - Both the prior representation .
(referred to as the TMKG case) and the present matter (referred to as the Buckley case)
were actions to foreclose mechanic’s liens by Aﬁpellant. (Exhibit B q 4-5, ] 18). Both
cases involved thev same claims, counterclaims and defeﬁses by and against Appellant as i
specifically compared in Appellant’s Initial Brief at pages 7-9 and pages 38-40.

At the hearing on the motion to disqualify Appellant argued to the Circuit Court
that disqualification was warranted based on the former representation being
‘v‘substantially related” to the current matter and that the Kenison Firm had obtained
information, including confidential information from Appellant during that.
representation, that could be used against Appellant in the current mafter in violation of
Rule 1.9, (See Exhibit C, 5.3,1.15—p. 10,1 14).

" The:intention to use such iﬁformatibn vfrom its prior representation was .clearly
demonstrated in Respondent’s Answer, Counterclaims and Third-party Claims ﬁied by

the Kenison Firm (See Exhibit D of prior Memorandum) which included allegations

against Appellant, their former client, that it (1) “did not have a functioning corporate
structure, was incapable of making independent decisions, and did not follow the
corporate formalities applicable to a South Carolina corporation at all pertinent
times herein,” (Exhibit D p.26 §116); (2) “was insolvent prior; to and/or during
constructi(;n of the Project” (Exhibit D p.27, 117); and (3) “was grossly

undercapitalized prior to and during construcﬁon of the Project.” (Exhibit D p. 27,

€118; Exhibit B p.3, 720).



The Kenison Firm’s sole argument against the motion to disqualify was that they -

were unaware of any specific confidential matter at issue in the Buckley case, (ExhibitC - . ;

p. 16, 11. 19-20), and had not been provided any specific confidential information that

could potentially create a conflict. (Exhibit C p. 17,1. 22 —p. 18, 1. 2). The only support

for these assertions were sworn at"ft;davits of Attorneys Holder, Johnson and Crawford
that they are “unaware of” or “do not remember” any confidential info;fnation providéd
by Appellant to them in connection with theif prior representation agaiﬁst TMKG.
(Exhibit E p.5, § 13, Exhibit F p. 2, § 4, Exhibit G p. 2, ] 4).

Based on these affidavits by members of the bar and theCéﬁrt’s stated familiarify
~with the attorneys (See ExhiBit K p. 5, 11. 6-10), the Circuit Court ignored Appellants
‘argument thaf disclosure was not required by the ethical rule given tﬁe cases were

“substantially .related,” and ordered Appellant to submit the information claimed to be
confidential to both the Circuit Couﬁ and the Kenison Firm of. (Exhibit C p. 21,119 -
p. 25, 1. 17). This order required Appellant to provide the very information it was
seekirig to protect through .the motion to disqualify to the very attorneys it was seeking to
prevent remembering and using such confidential information to Appellant’s
disadvantage.

Appéllant requested clarification from the Circuit Court on the ethical issues, and
requested that the Respondent and Kenison Firm be>enjoined frorﬁ accgssing any
information. (See Exhibit H). Appellant also requested specific instruction from the
Court as to how to address confidential attorney/client communications and that the

Kenison Firm be enjoined from accessing the information provided. (See Exhibit H, p.



.-»6);- - Without further claﬁﬁca’ti‘on',.‘thve_.Cir‘cuit Court filed its written order onJuly 16, - - . = - = i

-2013:(See E'xhibit D:-
.~ Appellant thereafter filed a motion to.reconsider, clarify and amend order
(Exhibit H), to which Respondent replied specifically stating unequivocally-that “no
_confidential information.was gained by my firm in its prior representatioh of
Plaintiff.” (Exhibit J p. 2, 11.27-29). The letter further states that “The Plaintiff has
failed to provide any “specific” conﬁdent-ial facts to counter this position.” (Exhibit
Ip. 2,11 31-33).

A very brief hearing was‘héld oh July 23, é013 (See Exhibit K) wherein the
Circuit Court ruled that it could not determine disqualification without seéing thev alleged
conﬁdential information (Exhibit K p. 4, 1. 19-22), and Respondent having an
opportunity té contest the confidentiality. (Exhibit K p. 4 1. 23- p 5,1.3). The Circuit
Court also admonished Coﬁnse{ for Appellant that the only potential ethical violation
would be Counsel failing to provide the information. (Exhibit K p. 6, 11. 23-25).

The Circuit Court denied the motion tb reconsider, motion to clarify and motion -
to issue an injunction by written order filed July 25, 2013.. (See Exhibit L).

During this time, Appellant also filed a complaint with the Commission on
Lawyer Conduct regarding its fbrmer counsel’s determination to ignore the conflict and
represent Respondent in this substantially relatéd matter. The matter was referred to the
Office of Disciplinary Counsel and following its investigation and receipt of the same

information presented to the Circuit Court, the Office of Disciplinary Counsel dismissed

the complaints against all three members of the bar. (See Notices of Dismissal attached

and incorporated herein as “Exhibit M”).



“This appeal followed and Appéllant filed-and served its:initial briefon .. .- -
Respondent on November 12, 2013. Rather than file an initial bnef Respondent- filed a
- Motion to Dismiss on November 27, 2013 which was denied by this Court on March 10,
2014. Respondent was ordered to file his initial brief by April 9, 2014, but despite
having five (5) months to prepare, Respondent files a motion for extension of time to file
his initial brief on April 9, 2014. Appellant filed a return objecting to any extension of
‘time and Respondent then filed the .m‘otions to which this return is directed on Apﬁl 10,
2014. | |
Based on such motions, Respondent is now willing to “consenf” that the :
argument rﬁade to the Circuit Court was invalid, unsupported and that the Circuit Court
was in error to agree with Respondent, all in an attempt to remove appellate jurisdiction-
‘and dispose of the requir-ement to brief his argument to this Court. Respondent'also
seeks a second o.pportunity to have the remaining portions of the appeal to whfch he does
not “consent” be dismissed, despite presenting the exact same argument from his prior -

motion to dismiss already denied by this Court by Order of March 10, 2014.

STANDARD OF REVIEW

In cases raising hovel quéstions of law, the appellate court is free to decide those
questions with no particular deference to the trial court. Hagood v. Sommerville, 362
S.C. 191,- 194, 607 S.E.2d 707, 708 (2005). The determinatién of whether a party may
immediately appeal an ordér issued before final judgment is governed by S.C. Code Ann.
§ 14-3-330 and must fall into one of those categories to be immediately appealable. Id.

“The denial of a party’s right to a particular mode of trial is immediately appealable as a



3

- ﬁ‘~s;ibsta.‘nt-ial rlght under Section 14-3-330(2).” Hagood at 709 (citing Flagstar-Corp. v.. . . .- =0~

 Royal Surplus Lines, 341 S.C. 68, 72, 533.S:E.2d 331, 333 (2000)). The attorney-client:

relationship is extremely important in our adversarial system and the rights related to .- - -
representation by a particular attorney.are closely related to a particular mode of trial. Id.

at 710.

ARGUMENT
Respondent has made two motions for the Court’s consideration, a motion for
Order granﬁng partial relief and a motion to dismiss: The motion for an Order graﬁting
partial relief is based on Respondent’s desire to now “consent;’ that the Circuit Court was
in error in agreeing with Respondent that Appellant must demonstrate proof
Resbondent’s Counsel obtained confidential information from its pﬁor representation of
Aﬁpellant and give such counsel the opportunity to refute such claims. The motion to

dismiss is based on the position that the “consent” from the first motion éliminates

- appellate jurisdiction under S.C. Code § 14-3-330(4) and that there has been no ruling by

the lower court on any remaining issue.

As demonstrated below, not only are these motions in violation of Rule 269,

- SCACR, both motions should be denied because (1) this matter is an issue of first

impression in South Carolina and both the bench and bar clearly need direction in -
addressing this situation, (2) allowing a Respondent with a weak argument to “cherry
pick” which relief they can live with and “consent to” in order to avoid complying with

the Court’s Orders or to remove appellate jurisdiction sets a terrible precedent, and (3)

even with Respondent’s suggested “consent” to relief, appellate jurisdiction remains with



ay

“this.Court dué to the ruling and order of the lower-court affecting a substantial right . -... -

-~ tunder S:C. Code §.14-3-330(2).

I. ©~  Respondent’s motions should be denied uhder_.Rule 269, SCACR as
frivolous motions made solely for the purpose of delay.

Appellant filed and served its initial brief in this appeal on Respondent on
November 12, 2013. Rather than filing an initial brief, Respondent filed a motion to
dismiss on November 27, 2013 arguing the appeal was from an interlocutory order and '

no appellate jurisdiction existed. As required, the time for Respondent to file his initial

- brief was held in abeyance during the Court’s consideration of the motion to dismiss.

Respondent’s motion to dismiss was thereafter denied by this Court on March 10,
2014 and Respondent was given an additional thirty (30) days to file an initial brief. He
then waited until the very last day of that additional time period to file a motion for an
extension of time to have another.thirty' (30) days to file an initial brief. This rﬁotioﬁ was
based on the assertion that the parties were engaged in settlement discussions.

_ Appellanf filed a return opposing this motion for more time as Respondent had ‘- _
already had five (5) months to prepare, speciﬁéally including the last thirty (30) days by
this Court and refuting that any.meaningﬁil settlement discussions were ongding.
Respondent’s Exhibit B to his memorandum‘in suppqrt of these motions fully
dembﬁstrates the extent of the alleged “settlement discussions” referred to in such motion
for more t'irhe. As can clearly.be seen, the coﬁmiunications ‘submitted begin the day
before his initial brief is due and consists of the offer to “consent” to the only the partial

relief that remands the matter back to the circuit court.
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*Based on-Respondent’s unwillingness:to consent to all the relief requested, .

- including disqualification, Respondent filed these motions for partial relief and a second

-motion to dismiss to further extend the.time in which Respondent had to file an initial. -

bri'e'f. Nnt only did Respondent ask for the thifty (30) day extension in its motion for
extension of time, but also asks for this Court to hoid all actions in abeyance during the
consideration of these frivolous motions.

As demonstrated in the remainder of this memorandum, Respondent has
absolutely no good faith basis upon which to make these motions. The motion for an
Order granting partial relief is clearly made to escape having to justify to this Court the
argument used to convince the Circuit Court to disregard the plain language of the rules

of professional conduct; an argument that Respondent is now seeks to “consent” was

invalid. The motion to dismiss is nothing more than using this creative attempt to avoid

filing an iniﬁal brief to create another onnortunity to move for a dismissal. Respondent
therefore mischaracterizes the issues Respondent is not willing to “consent™ to as not
subject to appellate jurisdiction so that their “consent” results in remand to the Circuit
Court. Clearly, Respondent believes that he has a better chance of persnading the Circuit
Court to again ignore the plain language of the Rules of Professional Conanct on
disqualiﬁcation thén he does of persuading this Court to do the same.

Based on the now willingness to “consent” that its argument to the Circuit Court
was invalid and the Court was in error to agree with him, it is quite apparent that

Respondent has never intended to file an initial brief and the current motions are made

for the sole purpose of delay.
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‘Respondent’s motions should be denied under Rule 269, SCACR as frivolous...: "~ - -

motions-made:solely forthe purpose of delay and this Court should review such actions-

- within the Rule to impose any other relief or sanctions the Court deems appropriate. .. - -

II. Respondent’s motions should be denied as the issues presen-ted in this
appeal are novel and both the bench and bar are in need of clear
direction from the Court in the application of the Rules of
Professional Conduct. )

In cases raising novel questions of law, the appellate court is free to decide those
questions with no particular deference to the tri.al court. Hagood at 194, S.E.2d at 708.
'fhe issues in .thjs appeal have not beén addressed by the Court before, and now that
Respondent is faced with arguing against the ovérwhelming authority from other
jurisdictions as demonstrated in Appellant’s initial brief and memorandum filed in the
first motion to dismiss, Respondent seeks to “consent™ to some relief so that this
argumént is capable of being used in the future. |

Respondent argued against the motioﬁ to disqualify of the Appellant by shifting
the burden of proof onto the former client to prove its former counsel obtained specific
confidential information that could be used against the former client. In support of this

position, three members of the South Carolina Bar and the Kenison Firm, which was

representing Appellant in a similar matter while the contract between Appellant and

: Réspondent was being performed, filed sworn affidavits that they are “unaware of” or

“do not remember” any confidential information provided by Appellant to them in
connection with their prior representation. (Exhibit E p.5, § 13, Exhibit F p. 2, ] 4,
Exhibit G p. 2, T 4).

Based on these affidavits, Respondent argued to the Circuit Court,
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Again, I can’t stress-enough, even though-we’ve asked on a number of
occasions and as you can see in the affidavit that Mr. Dodenhoff provided, '
there’s no specifics that have been provided to us or the Court now .
regarding any actually confidential [mformatlon] that would potentlally
create a conflict. : . e

(Exhibit C,p. 17,1. 22 — p. 18, 1. 2) (See also Exhibit B, Affidavit of Scott DodenhofY).

Respondent goes even further in its response to Appellant’s Motion to Reconsider,

arguing,

Mr. Martin cites that portion of comment 3 to Rule 1.9 of the South
Carolina Rules of Professional Conduct which states that a former client is
not required to reveal the purported confidential information. In support of
his Motion to Reconsider, Mr. Martin states-that his client “will be forced to -
disclose confidential information to Defense Counsel that may not have been
previously disclosed to Defense Counsel in the prior representation.” This
admission coupled with the clear desire of Plaintiff to not provide any of the
purported confidential information all the while crying the (potential)
existence of confidential information, presents the troubling scenario where
the Plaintiff is attempting to use Rule 1.9 not as a shield but as a sword. This
was surely not the intention behind the Rule. :

It remains our position that the arguments and facts presented to the

court show: ... (2) the existence of absolutely no specific confidential

- information learned in the first case such that there is no confidential
information in the possession of Defendant’s counsel that would be, or could
be, of significance in the second case; and (3) Defendant’s counsel will not be
called on in this case to use against the Plaintiff any knowledge or
information acquired by Defendant’s counsel in the prior case that-would
injuriously affect the Plaintiff. Despite this clarity and despite the Court
giving the Plaintiff the opportunity to produce anything to counter it, the
Plaintiff has made it abundantly clear to the Court that it would rather
assert what it argues is his right not to produce anything, including what he
is alleging is possibly confidential information.

(Exhibit J, p. 2-3).

Clearly, Respondent interprets Comment 3 to Rule 1.9 that the former client must
choose between pfoviding the confidential information alleged in possession of former

counsel to support disqualification or not be able to obtain disqualification. There is

10
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. simply no 'Sout'h Carolina -agthoﬁty~to_-suppprt thispo‘sition is what was intended-by the : . . -

rules.

As an aside,.there is ample authority from thirteen (13) other jurisdictions to

support Appellant’s bosition that are presented in its previously filed memorandum in

opposition to Respondent’s first motion to dismiss. All of those jurisdictions have

confirmed that confidential information must be protected, particularly in disqualification
situations and former clients cannot be forced to feveal such infonnation to establish
disqualification. (Memorandum of Appellant in Opposition to Respondent’s Motion to
Dismiss, pp. 19 — 23). Presumably, since Respondent could find no support to counter
the argument and authority presented by Appellant, and as this Court denied the first
motion to dismiss, Respondent seeks to use his “consent” to partial relief to remove-his
feet from the fire so to speak aﬁd avoid having a precedential opinion on the issue.

But not only do these members of the bar have a skewed interpretation of the
Rules of Professional conduct in this situation, but the Circuit Court agreed with this
interpretation and cautioned Appellant’s counsel that he would be violating an ethical
duty by not obeying the couﬁ’s order to produce the requested confidential information.
(See Exhibit K, p. 6 11. 23-25). The Circuit Court either does not understand the rule or
does not agree with the rule as it found it could not make a determination of
disqualification without hearing the alleged confidential information aﬂd Respondent
having the opportunity to refute its confidentiality. The Circuit Court stated

This Rule is not to be viewed in isolation. Clients should be allowed to
choose their lawyers. And to kick a lawyer off a case is a substantial, I don’t
want to say sanction, but remedy that’s imposed for the requesting party.

And I’m not going to do it out of this air. Okay?

(Exhibit K, p. 6, 1. 17-21). The Circuit Court also stated

11
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. I can’t make.a determination if they’re diéqualiﬁed or not without -
knowing about it. And I’m not going to know if the information is privileged
unless they can show me — you could claim anything, that this — you could
claim this is a secret and the other side doesn’t know about it. How can they
respond? It’s called due process.
(Exhibit K, p. 7, 11. 19-24).
With no other alternative, Appellant appealed the Order to obtain review by this
Court and clarification for the bench and the bar as to whether a former client can be

forced to reveal such confidential information to support disqualification as the

Respondent argued. Now, Respondent is willing to “consent” the Circuit Court was in

~ error, but does not want this Court to provide any direction or instruction to the Circuit

Court or to the bar.

Finally, along with the appeal of the Circuit Court’s Order, Appellant filed a
complaint with the Commission on Lawyer Conduct presenting the same information for
disciplinary action against these members of the bar for violating Rule 1.9 in representing
an adverse party to a former client in a substantially related matter. The 'complaint was
referred to the Ofﬁce of Disciplinary Counsel and following their investi gation, the
Office of Disciplinary Counsel dismissed the complaints. (Exhibit L)

The Office of Disciplinary Counsel saw nothing wrong with Appellant’s former

counsel providing sworn_affidavits that no confidential information was obtained in the

course of representing Appellant, saw nothing wrong with shifting the burden of proof
onto the client to prove possession of confidential information, and saw nothing wrong
with attorneys representing an adversarial party to their former client on a similar dispute

that arose while they were representing the former client. Finally, the Office of

Disciplinary Counsel saw nothing wrong with the attorneys representing Appellant, a

12
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' corporatron ina ﬁnanc1ally related matter and then turnmg around a few months later-
- and allegmg on behalf of Respondent that Appellant (l) d1d not have a functromng

’ corporate structure was. 1ncapable of makrng 1ndependent decrsrons and did not- follow

the corporate formalities applicable to a South Carolina corporation at all pertinent times
herein,” (Exhjbit D p26 9116); (2) “was insolvent prior to and/or during construction of
the Project” (Exhibit D p.27, §117); and (3) “was grossly undercapitalized prior to and
during construction of the Project.” (Exhibit D p. 27, §118; Exhibit B p.3, §20). If these
allegations do not indicate an intent to use financial information obtained in the prior
representatlon, what will?

Respondent’s willingness to now “consent” after strongly arguing for the Circuit

~ Court to require the production of “specific confidential information™ begs the question

as to how many other members of the bar are confused as to the application of Rule 1.9

and what is required for disqualification.

If Rule 1.9, as Appellant argued in its initial brief and Respondent now “consent,

was erroneously interpreted by the Circuit Court and the Office of Disciplinary Counsel

- refuses to act on,-what Appellant argued in its initial brief and Respondent now

“consents,” is a violation of the Rules of Professional Conduct, then this Court must

22

provide guidance to the bar as to how to address this situation in the future. This Court

must determine disqualification as requested by Appellant and specifically instruct the
Circuit Court in how todetermine disqualification in the future without requiring a
former client to provide confidential information.

As the guiding principles upon wlu'ch the integrity of the legal profession is

maintained, it is clear that both the bench and the bar need direction and clarification on

13
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how to interpret the Rules of Professional Conduct in this situation. A simple “consent”
to remand the case back to the Circuit Court would be contrary to the obligation
previously established by the South Carolina Supreme Court that “this Court bears the
ultimate responsibility for maintaining judicial integrity and the high standards of

professional conduct among the members of the bar.” State v. Quattlebaum, 338 S.C.

441, 449, 527 S.E.2d 105, 109 (S.C. 2000).

Granting Respondent’s motion for partial relief will leave the bench and the bar
with varying interpretations on what is required for disqualification under Rule 1.9 and
whether former clients must prove the existence of confidential information to establish
disqualification. As an issue of first impression in this state, this Court must deny
Respondent’s motions and provide guidance and instruction on how to balance the rights

of all parties involved and still accomplish the fair administration of justice.

III. Respondent’s motions should be denied so as not to set a precedent of
encouraging litigants to make unsupported and invalid arguments to
the trial court knowing they can simply “consent” to relief at a later
time.

As stated above, Respondent’s willingness to now “consent” that his argument to
the Circuit Court was erroneous is nothing more than an attempt to escape having to
justify its argument to this Court. Respondent cannot be allowed to “cherry pick” the
relief to which is shall be subjected as a means of avoiding the hard questions this Court
would surely ask of a stance that is the polar opposite of the intent of the Rules of
Professional Conduct.

Respondent was obviously aware that his argument to the Circuit Court was

shifting the burden of proof for disqualification onto the former client in direct

14
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~ opposition-to the Rules of Professional Conduct. Respondent argued. this position with -

great fervor.to the Circuit Court and was counting-on winning. the first motion-to dismiss- ~ . .

with thi.s' Céurt t.0‘ évoid-having to present this position on appeal. Upon having the first. - -
motion to dismiss denied aﬁd faced with apparently being unable to even draft a response- .

to Appellant’s initial brief, Respondent devised thi-s plan to “cénsent” as an attempt to
avoid having his feet held to the fire to justify the argument made to the Circuit Court.

Granting Respondent’s motions would set a tem’bl¢ precedent of encouraging

litigants 'th make unsupported arguments to a lower court aﬁd fight the appeal while
knowing that when faced with-having to eventually make a good faith argurr;ent to this
Court, they could simply “consent” the argument wasn’t valid to begin with, eliminate
appellate juﬁsdiction and try a different approach with the lower court. The high

standards of professional conduct expected of members of the bar by this Court require

- that such a course of action not be condoned or rewarded.

This “consent” plan attempted by the Respondent serves only to benefit the
Respondent and the motions must be denied as allowing these motions would set a

terrible precedent for future litigants and the courts.

IV. Respondent’s motion to dismiss should be denied as it has already
been addressed by the Court in the denial of the prior motion to
- dismiss and appellate jurisdiction exists under S. C. Code Section 14-

3-330(2).
Respondent argues that because this Court granted jurisdiction under S.C. Code
Section 14-3-330(4) as the appéal of an Order refusing to grant an injunction, and since
~ Respondent is now willing to “consent” to the injunction, appellate jurisdiction no longer

exists. This Court has already denied Respondent’s first motion to dismiss, as
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ac’knoﬁzvledge by Respon(ient iﬁhis own-memorandum, (Page 4, footnote 1) a‘nd, granted-_ R
jurisdiction. .Despite Respondent?s creative attémpt, his reques;t‘to “coﬁsent?’ the Circuit .
Court was in error does not eliminate appellate jurisdiction in this matter.

In responding to Respondent’s first motion to dismiss, Appellant demonstrated
that appellate jurisdiction existed under both SC Code Section -14—3-330‘(4) as an order

refusing to grant an injunction AND under S.C. Code Section 14-3-330(2) as an order

affecting a substantial right. (See Memorandum of Appellant in Opposition to

Respondent’s Motion to Dismiss previously filed, pﬁ. 14 — 25, which is incorporated
herein by reference as if restated verbatim). Obviously with the Court finding
jurisdiction under Section 14-3-330(4) and thereby denying the motion to dismiss, it was
not ne.cessary for the Court to also confirm jurisdiction in its Order under Secti(;n 14-3-
330(2). Despite Appellant’s argumeht 01; this point taking a‘significant portion of its
previously filed memorandum, Réspondent has failed to éven acknowledge, let' along
argue against the Circuit Court’s rulings affecting a substantial right.

Appellate jurisdiction clearly exists under 14-3-330(2) as affecting a substantial
right. As pointed out in Argument II above, the Circuit Court flat out refuéed to consider
disqualification without Appellant providing specific confidential information in the
possession of Respondent’s counsel, a position Respondent now “consents” was error.
Howevér, the propdsed “consent” of Respondent to remand to the Circuit Court
intentionally withoﬁt further instruction does absolutely nothing to change the impact the
Circuit Court’bs ruling has on Appellant’s substantial right to the fair administration of

justice and the particular mode of trial to which it is entitled.
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-+ . .1t thefirst motion to-dismiss, Respondent relied on the recent Supreme Court

decision of Enersys Delaware..Inc. v. Hopkins, 401 S.C. 615, 738 S.E.2d (2013) that a

" motion.to disqualify-does not affect a substantial right. Respondent further argued this . .-

case didn’t even rise to the level of Enersys because Enersys at least involved a
dispositive order denying the motion to disqualify and there is no such dispositive order
in this appeal. (Respondent’s Memorandum in Support of Motion to Dismiss pp. 4-5).
Appellant argued before and maintains that the position now that neither Enersys
(denying.motion to disqualify is not immediately appealable) or the opposite holdiﬁg in
Hagood (granting motion to disqualify is immediately appealable) are directly applicable

in this case. In the present case, the Circuit Court refused to consider the motion to

disqualify without the disclosure of specific conﬁdential information allegediy provided
in protected attorney-client communications to the very a&omeys_ sought to be
disqualified. Appellant further argued the Circuit Court’s requirement to provide
specifics waé in direct violation of the Rules of Professional Conduct ., conﬁary to the

Supreme Court;s holding in Townsend, and clearly affects the substantial rights clients

have in maintaining the confidential nature of attorney-client communicatiohs, the fair
administration of justice, and to a particular mode of trial. (Appellant’s Memorandum in
Opposition to Motion to Dismiss, pp. 14-25).

In attempting to rebrand the current motion to dismiss as different than the first
motion to dismiss, Respondent no longer relies on Enersys, a 2013 decision specifically
dealing with a motion to disqualify, but instead cites the 1995 decision of Peterkin v.
Brigman, 319 S.C. 367, 461 S.E.2d 809 (S.C. 1995)(appeal of the refusal to approve a

settlement agreement), the 1993 decision of Mid-State Distributors, Inc. v. Century
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~Importers, Inc., 310.8.C. 330, 426 S.E.2d 777 (S:C. 1993)(lack of personal jurisdiction),

- “and the 1979 decision of Knowles v.'Standard Savings and Loan Association, 274 S.C.

58,261 S.E.2d 49 (S:C. 1979)(order of class certification) as towering over the alleged
“dearth of authority in this State, and in this Country, to support a contrary - .
determination.” (Respondent’s Motion for Order Granting Partial Relief; and Mofion to
Dismiss Appellant’s Remaining Issue on Appeal, p. 3) The cases are also used to
support Réspondent’s claim that this Court cannot address the issue of disqualification
since Respondent erroneously asserts there was no final determination on the issue of
disqualification by the lower court.

First; Appellant has already demonstréted to this Court as shown above that the

Circuit Court did make a final determination on disqualification; it ruled that it could not

rule without Appellant providing specific confidential information. The Respondent is.

now willing to “consent” that ruling was in errorl, but does not want the Circuit Court
given any guidance on how disqualification should be addressed without having the
speciﬁc confidential information.

Second, Respondent’s entire argument is that, now that hé “consents’-’ the Circuit
Court was in error, appellate jurisdiction no longer exists under Section 14-3-330(1).
Without cbnceding that argument, Appellant vhas not contended that jurisdiction exists
under Section 14-3-330(1) But rather under Section 14-3-330(2) and Section 14-3-330(4).
Respondent bresented no authority to refute, and hasn’t even argued against, Appellant’s |
position in response to the first motion to dismiss that appellate jurisdiction exists under

14-3-330(2) as affecting a substantial right.
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“Respondent’s- proposed-authority does not address any of the substantial rights --

that are affected in-the present case. In Peterkin;-the Court ruled as part of its decision : ... ;5. oo

that the refusal to approve a:settlement agreement did not prevent a judgment from being
rendered, therefore it did not affect a substantial right under 14-3-330(2). Id. at 368,
S.E.2d at 810. The Mid-State decision specifically notes in footnote 4 that the Court had

previously ruled the denial of a motion to dismiss for lack of jurisdiction did not impair a

| ‘substantial right. Id. at 336, S.E.2d at 781. Likewise, the Court in Knowles recognized

that the Court had already determined that class certification was procedural in nature

and did not involve substantial or essential legal rights. Id. at 59, S.E.2d at 49.

However, as Appellant demonstrated in the argument to the first motion to

. dismiss by Respondent, the Hagood court analyzed disqualification as a case of first

impression just like the present case, and found that a ruling disqualifying a party’s.

attorney does affect a substantial right and may be immediately appealéd under Section

14-3-330(2). 1d. The Court went on to hoid specifically .

The right to be represented by an attorney of ones choosing is one of those
rare orders which, in effect, could determine the action and prevent a
judgment from which an appeal might be taken, or could discontinue an
action due to the potential impact on both the attorney-client relationship
and the overall litigation and trial of the case. Moreover, the right to be
represented by ones preferred attorney is closely related to the right to a
particular mode of trial, a well-established substantial right.

Id. Finally, the Court stated, “Deprivation of the right to ones preferred attorney would

affect the attorney-client relationship, which is extremely important in our

adversarial system.” Id. (emphasis added).

The Respondent’s right of choosing his own attorney was exactly the reason cited

by the Circuit Court as to why it was not able to rule on disqualification without giving
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. the Respondent the opportunity to refute the claim that its-counsel possessed confidential -: -

". information:” (Seep.-1.1-12 supra and Exhibit K, p. 7, 1. 19-24). However, now that -~ .. -.. ... -

Respondent is willingtq“‘consent-” this decision was error, despite the ruling of the.
Circuit Court that it could not make a decision without this information, Respondent
again argues in support of its new motion to dismiss that the Circuit Court has made no
ruling on the issue of disqualification and haé nbt failed to zipply certain case law because
it hasn’t yet applied anyvlaw.

Appellant presented evidence to the Circuit Court that the prior representation

and current representation were substantially related, but the Circuit Court refused to

.consider the evidence. Appellant presented the Affidavit of Scott Dodenhoff and a

comparison of the pleadings of both cases, and then argued to the Circuit Court that the

Jlaw to be applied in considering disqualification was expressed by the Supreme Court in

Townsend v. Townsend, 323 S.C. 309, 474 S.E.2d 424 (1996). (Exhibit C., p. 8,1. 12 —p.
10, 1. 10, and Exhibit H, § 2, 3 & 4).

At the hearing on Appellant’s Motion to Reconsider, Appellant attempted to
point out that this particular situation is exactly why the Rule against representing an

adversary to a former client in a substantially related case was written the way that it was
written.

In reading the Rule and the court’s analysis of that Rule as I can find, I
believe that this particular situation is the reason the Rule is written the way .
that it is for lawyers. And I believe that it is the way — the reason that the
court in the Rule put the qualification of substantially related being the
determining factor of this case versus another case determining whether
confidential information has been, could be, or will be used, but whether
that the two types of cases are so similar in nature that the information that
an attorney would obtain in that representation would necessarily, or most
likely, or there would be a substantial risk, which is the language used in the

" Rule -
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(Exhib1th 5, l 18 p- 6 l 4)

After cutting Appellant s argument short the Cireuit Court stated “You are Just'
rehashmg the argument you made before I’m not going to throw somebody out |
based on — Without some reason to do it.” (Exhibit K, p. 6, 11. 5-7). The Circuit Court
refused to consider analyzing the evidence presented under the standard given by the
Rules of Professional Conduct and the Supreme Court in ToWnsend, of looking at the
facts of the two cases and determining if there would be a “substantial risk” that the
counsel would.have obtained conﬁdential-information.

Again, as an issue of first impression, this Court is free to take its own i/iew of the
evidence presented. Hagood. Appellant presents a detailed comparison on pages 3b7-40

of its initial brief previously filed with this Court, comparing the former representation

‘and the current representation, which the Circuit Court would have seen had it been -

willing to look at the evidence offered and consider it pursuant to the appropriate
“substantially related” test. The only evidence Respondent has offered to refute the cases
being “substantially related” is the general contention that both eases were foreclosures
but otherwise unrelated. The Circuit Court was presented the information to make a
decision under the applicable standard but determined that it was impossible to rule
under that standard without specific proof that confidential information had been
exchanged.

Based on the impact the order of the Circuit Court will have on the substantial
right to maintain confidences and to the fair administration of justice, appellate

jurisdiction is granted pursuant to S.C. Code § 14-3-330(2).
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CONCLUSION

For the reasons stated above, together w1th Appellant s initial brief, Appellant S

-memorandum 1n opposition to respondent s motion to dismiss filed with the Court and
the exhlblts attached thereto and 1ncorporated herein, the additional exhibits attached
hereto and the applieable legal authority, Respondent’s motion for Order granting partial
relief and his second motion to dismiss must be denied. The Court should further
examine these motions within the context of SCACR 269 as frivolous motions made

solely for the purpose of delay and Order any other relief the Court deems necessary.

Respectfully submitted,

BRIAN A. MARTIN, LLC

WS

Brian A. Martin

SC Bar #9791

212 Trade St.

Greer, South Carolina 29651
. (864) 879-7779

ATTORNEY FOR APPELLANT

- Greenville, South Carolina
April 29, 2014
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Exhibit M
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The Supreme Court of South Carolina
"OFFICE OF DISCIPLINARY COUNSEL

Losicy M. Cogaisio Paost Cffice Bax 12159
Discplinary Counsal : Coturnbia, South Casoting 20213
Witizn C. Carnphedl Telephone: (B33) 7342038

Assrszant Diseipiinary Lounsct Fax: (8033 7341082

December 27, 2013

PERSONAL & CONFIDENTIAL

Scott Dodenhoff
131 Sandpiper Lane
Greenville, SC 29607

Re: Lawyer: M. Stokely Holder, Esquire
Case Number: 13-DE-L-1116

Dear Mr. Dodenhofi:

This office previously informed you of its intent to dismiss the complaint you filed
in connectlion with the above-referenced matter. You were given thirty days to submit
your writien request for a review of that decision. No request was received from you.
Accordingly. the complaint in this matter is dismissed pursuant to the provisions of Rule
19(d)(1) of RLDE. As required by these rules, a copy of this letter is being sent to Mr.
Holder as notice of the dismissal of this complaint.

Singcgrely,.

/ /

/Will'tam C. Campbel 7

WCC/

cc.  Bran Pairick rn.ﬂurpﬁl'\yz Esquire
Counsel for Mr. Holder
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The Supreme Court of South Cavolina
OFFICE OF DISCIPLINARY COUNSEL

Lasisy 1. Gongiow Fost Olfne Box 12158

Discipinasy Ceunsel Colismisia, Souta Caroling 25241

whiigam . Carrgbel : Tolephone: {803) ¥34-3028
Assitant DiscipBiasy Counset Fox: (B03) 7341984

December 27, 2013

PERSONAL & CONFIDENTIAL

Scott Dodenhoff
131 Sandpiper Lane
Greenville, SC 29607

Re: Lawyer: John T. Crawdord, Jr., Esquire
Case Number: 13-DE-L-1115

Dear Mr. Dodenhoft:

This office previously informed you of its intent to dismiss the complaint you filed
in connection with the above-referenced matter. You were given thirty days to submit
your written request for a review of that decision. No request was received from you.
Accordingly, the complaint in this matter is dismissed pursuant to the provisions of Rule
19{d)(1) of RLDE. As required by these rules, a copy of this letter is being sent to Mr.
Crawford as notice of the dismissal of this complaint,

WCC/

cc:  Brian Patrick Murphy, Esquire
Counsel for Mr. Crawford
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The Supreme Court of South Carolina
OFFICE OF DISCIPLINARY COUNSEL

Lesiey M. Copgwla Pogt Gifice Box 12349
Cisciplinary Caensel Cotimbia, South Casolina 29211
Titlzay N, Richssdson Tolephone: (893) 734-2028

Seafl Aarney Fag (8033 734-1053

December 19, 2013

PERSONAL AND CONFIDENTIAL

Scott Dodenhoff
131 Sandpiper Lane
Greenville, SC 29607

RE: Lawyer: Townes Boyd Johnson, Ill, Esquire
Case Number: 13-DE-L-1114

Dear Mr. Dodenhoff:

As we discussed, we have received and reviewed your complaint against
Townes Boyd Johnson, Ill, Esquire. The authority of this office and the jurisdiction of
the Commission on Lawyer Conduct concerning complaints against lawyers are limited
to issues of whether a lawyer has committed misconduct or is incapacitated within the
guidelines of the Rules for Lawyer Disciplinary Enforcement, Rule 413, SCACR,
adopted by the Supreme Court of South Carolina.

We find that the allegéﬁon’s you have raised as to Mr. Johnson would not
constitute misconduct or incapacity under these rules. For this reason. your complaint
is dismissed pursuant to the provisions of Rule 413-19(a), SCACR.

Sincerely. !
POV D

4
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i (i} }: nif . -
Jadhcmnag § WONCUTAAALN A
Tiff'?%g, N. Ricr}ardson
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