THE STATE OF SOUTH CAROLINA
In The Court of Appeals

5&\\0
APPEAL FROM FLORENCE COUNTY (\

Court of Common Pleas

R. Knox McMahon, Circuit Court Judge
Appellate Case No. 2013-001622

Derick Ward,

Appellant,

Margaret H. Ashbaugh, Respondent.

REQUEST FOR LEAVE TO FILE RULE 60(b) MOTION
REQUEST FOR STAY OF RULE 211 OBLIGATIONS

The Appellant, through his undersigned attorney, hereby requests that this
honorable Court grant him leave to file a motion ljmder SCRCP Rule 60(b).

This action was initiated by the Respondent, Ash!baugh, on March 26, 2013, who
petitioned the Florence County Magistrate’s Court for a Writ of Ejectment against
the Appellant, Ward. In her pro se petition — which is in the form of a sworn
affidavit — Ashbaugh stated that she was the “landlord/lessor of the premises.”
(App. for Eject., filed March 26, 2013.) Ward filed a pro se Answer, alleging that
he was renting-to-own the mobile home. (Ward’s Ans., filed march 28, 2013.) A
hearing was held before the magistrate on April 4, 2013, at which both parties
appeared without legal representation. Both parties testified that they had an oral
agreement whereby Ward would purchase the mobile home from Ashbaugh in
installments. (Mag. Ret. 2, filed April 11, 2013.) Ashbaugh argued that Ward had
missed some installments, while Ward argued that he had fully performed on the
agreement and owed no more money. (Id. at 5.) The magistrate ruled for
Ashbaugh and issued the Writ of Ejectment against Ward. Ward then retained
counsel and timely appealed to the Florence County Circuit Court. Ashbaugh also
retained counsel and filed a response. A hearing was held on June 7, 2013, and the
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circuit court affirmed the magistrate’s decision. The circuit court also denied
Ward’s subsequent motion for an explanation of its holding or a new hearing on
the merits on June 17, 2013.

The only party with standing to bring an eviction action is a landlord or her agent
or attorney. S.C. Code Ann. §§ 27-37-10, 20. “Landlord” is defined as “the
owner, lessor, or sublessor of the premises.” S.C. Code Ann. § 27-40-210(6).

In the time since the initiation of this appeal, Ward has discovered new evidence
which demands that the lower courts’ ruling be vacated. Specifically, Ward
performed a title history search with the South Carolina Department of Motor
Vehicles on the mobile home which is the subject of this appeal. The title history
(attached) shows that Ashbaugh has never had legal title to the mobile home.

Pursuant to Rule 60(b)(2), this evidence, by due diligence, could not have been
discovered, as there were previously no issues raised concerning who had legal
title to the mobile home. Since the initiation of this action, Ashbaugh has held
herself out as the owner and seller of the property, and the subsequent dispute
presumed such. Additionally, Ashbaugh has admitted that she issued Ward (via
his live-in girlfriend Brandy Blackburn) a Bill of Sale for purposes of having the
mobile home moved to a different lot. (Mag. Ret. 2, filed April 11, 2013.) The
county office then used the Bill of Sale to issue Ward a moving permit. Now that
this new evidence has been discovered, this Court should allow the circuit court to
hear Ward’s Rule 60(b) motion and vacate its ruling and the Magistrate’s ruling,
rendering this appeal mute.

Pursuant to Rule 60(b)(3), Ashbaugh has defrauded and/or misrepresented her
standing to bring an eviction action, as she does not own, lease or sublease the
mobile home. Specifically, in her sworn affidavit and in her sworn testimony at
the hearing before the magistrate, Ashbaugh held herself out as the owner and
seller of the mobile home. However, the title history shows that this was a
fraudulent misrepresentation to the court.

Pursuant to Rule 60(b)(4), the judgment is void because Respondent has no
standing to bring an eviction action, as she has no claim to ownership or
possession of the property.

Pursuant to Rule 60(b)(5), it is no longer equitable that the judgment should have
prospective application, as an individual who has no claim to ownership or
possession of a dwelling has no right to seek the eviction of another individual
from that dwelling.

Therefore, Ward prays this Court allow him to move before the circuit court
pursuant to Rule 60(b), to allow the circuit court to hear this evidence and make
an appropriate ruling to resolve this matter, and to avoid the unnecessary
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expenditure of this Court’s time and resources on a matter which should be
vacated.

Additionally, Ward prays this Court stay the parties’ obligations under Rule 211
of the SCACR during the pendency of this motion. Furthermore, if this Court
denies this motion, Ward asks that this Court set a new date for completion of the
parties’ obligations under Rule 211.

Finally, I certify that I have met the requirements as set forth in SCRCP Rule 11.

(50 MOVE: / | %W?

D. Elliott Tait

Attorney for Appellant

320 South Coit Street

Florence, South Carolina 29501
(843) 413-9500

(843) 413-1013 (fax)

Signed in Florence, South Carolina

A, S 2013

i
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Timmonsville, SC 29161-8100 -
(843) 598-3205 '
PLAINTIFF(S)

- .

LY

STATE OF SOUTH CAROLINA . . X 2013CV2110102242
| (B¥D - CIVIL CASE NUMBER
COUNTY OF FLORENCE L

< [ih
) . INTHE MAGISTRATE’S COURT

- ... APPLICATION FOR
EJECTMENT

N e N

Margaret H Ashbaugh

Vs

RIGENAL

Derick Ward
2911 E. Effingham Hwy
Effingham, SC 29541

DEFENDANT(S)

Plaintiff, Margaret H Ashbaugh, appearing before me states that s/he is the Landlord/Lessor of
the premises within the Jurisdiction of the Floreﬂce County Florence Magistrate Court, which
are located at 2911 g, Effingham Hwy, Effingham, SC 29541, and which are further déscribed
as 2911 E. Effingham Hwy. Effingham, SC 29341, and that a Landlord/Tenant relationship
exists between him/herself and the Tenant(s)/Léssee(s), as evidenced by the attached [ ] Lease or
(] Other written proof:

Plaintiff, Margaret H Ashbaugh, requests by this application that Ejectment Proceedings be
initiated against the Defendant(s)/'I‘enant(s)/Less‘ee(s) based on the facts described below:

Such tenant/lessee has failed or refused to pay rent when due 6r demanded.
[[] The Term of Tenancy or occupancy has ended.

D The terms or conditions of the lease have been violated.

Sworn to before me on
March 26, 2013

JUDGE or Ngtary Public? Plaintiff/ﬁ, ttorney - %

My Commission Expires;
_—
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STATE OF SOUTH CAROLINA = 2013C\5=L__” 10102242

CIVIL CASE NUMBER

1
v

COUNTY OF FLORENCE
IN THE MAGISTRATE’S COURT

ANSWER

Margaret H Ashbaugh

4168 Olanta Hwy

Timmonsville, SC 29161-8100 -
(843) 598-3205

PLAINTIFY(S)

Vs

Derick Ward

2911 E. Effingham Hwy
Effingham, SC 29541
DEFENDANT(S)

On I'was served with a Complaint requiring me to answer within thirty days from the date of
service. My Answer which is hereby filed with the Florence County Smnmary Court, is as follows:

CHECK ONE:
A. [T contest the jurisdiction of the court based on the following: (use additional pages if necessary)

B. [J I admit everything in the complaint and do not want a trial,

C. (O I admit that I am responsible, but not for the total amount claimed by the Plaintiff(s) because: (use
additional pages if necessary)

D. M deny that I am responsible at all because: (use additional pages if necessary)

AS Rervees (o SLotd) LaE AT Ta e b e Doy Saca0f Googrd qe
Casy T8 moeste HopE OR r auld HansE  Rephy LAST , LANDIAED s e Fy
YOUMUST FILE THIS DOCUMENT WITH THE COURT WITHIN THIRTY DAYS
LE  TRESD Ta PRy BIE RLEOSEY  falArecE

THE DEFENDANT/PLAINTIFF STATES THAT THE INFORMATION CONTAINED IN THIS ANSWER IS TRUE AND CORRECT

TO THE BEST OF HIS/HER KNOWLEDGE.

LA\,

7
2 3.28 2042 ot (Lw
DATE . T SIGN’ATUR]':‘ OF DEFENDANT(S) (OR ATTORNEY)
I MORE THAN ONE DERENDANT, ALIMUST FILE ANSWER*# : COORFEEINGANT o0 At
PLEASE RETURN TO:
Florence Magistrate Court
180 North Irby Street (M S C-W),
Florence, SC 295013456
Phone: (843) 665-0031 Fax: (843) 661-7800
KEEP A COPY OF THIS ANSWER AND BRING IT TO COURT
Current Phone Number: Current Mailing Address:
7 843738~ 2046 T ZAL K. EEFFINGHA |y Loy Epe. $.C. 295y(
9

MV 2103
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SIStrajgig Cour
4 [[FLORENCE MAGISTRATES COURT '

5 FLORENCE, SOUTH CAROLINA

7 |ISTATE OF SOUTH CAROLINA

Case No.: 2013CV2] 10102242
)
8 |/COUNTY OF FLLORENCE < _
I TS
{ - >
9 [IMARGARET ASHBAUGH, RETURN ON APPEAL 2 é,'-. ”;% e
[xaTie (Al ¥
- Wiy - o
10 Plaintiff, ‘—.1.0‘;?3\_ ~ T}
Ogur”. T
< it 29
0 ||vs 0% = ©
- . "
12 ||DERICK WARD, “ % L
13 Defendant
14
(5 HISTORY
16 || This civil case came before the court as a hearing on a Writ of Ejectment on April 4, 2013, The Defendant had been

evicted by the Plantiff for non-payment of rent. The Defend

ant answered the complaint and alleged they were

renters (to own) who had to incur 35000 worth of cost to the mobile home or it would have been lost, They also

18 allege they attempted to pay the landlord but the payment was rejected, At the Hearing there was conflicting

19 [|testimony from each side. According to the Plaintift, the De

fendant, who is the nephew of the Plaintiff, agreed to

gngggg%l I, The

ashew

rent to awn the mobile home by verbal agreement for a price of $7000 in “as s condition”:in O
. Defendiu? ¢l loﬁ‘rbg’éd to pay the lot rent to u thijrd party in the amount of$l@égi‘:13§;;lp;£q!lna

T4 ;')aymentof ‘_‘-(;'n‘l'i‘{"oﬂ"t‘he mobile hoine and in addition because the Dé;’c;nddnt w;iﬁ unable fo'get the
22 electriéi-i‘yAi’ﬁ his nam; because of credit problems, the Plaintiff allowed the electrici
and the Defendant agreed to pay her for the electric bill each month,
agreed to pay the property taxes. All of the agreement was verbal.

{to keep up the lot rent as required by the third party landlord and was evicted for non-payment of Iot rent after three |
25 |[months. The Defendant made a total of four payments on the mobile home

approximately $50. In tota) the Defendant has paid $1648 to the Plaintiff a
26
Defendant then testified (hat he

éfl‘@l}l‘ll‘fo own

ty account to remain in her name

According to the Plaintiff, the Defendant also

The Plaintiff testified that the Defendant failed
24

and paid all of the electricity except 1

nd last paid in April 0f 2012, The d %
agreed to purchase the mobile home for $7000 at $200 per month but after fouy

8T
%,
41430

T
te] 1 [
27 {{months he had to move the trailer because the third party landlord wanted him to and he gave no details as to why | 8"‘ h
B y e Q #

A L, -
28 (| Was required to move the home. He claimed that it cost him $5000 to move the home but no evidence of that was =i 3]
= o=
RETURN ON APPEAL - | . =9 ‘ 1 h
m] 3 a
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presented to the court, He glso claimed the Plaintiff had given him a bill of sale for the home but thig was not

presented to the court. The Defendant claimed he quit paying the Plaintiff because he had to incur the cost of

moving the trailer and since the Plaintiff refused to cover this cost

ill of sale but only because he had to have it to get the

mobile home moved, The Defendant did not deny that he had only made payment in the amount of $1648 byt

claimed he had tied to pay the Plaintitf the balance that he felt was owed on the home and she had refused this

amount. The PlaintifY testifieqd that the Defendant never tried to pay her the balance owed on the home,

APPEAL

The Appeal is based on the Defendant’s own factual recollection ag neither party was represented by attorney at the

Hearing, In his Appeal the Defendant/Appellant represents that he and his aunt, the Plaintiﬂ’/Respondcnt, entered
into an oral agreement in December of 2011 for the sale/purch

that Defendant would purchase the mobile home in installmen

ase of Plaintiff’s mobile home. The parties agreed

the total purchase price of $7500. Furthermore, the use of the land where the mobile home s

the Respondent’s rental agreement with the thjrd party landowner.

In August 2012, the third party landowner required the Respondent to move the mobile home offthe land. However
the Respondent did not have the money to do so, and feared losing the mobile home. Therefore, the Appellant, Mrs.
Blackburn and the Respondent all agreed that if the Appellant and Mrs. Blackbum would pay to move the mobile

Appellant and Mrs, Blackburn spent about $5000 to move the mobile home and set it up for use on another fot,

which was being rented to Mrs. Blackburn by a third party. The Respondent then issued to Mrs. Blackburn a Bill of

Sale, Soon thereafter, the Appellant and Mys, Blackburn tendered payment-in-full for the remaining balance of the

mobile home to the Respondent, However, the Respondent refused to accept payment, and brought a Rule to Vacate
action in the Magjstrate’s Court,

R

NETE N

At'the hearing on April 4, 2013 be‘f(;

PT 3

Qqspondent admitted that Appellant and Mrs, Blackbum

ge. | _a.rj_gl

e

were purchasing the mobile home from her in monthly installments, Appellant presented the Magistrate with the

Bill of Sale issued to Mrs, Blackburn by the Respondent, However, the Magistrate granted the ey
payment of rent.”

iction for “non-

LAW
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L 3 [|A landlord may bring an action of ejectment against a tenant in these situations: (1)
| when the tenant fails or refuses to pay the rent when due, (2) when the term of tenancy
r 4 |lor occupancy ends, or (3) when the terms or conditions of the lease are violated. (See §
! 27-37-10). Provisions in the SCRLTA provide the following additional grounds for a

9 ||Once an action for ejectment is begun for failure to pay rent, the landlord is under no
obligation to accept past rent if offered by the tepant.

: f. Appeal of the Verdict

wrongfully dispossessed may bring an action for damages against the landlord. (§ 27-
t6 37-140). However, if the tenant is dispossessed as a result of an unreversed judgment
7 in an ejectment action, he will be estopped from claiming damages, except for the use

19 11§ 19-1 Contract - Defined .
i A contract is an obl; gation which arises from actual agreement of the partigs;njan ifosted-by, words, oral or
iff Friag, ST

£ 20 | [writténior! -Catiduct. A contract exists where-there is an agreement- B_’B"twe‘en;;twg QL:INOTE PErspng.upon i
o1 sufficient consideration either to do or not:to do a particular act. Stafed /ﬁm)_(!)é;g,;g_gmﬁg]g;r_;éﬂi11u‘s’t be an
1{offer and:anapceptante accompanied by valuable consideration, : S

22 ||For an agreement to be legally enforceable, the parties must manifest, by way of an offer to enter an
agreement by one party and an acceptance of this offer by the other, an intention to enter a contract under
23 [{terms which are completely understood by each party. This is sometimes referred to as a "meeting of the
minds." The "meeting of the ininds" required to make a contract is not based on secret purpose or

24 |lintention on the part of one of the parties, stored away in his mind and not brought to the attention of the
other party, but must be based on purpose and intention which has been made known or which, from all
25 lthe circumstances, should be known,

e S R

26 If the agreement is manifested by words, the contract is said to be express. [f the agreement is

27 ||manifested by conduct, it is said to be implied. In either case, the parties must manifest g mutual intent to
be bound. Without the actual agreement of the parties, there is no contract. An express contract, as well as!
28 ((an implied contract, rests on an actual agreement of the parties to be bound to a particular undertaking, 1 15
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The parties must manifest their mutual assent to al essential terms of the contr
enforceable obligation to exist. If one of the parties has not agreed, then
contract is lacking. To constitute a valid and binding contract, i is essen
same thing in the same sense.

act in order for an
a prerequisite to formation of the
tial that both parties assent to the

§ 19-2 .Contract - Breach of Contract - Defined

The word "breach," as it applies to contracts, is defined as a failure without legal excuse to perform any
promise which forms a whole or a part of a contract, including the refusal of a party to recognize the

duty under a contract is due, any nonperformance js a breach. In other words
when he does not perform as he agreed to perform under the contract,

§ 19-7 Contract - Rules of Construction

In construing a contract, you shall use the following rules of construction. In the construction of
interpretation of a contract, common sense and good faith are the leading touchstones of the inquiry. All
contracts should receive a sensible and reasonable construction and not such a construction as will lead to

an absurd consequence. An interpretation which involves the more reasonable and probable contract
should be adopted.

Where one construction makes the provision unusual or extraordinary and another construction

existence of the contract or the doing of something inconsistent with its existence, When performance of a| .

which is equally consistent with the language employed would make jt reasonable, fair and just, the latter
construction must prevail. The rights of the parties must be measured by the contract which the parties
themselves made, regardless of its wisdom, reasonableness, or failure of the parties to guard their rights
carefully. A contract should be construed so as o give, if possible, full force and effect to every part of it,

When a provision is ambiguous, the intent of the parties controls, The intent of the parties is a
question of fact to be resolved by you, the jury, when the contract is ambiguous, In attempting to ascertain
the parties’ intention, the situation of the parties, as well as their purposes at the time the contract wag

entered, must be determined.

St

’ . . o oTaribe ERgLs . Lr o
A contract is amblgUOLls,,_v_y, ICt are inconsistent on their face, or are

1‘éa§5iiébly susceptible of more than sl CrprEtTiER A contract is ambiguous only when it may fairly
and reasonably be understood in more ways than one. An ambiguous contract is one that can be

RRTA T Bt

understood in more ways than just one or is unclear- because it expresses jis purpose in an indefinite
manner,

ANSWER

As indicated by the testimony and appeal fitings of the parties, there was much conflict as to the terms of
the agreement and as to the actual performance of the agreement. Both parties agreed there was an

agreement for a rent to own at $200 per month with the tenant paying the lot rent in addition. The Tenant
did not testify as to the reason he had to move the home nor did he deny that he had failed to pay the lot

RETURN ON APPEAL - 4
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Q:\South Carolina
\

Legal Services

i Balancing the Scales of Justice 320 S. Coit Street, Florence, South Carolina 29501
Phone: (843)413-9500 Fax: (843)413-1013
www.sclegal.org | www.lawhelp.org/sc | www.probono.net/sc

May 5, 2014

Jenny Abbott Kitchings

Clerk of Court

PO Box 11629

Columbia, South Carolina 29211

Re: Ashbaugh v. Ward
Case No. 2013-CP-21-00927

Dear Ms. Kitchings:
I hope this letter finds you well. Attached please find the original and seven copies of the
Motion, and the original and one copy of the Certificate of Mailing. Please file the original (and

6 copies) with your records, and return the stamped copies marked “true copy” to me in the
enclosed envelope.

Vepy truly yours,

Yt

. Elliott Tait
Staft Attorney

Enclosures

*South Carolina

BAR FOUNDATION s LS

== Uawyors Sustaining Justca “g

Asea’s Panaa For Eqed fasie

Jim O. Stuckey - Chairman; Carringron Wingard — Vice Chairman: Velma McDonald-Chandler - I* Vice Chair; Maridolores Valentin — Secretary. Angela DeAnne Rowe — Treasurer




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM FLORENCE COUNTY
Court of Common Pleas

R. Knox McMahon, Circuit Court Judge
Appellate Case No. 2013-001622

Derick Ward,

Appellant,

Margaret H. Ashbaugh, Respondent.
CERTIFICATE OF MAILING

I, D. Elliott Tait, do herby certify that [ have this date served one (1) copy of the
REQUEST FOR LEAVE TO FILE RULE 60(b) MOTION... upon the
Respondent through her counsel by causing said copy to be deposited with the US
Postal Service, first class postage prepaid, properly affixed hereto and addressed
as follows:

Karl A. Folkens
PO Box 6139

Florence, SC 272 W

D. Elliott Tait _

Attorney for Appellant

Bar No.: 100772

320 South Coit Street

Florence, South Carolina 29501
Signed in Florence, South Carolina (843) 413-9500 (843) 413-1013 (fax)
April ,2014 ,

MAY 0 6 2014
S Court of Appeals




