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IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT

- STATE OF SOUTH CAROLINA
COUNTY OF YORK

_ C.A. No.: 2013-CP-46-2310
Todd Eugene Smith, #346915, -

Applicant,

v. ORDER

State of South Carolina,

Respondent.

This is a post-conviction relief application filed August 5, 2013. The case was heard
before the Undersigned on April 15, 2014, at the Moss Justice Center in York, South Carolina.
Applicant was represented by Leah Moody, Esq., and the State by J. Rutledge Johnson, Esq.

The Applicant is incarcerated with .the South Carolina Department of Corrections
pursuant to the York County Clerk of Court’s orders of commitment. The appliéant was indicted
by the August 2011 term of the York County Grand Jury for Strong Arm Robbery (2011-05-46-
1847). The Appliéant was represented by Phil Smith, Esquire. On August»23? 2011, the
Applicant proceeded to a jury trial and was found guilty of Strong Arm Robbery. The Honorable
Lee S. Alford sentenced the Applicant to confinement in the South Carolina Department of
Corrections for a period of ﬁfteén (15) years. A notice of appeal was filed on Applicant's behalf
and an appeal was perfected. The South Carolina Court of Appeals affirmcd Applicant's

- conviction and sentence and issued a Remittitur on June 25, 2013. State v. Smith, 2013-UP-237
(Filed June 5, 2013).
In his application for post-conviction relief, the Applicant alleges he is being held in

- custody unlawfully for the following reasons:

1. “Ineffective Assistance of Trial Counsel"
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a. "Counsel failed to object to prosecutor’s statement”

2. "Petitioner wag making an omission (sic) of guilt in stating "I haven't
robbed anyone."
3. "Counsel failed to subpoena 1% officer to encounter Petitioner and

informed him that someone in the area had been robbed."

In a Apost-convic‘tion relief action, the Applicant bears the burden of proving the
allegations in. his application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application al_l.eges ineffective‘éssistance of counsel as a ground for relief, thé Applicant must
ptoVe that ‘;cbunsel’é conduict so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); MQ, 334 S.E.2d 813.
The..p:roper measure of performance is whether the attorney provided representation -
within the ra.nge of competenée required in crirﬁinal cases. The courts presume that counsel
“rendered adequate assistance and made all significant decisions in the exercise of reasonable
profes‘sional judgment.  Strickland, 466. U.S. 668. The Applicant must overcome this
presumptlon in order to receive relief, Cherry v. State, 300 S.C. 115 386 S.E.2d 624 (1989)

The rev1ewmg court applies a (two- pronged test in evaluatmo allegations of ineffective
assistance of plea counsel. First, the applicant must prove that counsel’s performance was
deficient. quer this prong, the court measures an attorney’s performance by its “reasonableness
undevr professional nofms.” Cherry, 300 S.C. at 117, 386 S.E.Zd at 625, citing Strickland.
Second, counsel’s deficient performance hausl have prejudiced thé Applicant such that “there is a
reasonable probability that, but for counsél’s pnprofessional errors, the rpéult of the proceeding
would have been different.” (_Zgggy, 300 S.JC. at ‘117-18', 386 S.E.2d at 625. With respect to

guilty plea counsel, the Applicant must show that there is a reasonable probability that, but for




counsel’s alleged errors, she would not have pled guilty and would have insisted on going to

trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985).,

At the PCR hearing held April 15, 2014, Applicant testified that i’olice Officer Smothers
told him a robbery had taken place before the Applicant ever made the statement "I didn’t rob
anybody" to several police officers. (Trial Transcript - Page 51, Lines 9-10) Applicant alleges
ineffective assistance of counsel in that trial counsel failed to call Officer Smothers as a witness
in the case. Additionélly, Applicant alleges ineffective assistance by trial counsel's failure to
object to guch statement being used against him at trial. Specifically, the Applicant alleges that
the outcome of his trial would have been different if this statement would not have been
introduced. The Apﬁlicant testified that he believed the statement he made to the second officer
based on Officer Smother's earlier statement to him made it' appear that he had committed the
crime. He testified that the evidence "came across like he made statements concerning robbery
out of the clear blue sky." The Applicant testified that he felt his attorney should have objected to
this statement because he did not commit the robbery and should have called Officef Smothers as
a witness on h_is behalf.

The Applicant's trial counsel, Phil Smith Esq., also testified at the PCR hearing. Trial
cognsel testified that the Applicant never informed him of the statement Officer Smothers
allegedly made to the Applicant before the Applicant made the statement that "he didn't rob
anybody" to the other officers. Trial counsel also testified that during the trial Sgt. Culbreath
stated that nobody had said anything to the Applicant about a robbery before he made the
statement to the officers. Trial counsel also testified that his trial strategy was to contest the
identification of the Applicant and that he would not have called an extra member of law

enforcement for his case and provided the State with a chance to cross examine the officer and




"end on a bad point." Trial cdunsel also testified that he did not have any legal grounds to object
to the Applicant's statement béing introduced at trial. Trial counsel testified that the statement
Applicant made was not in response to any question posed by members of law enforcement.

The record was left open after the hearing in order tb have Officer Smothers come testify.
Leah Moody, Esq., checked with Officer Smothers‘, who after reviewing his notes and incident
report, could not recall anything that would substantiate the Applicant's testimony regarding his

initial consultation with Officer Smothers.

In. Bannister v. State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998), the South Carolina

Supreme Court held that:

_This Court has repeatedly held a PCR applicant must produce the testimony of a
favorable witness or otherwise offer the testimony in accordance with the rules of
evidence at the PCR hearing in order to establish prejudice from the witness' failure to
testify at trial. Pauling v. State, 331 S.C. 606, 503 S.E.2d 468 (1998) (applicant
established prejudlce where nurse's notes presented at PCR hearing corroborated lack of
N penetration in sexual assault case); Glover v. State, 318 S.C. 496, 458 S.E.2d 538 (1995)
’ (where witnesses applicant claimed could have provided an alibi defense did not testify at
the PCR hearing, he could not establish any prejudlce from counsel s failure to ‘contact
these witnesses); Underwood v. State, 309 S.C. 560, 425 S. E.2d 20 (1992) (where
applicant did not offer witnesses at PCR hearing but rnerely alleged they would have
- provided him with alibi defense and testified victims had recanted their trial testimony, he
failed to establish prejudice); see also Jackson v. State, 329 S.C. 345, 495 S.E.2d 768
(1998) (applicant failed to establish prejudice from counsel's failure to investigate
criminal backgrounds of victims and witnesses where he failed to substantiate at PCR
hearing that victims and witnesses had criminal records). “The applicant's mere
speculation what the witnesses' testlmony would have been cannot, by itself, satisfy the
applicant's burden of showing prejudice. ” Glover v. State, supra, 318 S.C. at 498-99, 458
S.E.2d at 540. ' :

Here, the Applicant could not produce the testimony of Officer Smothers to establish prejudice
from Officer Smother's failure to testify at trial. In fact, it now appears Officer Smothers at this
time could not substantiate Applicant's allegation. The Court cannot rely on hearsay or mere

speculation as to what Officer Smother's testimony would have been at the time of trial.
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Therefore, the Court finds that trial counsel was not ineffective in his failure to subpoena Officer
Smothers.
In Matthews v. State, 350 S.C. 272, 276, 565 S.E.2d 766, 768 (2002), the South Carolina

Supreme Court held:

Where counsel articulates valid reasons for employing certain strategy, such conduct will

not be deemed ineffective assistance of counsel. Stokes v. State, 308 S.C..546, 419 S.E.2d

778 (1992); Whitehead v. State, 308 S.C. 119, 417 S.E.2d 529 (1992). However, counsel

cannot assert trial strategy as a defense for failure to object to comments which constitute

an error-of law and are inherently prejudicial. See Dawkins v. State, 346 S.C. 151, 551

S:E.2d 260 (2001)(Counsel's failure to object to prejudicial hearsay because he did not

want to “confuse or upset the jury” was not valid strategy); Gallman v. State, 307 S.C.

273, 414 S.E.2d 780 (1992)(Trial counsel's failure to object to judge's comments inviting

jury to prematurely discuss the case was not “strategic™ where error of law involved and

such comments are inherently prejudicial).
The Court finds that trial counsel was not ineffective by failing to object to the statement "I didn't
" rob anybody," as such statement was not an error of law.

Additionally, Applicant alleged that trial counsel was ineffective by failing to object to
the solicitor's statement "The State doesn’t have to show you, ladies and gentlemen, that he
devised his plan right there. All we have to do is show to you and prove to you beyond a
reasonable doubt that he did, in fact, go and steal from Daisy Shankle." (Trial Transcript — Page
234, Lines 4-8). Trial counsel testified that there was nothing objectionable in the solicitor's
statement and he believed that this was a correct statement concerning the law. The Court finds
that trial counsel’s failure to- object to this statement does not constitute ineffective assistance of
counsel as there is nothing in this statement amounting to an error of law.

Applicant also alleges that trial counsel was ineffective for making the following
statement during his closing arghment: "And what's it on? A photo they grab off the internet.”

(Trial Transcript — Page 246, Lines 11-12). The Court has reviewed trial counsel's closing

argument and finds no error of law in trial counsel's statement, ThlS statement appears to be a
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vqlid and gobd argument, and at worse would be considered trial strategy. The Court finds that
such strategy does not constitute any error of law.

Based-on the record and the testimony at the Post-Conviction Relief hearing, the Court
finds that Applicant has failed to carry his burden of proof and failed to prove that, when the
appropriate .st_an'dards set forth hereinabove are applied, trial counsel’s representation of him was
ineffective to any degree. |

Wherefore, Applicant’s application for Post-Conviction Re]igf is denied and dismissed
with prejudice. This Court héfeby advises Applicant thﬁt she must file and serve a Petition for
Writ of Certiorari within thirty (30) days of the service of this Order to secure appellatg review.
See Rule 203 aﬁd 243, Sou:[h Carolina Appel]éte Court Rules (SCACR). The Applicant’s
attention is directed to Rule 243, SCACR, for the procedures folloWing the filing and service of

the Petition.
IT IS SO ORDERED. : N _
OCIA i,
hn C. Hayes, 111

residing Judge .
At

April [ { @014
York, South Carolina



Law Office of Leah B. Moody, LLC

235 East Main Street
Post Office Box 1015
Rock Hill, South Carolina 29731
Ibmattyv@comporium.net

Phone: (803) 3274192 Fax: (803) 329-1344

May 1, 2014

Rutledge Johnson, Esquire
South Carolina Attorney General’s Office
- Post Office Box 11549

Columbia, South Carolina 29211

RE: Todd Eugene Smith v. State of South Carolina
C.A.No.: 2013-CP-46-02310

Dear Mr. Johnson:

The York County Court of Common Pleas appointed my office to Todd Eugéné Smith in
his Post Conviction Relief action. Please find enclosed a copy of the Notlce of Appeal -
and Proof of Serv1ce in this matter. '

If you have any questions or concerns, please do not hesitate to contact my office. Thank .
you.

incerely,

eah B. Moody

LBM/res

Enclosures

Cc Todd Eugene Smith

Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court

David Hamilton, Clerk of Court, York County
Sharon A. Graham, SCCID



Law Officé of Leah B. Moody, LLC

235 East Main Street
Post Office Box 1015
Rock Hill, South Carolina 29731
Ibmatty@comporium.net

Phone: (803) 3274192 Fax: (803) 329-1344

May 1, 2014

The Honorable David Hamilton
York County Clerk of Court
Post Office Box 649

York, South Carolina 29745

RE: Todd Eugene Smith v. State of South Carolina
C.A. No.: 2013-CP-46-02310

Dear Mr. Hamilton:
The York County Court of Common Pleas appointed my office to represent Todd Eugene

Smith in his Post Conviction Relief action. Please find enclosed a copy of the Notice of _
Appeal and the Proof of Service in the above-referenced matter. Thank you. '

eah B.‘Moo y

LBM/res

Enclosures'

cc Todd Eugene Smlth

Daniel E. Shearouse, Clerk of Court South Carolina Supreme Court

Rutledge Johnson, Esq.
Sharon A. Graham, SCCID




Law Office of Leah B. Moody, LLC

235 East Main Street
* Post Office Box 1015
Rock Hill, South Carolina 29731
Ibmattv{@comporium.net

Phone: (803) 327-4192 Fax: (803) 329-1344

May 1, 2014

Ms. Sharon A. Graham

SC Commission on Indigent Defense
Division of Appellate Defense

Post Office Box 11433

Columbia, South Carolina 29211- 1433

RE: Todd Eugene Smith v. State of South Carolina
C.A. No.: 2013-CP-46-02310

Dear Ms. Graham:

The York County Court of Common Pleas appointed my office to represent Todd Eugene
“Smith in his Post Conviction Relief action. Please find enclosed a copy of the Notice of
Appeal and Proof of Service in the above-referenced matter. '

" Thank you for your attention in this matter.

incerely,

eah B. Mo;)' y
LBM/res

- Enclosures
Cc Todd Eugene Smith

Rutledge Johnson, Esq.
Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court

David Hamilton, Clerk of Court, York County



Law Office of Leah B. Moody, LLC

235 East Main Street
Post Office Box 1015
Rock Hill, South Carolina 29731
|bmattv@comporium.net

Phone: (803) 327-4192 Fax: (803) 329-1344

May 1,2014 .. RECEIVED

Mr. Daniel E. Shearouse

The Supreme Court of South Carolina MAY 08 2014
Post Office Box 11330

Columbia, South Carolina 29221 '§.C. SUPREME COURT

RE: Todd Eugene Smith v. State of South Carolina _
C.A. No.: 2013-CP-46-02310

Dear Mr. Shearouse:

The York County Court of Common Pleas appointed my office to represent Todd Eugene
Smith in his Post Conviction Relief action. Please find enclosed for filing the original
and two (2) copies of the Notice of Appeal and Proof of Service in the above-referenced
case. Please return the clocked copies to me in the enclosed self-addressed, stamped
envelope. Also enclosed is a copy of the Order Dismissing Post-Conviction Relief
Application.

Thank you for your assistance with this matter.

incerely

eah B. Mo;)dy

LBM/res

Enclosures

Cc Todd Eugene Smith
Rutledge Johnson, Esq.

David Hamilton, Clerk of Court, York County
Sharon A. Graham, SCCID
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