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Statement of the Case

This matter comes before the court upon the petition of defendant, Entera
Holdings, LLC and Entera Work Comp Solutions, LLC (hereinafter Entera) regarding the
dismissal of Entera’s complaint and request for hearing before the Administrative Law
Court.

The original letter from the Department of Consumer Affairs dated August, 21,
2013 was received by the undersigned on August 29, 2013. The 30" day after receipt was
September 28, 2013, however, this was Saturday and pursuant to the rules of the
Administrative Law Court, the request for hearing was not due until Monday, September
30™. On Monday, September 30™ Entera filed a petition for hearing with the South
Carolina Administrative Law Court.

Subsequently, the Department of Consumer Affairs (hereinafter Department) filed
a petition for dismissal of the petition for hearing on the grounds that the same was not
timely. In that petition the Department submitted a receipt from Federal Express that the
letter in question was delivered to the Greenville, South Carolina office of Federal
Express on Friday, August 23, 2013. After Entera filed its return to the motion the
Department was allowed to supplement its motion with an addition receipt allegedly
showing the document was received by an individual at the law offices of the
undersigned who is no longer employed. However, the undersigned did not receive actual
notice of the letter of the Department until August 29, 2013, as noted above.

The letter sent to Entera and the undersigned by the Department specifically states
that in order to comply with the determination in the letter, it was necessary to contact the

department, not the Administrative Law Court, within 30 days after receipt of the letter.



Entera actually complied with the final paragraph of the order with a formal objection on
September 6, 2013, well within the 30 days mandated by the terms of the letter itself.

The matter was then assigned to the Honorable Deborah Brooks Durden,
Administrative Law Judge, who dismissed the request for hearing on November 26,
2013. Entera then timely filed a motion for reconsideration which Judge Durden failed to
respona to or address. Therefore, pursuant to the Rules of the Administrative Law Court
her order became a final order on January 5, 2014. Entera then timely appealed to the

Court of Appeals.

ISSUES ON APPEAL

ISSUE 1

SERVICE OF THE ORIGINAL DOCUMENT IN THIS MATTER HAS NEVER
BEEN COMPLETED

The South Carolina Department of Consumer Affairs purports to have served
upon the parties a letter which they have deemed to be a “final agency decision.”

However, pursuant to the Rules of Procedure, service has never been completed at all.

The document now on appeal, a letter dated August 21, 2013 was purportedly
served on the parties by Federal Express. There is no provision in the Rules of the
Administrative Law Court for such a procedure. The rules require that the matter be
delivered directly into the hands of the attorney or that they be served by US Mail only.
Rule 3, South Carolina Administrative Law Court Rules specifically provides for service
by US Mail or service by personal delivery only.

Rule 5 specifically states “Service shall be made by delivery, by mail to the last

known address, or as otherwise approved by the Court through administrative order.
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Service is deemed complete upon mailing. Service that complies with rule 5(b)(1)
SCRCP, also shall satisfy this rule.” Rule 5 states that the service must be made by
delivering a copy directly to the attorney or by mailing the same via United States Postal
Service. Service is not complete until one of those two items has occurred. It is therefore
submitted that the letter which purports to be a final agency determination has never
properly been served and service had never been accomplished.

ISSUE 11

THE FINAL “STAFF” DETERMINATION IS NOT A CONTESTED CASE
UNDER THE ADMINISTRATIVE PROCEDURES ACT

South Carolina Code of Laws Annotated §1-23-505 defines “contested cases”
before the Administrative Law Court. A contested case may only be heard by the
Administrative Law Court after the agency has afforded the parties “an opportunity for
hearing.” In this case no hearing has been held.

The undersigned specifically requested a meeting with the agency prior to the
issuance of the agency determination and this was declined (Letter and Email). Because
Ano hearing was ever held the Administrative Law Court actually lacked subject matter
jurisdiction over the matter. Further, while the letter of August 21, 2013 maybe a “final
staff decision” it is not a final * agency decision” as defined by Rule 11 South Carolina
Administrative Law Court Rules. As such, the Administrative Law Court lacked subject
matter jurisdiction over the entire process.

ISSUE 11
THE LETTER OF AUGUST 21 DOES NOT CONSTITUTE A FINAL AGENCY

. DECISION
As noted above the letter itself does not state that it is a “final agency decision” as

required by the rules. Further, the deputy director of the agency, Elliot F. Elam, Jr. added

(V8]
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a “caveat” to the agency decision, in which he made clear the letter was not a final
agency decision if a response was made. He stated “if you fail to respond to this decision
within thirty (30) days of your receipt of this letter the department will provide notice of
this decision to you client company absence showing you Have done so0.” (Letter) The
defendants, did in fact write Mr. Elam within thirty days after the date of the letter, as
directed, providing him a response to the decision, to which he failed to respond (Letter).
Consequently by the addition of the additional language Mr. Elam, himself, advised the
parties the letter was not a “final agency decision.”(Letter) Mr. Elam altered the
requirements stated earlier in the letter by stating that defendants were required to contact
the agency, not the Administrative Law Court within thirty days. Therefore the
Administrative Law Court lacked subject matter jurisdiction over the entire process.
ISSUE IV

THAT THE ATTORNEY FOR DEFENDANT RECEIVED ACTUAL NOTICE OF
THE LETTER ON AUGUST 29, 2013

The agency has provided a Federal Express receipt showing the item was
delivered to Federal Express on August 22, 2013. It indicates that it was “delivered” at
4:06 p.m. on Friday, August 23, 2013. The notice does not indicate where it was
delivered or to whom it was delivered. The undersigned can merely state that he was out

of the office on Friday, August 23. The undersigned’s calendar for the week of August

h . . .
26" indicates numerous events, many of which were out of the office. According to the
records of the undersigned actual notice of the letter was received on August 29, 2013.

This would have made the appeal due on August 28, 2013 which was a Saturday. The

h . .
appeal was, therefore, filed on the 30' , which was the next business day after the thirty

days had run. Since actual notice was clearly received by the undersigned on August 29



and the agency failed to advise where and how the document was purportedly delivered
the provisions of Rule 11 South Carolina Administrative Law Court Rules have been
satisfied. Further, Rule 11 clearly contemplates the issue before the court at this time by
allowing a period of ninety dayé for appeal.

ISSUE V

AFTER ENTERA FILED IT’S RESPONSE TO THE AGENCY’S MOTION TO

DISMISS, THE ADMINISTRATIVE LAW JUDGE ILLEGALLY ALLOWED

THE RECORD TO BE SUPPLEMENTED

After the filing of the Entera’s response to the motion to dismiss the
Administrative Law Court allowed the Department to supplement it’s initial filing in the
matter. There is not procedure which allows the same. Rule 19, South Carolina
Administrative Law Court Rules, allows for a response but does not allow for the
inclusion of additional evidence or matters. As such the department should not have been
allowed to submit supplemental filings.

CONCLUSION

It is therefore respectfully submitted that there has been a complete failure of
service in this matter and that this case should be dismissed and returned to the agency.

It is further submitted that the letter dated August 21, 2013 was not a final
agency decision as contemplated by the rules call particularly in light of the alteration of
the language by the agency in the final paragraph in this letter and, therefore Entera’s
letter of September 6, 2013 told all further action in the matter.

It is further submitted that a request for hearing was timely filed with the

Administrative Law Court and if the Court does not find that the agency lacks subject
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matter jurisdiction due to failure of service, the matter should be remanded to the

Administrative Law Court for an actual hearing/trial.

Respectfully Submitted,

OJigdatd

David Hill Keller, Esq.
Bar # 003345
Constangy, Brooks & Smith, LLP
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