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The South Caroling Court of Appeals

Beverly R. Wheeler, Appellant,
v.

Spartanburg School District Six and Wausau Business
Insurance Company, Respondents. |

Appellate Case No. 2011-191506

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
- disregarded, and hence, there is no basis for granting a rehearmg Accordmgly, the

petition for rehearing is denied. ,
,/~4iéa(:;&WV%,3%%> C.J.

(’%—JKD\Q%\\ J.
é&lﬂuﬁvp(}ouzﬁ& oy

Columbia, South Carolina

cc:
Jason Alexander Grlggs |
ToneyJ Llster N
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE SOUTH CAROLINA
WORKERS' COMPENSATION COMMISSION

David W. Huffstetler, Commissioner

WCC File No. 1011278
Case Tracking No. 2011191506

Beverly R.Wheeler,. . . ... oo Appeliant,
V.

Spartanburg School District Six, Employer and Wausau Business
Insurance COMPANY, . ..o i . .Respondents.

PETITION FOR REHEARING

The Respondent hereby moves the Court for rehearing pursuant to Rule 221,
SCACR. Thé grounds for this petition are as follows:

1. The Court failed consider that the Workers' Compensation
Commission erred as a mattér of law by imposing on Claimant proof
requirements not contained in the statute.

2. The Court erroneously determined that substantial evidence supports
the decision of the Workers' Compensation Commission, where the
Commission concluded there was no medical evidence to show that

Claimant's job duties caused a repetitive trauma injury. In fact, the
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record contained the unequivocal opinion of Claimant’s own treating
neurologist stating that Claimant's carpal tunnel syndrome was
caused by Claimant’s work as a custodian.

Respondent respectfully requests that the Court rehear and reconsider this

matter to address with particularity the points raised in Respondent’s brief.

/ :
November 8, 2012 Toney J. Li
LISTER, NN & KELLY, PA
PO Box 2929
Spartanburg, SC 29304
(864) 582-3770
Attorney for Appellant
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE:]
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Beverly R. Wheeler, Appellént,
V.

Spartanburg School District Six and Wausau Business
Insurance Company, Respondents.

Appellate Case No. 2011-191506

Appeal from the Workers' Compensation Commission

Unpublished Opinion No. 2012-UP-570
Heard October 3, 2012 — Filed October 24, 2012

AFFIRMED

Toney J. Lister, Lister, Flynn & Kelly, P.A., of
Spartanburg, for Appellant.

Jason A. Griggs, Willson Jones Carter & Baxley, P.A., of
Greenville, for Respondents.

PER CURIAM: Beverly Wheeler appeals the workers' compensation
commission's decision denymg her claim for benefits. We find that substantial
evidence supports the commission's decision and that it was not affected by an
error of law. Therefore, we affirm pursuant to Rule 220(b)(1), SCACR, and
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| Ben_tley v. Spartanburg Cnty., 398 S.C. 418,421,730 S.E.2d 296, 298 (2012)
(stating "an appellate court may not substitute its judgment for that of the agency

as to the weight of the evidence on

questions of fact, but it may reverse when the

decision is affected by an error of law™).

'AFFIRMED.

FEW, C.J., and WILLIAMS and

PIEPER, JJ., concur.
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STATEMENT OF ISSUES ON APPEAL

Did the Commission err in finding that Claimant did not sustain a compensable
injury where Claimant timely reported her injury, she described her repetitive job
duties, done over a period of twenty years, testified that she had no activities
outside of work that could account for her repetitive trauma injury, and her treating
neurologist stated to a reasonable degree of medical certainty that Claimant's carpal
tunnel syndrome was caused by Claimant's work as a custodian?
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STATEMENT OF THE CASE

This is an appeal of a workers’' compensation matter involving a repetitive
trauma injury. The action was commenced by filing of a Form 50 on August 12,
2010, which was amended on August 19, 2010 and again on August 31, 2010 to
correct the name of the insurance carrier. Claimant alleged she sustained aninjury
to her wrists and. arms as a result of repetitive trauma and alleged May 18, 2010 as
her date of injury.

Defendants filed a Form 51 denying that Claimant sustained an injury by
accident arising out of and in the course of her employment. A hearing was held
be_fore Commissioner David W. Huffstetler on November 4, 2010 in Spartanburg,
South Carolina. Commissioner Huffstetler issued a Decision and Order on
December 6, 2010 in which he ruled that Claimant did not sustain a compensable
repetitive trauma injury.

Appellant timely filed an Applicationfbr Review and oral argument was heard
before an Appellate Panel of the Workers’ Compensation Co_mmission on March 21,
2011. By Decision and Order dated April 26, 2011, the panel fully affirmed the

order of the single commissioner. This appeal follows.
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'STATEMENT OF FACTS

Claimant developed carpal tunnel syndrome in both arms after twenty years
of faithful employment as a school custodian for Spartanburg County School District
Six, where she continues to work. Her treating neurologist concluded her carpal
tunnel syndrome was caused by her work as a custodian, to a reasonable degree
of medical certainty, aﬁd referred her for surgical intervention. (R. p. 121). The |
employer denied the claim and the Claimant has not yet had the recommended
surgery. (R.p. 40, ll. 14-25).

Qlaimant is a 48-year-old African-American female with a high school
diploma. (R.p.72,ll. 13-14; p. 73, 1l. 2-7). Claimant has worked for School District
Six as a custodian almost continuously for twenty years, with the exception of a
périod of approximately six months several years ago. (R.p. 27,1.19-p. 29,1.14).
For 7 1/2 hours a day, taking only one 30-minute break, Claimént cleans fifteen
classrooms daily, four bathrooms twice a day, the sixth grade hallway; the
principal’s office, the assistant principal’s office, the guidance office, and the nurse’s
room and ,bathroom. (R. pp. 30-34; pp. 80-85). For 7 1/2 hours a day, for twenty
years, she sweeps, mops, Vacuums, empties t'r;ash, and scrapes the baseboards
and corners. (Id., see also R. p. 99; p. 103, I. 22- p. 104, 1.2).

In May of 2010, Claimant’s right hand went numb and she could not pick up
the phone. (R. p. 35, lI, 2-10). She talked to the school hurse about it at the time.
(R. p. 35,1. éz—p. 36, I. 1). She also went to her family doctor, who referred her to
Robert Ringel, a neurologist, who diagnosed bilateral carpal tunnel syndrome. (R.

p. 37, 1. 18-p. 38, II. 8; pp. 126-136).
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Claimant told her school pfinci’pal in June and again in August of 2010 that
the work was irritating her hands. (R. p. 36, Il. 2-15). She did not come out and say
directly that she believed the work caused her carpal tunnel syndrome, but she did
say the work was irritating to her hands. (R. p. 36, Il. 7-15; p. 37, Il. 7-10). She was
not provided with a claim form to fill out. (R. p. 37, ll. 13-17).

Claimant continues to experience shooting pain through the writs when she
picks things up. (R. p. 35, Il. 11-14). She feels shooting pain at times when she
mops and when she scrubs the insides of the commodes at work. (R. p. 35, 1l. 14-
21). She has no hobbies or activities outside of work that could account for her
repetitive trauma injury. (R. p. 41, Il. 8—12;_p. 105, 1. 25-p. 106, |. 14). She does not

even do her own housework — her adult son does that for her. (R. p. 57, Il. 8-21).
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" STANDARD OF REVIEW

In appeals from decisions of the South Carolina Workers’ Compensation
Commission, a reviewing court may reverse or modify a decis_ion of the Commission
if its findings, inferences, conclusions, or decisions are in violation of statutory
provisions, affected by an error of law, clearly erroneous in view of the reliable,
probative and substantial evidence on the whole record, or arbitrary or capricious
or characterized by abuse of discretion or clearly unwarranted exercise of discretion.
S.C. Code Ann. § 1-23-380. The Supreme Court has held:

“Substantial evidence” is not a mere scintilla of evidence nor the

evidence viewed blindly from one side of the case, but is evidence

which, considering the record as a whole, would allow reasonable

minds to reach the conclusion that the administrative agency reached

or must have reached in order to justify its action.

Lark v. Bi-Lo, Inc., 276 S.C. 130, 135, 276 S.E.2d 304, 306 (1981).

This Court should reverse in the present case because the Commission’s
decision added proof requirements not contained in the statute, was clearly
erroneous and not supported by substantial evidence, and arbitrarily ignored the

compelling evidence in the record.
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ARGUMENT

The Workers’ Compensation Commission erred in finding that Claimant did

not sustain a compensable injury.

The Workers’ Compensation Commission erred in ruling that Claimant did
not sustain a compensable repetitive trauma injury as required under S.C. Code §
42-1-172, where Claimant timely reported her injury, she described her repetitive job

\duties, done over a period of twenty years, she testified she had no activities
outside of work that could account for her repetitive trauma injury, and her treating
neurologist stated to a reasonable degree of medical certainty that Cléimant’s carpal
tunnel _synd__rome_ was caused by Claimant's work as a custodian. |

A. Claimant’s report of her injury was timely.

First, as a preliminary matter, Claimant's report of her injury was timely. Both
the hearing Commissioner and the Full Commission expressly declined to rule on
the issue of notice. However, the Commission’s decision on the ultimate issue of
compensability implies that notice was timely and the evidence supports such a
finding.

South Carolina Co‘de § 42-1A-5-20‘.(C) requires an employee alleging a
repetitive trauma injury to give notice “within ninety days of the date the employee
discovered, or could have discovéred by exercising reasonable diligence, that his
Qon_dition is compensable.” This statutory notice requirement should be liberally

construed in favor of claimants. Etheredge v. Monsanto Co., 349 S.C. 451, 458,

562 S.E.2d 679, 683 (Ct. App. 2002); Rogers v. Spartanburg Reg'l Med. Ctr., 328
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S.C. 415,‘ 418, 491 S;E,Zd 708, 710 (Ct. App.1997). Findings of fact regarding
notice are reviewed under the substantial evidence standard of review. See
Etheredge, 349 S.C. at 456, 562 S.E.2d at 682 (abplying substantial evidence
standard of review to Commission's finding of timely notice within ninety days as
required by statute).

Construing the statutory notice requirement liberally in Claimant’s favor, there
is substantial evidence to support a finding that Claimant gave timely notice of her
injury. Claimant alleged an injury date of May 18, 2010. She testified that she had
conversations with the school principal, Mrs. Bush, in both June and August of 2010
during which she told Mrs. Bush that her work was irritating her hands and wrists.
(R. p. 108, 1.10-p. 109, 1.12; p. 110, ll. 12-14; p. 36). Further, the testimony of the
C,|aimant'shows that Claimant and Mrs. Bush discussed causation of Claimént’s
ihjury as it related to her job activities on August 11 or 12, 2010, well within the
ninety-day reporting period. (R. p. 48, 1.23-p. 49, 1.8; p. 52, 1.21-p. 53, |.6; p. 120).

| The C.ommissidn found that Claimant was a poor historian. ‘(R. p. 14,
paragraph 7). The Commission did not find Claimant not credible. Claimant’s '
credible testimony, combined with other evidence in .the record cited above,
provides substantial evidence to support a findiné that Claimant gave timely notice
of her injury.

B. Claimant carried her burden of proving her carpal tunnel syndrome

was-a compensable repetitive trauma injury under § 42-1-172.

Moving to the substantive matter before the Court, the Commission erred in
ruling that Claimant failed to carry her burden of proving that her carpal tunnel

7
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syndrome was a compensabl'e repetitive trauma injury. Thereis no question in thié
case either that Claimant has carpal tunnel syndrome or that she needs surgery.
(R. p. 58, 1.22-p. 59, 1.6). The sole question before the Court is whether Claimant
submitted sufficient evidence to prove that her carpal tunnel syndrome was caused
by her work as a custodian.

As amended in 2007, the South Carolina dee p,erides that:

An injury is not considered a compensable repetitive trauma injury

unless a commissioner makes a specific finding of fact by a

preponderance of the eviderice of a causal connection that is

established by medical evidence between the repetitive activities that

occurred while the employee was engaged in the regular duties of his

employment ‘a‘nd the injury.
§ 42-1-172(B). “Medical evidence” is defined in this section to mean “expert opinion
or testimony stated to a reasonable degree of medical certainty, documents,
records, or other material that is offered by a licensed and qualified medical
physician.” § 42-1-172(C). Under this section, “[a] 'repetitive trauma injury’ is
considered to .arise out of employment only if it is established by medical evidence
that there is a direct causal relationship between the condition under which the work
is performed and the injury.” § 42-1-172(D).

The requirements of this section were clearly me’; by the expert opinion of Dr.
Robert Ringel, Claimant’s treating neurologist. At the hearing, Claimant submitted
a statement from Dr. Ringel in which he stated unequivocally his opinion to a
reasonable degree of medical certainty that Claimant's bilateral carpal tunnel

syndrome was caused by her work as a school custodian. (R. p.121). Inthatsame

statement, Dr. Ringel also specifically indicated that Claimant “has no other

8
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activities outside of work requiring fepetitive«u‘se Aof her hands, pulling, I_ift_ing or any
other movement of that type.” Id. This statement clearly implies that Dr. Ringel had
discussed with Claimant both her work and her activities outside of work.

The Commission found as a fact that Dr. Ringel's statement regarding
causation was flawed and based upon incomplete information. The Commission
also found as afact that there was no evidence that Claimant's work is repetitive.
These findings are completely inconsistent with the evidence and impose a
significantly higher standard of proof than that required by the statute.

First, as to the whether Claimant’s job duties are repetitive, Claimant
described her repetitive job duties, done overa period of twenty years, both at the
hearing and in her deposition. She described cleaning fifteen classrooms daily and
four bathrooms twice daily. She also cleans the sixth grade hallway, the principal’s
office, the assiétant principal’s office, the guidance office, and the nurse’s room and
bathroom, every day. (R. pp. 30-34; pp. 80-85). Fifteen times a day, she goes into
a classroom, sweeps, mops, and empties the trash. (R. p. 103, I. 21-p. 104, 1.2).
She scrapes the baseboards and cérners down the hallway each day with a long-
handled scraper to remové grime. (R.p.99,1l. 1-16; p. 103, . 22-p. 104, 1.2). She
does this work repeatedly for a period of 7 1/2 hours, taking only one thirty-minute
break. (R. p. 99, ll. 17-25). She described feeling shooting pain when mopping and
scrubbing commodes. (R. p. 35, ll. 11-21). She also described putting pressure on
her hands when she scrapes the hallways and mops. (R. p. 34, Il. 8-17).

Further, Claimant's testimony established that she had no hobbies or
activities outside of work that could account for her repetitive trauma injury. (R. p.
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41,11.8-12; p. 105, 1, 25. p. 106, |. 14). Specifically, ‘Cla'imant testified that her ,adu_'l-t
son does the house work at home, so she only engages in these activities at work.
(R. p. 57, lI. 8-21). The evidence also shows that Claimant discussed with her
treating physician whether she engaged in any other activities outside of work that
could have caused her injury, and her physician expressly ruled out that possibility.
(R. p. 121).

Respondents did not challenge Dr. Ringel's competency to address
causation in this case nor‘ did the Commission find Dr. Ringel incompetent to
address the issue. Rather, the Commission found that Dr. Ringel's opinion was
flawed because “there [was] no evidence that Dr. Ringel saw a job description,
viewed a video of the job, nor was told by the claimant the specific job duties she
alleged as the cause of her problem.” (R. p. 13, paragraph 2). |

The Commission's findings imply that Claimant would have proved her case
had she provided Dr. Ringel with a job description for a custodian or a video
showing the duties of her job. However, the law does not 'require a Claimant to
provide a written job description or video of the job to her physician before a
p.hy.sician can state an opinion on causation, éspecially wheré,’ as here, the duties
of a particular job are a matter of common knowledge. The Commission’s
imposition of this additional requirement, not contained in the statute, was an error
of law.

Moreover, the Commission’s conclusion that Dr. Ringel’s statement is flawed
is based on the assumption, without evidence, that Dr. Ringel did not know what
the job of a custodian entails.- On the contrary, the evidence shows Dr. Ringel was

10
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‘aware of the nature of Claimant's work when hé made his statemént'and he .
specifically discussed and ruled out other causes of Claimant's carpal tunnel
syndrome.

The treating physician's unequivocal statement on causation sharply

distinguishes this case frqm Clade v. Champion Laboratories, 330 S.C. 8, 496

S.E.2d 856 (1998), relied upon by Respondents. In Clade, the claimant’s treating
physician “never specifically determined her injury was caused by driving a forklift.”
Id. at 11, 496 S.E.2d at 857. In contrast, Claimant's treating neurologist
unhesitatingly stated to a reasonable degree of medical certainty that Claimant's
bilateral carpal tunnel syndrome was caused by her work as a school custodian.
(R. p. 121). Furthermore, the claimant in Clade “told her supervisor, a co-worker,
and the personin c'harge of filing accident reports she did not know the cause of her
pain. She also told an insurance adjustor she could not pinpoint the cause of her
back problems " 1d. Here, in contrast, Clalmantstestlmony that certain on- the-Job
tasks cause her to experience wrist pain is completely consistent with her
neurologist's conclusjon as to causation and provides further support for his opinion.
(See, e.a., R. pp. 34-35). |

- The Commission’s conclu;ion that there is no medical evidence to show that
Claimant's job duties caused a repetitive trauma injury completely ignores the
credible medical evidence in the record. Dr. Ringel's statement on causation fully
satisfied .the requirements of § 42-1-172(C) & (D) and the Commission erred in

disregarding it.

11
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The preponderance of the evidence establishes that there is a direct causal
relationship, established by medical evidence in the form of the opinion, to a
reasonable degree of medical certainty, of Claimant’s treating neurologist, between
her repetitive duties as a school custodian and her carpal tunnel syndrome. The
Commission erred in failing to find Claimant’s injury compensable.

CONCLUSION

Based upon the foregoing, Appellant respectfully requests that the Court

reverse the Decision and Order of the Workers’ Compensation Commission and

issue an Order establishing her entitlement to benefits.

12
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Respectfully submitted,

/"—_‘—? -
July 29, 2011 - //”4 //k/(g.p
Toney J. Lister (7~
LISTER, FLYN Vi KELLY, PA
PO Box 2929

Spartanburg, SC 29304
(864)582-3770

| certify that this brief complies with Rule 211(b), SCACR.

/
//WJ/\ ; o //ﬁ

Toney'J.VLis% ' |
v

13

APP 021






TABLE OF CONTENTS
TABLE OF AUTHORITIES .....ovviiierninrnisssssininsose e ii
STATEMENT OF ISSUE ON APPEAL.....ooviiiriinciinimnnns i oo
STATEMENT OF THE CASE.....coociiiiniirinnrnesiincnnsninnss ST SR 2
STATEMENT OF THE FACTS ..ovrrmimminirrissisesenesssssssssinsenssoes JR 3
STANDARD OF REVIEW ..ot et et 7
ARGUMENTS ..ottt e 9

1. THE SOUTH CAROLINA WORKERS’ COMPENSATION
COMMISSION  CORRECTLY DETERMINED  THAT
CLAIMANT FAILED TO MEET HER BURDEN OF
PROVING THAT HER CARPAL TUNNEL SYNDROME
WAS A COMPENSABLE REPETITIVE TRAMA INJURY
UNDER S.C. CODE ANN. SECTION 42-1-172 cocvovivciierininisinesseessnsecnnsd

A. Claimant’s job with Spartanburg School District 6 was not a
repetitive JOb oo et eeaerieaaaes et s e nn e st st s 9

B. Claimant failed to establish by medical evidence a “direct
causal relationship” between her job duties with Spartanburg

School District 6 and her bilateral carpal tunnel syndrome............... e 11

C. Claimant failed to provide timely notice of her alleged work
FIJUTY 1o ST 14

CONCLUSTON ettt ettt ettt oot e bbb s et 18

1

APP 023



TABLE OF AUTHORITIES

Cases
Brown v. R.L. Jordan Oil Co.,
291 S.C. 272,353 S.E.2d 280 (1987) ..cvvvrrrrrirreniienrenn eteeareeieneaaaranaeeiaaatrestaareaesenans 7
Clade v. Champion Laboratories,
330 S.C. 8,496 S.E.2d 856 (1998) ..coervcrvirrrrennne. e te e e e e eae e arteeeaaaeeeanteanrenanteenne 9,12
Hendricks v. Pickens County,
335 S.C. 405,411, 517 S.E.2d 698, 701 (Ct. App. 1999) et e eeeee——— 8
Holman v. Bulldog Trucking Co.,
311 S.C. 341,428 S.E.2d 889 (Ct. App. 1993)........c.. eteneteeessen e e e eaeeaaeebeearenteebeaaneieas 9
Howell v. Pacific Columbia Mills,
291 S.C. 469, 354 S.E.2d 384 (1987) evvvevmuimmrermeieieeene et 7
Hunter v. Patrick Construction Co.,
289 S.C. 46, 344 S.E.2d 613 (1986) c.ececururiiiiiiiiiieiieetie gt 7
JLark v. Bi-Lo, Inc.,
276 S.C. 130,276 S.E.2d 304 (1981) ceeuiiiiiiiiieiieieit et 7
Lowe v. Am-Can Transport Services, Inc.,
283 S.C. 534,324 S.E.2d 87 (Ct. App. 1984) ..o et 7
Rodriguez v. Romero»,
363 S.C. 80, 84, 610 S.E.2d 488, 490 (2005) ....... e R 8
Turner v. Campbell Soup Co., '
252 S.C. 446,166 S.E.2d 817 (1969) .ooviiiiiiiiicic e e 14
Statutes
S.C. Code Ann. section 1-23-380(A)(5) (2007) weevvviiiiiiiiiiiieiiics evererere e ses 7,8
S.C. Code Ann. section 42-1-172 (2007)......c........ SRR UOON passim
ii

APP 024



STATEMENT OF ISSUE ON APPEAL

L WHETHER CLAIMANT SUSTAINED A COMPENSABLE INJURY
BY REPETITIVE TRAUMA UNDER S.C. CODE SECTION 42-1-
1727

1

APP 025



STATEMENT OF THE CASE

This matter was commenced by the filing of a Form 50 dated August 31, 2010,
wherein Appellant Beverly R. Wheeler (“Claimant”) alleged she sustained an injury to her
wrists and arms as a result of repetitive trauma arising. (R. p. 18). Claimant alleged May
18, 2010 as her date of injury. 1d. Respondents Spartanburg School District Six and
Wausau Business Insurance Company (“Defendants”) filed a Form 51 denying that
Claimant sustained an injury by accident arising out of and in the course of her
employment. (R. p. 19). The Hearing was held on November 4, 2010, before
Commissioner David W. Huffstetler.

On December 6, 2010, Commissioner Huffstetler issued a Decision and Order
finding that Claimant failed to carry her burden of proving through medical evidence that
her carpal tunnel syndrome was causally related to her job as a custodian as required by
S.C. Code section 42-9-172. (R. pp. 1-10).

On December 10, 2010., Claimant filed an appeal to the Appellate Panel of the
Workers” Compensation Commission. Oral argument- was -heard before the Appellate

Pane] on March 21, 2011. On April 26, 2011, the Ap_pellate Panel issued a Decision and

Order fully affirming Commissioner Huffstetler’s Decision and Order. (R. pp. 11-15).

Appellant filed her Notice of Appeal with the South Carolina Court of Appeals on

May 4, 2011. This appeal follows.

2
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STATEMENT OF THE FACTS

Claimant testified that she had worked as a custodian for Spartanburg School
District 6 for approximately twenty years. (R. p. 27, lines 19-25). Claimant testified that
her job consists of several different tasks and that these tasks are done in various orders for
various lengths of time. (R. p. 56, lines 8-17). Claimant testified that she is responsible for
cleaning the sixth grade hall, the principal’s office, the assistant principal’s office, the
teacher’s lounge, and certain bathrooms. (R. p. 30, lines 5-14). Claimant testified that she
uses chemicals, buckets, rags, a vacuum cleaner, toilet brushes, dust pans, dust mops/push
brooms, regular brooms, and a long handled scraper to perform her duties. (R. p. 53, line
24 —p. 55, line 2). She admitted that she did not use a floor buffer, drills, er power tools to
perform her duties as a janitor. (R. p. 53, lines 18-23). Claimant also testified that she has
to empty trash cans and that the most she has to lift is approximately thirty (30) pounds.
(R. p. 55, lines 8-23). Claimant lifts this amount three (3) to four (4) times a week. (R. p.
55, line 24 — p. 56, line 1). Claimant testified that in her opinion her éroblems were caused
by scrubbing commodes, scraping corners, and moﬁping. (R.p. 35, lines 11-21).

Claimant testified that on May 18, 2010, her right hand went numb. (R. p. 35, lines
2-10). Claimant specifically testified that she felt that her work was causing her problems
as early as May of 2010. (R. p. 36, lines 21-24). ‘Claimant testified that she talked to the
school nurse in May and later discussed her problems with the principal, Karen Bush, in
June 0f 2010. (R. p. 35, line 22 - p. 36, line 6). Claimant admitted that she did not tell Ms.
Bush that she believed her problems were work related in June. (R. p. 37, lines 7-10).
Claimant testified that she told Ms. Bush in late August of 2010 that her work was irritating
her hands and that the conversation in August would have been after August 17, 2010. (R.

p. 43, line 19 — p. 44, line13). However, after being shown a letter that her attorney wrote

~
ol
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to Dr. Robert Ringel, Claimant testified that she told Ms. Bush her work was irritating her
hands on August 12, 2010. (R. p. 47, line 22 — p. 49, line 8).

Claimant testified that she had treated with her family doctor and Dr. Ringel for the
problems with her hands/wrists. (R. p. 51, lines 5-18). Claimant testified that she saw her
family doctor on May 10, 2010, but did not tell him that she thought her problems were
work related. (R.p. 51, lines 5-12). ‘While Claim_ant saw Dr. Ringel in May of 2010, June_
of 2010, and July of 2010, she testified that she did not tell Df. Ringel that she thought her
problems were work related during any of those visits. (R. p. 51, lines 13-22). Claimant
admitted that she did not tell Dr. Ringel that she thought her problems were work related
until after her attorney wrote a letter to Dr. Ringel soliciting an opinion on causation. (R. p.
52. lines 5-20). Additionally, Claimant specifically testified that she did not go into detail
with Dr. Ringel about tﬁe specific duties required of her job. (R.p. 51, line23 - p 52, line
20).

Karen Bush, the principal at Gable Middle School, also testified at the hearing. (R.
p. 59, line 21 - p. 60, line 4). Ms. Bush testified that she is very familiar with the custodian
job and all of the tasks that comprise the same. (R. p. 60, lines 17-24). Ms. Bush testified
that she first learned Claimant was alleging her problems were work related on October 12,

2010, when she received a call from Defense Counsel. (R. p. 60, line 25 — p. 61, line 3).
Prior to that time, Ms. Bush was aware that Claimant was having problems with her hands,
but was never informed by C]aimant that she believed the problems to be work rejated. (R.
p. 61, lines 4-8).

Ms. Bush testified that she discussed Claimant’s problems with her in June of 2010.
(R.p. 61, line 9 — p. 62, Jine 3). She testified that Claimant had come to her office with a

form that needed to be filled out. Id. The form asked if Claimant’s problems were work
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related. Jd. Ms. Bush testified that she read the question to Claimant and that Claimant
responded “no.” 1d. Ms. Bush further testified that she did not recall Claimant coming to
her in August of 2010 to report that her problems were work related. (R. p. 62, lines 4-12).
Ms. Bush testified that if Claimant would have reported her problems as work related, an
investigation of the allegations Would have been conducted and the workers’ compensation
carrier would have been contacted. (R. p. 62, line 20 - p. 63, line 0).

The medical records indicate that Claimant presented to Dr. Robert Ringel on
May 17, 2010 with complaints of numbness in both hands. (R. pp. 135-136). Dr. Ringel
noted that his clinical findings were consistent with carpal tunnel syndrome. (R. p. 136).
On May 18, 2010, nerve conduction and EMG testing was completed with results
consistent with bilateral carpal tunnel syndrome. (R. p. 127-134). Claimant refurned to
Dr. Ringel on June 28, 2010 and July 9, i’_O'l 0, for evaluations and treatment of her
bilateral carpal tunnel syndrome. (R. pp. 124-125). There is no indication in Dr.

Ringel’s notes from May 17, 2010, June 28. 2010, or July 9, 2010, that Claimant er Dr.

ts)

Ringel felt Claimant’s problems were work related. (R. pp. 124 — 125, 133-130).

On August 10, 2010, Claimant’s atiorney wrote a leter 0 Dr. Ringel soliciting an
opinion on the causal relation of claimant’s problem to her job duties. (R. p. 143). On
August 23, 2010, Claimant returned to Dr. Ringel. (R. p. 123). Dr. Ringel indicated,
“The findings are consistent with a repetitive work injury as a custodian, and 1 feel this is
concurrent with her current occupation, with a reasonable degree of medical certainty.”
Id.

On October 19, 2010, Dr: L. Edwin Rudisill reviewed Claimant's medical records

and job descriptions, and he opined, “It is my opinion to a reasonable degree of medical

certainty that Beverlv Wheeler’s bilateral caipal tunnel syndrome is not causally related

AN
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to the duties associated with her job as a custodian with Spartanburg School District Six.”

(R. p. 142).

6
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STANDARD OF REVIEW

In workers' compensation cases, the South Carolina Workers' Compensation

Commission is the trier of fact. Hunter v. Patrick Construction Co., 289 S.C. 46, 344 S.E.2d

613 (1986). The appeliate court's review of these findings of fact is limited to determining
whether the findings are clearly unsupported by substantial evidence in the record. Lark v.

Bi-Lo. Inc., 276 S.C. 130, 276 S.E.2d 304 (1981); Howell v. Pacific Columbia Mills, 291 S.C.

469, 354 S.E.2d 384 (1987). "Substantial evidence” necessary to support a decision of the

Conmimission 1s:

such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. . . . It must be enough to
justify, if the trial were [sic} to a jury, a refusal to direct a
verdict when the conclusion sought to be drawn from it is one
of fact tor the jury. . . . This is something less than the
weight of the evidence, and the possibility of drawing two
inconsistent conclusions from the evidence does not prevent
an administrative agency's {inding {rom being supported by
substantial evidence.

Lark v. Bi-Lo. Inc., 276 S.C. at 136, 276 S.E.2d at 507.

The appellate court is prohibiied from overturning findings of fact of the

Commission, unless there is no reasonable probability that the facts could be as related by

the witness upon whose testimony the finding was based. Lowe v. Am-Can Transport
Services. Inc., 283 S.C. 534, 324 S.E.2d 87 (Cu. App. 1934). The appellate court is not
permitted to re-weigh the evidence and to substitute its own findings of fact for those of the

Commission. Brown v. Jordan Oil Co., 291 S.C. 272, 353 S.E.2d 280 (1987).

Section 1-23-380(A)(S) of the South Carolina Code also provides:

The Court may not substitute its judgment for the judgment
of the agency as to the weight of the evidence on questions
of fact. The Court may affirm the decision of the-agency or
remand a case for further proceedings. The Court may
reverse or modify the decision if substantial rights of the
Appellani have been prejudiced because the administrative

7
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findings, inferences, conclusions or decisions are . . . (d)
affected by other error of law. . ..

S.C. Code Ann. section 1-23-380(A)(5) (2007).
Thus, “review is limited to deciding whether the Commission’s decision is
unsupported by substantial evidence or is controlled by some error of law.” Rodniguez v.

Romero, 363 S.C. 80, 84, 610 S.E.2d 488, 490 (2005) (citing Hendricks v. Pickens

County, 335 S.C. 405, 411, 517 S.E.2d 698, 701 (Ct. App. 1999)).

L
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ARGUMENTS
L

THE SOUTH CAROLINA WORKERS’ COMPENSATION
COMMISSION _CORRECTLY DETERMINED _THAT
CLAIMANT FAILED TO MEET HER BURDEN OF
PROVING THAT HER CARPAL TUNNEL SYNDROME
WAS 4 COMPENSABLE REPETITIVE TRAMA INJURY
UNDER S.C. CODE ANN. SECTION 42-1-172.

A claimant has the burden of proof to show such facts as will render an injury

compensable under the Workers’ Compensation Act. Holman v. Bulldog Trucking Co.,

311 S.C. 341, 428 S.E.2d 889 (Ct. App. 1993). An award of benefits must not be based

on surmise, conjécture or speculation. Clade v. Champion Laboratories, 330 S.C. 8, 496

S.E.2d 856 (1993).

Al Claimant’s [ob with Spartanburg School District 6 was not a repetitive job.

South Carolina Code Ann. section 42-1-172(A) defines a repetitive trauma injury
as “an injury which is gradual in onset and caused by the cumulative effects of reperitive
rraumatic events.” (emphasis added). Section 42-1-172(B) mandates that a claimant must
establish that the j_ob consists of repetitive activities. In the present case, substantial
evidence in the record supports the Commission’s findings that Claimant’s carpal tunnel
syndrome was not caused by the cumulative effects of repetitive traumatic events as
required by S.C. Code section 42-1-172(A) and that Claimant’s job did not consist of a
repetitive tasks or activities.

Claimant alleges in her brief that her job duties are repetitive; however, Claimant’s
own testimony clearly establishes that her job was not a repetitive job as required by 5.C.
Code Ann. section 42-1-172. Claimant’s testimony is only indicative of working. While
all ot the job dilties she described required the use of her hands, the job duties Claimant
described all vary in the use of the hands and in the order the_\; are performed. Claimant

9
APP 033



testified that she uses a push broom, a regular broom, a mop, a vacuum, scrub brushes,
and rags to complete her tasks. (R. p. 53, line 24 ~ p. 55, line 2). Additionally, she
empties trash cans, but testified that she has help lifting any heavy trash. (R.p. 55, line 8
— p. 56, line 7). Indeed, the most that Claimant has to lift is approximately thirty (30)
pounds. (R.p. 55, lines 21-23). Claimant admitted that the tasks vary and that she does
not perform a couple of tasks or one (1) particular task all day:

Q. (Mr. Griggs) So, you do several different tasks throughout your day. correct?

A. (Claimant) That’s correct.

Q. You don’t do a couple or one particular task all day every day, correct?

A. That 1s correct.

Q. And, vou do these tasks in varying orders?

A. Yes.

Q. Forvarious lengths of time?

A. Yes.
(R. p. 56, lines 8-17.) While Claimant’s job with Spartanburg School District 6 required
the use of her hands, Claimant’s own testimony establishes that her job was not a
repetitive job as required by S.C. Code Ann. section 42-1-172. Working 1n itself 1s not
compensable. Substantial evidence in the record, specifically Claimant’s-own testimony,
cl;“arly establishes that his job with Sf)ﬂrt&}burg School District 6 was not a repetitive
job. Claimant did not perform the same tasks throughout the day. In fact, Claimant’s
testimony clearly establishes that she performied a variety of task and that she perfonmed
each tasks in varying orders and for various lengths of time.

The Commissiqn correctly found that Claimant failed to describe a repetitive task.

Accordingly. Claimant cannot prove a compensable repetitive trauma injury without first

10
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proving a repetitive task as required by S.C. Code Ann. section 42-1-172. Defendants
respectfully request that the Court fully affirm the Decision and Order of the South
Carolina Workers’ Compensation Commission’s Appellate Panel.

B. Claimant failed to establish by medical evidence a “direct causal relationship™

between her job duties with Spartanburg School District 6 and her bilateral
carpal tunnel syndrome.

The Commission correctly determined that Claimant failed to carry her burden of
proving through medical evidence that her carpal tunnel syndrome was causally related to
her job as a custodian. South Carolina Code Ann. section 42-1-172(D) specifically states
that a repetitive trauma injury “is considered to arise out of employment only if it is
established by medical evidence that there is a direct causal relationship between the
conditions under which the work is performed and the injury.” (emphasis added).

In the present case, Claimant relies on the opinion of Dr. Robert Ringel as to
causation. Dr. Ringel stated, “The findings are consistent with a repetitive work injury as
a custodian, and 1 feel this is concurrent with her current occupation, with reasonable
medical certainty.” (R. p. 123). Dr. Ringel’s opinion does not state there is a direci
causal relationship as required by S.C. Code Ann. section 42-1-172(D).  As such, the
Commission was correct in finding that Claimant failed to carry her burden of proving
through medical evidence that her carpal tunnel syndiome was causally related to her job
as a custodian.

Additionally, the Commission was correct in peinting out that Dr. Ringel’s
opinion on causation was flawed. At the original hearing, Claimant provided extensive
testimony as to what her job entailed and went into great detail as to her job duties.
Hawever, Clanmant admit_ted ..that she did not provide the same details to Drj Ringel.

Claimant was questioned direct]y by the Hearing Commissioner on this point:.

1
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Q. (Commissioner Huffstetler) When you saw Dr. Ringel, did you talk about
the specifics of your job, what you do?
A. (Claimant) Well, I was asked “What is my job?” and 1 told them I.’rﬁ a
custodian, I cleans up at the school.
Q. Did you go into all the details you told us just a few minutes ago cxactly what
you do and how vou do it?
A. No, 1didn’t go into any detail with them.
(R. p. 50, lines 9-21). This testimony makes it abundantly clear that Dr. Ringel’s opinion
on causation. the opinion that the Claimant relies on to meet her burden under the statute,
is flawed.
In her bref, Claimant.notes that Dr. Ringel stated in his letter dated August 23,
2010 that Claimant “has no other activities outside of work requiring repetitive use of her
hands, pulling, lifting or anv other movement of that type.” Claimant then argues, that
“This statement clearly implies that Dr. Ringel had discussed with Claimant both her
work and her activities éutside of work.” See Final Brief of Appellant p. 9. {(emphasis
added). Claimant’s argumeni that Dr. Ringel’s statement “implies” that Dr. Ringel
discussed Claimant’'s job activities is clearly speculative and is exactly the type of

speculation that a decision cannot be based upon. See Clade v. Champion Laboratones.

330 S.C. S. 496 S.E.2d 586 (1998)(An-award of benefits must not be based on surmise,
conjecture or speculation). Furthermore, Claimant’s a.rgumem in her brief is not
supported by Claimant’s own testimony at the hearing:
Q. (Commissioner Huffstetler) Did you go into all the details you told us justa
few minutes ago exactly what you do and how you do it?

A. (Claimant) No.1didn't go into any detail with them.

12
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(R.p. 50, lines 17-21).

Claimant admitted that she did not even discuss the possibility of work being the
cause of her problems until after her attorney wrote a letter to Dr. Ringel soliciting an
opinion on the issue. Claimant testified that she saw Dr. Ringel in May, June, and July of
2010. (R. p. 51, lines 13-18). During none of these visits did she tell him that she
thought her problems were work related. (R. p. 51, lines 19-22). The possibility was not
even discussed untif her attcﬁney wrote a leiter soliciting Dr. Ringel’s opinion. (R. p. 32,
lines 16-20). Again, only then did-C]a'imant tell Dr. Ringel that she was a custodian and

cleaned up at the school; however, no specific details were provided. (R. p. 50, lines 9-

21). It should be noted that Claimant testified at the original hearing that there are
several custodial tasks that she did not engage in, such as using a vibrating floor buffer,
power tools, or drills. (R. p. 33, lines 18-23). Again, Claimant’s argument that Dr.
Ringel’s letter “implies™ that he was aware of her job duties contradicts Claimant’s own
testimony and is clearly based on speculation.

Claimant has the burden of proof in this maiter, and Claimant has to prove a direct
causal relationship between her job duties as a custodian and her bilateral carpal tunnel
syndrome. The only medical opinion offered in support of Claimant’s position was from
Dr. Ringel. It is clear that Dr. Ringel’s opinion was not based on a description of
‘Claimant’s job duties. Additionally, Dr. Ringel's opinion does not establish a direct
causal relationship between Claimant’s job duties and her carpal tunnel syndrome.
Accordingly, the Commission’s decision that Claimant failed to carry her burden of

proving through medical evidence that her carpal tunnel syndrome was causally related to

her job as a custodian should be affirmed.
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Finally, Defendants submitted an opinion from Dr. L. Edwin” Rudisill, a noted
hand surgeon. (R. p. 142). Admittedly, Dr. Rudisill did not have a chance to evaluate
Claimant. However, he did review all the relevant medical reports and job descriptions
detailing Claimant’s job. Id. Dr. Rudisill concluded it was highly unlikely that the
Claimant’s job directly caused her carpal tunnel syndrome. Id.

Therefore, based on the foregoing, Defendants respectfully request that the Court
fully affirm the Decision and Order of the South Carolina Workers’ Compensation
Commission’s Appellate Panel.

C. Claimant failed to provide timelv notice of her alleged work injury.

Assuming arguendo that the Court finds that Claimant has met her burden of
proving a repetitive trauma injury under S.C. Code Ann. section 42-1-172, which
Defendants steadfastly deny, the Court must remand the case to the South Carolina
Workers' Compensation Commission to make.speciﬂc findings on whether or not
Claimant provided proper notice as required by S.C. Code Ann. section 42-15-20(C).
Remand is proper where the Commission has failed to make essential findings of fact, or
the findings made are so indefinite or general as to afford no reasonable basis upon which:
the appellate court can determine whether the findings of fact are supported by the

evidence and whether the law has been properly applied to those findings. Turner v.

Campbell Soup Co., 252 S.C. 446, 166 S.E.2d 817 (1969).

The Commission did not reach a decision on the issue of notice, and Deféndams
deny that Claimant provided her employer proper notice as required by S.C. Code Ann.
section 42-15-20(C). Section 42-15-20(C) states that “notice must be given by the
employee within ninety days of the date the employee discovered, or could have

discovered . . . that his condition is compensable”” There are exceptions to this

14
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requirement if the employee provides reasonable excuse and the employer is not
prejudiced by the delay. Id.

Claimant has alleged May 18, 2010, as the date of injury. (R. p. 13). Given the
date of injury, Claimant’s ninety (90) day window to provide notice would have expired
on August 15, 2010. 1t is clear that Claimant did not give notice to the employer or
carrier within this window, Claimant argues in her brief that she told the principal. Ms.
Karen Bush, in June of 2010 and August of 2010 that her work was irmitating her hands
and wrists. See Final Brief of Appellant, p. 7. This is not suppoited by the evidence in
the record. As pointed out by the Hearing Commissioner, Claimant 1s a poor historian
and gave a number of different dates as to when she initially reported her claim. | R. p.
9.

Claimant seemingly testified that she reported to Ms. Bush in June of 2010, that
her hands were bothenng her and that the work had caused her problems; however, a
review of the testimony on this point is less than clear or compelling. (R. p. 36, lines 4-
20). Additionally, on the next page of the transcript. all of this upon guestioning by her
oWy atlémey, the Claimant testified that she did not tell Ms. Bush that the work was
causing her hand problems:

Q. (Mr. Lister) Did vou tell Ms. Bush, the Principal sitting to my right that it was

caused by work or hurting you and irritated by work?

A. (Claimant) No, I didn’t come out and tell her.

(R.p. 37. lines 7-10).

Later, upon questioning by the Commissioner, the Claimant testified that she did

not tell Ms. Bush that the work was causing her problems unul after August 17, 2010,

which is after the expiration of the ninety (90) day notice window:

N
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Q. (Cofnmissioner Huffstetler) When did you first tell her, not co-workers,
when was the first time you told your employer that you thought it was work-
related?

A. (Claimant) Tell you the truth, I didn’t come out and tell her 1 thought it was
work-related. 1didn’t come out and tell her that.

Q. When did you?

Al \i}ell, I did come by in August and tell her that the work was irritatihg my
wrists.

Q. Do you know what day in August 1t was?

A. Let me think. 1 don’t know -- I know it was just a couple of days before
school was started, but I don’t know what day it was.

Q. Idon’t know when school starts here, is that early August, Jate August?

A. D'would say it was late August.
Q. Because the real question. is was it before or after August 17"

A. 1 will say it would be after August 17",

(R. p. 43, line 11 — p. 44, line 13). Subsequently, Claimant’s attorney attempied to
rehabilitate her testimony by improperly leading her to testify that she provided notice
earlier in August. (R. p. 47, line 22 —p. 49, line §).

Nonetheless, Claimant’s testimony about when notice was given 15 all over the
board. which supports the Hearing Commissioner’s finding that Claimant was a poor
historian.  The principal, Ms. Bush, testified that she first learned of Claimant’s
allegations in October of 2010, after being contacted by defense counsel. (R. p. 60, line

25 - p. 61, line 3). Ms. Bush testified that she asked Claimant directly in June of 2010, if

her problems were work related and Claimant indicated they were not. (R. p. 61, lines
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14-24). As for the alleged August notice, Ms. Bush testified that no noticé was given.
(R. p. 62, linés 4-14). In fact, Ms. Bush testitied that Claimant never told her directly that
she thought her problems were work related. (R. p. 62, lines 15-19).

The testimonial evidence indicates that Claumant failed to provide the required
notice of her alleged repetitive trauma claim. Additionally, Claimant failed to provide a
reasonable excuse for her failure to provide notice. Thus, Claimant has failed to satisfy
both parts of the notice statute.

While the Commission discussed the likelihood that Claimant may not have
provided proper notice to Spartanburg School District 6 of her alleged work injury, the
Commission found that “the issue of notice is not dispositive in this case and a decision 1s
not reached on this issue.” (R. p. 14). Since the Commission failed to make essential
findings of fact regarding whether or not Claimant provided notice to her employer,
which would be an alternative ground to deny Claimant’s claim, the Court must remand
the cdse to the Commission if, and only if, it finds that Claimant has met her burden of

proving a repetitive trauma injury under S.C. Code Ann. section 42-1-172.
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CONCLUSION

For the foregoing reasons, Defendants respectfully request that the Court %ully
affirm the Decision and Order of the South Carolina Workers’ Compensation
Commission’s Appellate Panel. Alternatively, if Court finds that Claimant met her
burden of proving a repetitive trauma injury under S.C. Code Ann. section 42-1-172,
which Defendants deny and contend is not supponéd by the medical evidence in the
record, the Court must remand the casé to the South Carolina Workers’ Compensation
Commission to make specific findings on whether or not Claimant provided proper notice

as required by S.C. Code Ann. section 42-15-20(C).

Respectfully submitted,

WILLSON JONES CARTER & BAXLEY, P.A.

BY gl
14n & Griges, Esquire

872 S. Pleasantburg Drive
Greenville, South Carolina 29607

Attorney for Respondents
August 11, 2011
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DECISION AND ORDER

OF THE

SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
W.C.C. FILE NO. 1011278

Beverly R. Wheeler, : Employee, )
)

Claimant, )

: )

-Vs- )

)

Spartanburg School District Six, Employer, )
and Wausau Business Insurance Company, )
Carrier, )

)

Defendants.)

HEARING:

APPEARANCES:

Held in Spartanburg, South Carolina on November 4,
2010.

Claimant represented by Toney J. Lister, Esquire of

. Lister, Flynn & Kelly, P.A. of Spartanburg, South

PURPOSE OF HEARING:

DECISION AND ORDER:

ELECTRONICALLY FILED:

Carolina.

Defendants represented by Jason A. Griggs, Esquire,
of Willson, Jones, Carter & Baxley, P.A. of
Greenville, South Carolina,

To determine the issues raised on the Forms 50 and
51. :

DAVID W. HUFFSTETLER, COMMISSIONER

December 6, 2010
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everlz. R, Wheelery. Sgarlanbug School D\stnc( Six
W.C.C. FILE NO, 1011278 — PAGE 2

. STIPULATIONS

Counsel for the respective parties stipulated at the time of the hearing to the following
issues:

1. ’I'haf the Claimant’s average weekly wage was Five Hundred Four Dollars and
49/100 Cents ($504.49)‘ with a corresponding compensation rate of Three Hundred Thirty-Six
Dollars and 34/100 Cents ($336.34).

2. That the South Carolina Workers’ Compensation Commission has jurisdiction over
the parties and issues involved.

3. That yemle in Spartanburg County was proper.

4. That notices qf the heariﬁg were timely and properly served upon all parties of
interest. | |

The Commission's file, except for unstipulated medical reports and self-serving
declarations, was made a part of the record m this case.

APA SUBMISSIONS
Under the Ad.ministra_ﬁve Procedures Act, the following records were submitted into

evidence at the time of the hearing:

BY THE CLAIMANT

APA #1: Medical records of Dr. Robert Ringel, dated May 17, 2010 to August 23, 2010,
consisting of 14 pages.

APA #2: Medical records from Dr. John E. Keith, Jr., dated September 9, 2010, consisting of
4 pages.

BY THE DEFENDANTS

APA #3: Causation Statement from Dr. L. Edwin Rudiéill, dated October 19, 2010,

consisting of 1 page.

-APA #4: . ‘Medlcal records from Neurology Centers of the Carolinas, P A., dated August 10 )
: 2010 to May 17, 2010 con31stmg of'4 pages :
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APA #5: Medical records from Center for Family Medicine, dated May 10, 2010 to October
11, 2006, consisting of 73 pages.

EXHIBITS

BY THE CLAIMANT

Exhibit #1: Claimant’s  Deposition Transcript, obtained of Dr. L. Edwin Rudisill, Jr., obtained
October 15, 2010.

STATEMENT OF THE CASE

The hearing was held on November 4, 2010, pursuant to the Claimant’s Form 50 Request
for Hearing. The Claimant alleged the development of carpal tunnel syndrome in her right and left
Ahands/arms/wris.ts, as the result ofwork—relat_ed repetitive trauma. Claimant alleged May 18_,I 2019,
as her date of injury. The Claimant sought a dec_igion on compensability and entitlement to
medical benefits. Any issues regarding temporary total disability beneﬁ;fs and/or permanent partial
disability benefits were premature ét_jrhe time of the hearing.

The Defendants took the position that the Claimant had not sustained a compensable injury
by repetitive trauma and that the Claimant’s éarpal tunnel syndrome was not work related. The
Defendants based their denial of the claim on three points. First of all, the Defendants relied on a
'~ causation statement from Dr. L. Edwin Rudisill, of The Hgnd Center, indicating that the
claimant’s alleged bilateral carpal tunqel syndrome was not causally related to her work with the
insﬁred. The Claimant felied on a statement from Dr. Robert Ringel, a neurologist., Defendants
asserted that the langnage of Dr. Ringel’s statement failed to satisfy the requirements of §42-9-
172(D), that requires evidence of a direct causal relationship. Defendants pointed out that Dr.
Rudisill had the advantage of actually reviewing the claimant’.s. job description/job duties, as well
as a complete copy of her prior medical records. While Dr. Ringel did examine the claimant, he
did not review any job descriptions, €tc., nor was his opinion obtained uptil solicited by

claimant’s cournisel.

" APP 048



Beverly R. Wheeler Y. Spartanbury Scliool sttnct Six’
- W.C.C. FILE NO. 1011278 ~PAGE4 .

Secondly, The Dcfendants took the positipn that the claimant’s testimony illustrated that
her job is comprised of several different tasks. Finally, the Defendants assert that the claimant
failed to give proper noiic;e as required by §42-15-20(c). The claimant alleged a date of injury of
May 18, 2010. Claimant testified in her deposition that she knew in May that her problems were
coming from work. The carrier was not provided rotice until receipt of a Form 50 dated August
19, 2010. A Form 50 was filed on August 12, 2010, but was filed against and served on the
wrong carrier. At any rate, the proper carrier did not receive notice of this alleged claim until
receipt of the Form 50 dated August 19, 2010. Moreover, Defendants took the position that the
testimony of the- employer would s_how that the claimant did not provide notice directly to the
employer within ninety days of May 18, 2010.

EVIDENCE OF THE CASE

CLAIMANT’S TESTIMONY

Claimant lives in Spartanburg County with her mother, daughter, and son. She testified

that she had a high school diploma from Dorman High School. In addition to working for

Spammburg School District 6, her work history consists of jobs with Spartanburg Regional

Medlcal Center, Extended Stay, and Spartanburg Commumty College.

Claimant testified that she had worked as a custodian for Spartanburg School District 6 on
2 different occasions, witl; a break of several months between the stints in 200?;42004. In total, the
Claimant testified tﬁat she had worked for Spartanburg School District 6 for approximately twenty
years. Claimant testified that in May of 2010, her duties consisted of cleaning the sixth grade hall,
the principal’s office, the assistant principal’s office, the teacher’s lounge, as well as bathrooms.
The Claimahf testified that her shift was 8 hours, from 12:00 pm to 8 pm. Claimant testified that
the sixth grade hall consists of fifteen classrboms. Each room receives a basic cleaning every day,

o with 1_,élé;ésroom receiﬁﬁg a daﬂy d“efé_i]e_:d' cle‘ahin_g.' The claimant used 4c'_:h'émi,cals,:buékgts, a
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vacuum cleaner, toilet brushes, dust pans, dqst mops/push brooms, regular brooms, and a long
handled scraper to perform her duties. Claimant testified that on May 18, 2010, her right hand |
went numb. Sﬁe testified that presently she has pain.in her wrists when she is using a mop and
-cleaning toilets at work. _

Claimant testified that in her opinion her problems were caused by scrubbing commodes,
scraping corners, and mopping.

Claimant testified that she felt that her work was causing her problems as early as May of
2010. Claimant testiﬁ_ed that she talked to the school nurse in May and later discussed her
pro‘blemg with Karen Bush in June 0f 2010. Claimant admitted that she did not tell Ms. Bush that
';Sh&_a believed her probl_gms were work related in June. Claimant testified that she told Ms. Bush in
late August of 2010, that her wo.rk was irritating her hanas. Claimant testified that the
‘conversation in Angust would have been after August 17, 2010. After being shown a letter that the
‘Claimant’s attorney wrote to Dr. Robert Ringel, the Claimant testified that she told Ms. Bush her
work was irrifating her hands on August 12, 2010.

Claimant testified that she had treated with her family doctor and Dr. Ringel for the .
* . problems with her 'hands/wrists.. Claimant testified that she did not go into detail with Dr. Ringel
about t’he specific duties required of her job. |

On cross—exar;mihgtion, Claimant test.iﬁed. that she saw her family doctor on May 10, 2010,
but did not tell him that she thought her problems were work related. Claimant admitted that she
saw Dr. Ringel'in May of 2010, June of 2010, and July of 2010, and did not tell him that she
thought her problems were work related during any of those visits. Claimant admitted that she did
not tell Dr. Ringel that- she thoughit her problems were work related until after her aﬁoméy wrote a

letter to Dr. Ringel soliciting an opini'on on causation.
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Claimant admitted that she did not use a floor buffer to perform her duties as a janitor.
Claimant testified that she did not use any drills or power tools. She does use a push broom and
has to push the broom the lenigth of the hallway. She also uses a regular broom, a vacuum, scrub
brushes, rags to wipe surfaces, and a scraper. Claimant also has to empty trash cans. Claimant
testified that the most she has to lift is approximately thirty pounds. Claimant lifts this amount 3 to
4 times a week. If something is very heavy a male janitor will help the Claimant out. Claimant
admitted that her job consists of several different tasks. She testified that these tasks are done in
various orders and for various lengths of time:

KAREN BUSH’S TESTIMONY

Karen Bush is the principal at Gable Middle School. She has been the principal for 6 years.
Ms. -Bugh testified that she is very familiar with the custodian job and all the tasks that ;:o_mprisc
the same. Ms. Bush tes;dﬁe‘d that she first learned the Claimant was alleging her problems were
work related on. October 12, 2010, when she received a call ﬁom Defense Counsel. Prior to that
time, Ms. Bush was aware the Cléir_naﬁt was having problems with her hands, but was r;'e\'(er
informed by the Claimant that the Claimant believed the pfoblems 1o be work related.

Ms. Bush testified that she discussed the Clai_mént’s problems with her in June of 2010.
She testified that the Clairnan:t had come to her office with a form that needed to be filled out. The
form asked if the Claimant’s problems wc're work related. Ms. Bush 'rcad the question to the
Claimant and the Claimant.responde‘d “no.” Ms. Bush testified that she did not recall the Claimant
coming to her in August of 2010, to report th:ﬁ her problems were work related.

Ms. Bush 'testiﬁed that if the Claimant would have repoﬁed her problems as work related
an investigation of the allegations would have been conducted and the workers’ compensation

.carrier would have been contacted.
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MEDICAL RECORDS

Claimant presented to Dr. Robert Ringel on May 17, 2010, complaining of humbness in
both hands, right greater than left. She complained of paresthesias in the second and third digits
and loss of grip strength. She did not indicate a history of trauma. A remote history of Bell’s
Palsy was noted. Her p'ast. medical history included a thyroid cyst and hypertension. Clinical
findings were consistent with carpal tunnel and testing was recommended. There is no
indication in this note that the claimant or Dr. Ringel felt the problem was work related. (APA:
#1 at 13-14.) |

On May 18, 2010, nerve conduction and EMG testing was completed with results

_consistent with bilateral carpal tunnel syndrome. (APA #1 at 5-12.)

Claimant returned to Dr. Ringel on June 28, 2010. It was noted that sp.linting had not
improved her symptoms. An injection in the right carpal canal was .diecussed. There is no
‘indication in this note that the claimant or Dr Ringel felt the problem was work related. (APA
#1 at 3.) |

On July 9, 2010, Claimant returned to Dr. Ringel. Claimant was given an injection to the
right carpal canal. There is no indication in this note that the claimant or Dr. Ringel felt the
problem was work related (APA #1at2.) |

On August 10, 2010, the claimant’s attorney wrote .a Ietter to Dr. ngel sohcltmg an
opinion on the causal relatxon of claimant’s problem to her job duties. (APA #4 at 20.) On
August 23, 2010, the claimant returned to Dr. Ringel. Dr. Ringel indicated, “The findings are
consistent with a repetitive work injury as a custodian, and I feel this is concurrent with her
current occupation, with a reasonable degree of medical certainty.” (APA #1 at 1.)

After a review of the medical records and the job descrxptlons Dr. L. Edwin Rudxsxll

. - opmed on October 19, 2010 “Tt is my opmxon to a reasonable degree of medlcal ccrtamty that -
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Beverly Wheeler’s. bilateral carpal tunnel syndrome is not causally related to the duties

associated with her job as 4 custodian with Spartanburg School District Six.” (APA #3 at 19.)

FINDINGS OF FACT

The following are found as facts:

I

Claimant alleged a repetitive trauma- injury to her right and left hands/arms that
resulted in the development of carpal tunnel syndrome." This finding is based on the
Claimant’s testimony.

Dr. Robert Ringel provided a statement on causation. This statement is flawed. Dr..
Ringel, ‘a neurologist, examined the claimant. The evidence indicates that Dr.
Ringel did not address causation until after his opinion was solicited from the
claimant’s counsel. The claimant testified that she did not ever discuss her specific
job duties with Dr. Ringel and that she only told him that she was a custodian.
While Dr. Ringel opined, “The findings are consistent with a repetitive work injury
as a custodian, and 1 feel this is concurrent with her current occupation, with a
reasonable degree of medical certainty,” there is no evidence that Dr. Ringel saw a
job description, viewed a video of the job, nor was told by the claimant the specific
job duties she alleged as the cause of her problem. Therefore, Dr. Ringel’s opinion
on causation is based on incomplete information at best.

Dr. L. Edwin Rudisill provided a statement on causation. Dr. Rudisil] opined that
the claimant’s carpal tunnel syndrome was not causally related to her job as a
cistodian. Dr. Rudisill had the advantage of reviewing various job descriptions and
medical evidence; however, he did not actually examine the claimant. Therefore,
he did not know if the job descriptions were accurate or whether the Claimant
performed tasks outside the job description. Dr. Rud15111’s opmmn on causation is
based on incomplete mformatlon -

The claimant failed to carry her burden of proving through medical evidence that
her carpal tunnel syndrome was causally related to her job as a custodian. This
finding is based on a review of the evidence, both testimonial and medical.

Claimant described a variety of tasks that she performs in her job as a custodian.
Claimant pushes a dust mop, or push broom, the length of the hallway, cleans
windows, empties small trash cans, cleans restrooms, dusts, and vacuums (among
other tasks). Essentially, claimant’s testimony indicates that she works. She does

_ not describe a repetitive task. This finding is based on the claimant’s testimony.

There is no medical evidence to show that pushing a dust mop, cleaning windows,
emptying trash cans, cleaning restrooms, dusting, or yvacuuming (among other
tasks) puts stress on the same muscle groups. This ﬁndmg is based on a review of

- the medxcal ev1dence
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7. Claimant is a poor historian. Claimant ngcs a number of different dates as to when
she first reported her claim to her employer. Claimant testified that she believed
het problem was work related 'on-May 18, 2010. Karen Bush, the principal,
testified that she first learned the claimant was alleging the problem was work
related on October 12, 2010, when her attorney informed her of the same. Claimant
testified that she told Ms. Bush the work was irritating her hands in Jine of 2010.
At one point, the claimant testified that she first told Ms. Bush the problem was
work related sometime after August 17, 2010. This would have been more than
ninety days after May 18, 2010. The statute mandates that notice must be given
within ninety days from the time the claimant knew, or should have known, the
case was “compensable.” The statute does not use the phrase “work related.” One
argument is that d claimant does not know the case is “compensable” until it is
either accepted by the carrier or awarded by the Commission. However, no matter
how clear the language of a statute, a Court will reject a meaning that leads to an
absurd result. See Hamm v. S.C. Public Service Commission, 287 S.C. 180, 336
S.E.2d 470. Tt would be absurd for the Legislature to draft a notice statute that has
no practical effect. The issue of notice is not dispositive i in thlS case and a decision
is not reached solely on this issue.

8. Claimant’s carpal tannel syndrome was not caused by the cumulative effects of

repetitive traumatic events as required by S.C. Code §42-1-172(A). This finding is

- based on the evidence in the record, including the testimony the claimant and the
medical records.

A%

9. Claimant failed to meet her burden of proving that her carpal tuapel syndrome was
a compensable repetitive trauma injury under S.C. Code §42-1-172.

CONCLUSIONS OF LAW

Accordingly, as provided in Section 42-17-40; S.C. Code Anm. (2008), it is the
determination of this Commissioner that; .

1. Under S.C. Code §42-1-130, Beverly Wheeler was a covered employee at the time

in question, and under S.C. Code §42-1-140, Spartanburg School District 6 was a covered
employer.

2. Claimant did not sustain a compensable repetitive trauma mjm'y as required under
S.C. Code §42-9-172. _
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ORDER .
IT 1S, THEREFORE, ORDERED that the Claimant did not sustain aA compensable:
repetitive Uaﬁma injury as required under S.C. Code §42-1-172.
Claimant is not entitled to any benefits.

No hearing costs are assessed in this instance.

AND IT IS SO ORDERED.
SOUTH CAROLINA WORKERS’
COMPENSATION COMMISSION
‘CERTIFICATE OF SERVICE

This is to certify the undersigned has this date served this order in the above entitled
action upon all parties to this cause by sending an electronic copy hereof by electronic mail
addressed to the attorney orattorneys for said parties or by depositing a copy hereof, postage
paid, in the United States certified mail addressed to any unrepresented party. '

December 6,2010 -

By: Kellie Lindler, Administrative Assistant to Commjésioner Huffstetler
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STATEMENT OF THE CASE

The parties Qme heard by Commissioner David W. Huffstetler on November 4, 2610, m
Spartanburg, South Carolina, On December 6, 2010, Commissioner Huffstetler issued a Decision
and Order. After reciting the Findings of Fact and Conclusions of Law, Commissioner Huffstetler
stated:

IT IS, THEREFORE, OME@D that the
Claimant did not sustain a compensable repetitive
trauma injury as required under S.C. Code §42-1-
'giimant is not entitled to any benefits.

No hearing cosis are assessed in this insiance.
AND IT IS SO ORDERED.

Within the statutory period, counsel for the Appellant filed an Application for Review in the
case setting forth its reasons, cépies of whi‘ch were furnished to all interested parties, prior to the
oral argument presehted before this Appellate Panel on March 21, 2011. Hearing transcripts, all
documentary evidence, and briefs have been delivered to the Appellate Panel. Additionally, oral
argument has been presented and this matter has been under 'careﬁxl review and consideration by
this Appelléte Panel of the South Carolina Workers’ Compensation Commission.

Through the appeal, the Appellant set forth the following grounds:

1. Did the Single. Commissioner err in finding that Claimant’s carpal tunnel syndrome was

. not caused by the cumulative effects of repetitive traumatic events as required by S.C.
Code § 42-1-172(A)?
2. Did the Single Commissioner err in finding Claimant failed to meet her burden of

proving that her carpal tunnel syndrome was a compensable repetitive trauma injury

under S.C. Code § 42-1-1727

3. Did the Single Commissioner err in finding that the medical statement of Dr. Robert

. Ringel providing causation was flawed? See attached APA #4 and APA#latl.. =~ - -
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4. Did the Single Commissioner err in not findirig the duties or a custodian to be matters of

common knowledge? -

5. Did the Single Commissioner err in failing to consider the depbsition testimony: of the

Claimant as well as her testimony at the hearing?

In an Appellate Review, the Panel shall, pursuant to S.C. Code Ann. §42-17-50 (2008),
review the award, weigh the evidence as presented at the initial hearing and, if good grounds be
shown therefore, make its own Findings of Fact and reach its own Conclusions of Law consistent
with, or inconsistent with, those of the Hearing Commissioner. Based upon a review of the
foregoing, we enter the following Findings of Fact and Conclusions of Law: |

FINDINGS OF FACT

1. Claimant alleged a repetitive trauma injury to her nght and left hands/arms that
resulted in the development of carpal tunnel syndrome. This finding is based on the
Claimant’s testimony.

2. Dr. Robert Ringel provided a statement on causation. This statement is flawed. Dr.
Ringel, a neurologist, examined the claimant. The evidence indicates that Dr.
Ringel did not address causation until after his opinion was solicited from the
claimant’s counsel. The claimant testified that she did not ever discuss her specific
job duties with Dr. Ringel and that she only told him that she was a custodian.
While Dr. Ringel opined, “The findings are consistent with a repetitive work injury
as a custodian, and I feel this is- concurrent with her current occupation, with a
reasonable degree of medical certainty,” there is no evidence that Dr. Ringel saw a

job description, viewed avideo of the job, nor was told by the claimant the specific

job duties she alleged as the cause of her problem. Therefore, Dr. Ringel’s opinion
on causation is based on incomplete information at best.

3. Dr. L. Edwin Rudisill provided a statement on causation. Dr. Rudisill opined that
the claimant’s carpal tunnel syndrome was not causally related to her job as a
custodian. Dr. Rudisill had the advantage of reviewing various job descriptions and
medical evidence; however, he did not actually examine the claimant. Therefore, he
did not know if the job descriptions were accurate. Dr. Rudisill’s opinion on
causation is based on incomplete information. '

4. The claimant failed to carry her burden of proving through medical evidence that her
carpal tunnel syndrome was causally related to her job as a custodian. This finding

is based on a review of the evidence, both testimonial and medical.

5.- Cléimant deséribéd a-variety of tasks that she performs in her job as a custodian.

" Claimant pushes a dust mop,-or push broom, the length of the hallway, cleans .
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windows, empties small trash cans, cleans restrooms, dusts, and vacuums (among
other tasks). Essentially, claimant’s testimony indicates that she works. She does
not describe a repetitive task. This finding is based on the claimant’s testimony..

6. There is no medical evidence to show that pushing a dust mop, cleaning windows,
emptying trash cans, cleaning restrooms, dusting, or vacuuming (among other tasks)
“plits stress on the same muscle groups. ~ This finding is based on the. claJmant S
testimony and a review of the medical evidence.

7. Claimant is a poor historian. Claimant glves a number of different dates as to when
she first reported her claim to her employer. Claimant testified that she believed her
problem was work related on May 18, 2010. Karen Bush, the principal, testified
that she first learned the claimant was alleging the problem was work related on
October 12, 2010, when her attorney informed her of the same. Claimant testified
that she told Ms. Bush the work was irritating her hands in June of 2010. At one

© . point, the claimant testified tiat she: fifsi-told Ws:- Bush the problem was -work
related sometime after August 17, 2010. This would have been more than ninety
days after May 18, 2010. The Form 50 was not filed with the proper insurance
carrier until August 19, 2010, which is more than ninety days after May 18, 2010.
The statute mandates that notice must be given within ninety days from the time the
claimant knew, or should have known, the case was “compensable.” One argument
is that a claimant does not know. the case is “compensable” until it is either accepted

#. by the carrier or awarded by the Commission. However, no matter how clear the
language of a statute, a Court will reject a meaning that leads to an absurd result. It
& would be absurd for the Legislature to draft .a notice statute that has no practical
g effect. Hamm v. S.C. Public Service Commission, 287 S.C. 180, 336 S.E.2d 470.

The issue of notice is not dispositive in this casé and a decision is not reached on
this issue. This finding is based on the claimant’s testimony and the Commission’s
file as a whole.

8. Claimant’s carpal tunnel syndrome was not caused by the cumulative effects of
repetitive traumatic events as required by S.C. Code §42-1-172(A). This finding is
based on the evidence in the record, including the testimony the claimant and the,
medical records.

9. Claimant failed to meet her burden of pfoving that her carpal tunnel syndrome was a
compensabie repetitive travima injury under 5.C.- Code §42-1-172.

CONCLUSIONS OF LAW

Accordingly, as provided in Section 42-17-40, S.C. Code Ann. (2008), it is the
determination of this Appellate Panel that:
1. Under S.C. Code §42-1-130, Beverly Wheeler was a covered employee at the time

in question, and under S. C Code §42 l 140, Spartanburg School DlStI'lCt 6 was a
covered employer : .
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2. - Claimant did. not sustain a compensable repetitive ﬁa@a mJury as required under -

S.C. Code §42-9-172.

ORDER/AWARD

* YT IS, THEREFORE, ORDERED the Decision and Order of the Single Commissioner
filed in this matter on December 6, 2010, is hereby affirmed by this Appellate Panel.

IT IS, THEREFORE, ORDERED that the Claimant did not sustain a compensable
repetitive trauma as required under S.C. Code §42-1-172.

~ Claimant is not entitled to any benefits.

No hearing costs assessed in this instance.

AND IT IS SO ORDERED.
SOUTH CAROLINA WORKERS’
COMPENSATION COMMISSION
b D e
CONCUR:
‘CERTIFICATE OF SERVICE | Comrmssmner Avery B. Wilkerson, 1t

This is to certify that the undersigned hss this date

sefved this order in the above entitled action upon all |
parties to this cause by depesiting a copy hereof,
postage paid. in the United State mail addressed to

the atigmey or attomeywfor sa uipamac /
This @ ay of ZOJ _L C issioner T. Scott Beck

By u‘gD D» Loa/

Administrative Assistant to the Commissioner
T —
| oney T, Lister

Tason - Grigp”
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WCC File #:

South Carolina Workers’ Compensatios  smmission

1612 Marion Street » Post Office Box 1715 _zamer Fle #:
* Columbia, South Carolina 29202- 1715 ' Caitier Code #: 00926
(803) 737-5723 o
WWW.WCC.5C.gov -+ Employer FEIN #
Claimant's Name: Beverly R. Wheeler SSN: i e Employer's Name: Spartanburg County School District Six
——— o 51’:;‘::(- "‘
Address: ’ _ Address: _.Shoals Rd.
Gty:  Moore. | State: SC  Zip: 29369 Gty: _ Roebuck : el e 2p: 20376
" Home Phone: ) skPhone: ( ) @ - " Insurance Carrier: ~ SC Schiool Boards Self
: Insurarfge-Trustivs
Preparer’s Name: Toney J. Lister Law Firm:  Lister, Aynn & Kelly, PA Preparer’s Phone #:  864-582-3770

Complete each information blank. To request a hearing, check Box 13b, indicate the kinds of benefits claimed by checking the box(es) at
Lines 6, 7, 8, and 9, and file this form in duplicate.
A claim for workers’ compensation benefits is made based on the following grounds: Injury X  Date of Injury or Illness: 5/18/2010__

la.  The daimant sustained an injury to both wrists and arms on May 18, 2010 in Spa rtanburg County, State of SC.
1b. Body part(s) affected are: Both wrists and arms, Briefly describe how the accident occurred. Working as custodian twenty years.

2. Both the daimant and the employer were subject to the South Carolina Workers’ Compensation Act at the time of injury.

3 The relationship of employer and employee existed at the time of injury.

4. At the time of the injury the daimant was performing services arising out of and in the course of employment.

5 Notice of the accidental injury was given to the Employer on Aug. 10, 2010 in the following manner: Verbally notified Principal.

X 6. Due to Injury, the daimant is in need of (check one):
[ (a) medical examination and treatment for: ____
X (b) additional medical eamination and treatment for: Both wrists and arms.
7. Due toinjury, the daimant requests temporary total dlsablllty benefits because of lost compensable ime from work and wages for the penod of:

O s. Due to the injury, the Claimant has permanent disability of the following nature and extent (check one):

{CJ (1) General Disability: ] Total [ (2) Spedific Disability: 1 Total
3 (3) Wage Loss [ partial . ] Partial

) d o Due to the injury, the Claimant has a serious bodily disfigurement consisting of:

10a. At the time of the injury, the Claimant was paid weekly wages of $to be determinéd, and démands accounting of days worked and wages eamed as
provided by law.

10b. Give names and addresses of all employers for whom the Clalmant has worked since the date of the acodent Spartanburg County Schoal District
SlX

11a. Further grounds or unusual aspects of claim: Need hearing to get authorized medical treatment.

11b. List names and addresses of all physicians or other medical spedalists who have seen or treated the Claimant as a result of the accident:.
Family Practice at Spartanburg Regional Medical Center, Sptbg., SC; and Br. Robert Ringel, 460 tangdon St., Sptbg., 5C 29302.

11c.  To the best of your knowledge, did you have any prior permanent disability? No.

12.  Appropriate benefits as provided in the Act for the above gfounds and other relief as the Workers’ Compensation Commission may direct as just and
proper.

[0 13a. 1 am filing a claim. I am not requesting a hearing at this time.

>

13b. I am requesting a hearing. A $25 fee Is required.
Estimated time needed for hearing: 30 Minutes

1 Venfy the contents of this form are accurate and true to the best of my knowledge.. '
7? w Attorney ' A /QM[ 2212

_Préparer’s.Sigr arer’s Signature \ =7 Title Email Date .,}
“Refer to R.67-204 mr‘y/ R.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commlssnon S Ganms

Department.

WSCC Form# 5 ) R - Employee 'S Notlce of Clalm and/o
Rewvised9/07 ~ .~ s 5@ o o Request for Hearint
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i

{  WCCFile #;

._'gputh Carolina Workers’ Compensation Commission

1612 Marion Street & Post Office Box 1715 Carrier File #:
Columbia, South Carolina 29202—1715 Camier Code #: 00926
© (803) 737-5723 ‘ . . :
WWW.WCC.SC.gov Employer FEIN #:
Claimant's Name: Béverly R.- Wheeler SSN: ] Employer's Name: Spartanburg County Schoot District Six
. - R R
Address: _ _ Address:* _Shoals Rd.
City: _Moore State: SC  Zip: 29369 Gty: _Roebuck ‘ State: SC_ Zip: _29376
’ T ' : : SR o
Home Phone: .tk Phone:  ( ) - Insurance Carrier:  Liberfy Mutiial Insﬁance
Co.
Preparer’s Name: Toney J. Lister Law Firm:  Lister, Flynn & Kelly, PA Preparer’s Phone #: 864-582-3770

C_Omp_lete each information blank. To-request a hearing, check Box 13b, indicate the kinds of benefits claimed by checking the box(es) at
Lines 6, 7, 8, and 9, and file this form in duplicate.

A claim for workers’ compensation benefits is made based on the following grodndS' Injury X Date of Injury or Iliness: 5/18/2010__

1a.  The daimant sustained an.injury to-both wrists and arms on May 18, 2010 in Spa rtanburg County, State of SC.
1b.  Body part(s) affected aré: Both wrists and arms. Briefly describe how the acddent occurred. Working as custodian twenty yea

2. Both the claimant and the employer were subject to the South Carolina Workers’ Compensation Act at the time of injury.

3 The relationship of employer and employee existed at the time of injury.
4. At the time of the injury the daimant was performing services afising out of and in the course of employment.
5 Notice of the accidental injury was given to the Employer on Aug. 10, 20101n the following manner: Verbally notified Principal.

X 6 Due to injury, the dlaimant is in need of (check bne):
[ (a) medical examination and treatment for:

X (b) additional medical examination and treatment for: Both wrists and arms. .
7. Due to injury, the daimant requests temporary total disability benefits because of lost compensable time from work and wages for the period of:

8. Due to the injury, the Claimant has permanent disability of the following nature and extent (check one):

[ (1) General Disability: {1 Total {1 (2) Specific Disability: [ Total
1 (3) Wage Loss {1 partial [ partial

0O o Due to the injury, the Claimant has a serious bodily disfigurement consisting of:

10a. At the time of the injury, the Claimant was paid weekly wages of $to be determined, and démands accounting of days worked and wages earmed as
provided by law.

10b. Give names and addresses of all employers for whom the Claimant has worked since the date of the accident: Spartanburg County School District
Six.

tia. Further.grounds or unusual aspects of daim: Need hearing to gét authorized medical treatment.

11b. L:st names and addresses of ali physicians or other medical specxahsts who have seen or treated the Claxmant as a result of the accident:
Family Practice at Spartanburg Regional Medical. Center, "Sptbg., SC; and Dr. Robert Ringel; 460 Langdon St., Sptbg., SC 29302.

11c.  To the best of your knowledge, did you have any prior permanent disability? No,

12. Appropriate benefits as provided in the Act for the above grounds and other relief as the Workers’ Compensation Commission may direct as just anc
proper.

[0 13a. I am filing a claim. I am not requesting a hearing at this time.

bd

13b. I am requesting a hearing. A $25 fee is required.
Estimated time needed for hearing: 30 Minutes

1 venfy th?uwb/fjns form are

curate and true to the best of my knowledge.

Attorney o / 4 ﬂh’./ 2ol7
" Prexparer’s Signgtare Title Email : Date —
gh R.67-210 and R 67-601 through R.67-615. Quesbons about the use of this form may be directed to the Commission s\dalms
VAICC Form-{ o Employee 's Notice of Clalm and/o
Revsd9/07 © A EN @E @ T Request for Hearin

17 .
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NCC File #: 1011278

South Carolina Workers’ Compensation. :(_,_.nmis'sAiOn o
-Carrier File #:

4612 Marion Street o Post Office Box 1715
Columbia, South. Carolina 29202-1715

Carrier Code #: _ 00926

(803) 737-5723

L EIN #:
WWW,WCC.SC.goV Er'np,loyer,FEIN .

Claimant’s Name: Beverly R. Wheeler SSN: Employer's Name: Spartanburg Copnty.School.Di ng
. e —_ . : 5.‘..3;2‘,‘*-.1..'.\“ 9
Address: Address: _ Shoals Rd.
R — - ’_ . T ;\m .
City: __Moore State: SC  Zip: 29369 Gity: _ Roebuck - State: 'SC Zip: 29376
Homie Phone: ’ ork Phone:  ( ) - Insurance Carrier: Wausau Business Insurance
Co./Liberty Mutual
Insurance Co.
Preparer’s Name: Toney 1. Lister Law Firm:  Lister, Flynn & Kelly, PA Preparer’s Phone #:  864-582-3770

Complete each information blank. To request a hearing, check Box 13b, indicate the kinds of benefits claimed by checking the box(es) at
Lines 6, 7, 8, and 9, and file this form in duplicate.
A claim for workers’ compensation benefits is made based on the following grounds: Injury X  Date of Injury or Illness: 5/18/2010___

la.  The claimant sustained an injury to both wrists and armns on May 18, 2010 in Spartanburg County, State of SC.
ib. Body part(s) affected are: Both wrists and arms. Briefly describe hoiw the accident occurved. Working :as custodian twenty yea

2. Both the daimant and the employer were subject to the South Carolina Workers’ Compensation Act at the Bme of injury.

3 The relationship of employer and employee existed at the time of injury.

4. At the time of the injury the claimant was performing services arising out of and in-the course of employment.

5 Notice of the accidental injury was given to the Employer on-Aug. 10, 2010 in the following rhanner: Verbally notified Prindpal.

X 6. Due to injury, the daimant is in need of (check one):
3 (a) medical examination and treatment for: __
X (b) additional medical examination and treatment for: Both wrists and arms,
0 7. Due to injury, the daimant requests temporary total disability benefits because of lost compensable time from work and wages for the period of:

1 s _ Due to the injury, the Claimant has permanent disability of the following nature and extent (check one):

{1 (1) General Disability: ] Total [ (2)-Spedific Disability: ] Total
3 (3) wage Loss ] Partial . [ partial

0 o Due to the injury, the Claimant-has a serious bodily disfigurement consisting of:

10a. At the time of the injury, the Claimant was paid weekly wages of $to be determined, and demands accounting of days worked and wages eamed as
provided by law. ’

10b. Give names and addresses of all employers for whom the Claimant has worked since the date of the accdent Spartznburg County School District
Six. -

1la. Further grounds or unusual aspects of daim: Need hearing to get authorized medical treatment.

11b. List names and addresses of all physmans or other medical speaalists who have seen or tréated the Claimant as a result of the acddent:
- Family Practice at Spartanburg Regional Medical Center, 853 N. Church St., Sptbg., SC.29303; and Dr. Robert Ringel, 460 Langdon St., Sptbg., SC
29302.

1ic. Tothe best of your knowledge, did you have any prior permanent dlsabllnty7 No

12. Appropriate benefits as provided in the Act for the above grounds and other relief as the-Workers’ Compensation Commission may direct as just and
proper.

[ 13a. I am filing a claim. I am not requesting a hearing at this time.

X 13b. I am requesting a hearing. A $25 fee is required.
14. Estimated time needed for hearing: 30 Minutes
I verify tthS form are accurate and true to the best of my knowledge.

% ' Attomey . . . N 3/ Hu 2”’”
; - : T Tide - - -~ Email - ' - pas - &
‘ough R.67-210 and R. 67—601 through R. 67-615 Quesbons about the use of this form may be directed to the Commxsswn S Claxms

* Department. - . WD T .
AZCC Form # 50 A - N o ' . Employees Notice of Clalm aTa /o

RE\}:iSEd 9(07‘. - ) S S &ﬁ%? ‘ o : Request for Heéarini



South Carolina Workers' Co  ensation Commission " ICCFile# 1011278

P.O. Box 1715 e 1612 Mariori Street .  Carrier File # WC550-700565
Columbia, South Carolina 29202-1715 - Carrier Code #
(803) 737-5700 ~ . o . o Employer FEIN
Beverly R. Wheeler ‘ Spartanburg County School District Six
Claimant's Name ) SSN - Employer’s Name

B , Moore, SC 29369 ) 848360 Cavalier Way, Roebuck, SC 29376
Address T City State Zip Address. o ‘W a ‘‘‘‘‘‘ Zip

] . Wausau Business Insurance Company A ""’

Home Phone Work Phone : Insurance Carer

' - Jason A. Griggs - - (864) 527-3288 _

" Preparers Name Phone # aosuEREy

Complete each information blank. Specify clearly when contentions are admitted in part and denied in part.
The employer-insurance carrier in answer to the claim, respectfully shows:
1. ltis (admitted) (denied) that the employee sustained an injury on or about the date set forth in the application. The
reasons for denial are:

2. Itis (admitted) (denied) that both the employer and employee were subject to the Workers’ Compensation Act at the
time in question. The reasons for denial are:  But sée #1.

,
\

tefed atthe ti Lme in r‘uestlon The reasans for

u(

3. ltic (admitted) (denied) that the relationship of smpleyer and emplo
denial are:  But see #1. . .

4.  ltis (admilled) (denied) fhat at the time in question the employee was performing services arising out of and in the
course of employment. The reasons for denial are:

5.  Itis (admitted) (denied) that notice of injury was given the employer. The reasons for denial are:

6. Iltis (admitted) (denied) that the employee needs or is entitled to additional medical care as a result of injury. The
reasons for denial are: .

7. ltis (admiffteé) (denied) that the employee is entitled to temporary total disability for the period(s) of.

8.  ltis (admitted) (denied) that the employee is permanently disabled.. The reasons for denial are:

9. Itis (admitted) (denied) that the employee has a serious disfigurement.

10. Itis contended that an average weekly wage of $§  [To Be Provided] applies, according to attached accounting
of employee's eamings as provided by law. :

11. Further contentions or grounds of defense are:  Defendants reserve the right to amend and to assert defenses as
they become aware of them. )

1 certify that I have served this document pursuant to R.67-212 by delivering a copy to Toney J. Lister, Esquire,

Name

421 Marion Ave,, P.O. Box 2929, Spartanburg, SC 29304-2929 and Virginia Crocker, Judicial Director, SC WCC, P.O. Box 1715, Columbia, SC 29202
Address

on the day of September._ , 12010 /7, by [ fig§d clgss mail; (1 personal service; (] certified mail.
lve is form are accurate and true to the e# f my ki
ok _ | A September 27, 2010
pareps ature, Attorney for Defendants Crieri L. Fbx JCerffier\ Date
aso >riggs

Willson Jones Carter & Baxley, P.A.
872 S. Pleasantburg Drive
Greenville, SC 29607

Refer to R.67-205 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commission's Judicial Department.
Pursuant to.R.67-606, a Fon'n 20 must be ﬁled with the-Claims Department at least 30 days from me date of filing this form.

wccC FORM#51  REV.DATE 9/90 APP @6& ' Employers Answer to Request for Hearing



" Signature:

South Carolina Workers’ Compensation Commission.

1612 Marion St. PRE-HEARING BRIEF

P.0. BOX 1715 WCC File No: 1011278
Columbia, SC 292021715 , -
(803) 737-5739 '

h _ LWCC.. SC.QOV

Employer's Name: _Spartanburg County School District Six

Claimant's Name: _Bevedwel Whesler

Address: ' : Address: 1390 Cavalier Way
City: » Moprg- __ State: SC_ Zip: 29369 City: Roebuck , State: SC  Zip: 29376
Home Phone: Work Phone: o Carrier:  'Wausau Business Insurance Company

Preparer's Name:  Jason A. Griggs, Attorney for Defendants Preparer’s Phone #:  (864) 527-3288

A claim for workers’ compensatlon benefits is made based on the following grounds:
& 1njury [ Tiness: (] Repetitive Trauma

1. Compensation Rate: $336.34 2. AWW:  $504.49 Date of Injury: May 18,2010

3. Type of injury and body part(s): Alleged Bilateral Carpal Tunnel Syndrome

4. Facts in controversy: (1) Compensability? The claimant presents-a-statement from Dr. Robert Ringel, a neurologist, in support

' their position. Claimant first.saw Dr. Ringel on May 17, 2010, and his records from that date: does n

make any mention of a work-related problem, nor do they contain any allegation from the claimant th

the problem was work-related. Additionally, claimant indicated her regular group health insurance wou

be covering her treatment. Claimant returned to Dr. Ringel on June 28, 2010, again there is no mention

the problem being work-related. The July 9, 2010 note, does not mention any work-related allegation

On August 10, 2010, claimant’s attorney wrote a letter to Dr. Ringel soliciting a causation statement. (

August 23, 2010, Dr. Ringel produced the medical causation statement the claimant now relies on. Tl

Defendants have a statement from Dr. Edwin Rudisill, a hand surgeon, indicating the daimant’s problen

are not causally related. Dr. Rudisill reviewed job descriptions and medical records from Dr. Ringel and
claimant’s family doctor.

(2) Is the claimant’s claim barred by notice under~§42-15—20 (c)?
Legal issues involved: _ See No..4. Also, S.C. §42-1-172.

Unusual aspects:

Witnesses (designate if expert):*  Karen Bush, Chris Smutzer

Exhibits: . Claimant’s deposition transcript, job descriptions and lists detailing claimant’s responsibilities
Medical evidence (indicate report pursuant to R.67-612; deposition or appearance): SEE APA SUBMISSIONS

0 L N

10. Name, address, and specialty, if any, of the treating physician:  N/A
11.  Impairment rating(s); body past(s); physician.and date of opinion: N/A

12.  Iam amendfng Ay Form 50751 in the following mariner:
I verify the contents’of ra nd true to the best of my knowledge.

Email: jagriggé@wjlaw.net

fﬁ/ﬁ, Griggs, Zﬂéﬁﬁones Carter & Baxley, P.A.
Date of hearidg: ember 4, 2010

On behalf of [] Claimant  [X} Employer
I certify that I have served th|s document pursuant to R.67-212 by delivering a copy to TONEY J. LISTER, Esquire; 421 Marion Ave,,

Name

Time needed for hearing:

P.O. Box 2929, Spartanburg,, SC 29304-2929 and Commissioner David Huffstetler, SCWCC, P.O. Box 1715 Columbxa SC 29202-1715
Address

October 2010 by [ first class mail; (1 personal service; (1 certified mail.
October 26, 2010

y “AATY Y
Cher L FOJ(_}Z’ertlf‘ ier -

Date

‘ File this form and proof of service on the opposing party according to R. 67-611 and R.67-212 Do not send medical reports
* Commlsswners reserve the nght to admlt expert wnnesses at heanngs .

_APP 065
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Wheeler B 11-4
~==[ P 1]~~~

SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NO. 101127@mesuesmss

N
S EERIERS

3y

0 St (T
LR iu-f{z.‘ir"‘i

EMPLOYEE/CLAIMANT: BEVERLY R. WHEELER‘
EMPLOYER: SPARTANBURG SCHOOL DISTRICT 6

INSURER: WAUSAU BUSINESS INSURANCE COMPANY

SOUTH CAROLINA WORKERS' COMPENSATION HEARING

PURSUANT TO NOTICE OF THE WORKERS’ COMPENSATION
HEARING, THE WITHIN HEARING WAS TAKEN ON THE 4TH
DAY OF NQOVEMBER, 2010, COMMENCING AT THE HOUR OF 1:41
PM IN SPARTANBURG, SOUTH CAROLINA, ATTENDED BY

COUNSEL AS FOLLOWS:

KATHRYN BOSTROM,
VERBATIM COURT REPORTER

BOSTROM REPORTING
109 KYLE AVENUE
INMAN, S§.C. 29349
803-446-7040

file://C:\Documents and'-Sett-_ings\tg.ilbert.LFm%&l Séttings\Temporary Internet Fi... 11/3 0/2010
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~——[ P 2]---

APPEARANCES

FOR THE CLAIMANT:
TONEY J. LISTER, ESQUIRE
LISTER FLYNN & KELLEY, PA
PO BOX 2929
SPARTANBURG, SC 29304

FOR THE EMPLOYER/

CARRIER:
JASON A. GRIGGS, ESQUIRE
WILLSON JONES CARTER & BAXLEY, PA
872 S. PLEASANTBURG DRIVE »
GREENVILLE, SC 29607

" fle://C\Documents and Settings\teilbert LFKARRNOGI Settings\Temporary Internet Fi... 11/30/2010
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._.._[ P 3]_._._

INDEX

WifNESS“#l.BEVERLYIWHEELER

DIRECT EXAMINATION BY MR. LISTER .

CROSS EXAMINATION BY MR. GRIGGS . . . .

WITNESS #2 KAREN BUSH

DIRECT EXAMINATION BY MR. GRIGGS

CROSS EXAMINATION BY MR. LISTER

CERTIFICATE . . . + =+ v « « « « « -«
EXHIBITS

THERE WERE NO EXHIBITS MARKED DURING THIS HEARING.

31

40

43

46

23
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Page 4 ot 46

PURSUANT TO NOTICE OF HEARING, THE WITHIN HEARING
WAS TAKEN BY THE ABOVE-NAMED COURT REPORTER, A NOTARY
PUBLIC FOR THE STATE OF SOUTH CAROLINA, IN SPARTANBURG,
SOUTH CAROLINA.
o % % % ok ok x % x %
COMMISSIONER HUFFSTETLER:
THIS IS A WORKERS’ COMPENSATION FILE NUMBER
1011278. THE CASE OF THE CLAIMANT BEVERLY R.
WHEELER VERSUS THE EMPLOYER SPARTANBURG SCHOOL
DISTRICT 6. THE CARRIER IS WAUSAU BUSINESS
INSURANCE COMPANY. THE CLAIMANT IS PRESENT.
SHE IS REPRESENTED BY ATTORNEY TONY J. LISTER.
THE EMPLOYER/CARRIER IS REPRESENTED BY ATTORNEY
JASON A. GRIGGS. THE CASE IS SET TO CONSIDER
ISSUES OUTLINED IN FORMS 50 AND 51. THE
AVERAGE WEEKLY WAGE IS $504.49 WITH A
COMPENSATION RATE OF $336.34. THE DATE OF
ACCIDENT IS MAY 18, 2010. ARE THERE ANY
OBJECTION TO THOSE ITEMS, JURISDICTION, VENUE
OR ANY OF THE APA SUBMISSIONS?
MR. LISTER:
NOT FROM THE CLAIMANT.
MR. GRIGGS:
NO, SIR.

COMMISSIONER HUFFSTETLER:

24
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WITHOUT OBJﬁCTICN; THE coMMISSIbN FILE BEcomés
PART OF THE RECORD WITH THE EXCEPTION OF SELF-
SERVING DECLARATIONS AND UNSTIPULATED MEDICAL’
REPORTS. CLATMANT TAKES POSITION THAT SHE
SUFFERS FROM BILATERAL CARPAL TUNNEL SYNDROME
DUE TO REPETITIVE TRAUMA ON HER JOB. SHE SEEKS
PAYMENT OF ALL CAUSALLY RELATED MEDICAL
TREATMENT RECEIVED TO DATE. SHE IS NOT SEEKING
COMPENSATION FOR TEMPORARY TOTAL DISABILITY AT
THIS TIME. SHE SEEKS ADDITIONAL MEDICAL
TREATMENT, THAT BEING SURGERY, THROUGH DR.
KEITH. DEFENSE TAKES POSITION THE CLAIMANT WAS
NOT INJURED BY ACCIDEﬁT ARISING OUT OF AND IN
THE COURSE OF EMPLOYMENT AND IN PARTICULAR THAT
HER PROBLEMS DO NOT MEET THE REQUIREMENTS OF
SECTION 42-1-172. THEY ALSO TAKE THE POSITION
SHE DID NOT GIVE NOTICE AS REQUIRED UNDER
SECTION 42~15-20. IS.THAf CORRECT?

MR. LISTER:
YES, SIR.

MR. GRIGGS:
YES, SIR.
* * * * * k x k * 4% * % * k K X

THE WITNESS WAS DULY SWORN TO TELL THE TRUTH, THE

WHOLE TRUTH AND NOTHING BUT THE TRUTH CONCERNING THE

o f}lgi//C:\Dbcuments and Seﬁmgs\igilbeﬂ.LFIARR/\Qg&l .Seﬁings\Temﬁorary Internéi Fi... 11/30/2010
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MATTER HEREIN:

* Kk ok *x * Kk & X * kx Kk Kk * k K %

BEVERLY WHEELER,

BEING FIRST DULY SWORN OR AFFIRMED, TESTIFIED ON HIS

OATH AS FOLLOWS:
COMMISSIONER HUFFSTETLER:
MR. LISTER?

DIRECT EXAMINATION

BY MR. LISTER:

Q

BEVERLY, WHERE DO YOU LIVE?

I LIYE'AT . MOORE, SC.
THAT’S IN SPARTANBURG COUNTY?

IN SPARTANBURG COUNTY.

AND, WHO DO YOU LIVE WITH?

I LIVE WITH MY MOTHER, MY DAUGHTER AND MY SON.

"AND, HOW OLD IS YOUR MOTHER?:

MY MOTHER, 79.

AND, HOW OLD ARE YOUR CHILDREN?

MY SON IS 21, MY DAUGHTER IS 28.

ARE YOU RIGHT-HANDED OR LEFT-HANDED?

I’M RIGHT-HANDED.

WHAT IS YOUR HEIGHT AND YOUR WEIGHT?

MY HEIGHT IS 5’2 AND MY WEIGHT IS 125.

IS THAT YOUR NORMAL WEIGHT, OR HAVE YOU GAINED OR

LOST ANY WEIGHT IN THE LAST TWELVE MONTHS?

fle-//C\Pocuments and Settines\teilbert. LFKARTNOGhI Settings\Temporary Internet Fi... .11/30/2010
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I HAVE GAINEﬁ SOME WEIGﬁT.

AND, WHAT EDUCATION OR FORMAL SCHOOLING DO YOU HAVE?
HIGH SCHOOL DIPLOMA -— THROUGH THE TWELFTH GRADE.
WHAT YEAR DID YOU FINISH THE TWELFTH GRADE?

1982.

AND, YOU FINISHED THE TWELFTH GRADE WHERE?

AT DORMAN HIGH SCHOOL.

AND, THAT’S THE SAME PLACE YOU WORK NOW, DISTRICT 6,
PART OF DISTRICT 67?

YES, SIR, SAME PLACE.

SINCE YOU GRADUATED, WHAT JOBS HAVE YOU HAD?

SINCE I GRADUATED, I WORKED AT THE SPARTANBURG
REGIONAL MEDICAL CENTER, I WORKED AT CORPORATE HEAD
OF EXTENDED STAY, AND I DONE WORK IN SPARTANBURG
COMMUNITY COLLEGE.

YOU’ VE HAD THOSE JOBS BESIDES WORKING FOR
SPARTANBURG SCHOOL DISTRICT 62

THAT’S.RIGHT. |

HOW MANY YEARS HAVE YOU WORKED FOR SPARTANBURG
SCHOOL DISTRICT 62

FOR 20 YEARS NOW.

HAVE THEY BEEN CONTINUOUS YEARS, OR WAS THERE A
BREAK FOR THESE OTHER POSITIONS OF EMPLOYMENT DURING
THAT TIME PERIOD?

IT WAS A BREAK IN BETWEEN THE EMPLOYMENTS.

27
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AND,'HOW.LONG DID YOU WORK Foﬁ‘EXTENDED STAY?‘

I WORKED FOR EXTENDED STAY FOR ABOUT AT LEAST -- LET
ME THINK. I WORKED FOR EXTENDED STAY IT HAD TO BE
ABOUT THREE MONTHS.

WAS THAT AFTER YOU HAD WORKED AT SPARTANBURG SCHOOL
DISTRICT 6 FOR THE FIRST TIME?

YES. |

HOW LONG DID YOU WORK FOR SPARTANBURG SCHOOL
DISTRICT 6 THE FIRST TIME?

THE FIRST TIME WAS ABOUT FOR 15 YEARS.

AND, THEN YOU WENT TO EXTENDED STAY?

I WENT TO EXTENDED STAY.

FOR ABOUT 3 MONTHS?l

3 MONTHS.

AND, THEN WHERE DID YOU GO AFTER THAT?

AFTER THAT, I WENT TO SPARTANBURG COMMUNITY COLLEGE.
NOW, THE FIRST TIME YOU WERE AT SCHOOL DISTRICT 6,
WHAT DID YOU DO, WHAT K;&D OF WORK?

AT DISTRICT 67

AT DISTRICT 6.

AT DISTRICT 6 I DUST, I MOP, I PULL TRASH, I CLEAN
THE BATHROOMS AND I CLEAN THE OFFICE AND NURSE’S
STATION.

THAT’S WHAT YOU DID THE FIRST TIME YOU WERE THERE?

THE FIRST TIME I WAS THERE, THAT WAS THE 6TH GRADE

28
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HALL AND THE LOBBY AREA..

WERE YOU A CUSTODIAN THE FIRST TIME YOU WERE THERE?
Aﬁﬁ,mTﬁEN; Yoﬁ WEﬁT TO EXTENDED STAY, WHAT.DID You
DO AT EXTENDED STAY FOR THOSE THREE MONTHS?

AT EXTENDED STAY I CLEANED UP THE OFFICE.

YOU WERE ALSO A CUSTODIAN?

A CUSTODIAN, YES.

AND, THEN YOU WENT TO COMMUNITY COLLEGE WHICH USED
TO BE SPARTANBURG TECHNICAL SCHOOL?

YES.

YOU WERE THERE FOR ONE MONTH?

LéT ME THINK. YEAH, I WAS THERE FOR ABOUT ONE
MONTH.

WERE YOU ALSO A CUSTODIAN AT SPARTANBURG COMMUNITY
COLLEGE?

YEAH.

WHEN OR ABOUT WHEN DID YOU COME BACK TO WORK AT
SCHOOL DISTRICT 67

I CAME BACK IN 2004 IS WHEN I CAME BACK.

OKAY, AND WHAT KIND OF WORK DID YOU DO WHEN YOU CAME
BACK OR RETURNED TO SCHOOL DISTRICT 62 .

WHEN I CAME BACK I FIRST CLEANED THE 8TH GRADE,
CLEANED THE 8TH GRADE HALL CLEAN AND THEN I CLEANED

TWO -- IT WAS TWO EXTRA BUILDINGS ON THE OUTSIDE I

Ce , o o S : 29
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| : 1 - CLEBNED AND THE OFFICE.

2 Q HOW ABOUT IN MAY OF 2010, WERE YOU STILL WORKING AT
3 SCHOOL DISTRICT 6 AS A CUSTODIAN?

DU N s
5 Q WHAT WERE YOUR JOB DUTIES AT THAT TIME?
6 A AT THAT TIME I WAS CLEANING THE 6TH GRADE HALL AND
7 MY DUTIES ON 6TH GRADE HALL WERE TO CLEAN MR.
8 SMUTZER’S OFFICE AND TO CLEAN THE CLASSROOMS AND
9 ALSO TO DETAIL ONE CLASSROOM A DAY AND OUTSIDE THE
10 HALLS TO MBKE SURE THAT WE KEEP OUR CORNERS AND THE
11 BASEBOARDS CLEANED AND OUR WALLS CLEANED AND I ALSO
12 CLEANED THE GIRLS’ BATHROOM, THE BOYS’ BATHROOM AND
13 . THE TEACHERS' LOUNGE, I CLEANED THE MEN’S AND

14 WOMEN’ S BATHROOM.

15 Q IN MAY OF 2010 HOW MANY HOURS A DAY DID YOU WORK?
16 - A I WORKED EIGHT HOURS.

17 Q AND, HOW MANY BREAKS DID YOU GET DURING THAT TIME
18 PEﬁIOD? |

19 -\ AT THAT TIME I GOT ONE BREAK.

- 20 Q HOW MANY -BREAKS WERE YOU SUPPOSED TO GET DURING THAT
21 TIME PERIOD?

22 .\ I WAS TO GET THREE BREAKS.

23 0 AND, WHY DIDN'T YOU TAKE THE OTHER TWO BREAKS?

24 A AFTER I COME TO THE 6TH GRADE HALL, WHEN WE FIRST
25 COME IN, WE DO OUR MATS AND OUR GLASS DOORS AND WE
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1' DO OUR RESTROOMS AND wE éWEEP OUR HALLS, AND AFTER I
2 GOT FINISHED WITH THAT, I GO STRAIGHT TO THE OFFICE
3 TO DO THE NURSE’S STATION --
4 o) OKAY .
5 A —— THEN I WOULD TAKE MY BREAK.
6 o) YOU DIDN’T HAVE TIME TO TAKE THE OTHER BREAKS?
7 A NO, WE DIDN’T HAVE TIME.
8 o) HOW MANY DAYS A WEEK, WERE YOU WORKING IN MAY OF
9 2010 OUT 1IN DISTRIéT 62 |
10 A HOW MANY DAYS?
11 Q  UH-HUH.
12 A IT WAS FIVE DAYS.
13 Q AND, WHAT SHIFT.WERE YOU WORKING?
14 A SECOND SHIFT.
15 0 AND, WHAT IS THE SECOND SHIFT? WHEN DO YOU COME ON
16 AND WHEN DO YOU GET TO LEAVE?"
17 A YOU COME IN AT 12, OR NOON WE GET OFF AT 8, 8
18 O’ CLOCK. |
19 Q DID YOU SAY THAT YOU CLEANED THE 6TH GRADE HALL?
20 A YES. -
21 Q HOW BIG IS THE 6TH GRADE HALL?
22 A I REALLY CAN’T SAY HOW BIG IT IS ~-
23 o) 'HOW MANY CLASSROOMS WERE ON THE 6TH GRADE HALL?
24 A IT’S 15 CLASSROOMS.
25 Q DiD YOU HAVE TO CLEAN ALL THOSE CLASSROOMS?

: - LS 31
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YES.

DID YOU CLEAN THEM EVERY DAY?

EVERY DAY.

AND; THEN YOU SAID SOMETHING ABOUT DETAILING“OﬁE
EVERY DAY?

YES, WE DETAIL A ROOM A DAY.

HOW MANY BATHROOMS DID YOU HAVE TO CLEAN EVERY DAY?
ALTOGETHER WITH THE KIDS’ AND THE MEN’S AND WOMEN’S
BATHROOM, THAT WAS FOUR BATHROOMS.

BESIDES THE HALL AND THE 15 CLASSROOMS AND THE
BATHROOMS, WHAT ELSE, IF ANYTHING DID YOU HAVE TO
CLEAN?

I GO TO THE OFFICE BEFORE scnodL GOT OUT AND CLEAN
THE NURSE’S STATION. AND, IT’S ANOTHER ROOM -- IT’S
A FILE ROOM WITH A COFFEE ROOM AND I HAVE TO PULL
TRASH, EMPTY THE COFFEE POT, CLEAN THE COFFEE POT
AND THE MICROWAVE AND I WOULD MOP THAT ROOM.

HOW MANY OFFICES WOULD YOU HAVE TO CLEAN BESIDES THE
HALL AND THE CLASSROOMS?

ALTOGETHER, THE PRINCIPAL’S OFFICE, AND IT’'S JUST
ONE BIG OFFICE IN TOGETHER.

HOW ABOUT THE ASSISTANT PRINCIPAL’S OFFICE, DID YOU
HAVE TO CLEAN THAT ONE TOO?

YES, THAT’S ON THE SIXTH GRADE.

DID YOU HAVE TO DO ANY WORK IN THE GYMNASIUM OR
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GYMNASIUM AREA?

I HAVE BEFORE.

HOW ABOUT IN MAY OF 2010, WERE YOU WORKING IN THE

AREA OF THE GYM IN ADDITION TO THE HALLWAY YOU TOLD

US ABOUT?

ON MAY 10TH, I WASN’T THAT DAY.

HOW ABOUT DURING THAT TIME PERTOD?

DURING THAT TIME PERIOD, YES.

WHAT EQUTIPMENT WOULD YOU USE TO DO THIS CLEANING?

I USED A CHEMICAL BOTTLES AND I ALSO HAVE A BUCKET,
A BUCKET FULL OF WATER WITH THE CHEMICAL IN IT. I
HAD THE DUST MOP, THE BROOM, THE DUST PAN AND I HAVE
A LONG HANDLE SCRAPER AND A DUSTER. -

DID YOU EVER USE A VACUUM CLEANER? .

YES.

AND, WHAT WOULD YOU USE THE VACUUM CLEANER FOR?

I WOULD USE THE VACUUM CLEANER ALSO, THAT'S FOR
CLEANING THE OFFICE, MR. SMUTZER’'S OFFICE, THE MAIN
OFFICE AND ALSO TO CLEAN OUR MATS ALSO TOO.

DID YOU USE BROOMS?

YES, IF THE VACUUM CLEANER DIDN/T PICK UP, I USED
THE BROOM TO SWEEP.

HOW DID YOU CLEAN THESE TOILETS? WHAT EQUIPMENT DO
YOU USE TO CLEAN THE TOILETS?

WE HAVE A TOILET BRUSH TO CLEAN INSIDE OF THE TOILET
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AND ALSO I GﬁT'A.ﬁAG AND,CHEMICAL BOTTLE TO CLEAN
THE OUTSIDE OF THE COMMODES AND THE SINKS.

YOU SAID SOMETHING ABOUT SCRAPERS, WHAT KIND OF
SCRAPERS ARé WEVTALKiNG ABCUT?V

WELL, IT’S LIKEVA PUTTY KNIFE. IT'S A LONG HANDLE
SCRAPER THAT WE USED TO SCRAPE AROUND THE CORNERS IN
THE HALLS.

WHAT WAS THE HARDEST WORK YOU DID BACK THEN IN MAY
OF THIS YEAR?

THE HARDEST WORK IS SCRAPING THE CORNERS AND THE
BASEBOARDS, AND ALSO SOME OF THE MOPPING.

WHAT PARTS OF THE BODY DID YOU HAVE TO USE TO DO
THESE-fﬁINGS?

MY HANDS.

DID YOU PUT ANY PRESSURE ON YOUR HANDS DURING THIS
TIME PERIOD?

YES.

DID YOU START HAVING ANY PROBLEMS WITH YOUR HANDS AT
ANY TIME?

YES, I DID.

TELL US ABOUT THAT, PLEASE.

I STARTED HAVING NUMBNESS AND TINGLING AND ALSO PAIN
SHOOTING THROUGH MY HANDS AND WRISTS.

WAS THIS ALL THE TIME OR SOME OF THE TIME, OR WHEN

DID YOU EXPERIENCE THIS PAIN?

e
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B 1 | A AT THE TIME, IT WAS SOME OF THE TIME.

2 Q I’'M LOOKING AT YOUR AMENDED 50, OUR AMENDED 50 AND
3 YOU ALLEGE ON MAY 18TH, 2010, THAT YOU HAD PROBLEMS
. WITH éOTH WRISTS; TELL US WHAT HAPPENED on MAleof}
5 I’'M SORRY, MAY 18TH, 20107?
6 A ON MAY 18TH, MY WHOLE RIGHT HAND JUST WENT NUMB. I
7 COULDN’ T PICK UP THE PHONE. I COULDN'T USE THE

8 PHONE, IT JUST WENT NUMB AND TINGLING. BAND, THE
9 PAIN SHOT THROUGH THE WRIST, SHOT THROUGH BOTH

10 WRISTS.

11 o WHAT PROBLEMS ARE YOU HAVING NOW WITH THESE WRISTS

12 AND ARMS AND HANDS, IF ANY?

13 A PAIN AT THIS MOMENT,vRIGﬁT NOW, IT STILL SHOOTS

14 THROUGH THE WRIST. WHEN I PICK UP SOMETHING, AT

15 TIMES WHEN I PICK UP THE MOP AND I SCRUB THE INSIDE
16 OF THE COMMODES OUT, I FEEL PAIN SHOOTING THROUGH MY
17 WRISTS IRRITATING MY WRISTS. AND, ALSO, AT TIMES
18 WHEN I TURNED CORNERS WITH TﬁE DUST MOP.

19 0 IS THERE ANYTHING THAT MAKES IT HURT WORSE THAN

20 OTHERS?

21 A THE SCRUBBING COMMODES MAKES IT HURT WORSE.

22 Q YOU REPORTED THIS, OR DID YOU REPORT THIS TO

23 ANYBODY?

24 A I DID MENTION IT. T TALKED TO THE HEALTH NURSE.

25 0 WHEN DID YOU TALK TO THE HEALTH NURSE?
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I TALKED TO HER IN MAY.

DID YOU TALK TO ANYBODY ELSE ABOUT THESE INJURIES TO
YOUR ARMS AND YOUR WRISTS?

NO, I TOLD MS. BUSH IN JUNE ABOUT MY HA

IN JUNE, THAT WAS 2010, JUNE OF THIS YEAR?

YES, SIR.

TELL US ABOUT THAT CONVERSATION AS YOU RECALL IT.
WELL, I WENT IN THE OFFICE TO TELL HER ABOUT MY HAND
—— IT WAS IRRITATING ME. SHE WAS JUST EXPLAINING TO
ME THAT ABOUT THAT -- ONE OF THE TEACHERS THAT HAD
GQT HURT AND THAT WAS UNDER WORKMANS' COMP.

DID YOU TALK TO HER AT ANY OTHER TIME ABOUT THESE
PROBLEMS WITH YOUR HANDS AND WRISTS?

I JUST MENTIONED IT TO HER AGAIN.IN AUGUST THAT THE
WORK WAS IRRITATING.

DID YOU AT ANY TIME TELL MRS. BUSH -THAT THE WORK HAD

CAUSED THESE PROBLEMS?

NO, I DIDN’T MENTION THAT TO HER AT THE TIME.

DID YOU MENTION THAT TO HER IN JUNE?

YEAH, I DID MENTION THAT TO HER IN JUNE.

WHEN DID YOU FIND OUT'fHE WORK WAS CAUSING THAT,
WHEN DID YOU THINK THE WORK WAS CAUSING IT?

I FELT THAT THE WORK WAS CAUSING IT BACK IN WHEN IT
WAS MESSING WITH ME BACK HERE IN MAY.

DID YOU REPORT TO ANYBODY AT WORK THAT THE WORK WAS
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CAUSING IT OR IRRITATING IT?
AT FIRST I DIDN'T, NO.

HOW ABOUT LATER? DID YOU EVER TELL ANYBODY AT WORK?

I JUST TOLD ~-- I JUST SPOKE TC THE HEALTH NURSE

ABOUT IT. I TOLD SOME OF MY CO~-EMPLOYEES ALSO THAT
MY HAND WAS HURTING AT WORK.

DID YOU TELL MRS. BUSH, THE PRINCIPAL SITTING TO MY
RIGHT THAT IT WAS CAUSED BY WORK OR HURTING YOU AND
IRRITATED BY WORK?

NO, I DIDN’'T COME OUT AND TELL HER.

DID YOU TALK TO THE NURSE?

YES.

biD YOU EVER FILL OUT ANY TYPE OF CLAIM FORM OR ANY
TYPE OF REPORT AT WORK THAT IT WAS CAUSED BY IT --
YOUR JOB?

THERE WASN'’T NO CLAIM FORM THAT WAS GIVEN THAT I
FILLED OUT.

DID YOU EVER GO TO THE DOCTOR WITH THESE PROBLEMS?

. YES.

WHEN DID YOU GO TO THE DOCTOR?

I WENT TO THE DOCTOR IN MAY, I DID GO TO THE DOCTOR
IN MAY.

WHICH DOCTOR DID YOU GO TO?

I WENT TO A DOCTOR OF FAMILY MEDICINE.

AND, WHAT TREATMENT, IF ANY, DID YOU RECEIVE THERE?

37
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HE JUST GOT A ‘TOOTHPICK AND JUST POKED MY HAND IN
DIFFERENT PLACES --

OKAY .

-—~ AND ASKED ME IF THE HAND FELT DIFFERENT FROM THE

OTHER HAND, AND THEN THAT’S WHEN HE RECOMMENDED ME
TO THE NEUROLOGIST.
AND, THAT WAS DR. RINGEL?

DR. RINGEL.

HAD YOU EVER SEEN DR. RINGEL BEFORE?

YES.

YOU HAD SEEN HIM BEFORE?

I HAD SEEN HIM BEFORE.

WHAT DID YOU SEE'HiM BEFORE FOR?

I SEEN HIM,.I HAD SEEN HIM ABOUT MY HANDS.V MY
DOCTOR AT FAMILY MEDICINE SENT ME TO SEE DR:. RINGEL.
AND, WHEN WAS THAT?

THAT WAS IN AUGUST.

OF WHAT YEAR?

2010.

THE FTRST TIME YOU SAW HIM WAS WHEN, THOUGH?

THE FIRST TIME I SAW HIM WAS SEPTEMBER 9TH. I HAD
AN APPOINTMENT WITH DR. RINGEL IN AUGUST AND I
DIDN’T GET Tb MAKE THAT APPOINTMENT WITH HIM FIRST,
30 THEY SET IT UP FOR SEPTEMBER QTH WHEN I SEEN HIM.

THAT WAS THE FIRST TIME YOU SAW HIM?
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| ’i A THE-FIRST TIME I SAW HiM.
2 Q DID YOU SEE ANYBODY ELSE IN THAT OFFICE PRIOR TO
3 THAT TIME?
4 A PRIOR TO THAT? AFTER DR. RINGEL, I SEEN‘DR;>KEITH.
5 o} OKAY., NOW, IF DR. RINGEL’S REPORT SAYS THAT YOU SAW
6 HIM EARLIER THAN SEPTEMBER —-— DID YOU MAKE A MISTAKE
7 AS TO WHEN YOU FIRST SAW HIM?
8 a IT PROBABLY WAS THE 28TH, AROUND ABOUT THE 28TH
9 PROBABLY IN AUGUST. 1IT MIGHT HAVE BEEN ABOUT THE
10 28TH. I’M NOT FOR SURE.
11 Q  DID YOU SEE DR. RINGEL IN MAY OF THIS YEAR?
12 A LET ME THINK. I MIGHT HAVE DID. I KNOW I SEEN MY
13 FAMILY DOCTOR IN MAY, BUT I Mleﬂf HAVE DID SEEN DR.
14 RINGEL IN MAY. I DON’T --
15 Q AT SOME POINT -- I CUT YOU OFF, I’M SORRY.
16 A 1 MIGHT HAVE DID SEEN HIM IN MAY, BUT I CAN'T
17 EXACTLY REMEMBER THE DATES THAT I DID SEE HIM.
18 Q DID HE DO ANY KIND OF TESTING ON Youé HANDS AND
19 " WRISTS AND ARMS?
20 A YES, HE DID A EMG.
21 Q WOULD THAT HAVE BEEN IN MAY OF THIS YEAR, OR DO YOU
22 KNOW?
23 A IT MIGHT HAVE BEEN IN MAY BECAUSE I WENT ONE DAY FOR
24 A -- THE FIRST DAY I SEEN HIM, I HAD TO GO BACK THE
25 NEXT DAY FORT THE TEST.

| | A ) | 39
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AND, WHAT TREATMENT DID HE PROVIDE FOR YOU OTHER

THAN THE EMG TESTING?

"HE ALSO GAVE ME THE CORTISONE SHOTS. HE GAVE ME THE

TINGLING AND NUMBNESS AND THAT WAS PRETTY MUCH IT.
HE GAvﬁ ME THOSE SHOTS.

DID YOU RESPOND TO THE CORTISONE SHOTS? DID IT MAKE
YOU BETTER OR STAY ABOUT THE SAME?

IT STAYED ABOUT THE SAME.

YOU SAID A FEW MINUTES AGO HE REFERRED YOU TO
SOMEBODY ELSE?

YES.

WHO DID HE REFER YOU TO?

HE REFERRED ME TO DR. KEITH.

AND, DR. KEITH IS WHAT KIND OF DOCTOR?

ORTHOPEbIC DOCTOR.

DID YOU HAVE SURGERY LINED UP AT ONE TIME?

YES, I DID.

AND, DID YOU GO THROUGH WITH THAT SURGERY?

NO, I DIDN'T.

DID YOU TRY AND GET WORKERS’ COMPENSATION NOW TO BE
RESPONSIBLE FOR THAT SURGERY?

YES.

IS THAT THE REASON YOU DIDN’T HAVE THE SURGERY?

THAT’S THE REASON WHY I DIDN’T HAVE THE SURGERY.

40
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AND, IN YOUR OPINION, DO YOU NEED THE SURGERY NOW?

YES.

WHAT CAUSED THESE PROBLEMS WITH YOUR ARMS AND

WRISTS?

THE SAME -- LIKE WITH THE SCRUBBING THE COMMODES AND
SCRUBBING THE CORNERS AND THE MOPPING, THE SAME
MOTION, USING THE SAME MOTION EVERY DAY.
WHAT HOBBIES DO YOU HAVE?
I REALLY DON’T HAVE NO HOBBIES.
HOW ABOUT BEFORE MAY OF 2010, DID YOU HAVE ANY
HOBBIES?
NO.
HOW ABOUT THE WORK AROUND YOUR HOME? WHAT KIND OF
WORK DO YOU DO AROUND YOUR HOME?
MY SON DOES THE CLEANING UP AT HOME.
NOW, 'YOU SAID YOU TALKED TO MRS. BUSH IN AUGUST?
UH~HUH.
TELL US ABOUT fHAT CONVERSATION IN AUGUST.
MR. GRIGGS:
I'M GOING TO OBJECT. I DON’T BELIEVE THAT
THAT’S WHAT HER TESTIMONY WAS. I OBJECT TO THE
QUESTION.
COMMISSIONER HUFFSTETETLER:
I’M NOT SURE I’M FOLLOWING YOU. YOU DON'T

BELIEVE THAT'S WHAT SHE SAID, BUT I'M NOT SURE

| o | | 4l
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WHAT YOURfoBJECTION-IS?
MR. GRIGGS:
WELL, HE’S TESTIFYING FOR HER. HE SAID YOU
TALKED TO MS. BUSH IN AUGUST. THAT'S NOT THE
TESTIMONY THAT WAS JUST TAKEN. I THINK THE
TESTIMONY WAS JUNE -~ YOU MAY JUST BE MISTAKEN.
MR. LISTER:
I MAY BE MISTAKEN, COMMISSIONER, I THOUGHT SHE
SAID JUNE AND AUGUST. I THOUGHT SHE SAID JUNE
AND THEN LATER IN AUGUST.
MR. GRIGGS:
WE CAN READ IT BACK.
MR. LISTER:
I CAN START OVER AGAIN.
COMMISSIQNER HUFFSTETLER:
PLEASE DO.
WHEN DID YOU TALK TO MRS. BUSH ABOUT YOUR WRISTS AND
YOUR ARMS? .
I DID TALK TO HER IN JUNE. I DID GO TO HER OFFICE
AND TALK TO HER IN-JUNE, AND THEN I DID BRING IT UP
AGAIN IN AUGUST.
AGAIN, TELL US ABOUT THE CONVERSATION ~--—
COMMISSIONER HUFFSTETLER:
WHEN DID YOU FIRST TELL HER YOU THOUGHT IT WAS

WORK-RELATED?

42
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MS. WHEELER:

WHEN I WENT IN HER OFFICE IN JUNE AND I WAS
TALKING TO HER ABOUT MY WRISTS THEN. I WAS
JUST TELLING HER ABOUT I WENT TO SEE DR. RINGEL
AND ABOUT THAT --

COMMISSIONER HUFFSTETLER:
LISTEN TO WHAT I’'M ASKING YOU.

MS. WHEELER:
OKAY.

COMMISSIONER HUFFSTETLER:
WHEN DID YOU FIRST TELL HER, NOT CO-WORKERS,
WHEN WAS THE FIRST TIME YOU TOLD YOUR EMPLOYER
THAT YOU THOUGHT IT WAS WORK—RELATED?-

MS. WHEELER:
TELL YOU THE TRUTH, I DIDN’T COME OUT AND TELL
HER I THOUGHT IT WAS WORK-RELATED. I DIDN’'T
COME OUT AND TELL HER THAT.

COMMISSIONER HUFFSTETLER:'
WHEN DID YOU?

MS. WHEELER:
WELL I DID COME BY IN AUGUST AND TELL HER THAT
THE WORK WAS IRRITATING MY WRISTS.

COMMISSIONER HUFFSTETLER:
DO YOU KNOW WHAT DAY IN AUGUST IT WAS?

MS. WHEELER:

S : A S 43
. file¥//C:\Documents and Settings\tgilbert LFRARR Q88 Settings\Temporary Internet Fi... 11/30/2010 -



Wheeler B 11-4

——=[ P 24)---

10
11
12
13
14
15
16
17
‘18
19
20

21

22

23

24

25

Page 24 of 46

LEf ME TﬁIﬁK. i DON’ T KNOW EXACTLY -= I-K&OW
IT WAS JUST A COUPLE OF DAYS BEFORE SCHOOL
STARTED, BUT I DON’T KNOW WHAT DAY IT WAS.
COMMISSibNEﬁ HﬁFféTETLEgz. | .
I DON’T KNOW WHEN SCHOQL STARTS HERE, IS THAT
EARLY AUGUST, LATE AUGUST?
MS. WHEELER:
I WOULD SAY IT WAS LATE AUGUST.
COMMISSIONER HUFFSTETLER:
BECAUSE THE REAL QUESTION IS WAS IT BEFORE OR
AFTER AUGUST I7TH?
MS. WHEELER:
VI WILL SAY IT WOULD BE AFTER AUGUST 17TH.
COMMISSIONER HUFFSTETLER:

OKAY, THANK YOU.

- HOW DID YOU KNOW IT WAS AFTER AUGUST 17TH?

I KNOW IT WAS CLOSE TO REGISTRATION. I CanN’T

EXACTLY REMEMBER. I THINK IT WAS SOMEWHERE AFTER,

- AFTER THAT 17TH THAT I DID TELL HER ABOUT THE WORK

IRRITATING MY WRISTS.

MR. LISTER:
COMMISSIONER, I’'M LOOKING AT PAGE 20 OF THE
RESPONDENT’S BRIEF WHICH IS A LETTER FROM ME TO
DR. RINGEL. AND IF YOU LOOK AT THE FIRST

SENTENCE OF THE SECOND PARAGRAPH I WOULD LIKE
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TO'ASK HER ABOUT THE SEcéNb SENTENCE AND HER
TIME IN RELATION TO THIS LETTER TO DR. RINGEL.
MR. GRIGGS:

I OBJECT TO HIM IF HE'S GOING TO TRY TO LEAD
HER WITH THIS LETTER. I BELIEVE THAT SHE’S
ALREADY ASKED AND ANSWERED THE QUESTION.

COMMISSIONER HUFFSTETLER:
I DON’T KNOW WHAT YOU ARE GOING TO ASK, I MEAN
-~ ASK YOUR QUESTION AND WE WILL SEE IF HE
OBJECTS. I DON’T KNOW WHAT YOU ARE GOING TO
ASK YET, SO I DON’'T KNOW HOW TO DEAL WITH THE
OBJECTION IF I DON’T KNOW WHAT THE QUESTION IS.
MR. GRIGGS: ;
I UNDERSTAND.
COMMISSIONER HUFFSTETLER:
SO, WHEN HE ASKS YOU THE QUESTION, IF YOU WOULD
HOLD ON, JUST A SECOND BEFORE YOU ANSWER AND
SEE IF HE HAS AN OBJECTION.
BEVERLY, DO YOU REMEMBER MEETING WITH ME IN AUGUST
OF THIS YEAR TO DISCUSS THE PROBLEMS WITH YOUR
WRISTS?
YES.
DO YOU RECALL MY TELLING'YOU THAT YOU NEEDED TO TALK
fo THE PRINCIPAL THE NEXT DAY?

MR. GRIGGS:

o | 45
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OBJECTION TO LEADING.
YES, YES, I DO REMEMBER THAT.

COMMISSIONER HUFFSTETLER:

WHEN HE OBJECTS, YOU’VE GOT TO LET ME DEAL WITH

THE OBJECTION. WHAT IS YOUR OBJECTION?

MR. GRIGGS:
I OBJECT TO -- I BELIEVE THE QUESTION IS
LEADING. THE QUESTION STARTS DO YOU RECALL. I
BELIEVE THAT'S A LEADING QUESTION.

MR. LISTER:
I’'M BASING IT ON HIS EXHIBIT PAGE 20,
COMMISSIONER.

COMMISSIONER HUFFSTETLER:
DOES THAT EXHIBIT SAY THAT YOU TOLD HER TO GO
TO THE PRINCIPAL THE NEXT DAY?

MR. LISTER:
YES.

COMMISSIONER HUFFSTETLER:
THE QUESTION IS NOT WHAT YOU.TOLD HER OR WHAT
YOU TOLD DR. RINGEL, IT’S ABOUT WHEN SHE TOLD
HER.

MR. LISTER:

YES, SIR, I AGREE.

‘COMMISSIONER HUFFSTETLER:

WHAT PAGE ARE YOU ON?
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MR. LISTgR:
ON PAGE 20.
MR. GRIGGS:
" IT'S UNDER TAB 4 OF MYVBRIEF,>Of‘MY ......
SUBMISSIONS.
COMMISSIONER HUFFSTETLER:
OKAY, I MEAN IN THE LETTER, YOU APPEAR TO BE
TELLING DR. RUDISILL THAT YOU TOLD HER THAT.
MR. LISTER:
DR. RINGEL.
COMMISSIONER HUFFSTETLER:
DR. RINGEL, I’M SORRY.
MR. LISTER:
YES, SIR.
COMMISSIONER HUFFSTETLER:
IT'S A LETTER. THIS IS A LETTER THAT YOU WROTE
APPARENTLY.
MR. LISTER:
IT IS NOW BEEN TNTRODUCED AS AN EXHIBIT. AND
NOT BY ME.
COMMISSIONER HUFFSTETLER:
I’M GOING TO LET YOU SHOW HER THE LETTER. I
MEAN IT’S PART OF THE EVIDENCE.
BEVERLY, WHAT WE ARE TALKING ABOUT IS THE FIRST

SENTENCE IN PARAGRAPH 2.
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oKAf.
COMMISSIONER HUFESTETLER:

TAKE A MINUTE AND READ IT. WANT TO MAKE SURE

THAT --
READ IT.
I HAD AN OCCASION TO TALK TO BEVERLY WHEELER ON
AUGUST 9 AS A RESULT OF HER CARPAL TUNNEL IN BOTH
HER WRISTS. APPARENTLY SHE HAS WORKED AS A
CUSTODIAN AT DISTRICT 6 FOR ABOUT 20 YEARS, WITH A
SHORT INTERRUPTIONS —-
I‘'M SORRY, LET ME GIVE IT TO YOU --
-— DUE TO OTHER EMPLOYMENTS. BASED ON THE NATURE OF
THIS WORK AND-dUR UNDERSTANDING OF YOUR COMMENTS,
THESE PROBLEMS SHE EXPERIENCED WERE EITHER CAUSED OR
AGGRAVATED BY HER WORK SITUATiON.
ALL RIGHT, READ THE NEXT SENTENCE.
BECAUSE SHE ONLY HAS NINETY DAYS TO PUT HER EMPLOYER
ON NOTICE FOR REPﬁfITIVE TRAUMA TYPE SITUATION, I
TOLD HER TO GO AHEAD AND TALK TO HER PRINCIPAL
TOMORROW. I FEEL STRONGLY ABOUT HER SITUATION AND
AGREED TO FILE A WORKMAN’S COMPENSATION CLAIM ON HER
BEHALF --
OKAY, YOU CAN STOP RIGHT THERE. WILL YOU STATE
WHETHER OR NOT YOU TALKED TO THE PRINCIPAL AFTER OUR

CONVERSATION IN MY OFFICE?
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YES, I DID.
AND, WHEN AFTER YOU MET IN MY OFFICE DID YOU TALK TO
PRINCIPAL BUSH?
IITALKED TO HERITHE NEXT DAY.
WAS IT THE NEXT DAY YOU TOLD HER THAT YOU WERE
HAVING PROBLEMS WITH YOUR WRIST AND THEY WERE WORK-
RELATED?
YES.
HAVE YOU EVER SEEN DR. EDWIN RUDISILL?
YES, I THINK I DID. HE WAS IN WITH DR. KEITH.
THERE IS ANOTHER ONE I SEEN IN DR. KEITH'S OFFICE'
WHEN I WENT TO SEE HIM.
MR. GRIGGS:
COMMISSIONER, I WILL CLEAR THIS UP. ‘SHE HAS
NOT SEEN DR. RUDISILL. DR. RUDISILL REVIEWED
MEDICAL RECORDS AND JOB DESCRIPTIONS, SO THE
DEFENDANTS WILL STIPULATE SHE NEVER HAD AN_
EXAMINATIQN. |
TELL US AGAIN WHAT PROBLEMS.YOU ARE NOW HAVING WITH
YOUR WRISTS, BEVERLY?
IM HAVING SHARP PAIN IN MY WRIST, TINGLING AND
NUMBNESS.
MR. LISTER:
OKAY. I HAVE NOTHING FURTHER, COMMISSIONER.

COMMISSIONER HUFFSTETLER:

49
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MA’AM, LET ME ASK iOU SOMETHING BEFORE I FORGET
T0 ASK. WE HAVE AN AGREEMENT FROM THE
ATTORNEYS THAT YOU DID NOT ACTUALLY SEE DR.
Rﬁbiéi;ﬁ;'”’H“’-”“‘”””"”r‘”mmvrdiﬂww e
MS. WHEELER:
UH-HUH.
COMMISSIONER HUFFSTETLER:
AND HIS THE REPORT SEEMS TO SAY HE REVIEWED JOB
DESCRIPTION AND MEDICAL RECORDS. WHEN YOU SAW
DR. RINGEL, DID YOU TALK ABOUT THE SPECIFICS OF
YOUR JOB, WHAT YOU DO?
MS. WHEELER
WELL, I WAS ASKED “WHAT IS MY JOB” AND I TOLD
THEM I’M A CUSTODIAN, I CLEANS UP AT THE
SCHOOL.
COMMISSIONER HUFFSTETLER:
DID YOU GO INTO ALL THE DETAILS YOU TOQOLD US
JUST A FEW MINUTES AGO EXACTLY WHAT YOU DO AND
HOW YOU DO IT? |
MS. WHEELER
NO, I DIDN'T GO INTO ANY DETAIL WITH THEM.
COMMISSIONER HUFFSTETLER:
OKAY, SO ONE DOCTOR DID NOT SEE HER AND THE
OTHER DOCTOR WHO APPARENTLY HAS NO JOB

DESCRIPTION, NOT EVEN A DESCRIPTION FROM THE
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| 1 - "'CLAIMANT AS fé WHAT SHE ACTUALLY DID? MR.

2 GRIGGS, DO YOU HAVE QUESTIONS?

3 5 ' CROSS EXAMINATION

4 BY MR. GRiéGs: |

5 Q MS. WHEELER, YOU WENT TO YOUR FAMILY DOCTOR ON MAY

6 10TH, CORRECT?

7 A YES.

8 Q AND, YOU DIDN’T TELL YOUR FAMILY DOCTOR —- THERE'S
9 NO INDICATION IN THAT RECORD THAT YOU TOLD YOUR

10 FAMILY DOCTOR YOUR PROBLEMS WERE WORK-RELATED,

11 CORRECT? WOULD YOU AGREE WITH THAT?

12 A YEAH, I DIDN’T TELL HIM THAT.

13 Q AND, THﬁﬁ-YOU SAW DR. RINGEL, IT LOOKS LIKE IN MAY
14 OF 2010, JUNE -OF 2010, IN JULY OF 2010 -- SO YOU SAW
15 HIM ABOUT FOR THREE CONSECUTIVE MONTHS ONE TIME EACH
16 MONTH FOR AN OFFICE VISIT —-- THAT’S WHEN HE GAVE YOU
17 THE INJECTION AND THINGS OF THAT NATURE, CORRECT?

18 A THAT’ S CORREéT.
19 Q AND, NONE OF -THOSE NOTES INDICATE YOUR PROBLEM IS
20 **  WORK-RELATED. DID YOU TELL. HIM IN THOSE FIRST THREE -
21 VISITS THAT YOUR PROBLEM WAS WORK-RELATED?

22 A NO, I DIDN’T.

23 Q NOW, IS IT TRUE THAT YOU NEVER DISCUSSED ANYTHING
24 ABOUT WORK WITH DR. RINGEL UNTIL AFTER THIS LETTER
25 THAT YOUR ATTORNEY WROTE ON AUGUST 10TH? IS IT TRUE
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THAT ALL YOﬁRACONVERSATIONS WiTH DR: RINGEL ABOUT
ANY RELATION TO WORK WERE AFTER THIS LETTER?
I DID ASK DR. RINGEL THAT THE WORK THAT I’M DOING --
COULD THAT BE IRRITATING THE CARPAL TUNNEL.
THE QUESTION IS, DID YOU DISCUSS WITH HIM -- THIS
LETTER IS AUGUST 10, 2010, OKAY? AND, THIS LETfBR
IS FROM YOUR ATTORNEY ASKING FOR DR. RINGEL’S
OPINION, CORRECT?
UH-HUH. .
AND, AFTER THIS LETTER --
COMMISSIONER HUFFSTETLER:
WE MAKE A RECORD -- WE ALL HAVE THAT HABIT TO
SAY UH-HUH. IT DOEsﬁ!T MAKE A GOOD RECORD, IF
YOU WILL GIVE A YES OR NO, IT WOULD HELP.
OKAY .
AND, AFTER THIS LETTER IS WHEN YOU WENT AND SPOKE TO
DR. RINGEL WHEN YOU TOLD HIM LIKE YOU SAID ABOUT
BEING A CUSTODIAN AND THINGS OF THAT NATURE, IS THAT
CORRECT?
YES.
NOW, YOU TESTiFIED THAT YOU TOLD MS. BUSH IN JUNE
THE WORK WAS IRRITATING YOUR HANDS, IS THAT CORRECT?
I WENT AND TALKED TO HER,