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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF FLORENCE )  FOR THE TWELFTH JUDICIAL CIRCUIT
Jerome W. James, # 288382, )  Case No. 2012-CP-21-3233
)
Applicant, )
) ORDER DENYING APPLICANT’S
V. ) RULE 5%(E) MOTION
) =)
State of South Carolina, ) - @ = s
) 223 =
Respondent. ) oo r&
SoRh o |
) Motn {ﬂ
o= R oo
This matter comes before the Court on Applicant’s “Motion to Alter or Amend Jiid géﬁent’,’, e
“ Z

filed March 5, 2014. Respondent filed a reply to Applicant’s motion on or about March 31, 2014.
Applicant’s motion apbgars to ask the Court to reconsider, pursuant to Rule 59(e), its final order of
dismissal. Applicantalleged two grounds for reconsideration. First, he alleges Respondent “lost all
right and jurisdiction to file any motions when they failed to meet statue of limitations pursuant to §
17-27-70(a) S.C. Codes of Law.” Second, Applicant alleges the Court’s order “failed to address
clearly established law.” Respondent submitted Applicant failed to comply with the Rules of Civil

Procedure by not properly serving the motion on Respondent. Respondent further submitted that the

motion was without merit and the Court’s final order adequately addressed all issues raised in

Applicant’s filings.
The Court has reviewed the original pleadings and all of Applicant’s filings. The Court finds
Applicant did not properly serve his motion on Respondent, as indicated by his certificate of service.

See Rule 59(¢) and Rule 5(a)-(b). Therefore, the Court finds Applicant’s motion should Bc; denied

-

for failure to comply with the Rules of Civil Procedure.
CERTIFIED: A TRUE COPY

CLERK OF COURT C.P.& G.S.
FLORENCE COUNTY, S.C.
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In addition to his failure to comply with the rules of civil procedure, the Court.also finds
Applicant failed to demonstrate an error or omission that necessitates reconsideration of its final

order. The Court finds Applicant has not shown sufticient reason to hold Respondent in default. See

Herring v. State, 262 S.C. 597, 598, 206 S.E.2d 885, 886 (1974). The Court further finds Applicant
has not shown a sufficient reason why the final order does not adequately address all of his factual
and legal reasons why his application should not be summarily dismissed as untimely and successive.

IT IS THEREFORE ORDERED that Applicant’s motion for reconsideration is hereby
denied and his application for post-conviction relief is dismissed with prejudice.

Applicant is advised this order constitutes the Court’s final ruling on this application. Should
he desire to further challenge the Court’s ruling, he must file and serve a notice of intent to appeal
within thirty (30) days from receipt of this order to secure the appropriate appellate review. See Rule

P2
203, SCACR, and Rule 71.1(g), SCRCP. Applicant’s attention is also directed to Rul-'é’24'§ SC?%CR,
ol

2 =3 N
for appropriate procedures after notice has been timely filed. 3;—8’;’ f J—
M3l o T
Grery FeY
C s - P
: =75 T O
IT IS SO ORDERED this D day of 4//‘/ . 72013,
™ i S

UE HONORABLE %ILLIAM H. SEALS, JR.

Chief Judge for Administrative Purposes
Twelfth Judicial Circuit

____/%44 , South Carolina
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF FLORENCE ) FOR THE TWELFTH JUDICIAL CIRCUIT
Jerome W. James, #288382, ) Case No. 2012-CP-21-03233
)
Applicant, )
) FINAL ORDER OF DISMISSAL =
V. =
) 23 O
State of South Carolina, ) ﬁ@oﬁ ci %::
) o2 T
M0m s g
Respondent. ) Qee’y  -o
wE 5

C -
el
This matter comes before the Court pursuant to an Application for'Post-Conviégi)o

2, 201

nC:Religﬁ
(PCR) filed December 5, 2012. Respondent made its Return and Motion to Dismiss on or about
February 1

. W

’
“n

3, requesting the Application be summarily dismissed as untimely and

successive. Pursuant to this motion, the Court reviewed the pleadings in this matter and all of

the records attached thereto. The Court issued a Conditional Order of Dismissal, filed on March

6, 2013, provisionally denying and dismissing this action, while giving Applicant twenty (20)

days from the date of service of said order to show why the dismissal should not become final.

Attached to this final order and incorporated herein by reference is the Affidavit of Personal

Service, dated April 14, 2013, of the above-mentioned conditional order on Applicant.

Applicant filed a document titled “Motion to Amend PCR Application and Reply to

Motion to Dismiss™ on March 14, 2013. In this pro se document, Applicant argues two grounds

why the conditional order should not become final. First, he argues the current allegations were

adjudicated on the merits in his prior PCR. In support of this argument, Applicant submitted a

copy of a motion for summary judgment in his federal habeas corpus action. This motion argues

certain issues raised in federal court are procedurally barred because his PCR appeal was

Page 1 of 3
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dismissed 'pursuant to Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988).! He also cites

Gamble v. State, 298 S.C. 176, 379 S.E.2d 118 (1989), for the proposition the application is not

successive because his allegations were not adjudicated on the merits. Applicant’s second
ground is the State’s incorrectly interpreted the mandatory sentencing requirement for his
conviction.

The Court finds Applicant has ﬁot shown a sufficient reason why the application is not
. untimely and successive and why the conditional order should not become final. Applicant’s -
reliance on Gamble is misplaced. In Gamble, thé applicant was entitled to a second PCR
because his first PCR was dismissed without prejudice.  Gamble, 298 S.C. at 177, 379 S.E.2d
at 119. In contrast, the record here clearly demonstrates Applicant’s prior PCR was dismissed

with 'prejudice. This dismissal was upheld by the Supreme Court after a review of the record

pursuant to Johhson. Thus, Applicant had his “one bite at the apple.” Id. at 178, 379 S.E.2d at
119. Furthermore, tﬁe fact claims are procedurally. barred in federal court has no bearing on the
propriety of successive and untimely claims in state court. Applicant is still barred from raising
new grounds in a successive application if those grounds could have been.raised in a previous
“one. Aice v. State, 305 S.C. 448, 450, 409 S.E.2d 392, 394 (1991). Likewise, Applicant’s
- allegations regarding the State’s sentencing interpretation is barred because it could have been

raised in Applicant’s prior PCR. Therefore, the Court finds Applicant has not shown good cause

to be allowed to proceed with a successive and untimely application.

"'In federal court, a claim is procedurally barred if the State appellate court dismissed the appeal pursuant to a no-
merit procedure. See Fisher v, Angelone, 163 F.3d 835, 844 (4th Cir. 1998).
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IT IS THEREFORE ORDERED that, for- the reasons set forth in the Court’s
Conditional Order of Dismissal, the Application for Post-Conviction Relief is hereby denied and
dismissed with prejudice. |

This Court notes Applicant must file and.serve a notice of intent to appeal within thirty

(30) days from receipt of this order to secure the appropriate appellate review. See Rule 203,
SCACR. Rule 71.1(g), SCRCP, and Bray v. State, 336 S.C. 137, 620 S.E.2d 743 (2005), for the
obligation of Applicant’s counsel to file and serve notice of appeal. The Applicarﬁ’s attention is

also directed to Rule 243, SCACR, for appropriate procedures after notice has been timely filed.

IT IS SO ORDERED this __ 2¥ dayofiﬁb»)(fﬂfd; ,2014.

L

TreHonorABEE WiLLIAM H. SEALS, JR.
Chief Judge for Administrative Purposes

Twelfth Judicial Circuit mn e S
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. “ ' FORM 4 .
STATE OF SOUTH CAROLINA F \\__ E D A JUDGMENT IN A CIVIL CASE
COUNTY OF FLORENCE CASE NUMBER 2012CP2103233
IN THE COURT OF COMMON PLEAS _ .- oW |:Sh
Jerome W James 1A% AL State
- h
~aMHIE RELL 20T
oOHN%CC? 3 Gsw 5¢
£ ORENCE COURY™
PLAINTIFF(S) DEFENDANT(S)
' Attorney for: [ ] Plaintiff [ | Defendant
Submitted by: . [ Self-Represented Litigant

. DISPOSITION TYPE (CHECK ONE)
[0 JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

] DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [ ] See Page 2 for additional information.

[J ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; [J Rule 41(a), SCRCP (Vol. Nensuit);
[ Rule 43(k), SCRCP (Settled); [ other: _

[] ACTION STRICKEN (CHECK REASON): [ Rule 40() SCRCP; . [] Bankruptcy;
[ Binding arbitration, subject to right to restore to confirm, vacate or [J Other:
modify arbitration award; A

[0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[] Affirmed; [ Reversed; []Remanded; [ Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order; (formal order to follow) [J Statement of Judgment by the Court:
ORDER INFORMATION

This order [_] ends [] does not end the case.

Additional Information for the Clerk:

_ INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. i
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against =~ - ' Judgment Amount To be’Enrdlled

(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. . Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details. - - T R

- oe¥
. R 2172014 4@,
Circuit Court-Judge S Judge Code Date “;\E..O'zf A
c For Clerk of Court Office Use Only = ceRY . '@{"&’% o? &65'
) o A
CPFORMACm L e o _0_“"’:09 G%g%ﬂd's
SCCA SCRCP Form 4C (Revised 3/2013) S Raebee
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" This Judgment was entered on February 17, 2014, and a copy mailed first class or placed in the approprlaxe attorney’s box on
February 18, 2014, to attorneys of record or to parties (when appearing pro se) as follows:

Jerome W James #288382 PO Box 205 Ridgeville, SC Joshua L. Thomas PO Box 11549 Columbia, SC 29211
29472
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Wﬂ\m&x\w
Court Reporter ‘ Connie Reel-Shearin - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)



STATE OF SOUTH CAROLINA

| | | ) INTHE COURT OF COMMON PLEZS
* COUNTY OF FLORENCE ) o T ag @ e
R | ) &%y o
) 2012-CP-21-3233- %?’ﬁ?\ ’; T
- ) - 2Xs) T
Jerome W. James, 288382 ) ";‘:’: 9 m
Applicant, ) -1 3V
) CONDITIONAL =~ & % ¥
v. ) ORDER OF DISMISSAL
| ) ERTIFIED: A T ,
State of South Carolina, ) \ RUE copy
) , 7%@1 Shivte,
Respondent. ) f__JLERK OF COURTCp ¢
B LORENCE COUNTY, § C'G.S ,

Thié matter comes before the-Court by way of an Application for Post-Conviction Relief
(PCR) filed December 5, 2012. Respondent made Return on V}Febx.'ua_ry 12, 2013, requesting:
summary dismissal of the matter. This ;Court also has before it the records of the Clerk of Court
regarding the subject convictions. |

PROCEDURAL HISTORY

Applicant is incarcerated with the South Cﬁrolina Department of Corrections pursuant to
the Florence County Clerk of Court's orders of commitment. The Florence County Grand Jury
indicted the Applicant at the March 2002 term of General Sessions for first degree burglary,
armed robbery, assault and battery of a high and aggravated nature, and possession ofa _ﬁrearm |
during commission of a violent crime (02-GS-21-331). Applicant was also indicted for second
degree burglary, failure to stop for blue light, possession'of stolen vehicle, and resisting arrest
(02-GS-21-341). In addition, Applicant was indicted for two counts of armed robbery,
possession of a firearm during commission of violent crime; grand larceny, and arson (02-GS-
21-3 64). Applicant was also indictéd for breaking and entering motor vehicle, malicious injury

“to personal property, grand larceny, and resisting arrest (02-GS-21-365). Daryl J. Corbin,




Esquire represented the Applicant.

On October 31, 2002, the Applicant pled guilty to the follo_wing' charges on the following .
indictments: failure to stop for blue light and resisting arrest on indictment 02-GS-21-341; two :
counts of afmed robbery on indictment 027GS-21-363; one count of armed robbery on
indictment 02-GS-21-364; another armed robbery and second degree burglary, subsection B on
| indictmgnt 02-GS-21-331. The charges on indictment 02-GS-21-365 were nolle prossed. Upon
information and belief, the Applicant may have pled to addiﬁonal charges on this date. |

The Honorable Lee S. Alford sentenced the Applicant to: three yéars concurrent for
failure to stop for blue light and one year concurrent for resisting arrest (02;GS-21-341); ten
years concurrent on the two armed robbery charges (02-GS-21-363); ten years on the armed
robbery charge (02-GS-21-364); and ten years concurrent for armed robbery and second degree
burglary subsection B (02-GS-21-33 1). The Applicant did not appeal his guilty plea or sentences.

Applicant filed his first PCR Juiy 13, 2003. A hearing was convened on February 2006
in Florence County before the Honorable John L Breeden. On July 15, 2005, Judge Breeden
dismissed the case. Applicant appealed and his petition was denied. The remittitur was sent
January 3, 2008.

| ALLEGATIONS

Appliéant alleges that he is being held in custody unlawfully for the following reasons:

1. “Due process violation, Ineffective Assistance of
Counsel” :

2. “Lack of  Subject Matter Jurisdiction,
Misinterpretation of law”

3. Involuntary Guilty Plea, Newly Discovered
Evidence”
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DISCUSSION-

-~ This Court finds that the Application should be dismissed with prejudice as it was filed
beyond the statute of limitations, and is successive. ' |
Statute of Li@itations

~ Applicant has failed to co_mply. with the ﬁﬁng procedures of the Act. S.C. Code Ann §
17-27-10 to ~160 (1976 & Supp. 1997). The Act reads as follows:
An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or
within one year after the sending of the remittitur to the lower
court from an appeal or the filing of the final decision upon an
appeal, whichever is later.
S.C. Code Ann. § l7-27-45(a) (Supp. 1998).

The South Carolina Supreme Court has held that the statute of limitations shall apply to
all applications filed aﬁerlluly 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).
Applicaﬁt’s conviction was October 31, 2002. This'application was filed December 5, 2012,
which was beyond the time the statutory filing period expired.

A motion for summary judgment may properly be used to raise the defense of statute of
limitaﬁOns;' McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638
(1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985) authorizes the PCR Court to "grant a
motion by either party for summary disposition of [an] application when it appears from the
pleadings . . . that there is no genuine issue of material fact and the moving party is entitled to-
judgment as a; matter of law." Therefore, the Court finds that it should summarily dismiss the

Application for PCR for failure to file within the time mandated by statute.

Successive
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The Court should summarily dismiss the current Application because it is successive to
the previous appﬁcaﬁom for post-conviction relief. Successive applications for post-convictioﬁ
relief are strongly disfavored. Land v. State, 274 S.C. 243, 262 S.E.Zd 735 (1980). S.C. Code
| Ann. § 17-27-90 (1985) states: |

All grounds for relief available to an applicant under this
chapter must be raised in his original, supplementalor -
amended application.: Any ground finally adjudicated or not
so raised, or knowingly, voluntarily and intelligently waived in
the proceeding that resulted in the conviction or sentence, or in
any other proceeding the applicant has taken to secure relief,
may not be the basis for a subsequent application, unless the
court finds a ground for relief asserted which, for sufficient
reason, was not asserted or was inadequately raised in the
original, supplemental or amended application.

Undgr this statute, successive post-conviction relief applications are forbidden unless an |
applicant can point to a "sufficient reason” why new grounds for relief were not raised or were

not properly raised in previous applications. Aice v. State, 305 S.C; 448, 409 S.E.2d 392 (1991).'

Any new ground raised in a subsequent application is limited to those grounds that “could not
have been raised-. .. in the previous application.” [Emphasis in original]. Id., 305 S.C. at 450,
409 S.E.2d at 394. Ifthe Applicaht could have raised these allegations in a previous applice;tion,
then the Applicant may not raise those grounds in successive applications. Id. The Applicant
bears the burden of showing that the allegations could not have been raised previously. Land, Id.

The Applicant could have raised the new grounds for relief in his prior post-conviction
.relief application. The Applicant has failed to present any reasons why he could not have raised
the current allegations in his previous post-conviction relief applications. Accordingly, this

application should be summarily dismissed.
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| CONCLUSION
| Ba;ed upon its review of the pleadings in this matter, this Court expresses its intent to
summarily dismiss this matter ynless the App_licant; advises this Court with specific reasons,
factual or legal, why it should not dismiss the matter in its entirety. The Applicant is granted
twenty aays from the date of service of this Order upon him to sl_19w why this Order Shoqld hot e

become final by filing any reasons he may have with the Clerk of Court, and serving such
reasons with the SC Office of the Attorney General: Attn. Assistant Attorney General Tyson A.

Johnson, Sr Post Office Box 11549, Columbia, SC 29211.

AND IT IS SO ORDERED this
é day of 2013.
- Chief Administrative Judge
12° Circuit -
South Carolina.
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Post Office Box 21787 - Columbia, South Carolina 29221

Pursuant to Rule 4(d)(2), SCRCP, the Director of the South Carolina Department of Corrections
has designated o€ raytprey N (Server) as his duly authorized agent for the purpose of making

service of the signed Conditional Order of Dismissal on the below named individual.

STATE OF SOUTH CAROLINA ) AFFIDAVIT OF PERSONAL SERVICE

COUNTY OF )
On this Zﬂ day of A Pt ) » 2013, I served the signed Conditional Order of

Dismissal on Inmate Jerome W, James No. 288382, by delivering personally and leaving a copy of the
same at Lieber Correctional Institution, Ridgeville, South Carolina Deponent is not a party to this

action.

s/ o/('-, [ em——
SCDC Server décm,—}«cuu rvie€rmnoy

SWORN TO AND SUBSCRIBED BEFORE ME

this ’,‘!{h day of QD[‘;l ,2013
Swidnsosn Bhgant (LS.

Notary Public for South Carolzrna

My Commission Expires ma\{ / (o; L0L0

ADMISSION OF SERVICE

Service of a copy of the signed Conditional Order of Dismissal is admitted at the S.C. Department
of Corrections, Lieber Correclio_nal Institution, ) }5.,4 W2 R _Q('(-Lu‘é/ County,
South Carolina, this_/Y** day of 40.4.4[ , 2013,

2012-CP-22-3233
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