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Re:  Tipperary Sales d/b/a La-Z-Boy Furniture Gallery v. South Carolina Department
of Transportation, et al.
Case No.: 2012-CP-10-6922

Dear Ms. Kitchings:

Enclosed please find the original and one copy of the Amended Notice of Appeal for
filing in the above-referenced case. 1 would appreciate your returning a file-stamped copy to me
in the enclosed self-addressed stamped envelope. By copy of this letter, I am forwarding a copy

of this filing to all counsel of record.

Thank you and with best regards, I am

Very truly yours,

LEATH, BOUCH & SEEKINGS, LLP

Caitlin Atnick
Paralegal to Yancey A. McLeod, IIL, Esq.
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STATE OF SOUTH CAROLINA -
P . B . NINTH JUDICIAL CIRCUTT

coﬁN'r‘Y- OF CHARLESTON - CASENo.: 12:CP-106922 - [ -

Tlppemry Sales d/b/a La-Z-Boy _ : .

- Furmume Gallery, L

: " ORDER GRANTING nmagg Cout i “ani’“
Plalntlff . MOTION FOR SUMMARY JUDGMENT -

” vs-

S South Carohna Depamnent of
= Transportauon, South Carolma

R North Charlestori, Chal'leston'Waier o .
i Syslem, Assomated Developers, Ine o

LR R ) o -7 . . .
T T Lo ¢ . .

THIS MA’I'I‘ER came before me for a heanng on January 7 2014 on Defendant South fjj .
al ’d Enwronmental Comrol’s (DHEC) Motion for Sunmmry Judgment. Pment« e

against & governmental entlty or 1ts employees lateau A Harrelm, 355 S.C. 197 584 S.B 2d
413 (Ct App 2003) Among other portions, the Ton Clmms Act sets forth : _ ‘

' The vanous govemmemal enmy Defendants ﬁled sepame moﬁons on similar gmunds however, as dle facmal
allegations against each Defendant governmental entity are somewhat distinct, the Court has adopted separate

.- Orders for each Defendant.: In support of its motion-for summary judgment, DHEC relies on all of the materials. -
" generated in the case, including the materials generated in discovery. The Court also notes that DHEC did not move

. on the basis of the statute.of Jimitations, but had it done so, the result would have been the same as the Court’s: rulmg T
© - with respect to the other govemmenta] enmies on that issue. - . A '

W,D | (cﬁen: mmoooﬁw@whmou&sambc}



3 : s C. Code Ann. § 15-78-60 Bxceptxons to waiver of i lmmumty
' . The govemmental entxty 1s not hable for a loss resulting fmm

s ‘2?

enfomement, or oomphance wnh any law or ﬁnlme o adopt or*..' ‘

'snspensxo’ renewal ‘o1 revocsnon of or failure or refusal 10¢ issue,”

any law whether valid or, mvahd, mcludmg, but not hxmted lo, any. o

suspend, renew,” or:revoke  any -permit, license,” certificate, proval,_',‘—

on, order; or ‘simildr authority: except when the power or functxon is.

erCise 'magrosslyneghgentmamer _ o
ry mspecnon powers: or: ﬁmcnons, uxcludmg fm]ure to make an. -

_ asan afﬁnnanve defense Id.

'an madequate eghgent mspecnon, of any pmpmy-’ - . "

L When a govemmental:enutyfowes a duty,:of ea_reto lmnnff 'under the comim law and -

',other elememso egllgenceareshown,Menextsmepxstoanalyzetheapphcabxhty of exceptions . . .

e 1mmumty contamed m the Tort” Clanms “Act which- are ‘asserted by.the:
A er, Inc,, 371.S.C. 123,638 S E2d- "

650(S.C.: 200 Provnslons estnbhshmg hmxtnnons upon and exémptions from habxhty ofa. . -
govemnmental en d_ﬂmust be ltberally constmed 10 limit the liability-of the State. ‘Steinke v. ~

folE 1a Dept: of : -and Regulatio '336 S.C. 373,520 S.E2d:142 (S.C. ~ e
-7 1999). However, the bunden of ‘establishing a- limitation upon ‘liability. or an excepnon to the -
state's waiver of i immunity. under the Tort Clmms Actis upon the govemmental enuty assemng it -

= The "apphcanon of the Tort Clanns Act to alleg:mons ansmg out of desxgn and/or

‘ ~mmntena.nce of-a governmental entity’s’ drainage system has been addressed before by South -
Carolina courts.. In Hawkins v. City of Greenville, 358 S.C. 280, 594 S.B.2d 557 (Ct. App. -
o 2004), the Court of Appeals held that the Tort Clauns Act unmnmty prowsxons bar such claxms oo

roper and negligent design a

vmg L '{Qimimwmn\mmmmsosnpoc;z SR

', 2 More speciﬁeelly, in Hawkins, a busnness owner bmught an aeﬁon against the Cny allegmg ma: the. Cxty s DL
and maintenanse of its.drainage system caused his business to flood. The Court of

"Appeals held that (l) the city’s- desxgn and mamtenance of the dramage system did not- constitute inverse



T 'AIn Hawkms "Louie: Hawkms sued the clty of Greenv:lle for mpxoper and neghgent desxgn anda .
~© " . maintenance of its municipal drainage system. Hawkins alleged the City's malfeasance: caused
. his-property to flood. The Court affirmed the trial court's grant of summary Judgment in favor of
;e . the City by noting that, among other applicable exceptions to the waiver of immunity, “the City ..
e [wa]s not liable: for loss resultmg from: (1) "legislative, judicial, or quasx-,]udxcxal action or -

o ,macuon (2) admmnstranve actxon or macnon of a legxslatwe, Judxclal or. tuSl-JudlCIal

.any law, ‘whether vahd or.invalid, mcludmg, but not lnmted to, any charter, prov:sxon, ordiniance; . -
 resolution, rule; regulation, or written-policies"; (5). “the exercise of discretion or judgment by the:-
govemmemal entity ‘or: employee or the. performance or failure to- perform any. act or service . -

" which isin“the dlsm'euon or Judgment ‘of the; govemmental ennty OF: employee" or: (13)2 G
oL reg\ﬂaiory mspeCtmn powers or ﬁmchons, mcludmg failure to make an mspecuon, or makmg an- -
T A madequate or negligent. inspection; of any property to determine whether the property- comphw T
B _,.ijth or. vxolates any law, regulation, code, or ordmanoe or contains a hazard to health or. safety e L
: -78-60(1), (2), (4) (5), and (13) (Snpp 2003), _I_gl_1 at 293 594 S E. 2d 564 .

@ - : S The;Com'tbﬁof Appeals stated that, although Souxh Caxolma comts had prevxously ﬂ°t
" applied the Tort Claims Act to facts similar to those of the Hawkins cas, the Supreme Courtof .- -

- Texas has. held that mumcxpa]mes are not liable:for the design and planning of their sewage and
- . " drainage systems:because these-acts are’ ‘considered to be inherently quasi-judicial, discretionary .. - -
. functions for which'a. govemmental entity is not liable. City of leer y, leeg, 962 S Ww.2d 489,
TR 501 ('Tex 1997) TheTexas courth:g ofoler opmed ‘ : e
‘ "-1‘ The d\mw of the mnmclpal anthonum in adopnng a general plan of dramage, and - .
:‘gdeterxmnmg ‘when:and where sewers’ shall be built of what size and at what:level, -
' "a quasi judicial nature, involving 'the -exercise-of deliberate judgment.and . -
w0 oreno" , and dependmg upon’ consxderatxons aﬂ"ecnng the: pubhc hea]th wod
- :.:;_;and general convenience: thmughom an extensive territory; and the:exercisé of . = .
* .. -such judgment and discretion in-the selection and adoptlon of a general plan or
" system of drainage.is not subject to revision by a-court or Jury ina pnvate action’ ©
' Efoornotsufﬁcxentlydrmmngapamcularlotof]and. B SO

P T A g e R e
e A

g T " The Sou_th Carolma appellale court’ held that it found that a: comparable degree .of .
dnscretxon ‘was granted to the City.in the Hawkins case. to ‘exercise- the measured . policy = . -’

' Judgmems requn'ed to: bmld and maintain an adequate mumcnpal sewer and drainage system'in -
£ oo Greenville: Accordmgly, the Court found that the City was immune from habxlxty for negligence -~ . .
& .7 claims arising:out.of the desngn ‘and maintenance of the drainage system at issue in'that case:""* .
geos ___\_am 358 SC at 293—94 594 SE.Zd at 564 The Hawkms decxslon s broad language L

. condemnation, (2) clty was not liable under Tort Clnlms Act; 3) clty was not liable for trwpass, and (4) city was not .
© . lisble for conversion. Similar to the allegations in the La-Z-Boy Complaint, Hawkins' property was also located in-
" .. .alow-lying area and had been heavily developed with retail businesses and other large commercial developments, . -
 In his lawsuit, Hawkins brought his action against the city, allegmg causes of ection for (1) inverse condemnation, - -
"~ {2) negligence In the city's design and maintenance of its storm water drainage system, (3) violation of S.C. Code § ..
. 5-31-450, (4) trespass, (5) conversion, and (6) nuisance. - As a whole, Hawkins stands for the proposition that a . -
= . governmental-entity will not be held liable for damages allegedly resulting from the overall design, construction, of . .
- maintenance- of its systems for handling surface water. absent. an “affirmative, positive, aggressive act” by the - -
governmental ennty and whlch pmxnmately causes damag&a to a person s property.. The ﬂ n; declsuon commls Y
'm this case. - . .

[ Client Maner\00000\O49RORDIO4S0541.D0C)3



o aﬂ'ords a govemmental ennty absolme 1mmumty for dwgn, construcnon, and maintenance -
""" decisions, The rationale of Hawking'is also applxcable to" DHEC, which:is alleged to have:

_ pegligently ‘reviewed, mspected and. approved  erroneous drainage” plans, failed to . mitigate
"ﬂoodmgproblems,andfmled; fstIp@emsesm'facewaterdmnagenwthelennﬂ’s property, .
. all of, which is precluded by the exceptions to waiver of immunity provisions in:the Tort Claims - -

Act cited above and by Ha ___y_l_gg. Addmonally, S.C.Code §. 15-78-60:(12) provndw 1mmumty to

| ~-DHEC for the issuance of the penmts, and Plaintiff was unable to provide any evidence thatthe = -
- "permits- at. isSue: were . ‘issued-in ‘a grossly neghgent ‘manner.: - For these reasons, lentxft’s '
o neghgencdsmss neshgence claims. agamst. DHEC faxl asa matter of law S

- if'clmm are: mei'ely fznlurm to act. Specxﬁeally, Hawkins asserts the: Clty mproperlyf -
. ‘Vallowed the de'velopmentfof nmghbormg parcels of corpmercxal property‘whlch -

S 'clmm be proved by "aﬁrmatwe, posxuve, aggressxve -acts. by the govemmental_ o o
'agency Allegatlons of | mere faaluxe to act a:'ve 1mufﬁc1ent. _S_e_e, M )
' r . City of Co in,

: :;(holdmg that. . proof of inverse . eondemnguon reqmres that "there must” be an
,~aﬂirmat1ve, posxtrve aggreoswe act on. the part: of the govemmeuml agency"),f S
: V- b, T 311 S.C. 144,:149, . .
'427 'S.E2d; 899, 902 (Ct.App 1993)" (listing_ as- an: element of ° mverse'
condemnnuon the' requirement- that there ‘be "an. aﬂirmutlve, positive, aggressnve :
-act’ on the pan of the govermnental agency"). _¢ at 562 (Emphasns added)

Sxmllarly, Plaumﬁ' has faxled to allege or. show any “afﬁrmatwe, posmve, aggressxve act”

" on the part of DHEC in- this. case.  The allegations setting forth- the ‘basis for the inverse

-. ;condemnatlon claxm against DHEC ate found in Paragraphs 65:- 70 of the Amended Comiplaint,

_The mere allegation that DHEC issued permits without accounting for potennal downstream .
... flooding is :insufficient to support a claim for inverse: condemnation. No proof of an ' - .
© . “gffirmative, positive, aggressive act” on the part-of DHEC 'has been presented to the Court. As LT

- such, Plaintiff’s inverse condemnation claxm against DHEC fmls as a matter of law.

(Cliens Mansr\000001\049RORDAI0AS0541 DOCHE = -



CONCLUSION

S For the reasons stated hexem, thls Court hereby gmnts DHEC’S Mohon for. Summary 4
Judgmmt. AR - , .

IT IS SO ORDERED! Q

“Da S 7 zom
Chaxxmon, South Ca&hm

_ wog o A {Cliémt Matten\000001 (04SS\IORDIO04S0341.00CYS



N STATE OF soum CAROLINA
"COUNTY OF CHARLBSTON

~Txpperary Salw d/bla La-Z-Boy Fumxtuxe
o :'Gallery, Le U

. South Carohna D ,artment of Tmnsportanon, )
" South Carolina Department of Health and )
. “Environmental Control; City of North. =~

Charleston, Charlest' ‘Water System,

IN THE. COURT OF COMMON PLEAS
NIN'I'H JUDICIAL CIRCUIT

C/A No ]2~CP-10 06922

‘&

»»»»»

WATER SYSTEM'S MO O]

)
).
).
)
)
)
)
) .~ ORDER GRANTING &
2)
)
)
)
)
)
)
)
)

Negllgem and grossly neghgeot desxgn, conslmcnon, and mmntenaoce,t
Neghgent and gmssly negh gem faﬂure to manage storm water runoff' and

:Aﬁ:er revxewmg the pleadmgs, the Motxons (o Dnsmlss, the Memoranda in support of the

- Motmns and opposing the Motions, reviewing. the pleadings; and consxdermg the ‘arguments. of
7 counsel, the. Court heneby grants Defendant Cha:leston Water System s Monon to Dlsmxss based _

y : ' The lcgal name for CWS is the Connnissnoners of Public Works of the Clty of Charleston wlnch does business as .
.Cws. -
" 2 The various govemmemnl entity Defendants filed Motions for Dismissal Pursuant to SCRCP Rule 12(c) on similar

‘grounds; however, as the factual allegations against each Defendant governmental a'mty are somewhat dlsnnct, the
Court has adopted separam Orders of Dlsmssal for each separate Defendant. - _

. {Chem MMOOD\I\M?_S\ORD\OMSOSAlDOC}



1 HE PLAINTIFF'S . CLAIMS FOR DAMAGES ARISING OUT OF |
* ANY FLOODING EVENT “PRIOR TO. APRIL. 8, 2008 ARE

s _ DI MISSBD PURSUANT 'I'O THE STATUTE OF LIM]TATIONS

Imtmlly, based upon the pleadmgs, the Plamttﬂ’s allegatlons assertmg claims against. -

'Defendant Charleeton ‘Water System  for the March 20; 2003, June 16; 2004 and July: 22, 2005

. flood events: are tirie:barred pursuant to the statute’of limitations. For claims-filed under ‘the

3 The South Carohn Tart Claims Act: ﬁmlm'pmvldes

o pomt. jvi . 197 S.C. 458,-15 S.E2d 770 (1941) modified S:
“Intemat’l Cotp., 299 S.C. 269 384 S.E.2d 693 (1989) (discovery rule applies to contract statute of limitations).. The
“fact that substantial damages did not occur until later is immaterial 1o determlnmg when the action accrued or arose.
" Livingston v. Sims, supra”; _s_tgp_lmgmﬂ_ix_x, 327.S.C.1, 488 S.E.2d 3 of 7 (S.C. 1997). The dite on which
. - discovery of the cause of action should have been made is an objective, rather than subjective, question. Kreutner y:
- David, 320 S.C. 283, 285,465 S.E2d 88, 90 (1995). In other words, whether the particular plaintiff actually knew - e
e had & claim is not the test. Rather, courts must-decide whether the circumstances of the case would put a person
-of common knowledge and expenenee on notxee that some nght of hls has been mvaded, or - that some clmm agamst .
another party might exist... : : , '

o ~Tort Clme Act, the’ »statute of hmnanons is: two years aﬁer the loss was. og_ehould have been

' Addmonally _nund rSouth Carolina:law;: the - discovery. rule- apphee 0 thts action!

| _Accordmg to th_e seovefy Tule;: thestatute of hmxtatxons begms to mun when a person eould or

£Under §.15-3-530 and the South Carolma common law the stxtute of hmxtanons is mggered not

e -merely by knowledge of an injury: ‘but by knowledge of dxhgently aeqmred -facts sufﬁcxent to put

- an injured person on; ‘notice of the existence of a’ cause of action- ‘against. .another. . Epstein
ljm_m. 363 S C 372. 376 610 S.E 2d 816 818 (2005) The date on which discovery of the

partx ir
7 the test. Rather, courts fnust decide whether ’. cujcumstancee of the case would
- .put aperson of common knowledge and. .experience-on notice: that some. nght of
- his has been mveded,:or that some claim. agamstuanother pmty mxgl'n exmt 333

total ofth:eeyeam. whenthe claimant ﬁlesavadﬂedelalmmtlﬂnoneyeerofﬂxelossorimury S.C. Code Ann. §§

~ °15-78-80; -100(a). (2005) Plalntlﬁ’ dld not allege:that- lt ﬁled a venﬁed claim tl\erefore, the appllenble smmte of .
'lumtations istwoyears;:. "° " vt e DT -

4 See S.C. Code Ann. § l5-3-530 (2005) (applymg the dlscovery rule to eanses of action ansmg under § 15-3-530).
mm_ummmmymm 357 S.C: 386, 394, 593 S.B.2d 183, 187 (C. APP~ 2004) (mﬂns “[l]n

-'detennmlng when a cause of action asose under §.15-3-530, we apply the *discovery rule’).:; L
N Under Sou!h Camlma law, “*[a] cause of action accrues at the moment when the plamtnﬁ‘has 8 legal rlght to sue on

it’ Brown v, Emgg:, 240 S.C. 102, 124 S.E.2d 781 (1962): The:law presumes at least nomtnel damaga at that -
Danie

" (Client Mattet0000D\049RORDAG430347.00C) 2

'llmmonspenodlsenendedanadd\nomlyear fora e



| least ﬁlc ns S'

sc. 714 719, 511 SE2d 413, 416 (Ct. App 1999), Moore v. Benson, 390 5.C.
153, 700 SE24 273 @ Arp. 2010) o

‘Furthermore,A“[t]heA statute is not delayed mml the m]ured party seeks advice of counsel or
3 _develops a-full-blown: theory of Tecovery; mswad, reasonable diligence requires a plaintiff to-‘act
‘,;,'wn_th_some promptn&s » Maher V. Tigtex Co;p, 331 S C. 371 377 500 S.B.2d 204 207 (Ct.‘ .

e 'Hm, pm'suant o 5. c Code Ann.‘ § 15-78-110 for clmms atising under the Tort tClaims

ns énd Co{m"'pmm wnhm thre¢ ‘years aﬁcr each. ﬂood event to comply thh .

" the statute.of limitations. - Plaintiff failed to do 30, and Plaintiff missed the statute of limitations -
* .. for-the alleged flood 'ev' ts in 20 3, 2004 &nd 2005 by ﬁlmg his Smnmnns and Complmnt on’ o
'ApnlS 2010' . B

As such.vPlamuﬂ’s Summons and Complamt in thls action were not filed pnor m the :

! three yea: expiration.of the . statute of. hmnatmns, ‘which, at the latwt, expired- for. the allaged E RIS

2003, 2004-and 2005’ flood events.” As the Plaintiff _falled to:file its' Summons-and Complaint

_ until April 8;2010; well after the statute of limitations had been expired for the 2003, 2004, and -
2005 flood events, Plaintiff failed to; commence'its action within the mandatory time period for .
'the statute of lumtatlons and the statute of hmxtanon bars Plamnﬁ’s clalms for such events I

= -THE PLAINTIFF FAILS" TO. ALLEGE FACTS" SUFFICIBNT T0
- “STATE“A. CLAIM FOR RELIEF .FOR' ITS. (I)' TORT CLAIM .
_NEGLIGENCE/GROSS. ~  NEGLIGENCE,  (2) - INVERSE
"“. ' CONDEMNATION,. AND, (3), TRESPASS - CAUSES OF ACTION
- AGAINST CHARLESTON WATER SYSTEM PURSUANT TO THE
© HAWKINS DECISION AND' THE soum CAROLINA TORT .
?CLAIMSACT e . C | -

- 8 The courts of South Caro!m apply the “dnscovery rule” to determine whan i cause of acﬁon accrues under the
. Tort Claims Act. - me_!,_s.g_m_m 344 S.C. 115, 123, 542 S.E2d 736, 740 (Ct. App..2001). .
""" According to.the discovery tule, the statute of limitations begins to run from the date the ‘Injury resulting from the - -
-~ - wrongful conduct date either is discovered or may have been discovered by the exercise of reasonable diligence. Id, -
"~ “The date cn which discovery of the cause of action. should have been made is an objective, rather than a subjective, .

question.”1d. “One purpose of a statute of llmmmons is to *relieve the courts of the burden of trying stale claims .

" 7 whena plalntiﬂ‘has slept on his rights.™ Mostés v. Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996).
T (quoting McKinney v CSX T@ggp,, Ing., 298 S.C. 47, 49-50; 378 S.E.2d 69, 70 (Ct. App. 1989)). “Anocther purpose”
-« of the statute of limitations:is to pmct potamial defendants from pmtracted fear ofllﬂganon. Mggg. 322 SC.a

T 176 470 S. E.2dat404 ’ i ’

{Client Max_m\wobon\om\omi\ousom.oocﬁ o



j 1 NEGI.IGENCEJGROSS NEGLIGENCE & SOUTH CAROLINA TORT CLAIMS ACT

the South Carolina. Tort Clmms Act, whtch is the exoluswe c1v11 remedy available i m an acuon

. ageinst a governmentl entity or its employees. Flatean v. Harrelson, 355 S.C. 197, 584 S.E 2.
o 413 (Ct. Appf-:2003) Among other poruons, the' Tort Claims Aot sets fonh ; 7

or the performance or: fmlure to perfoxm any act or service: whxch lS m the -
L mscreuon or. Judgment of the govemmental entny of employee, Lo

- »53'_' !

. When govemmentalr entrty owes a duly of care o plal ntiff under the common law and
- iother elements of neghgence are shown, the next step is toiamlyze the apphcabxlny of exeepnom

-govemmental enuty viadison e) . enter. Inc; ;; R
650 (8.C:-2006). . Provmons establtshmg hmxtanons ‘upon:and- exempttons ﬁ'om lxabthty of a’ o
govemmental entity must be hberally construed to limit the liability of the State.  Steinke v::- ~ .
- L on, 336:8.C..373, 520 S:E.2d 142 (S.C. . . ¢
1999). However “the: burden of estabhshmg a limitation upon liability or an exceptlon to the . .
. state’s waiver of immunity under the Tort C]alms Act is upon the govemmental enmy assemng it
A _~~asanafﬁrmat1ve defense Id:- . _ _ :

S - The: apphcatlon of. the Tort Clarms Act to allegattons ansmg out of dwtgn and/or .
"1+ maintenance of a governmental entity’s: drainage system has been addressed before by South. -
) Camlma courts In Hawkms V. Cltv of Greenvﬂle 358 S. C 280 594 S.E.2d 557 (Ct App.-

v‘* L ' o gamxmngmmlmmantooasom.oocﬂ



z imaxrnenance of its mmncxpal

- drainage: systenis because‘ these acts'are consndered, be mherently quasx-;udxcml, discretionary L
: funcnons for whxch a govemmemal entxg is not hab]e -of Tyler v,'Li

o 2004), the Court of Appeals held that the Tort Clmms Act nnmumty pI'OVISIOIIS bar such clmms o

In Hawkngg, Louie Hawkins: sugd the cxty of_GmnvxIle for. improper and negllgent desxgn and

| :';A.macuon (2) m'mmve m‘m' or inaction of .a- leglslﬂhve,n Judxcml, - or'quas:-Jud:cml
. - - nature"; (4) "adoption, enforcement, or compliance with any law or failure to adopt or énforce .
o _»any law. whether vahd or mvalld, mcludmg. but not lltmted to,. any charter prow§1on, ordmance,_ S

962 5.W.2d 489,

“such judgment and. dlscret:on in the selecuon and adbpuon of a general plan or;
E '_system of dramage |s not subject m nevnslon by a: courtior Jury ina pnvate acuon'

1 More: speciﬁcally. in H_gmgma, a8 business owner bmught an wuon agamst dw C:ty allegmg that the- Cny’s L
) oligent design and main f its drainage system caused his business to flood. The Courtof . .- -
Appeals held: tha! (l) the clty's design and maintenance . of the drainage system_ did not. constitute inversej f E ’

improper and

condemnation; (2) city was ‘not liable under Toit Claims Act; (3) city was not liable for trespass; and (4) city was not-

- liable for conversion;. Similar to the allegations in the La-Z-Boy Complaint, Hawkins* - property was also located in

" ‘a low-lying area and liad been heavily developed with reail businesses and other-large commercial developments. ..
"~ In his lawsuit, Hawkins brought his action against the city, alleging causes of action for (1) inverse condemnation,

‘- ._(2) negligence in the city’s design and maintenance of its storm water drinage system, (3) violation’ of S.C.Code §° -

-7 5-31-450, (4) trespass, (5) conversion, and (6) nuisance. As a whole, Hawking stands. for the proposition that a . . .
- .. governmental emity will not be held liable for damages allegedly resulting from the overall design, construction, or -~

maintenance of its systems: for handling surface water absent an “affirmative, positive, aggressive act” by the -

" _' ' govemmenml entity and which proximately causes damages toa person’s property. The awm declslon controls
: m this case. S '

{Clicm Maner000001\049ORDA0450547.DOC) 5




Fio '-!o build and mamtain an- adequate mumclpal sewer - and dramage system in Green\nl]e
2 A_Accordmgly, the Court ‘found that the City was immiune from. hablhty for neghgence claims -
[ o "ansmg out of th ""design and maintenance of the dramage system at issue in the case ngkms, I

Withf regardi to CWS ‘there: is an. addmonal statutory basus for dJsmtssal n_this basxs.

CWS ts a summonly-created Commssnoners of Pubho Works pursuant to S.C. Code Ann. §5-31- o o

thht and may requlre peyment of such rates, tolls and charges as it may: i
-—;estnbhsh for the use ofwater and hght S ‘

only the powers mvested m |t by the Legxslatu:e as set forth above CWS -
yhave control of any deslgn, constructxon or mamtenanoe of any dramage

: rmugate ﬂoo mg :esultmg froxit evon modemte ramfall” (Am. Comp L6 98 (a)), xts faﬂure “to."" o
-instihute: protocols "and procedures by which the level of the Goose.Creek Reservoir would. be-. o

“+ - lowered in the event of significant rainfall resulting in- potentxal for: ﬂoodmg” (Am: Comp. 198
S (b)); and CWS? “failure or refiisal to take appropriate stepsito manage storm water runoff .
i through: its- dramage basin’ tennmatlng at the Goose Creek Reservoir” (Am. Comp 1105). As .

_ for the: allegatmns regardmg “the dramage system under [CWS’] control,” it is clear from §5-31- . . - - 'I

Ll 250 that. CWS' does not have ‘any: control over stormwater or drainage systems and therefore

T ‘cannot fail to maintain such. . With regard 1o the’ remaining allegatxons, they, ‘at most, are mere-. S

s 'neghgence tort clmms agamst Charleston Water System fail as a matter of law.~

\O' . N - (dummmmmlmss\ohmws‘omooc}&j o

~ “failures to act”'which do net constitute “anaffirmative,-positive, aggressive act” on the part of ..
this Defendant’ pursuant to the Hawking ‘decision.  As sich, Plaintiff’s neghgenee/gross Co



RS *{:iact on the part of the gov

2. lNVERSE CONDEMNATION

P‘laintxﬁ’s.mverse oondemnauon clalm agamst CWS also faﬂs pm'suant to the H ygkms.

: f‘decxsxon. Hawkins argued that the City: was liable for ‘his inverse condemnation claim,
- contending he was deprived of his full rights to his property. without just compensation as a result o
* of the City’s design and mamtenance of the dramage system. “The’ court summanly mjected o
'-l-lewkms clann. g _

In afﬁrmmg the dnsmxssal of Hawkms mverse condcumatron clmm, the Court of Appeels: :

-::k:v'held that the Cxty of Gree.nvxlle 'S, oonduct .was msuﬁclent to " render. n hable for inverse i

R altered the elevarion of the area and added slra!n to ‘the Laurel C’reek drainage A
. pipes’ beyond their capacny and ‘then’ failed: to- replace these plpes. The:South”:

* - Carolina cases addresmng inverse condemnatxon are umform in requiring. ‘that the .
claim.be proved. by’ amrmanve, positive, aggresswe ‘acts by.the- govemmental C

- agency Allegauons of mere failure-to-act are insufficient. See, €.g., Berry's' On~ -
: of Columb" 277 S.C. 14 16, 28[ S.E.2d 796 797 (1981)’._‘ v

ental agency")’ d. ax 562 (Emphasns added)

premises. (Am. Comp ‘WSS 97,. .98; 99, 101; 103, 105). However, pursuant to the Hawking® -

. court’s ruling, the failure to act or m remedy the.drainage defects, do not: constitute the type of

“affirmative,  positive, aggressive’ acts. by [a] governmental agency” to render it liable:for. = -
“*.inverse’ condemnation. At most, the CWS’ actions amount to a “mere failure to act,” which -

- Hawkins holds is an insufficient basis.to ‘render ‘a municipality liable for inverse condemnanon -
- Id. see also, Kiriakides v.  School District of Greenville County, 675 S.E.2d. 439, 443 (S.C. .~
- 2009) (“regulatory takings exist only in conjunction with affirmative’ ‘governmental restrictions -

‘on the use of land ") (alﬁnmng Master-m-Eqmty 8 dlsmssal of inverse condemnation clmm) :

 {Client MMMO!\WMRWSW?M}7 C

s Smularly, here, Plalrmff fmls to allege any “aﬁﬁnnahve posmve, aggressxve act” on the‘ B
' ?part of the:Charleston Water System. Complamt P
" allege any “afﬁnnanve, positive, aggressive act” on the part of this Defendant.: Theallegations.. -
" of the CWS" mere failure to act are insufficient as a maiter of law. Here; thealleged conductby . .~
~ the CwWS giving rise to ‘Plaintiff’s inverse condémnation claim is pmctlcally the same as the City” - *.
of Greenville’s conduct (or . lack . thereol) absolved by the court in ﬂgm La-Z-Boy . -

" repeatedly . alleges in, its Complanm that the CWS” failure to. mitigate upstream flooding. by:-,-
'lowermg the level of the downstream: Goose Creek: Reservon' proxnnately caused flooding onits

13 5 52, and 7-88 do not. factually -



o, TRBSPASS

P As addmsed in HM% the mennalzelements ofatrespass cause ofactmn are. that (l)"~
“the act must be. afﬁnmmve (2): the invasion: .of the:land must be mtenuonal, and’ ) the harm* .
caused. by the invasion: of the'land must ‘be the dlrect result of that invasion:” “Trespass does not o

. lxe for nonfeasance or ﬁnlure to perform aduty Trespassts an mtcntxonal tort, and thIe the" R

s - g o

: mamtam a trespass ac'aon, an’ actlon in tmpass w111 lieif the deMam mtentxonally entered the o :
- .- - property. The unwarrantable entry on land in the peaceable possession of another is a'trespass, =~
o Wﬂhout regard to. the degree Of force umd, the means of entry, or the extent of damage The.. .

(Clisnt Matter0000011049BORDI00450547.00C) 8 .



G STATE OF soum CAROLNA . ) IN’I‘HECOURT OF COMMON PL@S

. -
£ COUNTY OF CHARLESI'ON NINTHIUDICIAL cmcuy ‘?’%0 '?9 "
o

v (“
: .Txpperary Sales d/b/a La-Z-Boy Furmmre C/A No 12-CP-10-06922
' 'Gallery, : ;: I
“ %"‘»
A\ %5,

ORDER GRANTING SOUTH CAROLINA f:? Vo
- 'DEPARTMENT OF TRANSPORTATION’S .
MOTION FOR SUMMARY JUDGMENT |

_ South Carolma Deparlment of Transportanon,
' South Carolina Department of Healthand =
~ .Environmental Control; City of North . -~
7 - Charleston; Charleston Water System; . -
. Assocuned Dcvclopers, Inc Parkhlll LLC

g,

R 'I'HIS MA’ITER came before nie for a- heanng January 7, 2014 on: Defendant South
"+ Carolina Department. of Transportation’s (SCDOT) Motion for Summary Judgment pursuant to - -

-, SCRCP'Rule: 12(bX(6), 12(c), and 56. Present in.the court were the Plaintiff’s counsel: Yancey .= -

- A McLeod. 111, Esquire; - Defendant Charleston” Water System’s counsel, G. ‘Wade Cooper,
. "Esduire; and Leslie'S. Riley; Esquire; Defendant City. of North Charleston’s counsel Phillip 8. *
./ Ferdérigosy Esquire; Andrew'S. Halio, Esquire; counsel for South Carolina Department of Health ~ . - .
and: S-Enwmnmenml ‘Control: and, Jason A. . Dalgle, Bsqmre, eounsel for South Carolma e
Department of Transportatlon ’ g , 4 B _ AL '

; As 1o SCDOT Plamnﬁ' allegm three causes of acnon

: (l)L i j-Inverse Ctmdemnanon, :
-, .2y~ Trespass;and, - :
L (2) Neghgence/GrossNegligence

SRR After revxewmg the pleadmgs, the. Motmn for Summary Judgment, ‘the Memoranda in

SO suppon of the Motions and opposing the Mouons, reviewing the pleadings, and considering the . -

L ,arguments of counsel, the Court hereby grants: Defendant South Carolma Depanment of .
SR Transportanon s Motion for Summary Judgment bamd on the pleadmgs '

s ' The various governmemal ennty Defendants filed Motions for Dismissal Pursuant to SCRCP Rnle 12(¢) on stmﬂar
o grounds. however, as the factual allegations against each Defendant governmental entity are somewhat distinct, the -
e Court has adopmd separate Orders of Dlsmissal for each separate Defendam. . _
{Client Mm:r\oooool\owmamooasossgs.boc}
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o negligence/gros:

B of limnitations apphes

E hmltatlons is two years.

L THE PLAINT lFF’S CLAJMS FOR DAMAGES ARISING OUT OF
. ANY FLOODING EVENT PRIOR TO 'APRIL" '8, 2008: ARE
DISMISSED PURSUANT TO.THE TATUTE OF LlMITATIONS

lmtmlly, based upon the pleadmgs, the Plamuﬁ‘s allegahons asserting clmms agamst the L

~ SCDOT for the. March 20; 2003, June 16, 2004 and July 22, 2005 flood events are time-barred = -
" pursuant to the statute of limitations.. For claims filed under.the Tort Claims Act, the statute’'of .
* limitations is two.years after the loss wasorshouldhavebeendlscovered. See $:C.Code Amn. §

.....

15-78-110"; (2005);"'_3.:"‘ Plamnﬁ’s .Eighth. and: Fourteenth.- causes - of - actio:
eghgence) ‘are govemed by the South Caro

(PO

(trespass .and- . -

I na: Tort. Claims Act’s two-year’
. statute of limitations period:for. tort claims: brought: agamst a govemmenml enmy “For.the .

Plaintiff’s remaining. elaun for mveme eondemnatxon ('Fust cause of actlon), a thnee year statute L

_discovery’ nile- applies .to th actlon.J e

Aceordmg to the dxscovery rule. the statute of lmzitatlons begins fo-run. ‘when: a person5 eould or:

- the test.” Rather, -courts kmust decide; whether the cucmtanoes of the case would’ . -
jput a person of ¢ common knowledge and: ‘experience on.notice’ that some: nght of e
C ;:_fhls has been- mvaded,:_or that some- clmm against another;partymxght exlst. 333

'15-78-80, -100(a) (2005). Plaxmlﬁ dld not allege that. n'ﬁled a verlﬁed claim, therefore, lhe applleab

3 See S.C. Code Ann: §. 15-3-530'( 005) (applymg the dlscovery rule to causes of action ansmg under §: 5-3-530),

Rumpf'v. Massachugetts Mut, Life Ins. Co., 357 S. C. 386, 394, 593 S.E.2d 183, 187 (Cr. App. 2004) (stanng “[l]n

determining when a cause of action arose under §:15-3-530, we apply the ‘discovery rule'™). ..

" *Under South Carolina law, “*[a] cause of action accrues at the moment when the plaintiff { hasa legal: right tosueon .
" it”~ Brown v, Finger, 240 S.C. 102, 124 S.B.Zd 781 (1962). The law presumes at least nommal damagas at that :

int. Livingston y. Sims, 1

o polmgmgx_lgm, 299 S.C. 269, 384 S E.2d 693 ( 1989) (discovery Tule appllas to contract statute of llmlmtions). ‘The

 fact that substantial damages did not occur until later is immaterial to determining when the action accrued or arose.’

) wumwsn 8.C. 1, 488:'S.E.2d 3 of 7 (S.C. 1997). The dm on which_ .
", discovery of the cause of action should have been made is an objecnve, rather than subjective, question;” Kreutnet v, .
-~ Dayid, 320'S.C. 283; 285, 465 S.E.2d 88, 90 (1995). In other words, whether the particular plaintiff actually knew -

. he had a claim s not the test. Rather, courts must decide whether the circumstances of the case would put a'person

- of common knowledge and experienge on notice that some nght of his has been mvaded, or that same claim agamst'

o anolherpanymlghtexlst. :

(Clint Meti\D00001 49B\ORDAIMS066.00C)2 S

; : extended an addmonal year for.a ? t
. total of three years, v ‘when the claimant files a verified claim Withm one year of the loss or injury.”S.C:Code Ann, §§- 7.~
| 'tmtuto of » .

RPN = 335 S.C. 477 485 5]7SE.2d 235 239 (Ct. Ap ;%1999) R
o Under § 15-3-530 and the South Carolina common: law; the statute of hmnat:ons is tnggered not v . =
‘merely by knowledge of ¢ &n mjury but by knowledge of dlhgently acqmred facts sufficientto-put. -
“an: uuured person on notxce of the exxstence of a eause of actlon agamst another Eggt_eu C o



S.C. 714 n9; 511 S, E2d 413 416 (Ct App 1999). Moore v, B_gmr_t, 390 S C
133, 700 S E2d 273 (Ct. App 2010) )

Furthennore,’ “[t]he statute 18 not dclayed unttl the mjmed party seeks advice of eounsel or

S .develops a full-blown’ theory of recovery; instead, reasonable diligence requires a plaintiff to ‘act -
- with some pmmptn ""M v= Tietex Com,, 331 SC 371 377 500 S.E 2d 204 207 (Ct.
B App 1998) ‘ ) ,

oivn’n had &' clami. Further, for all’ non-tort claims; a three year

statute of lumtatlons applm pm'sua.nt 10 8.C. Code Ann §15-3-530 It is self ev:dent thnt the |

e ‘___}agmnst this’ Defendant was, at’ the latest, when each flood. occurred in 2003, 2004; 2005 2008
~ ... and 2009.: As such, for both the Tort Claims Act and: non-Tort Clmms Act clatms, Plamtiﬂ' was .
required 10 at least ﬁle its Summons and Compla.mt within‘three years after each flood.event to -
- ‘comply with the statute of hxmtations. Plaintiff failed'to.do so, and Plaintiff missed the statute of
;. limitations for. the-alleged: ﬂood events in’ 2003"‘2
B Complaint on Apnl 8, 2010

and 2005 by ﬁlmg Ius Summons and

three year expmttlon of the statute: of limitations, w}uch, at the laﬁest, explred for the allege P R
»2003 2004 and 2005 ﬂood events. As the Plamuﬂ' failed to ﬁle ity Summons and: Comp]amt

| II “f THE PI.ANT[FF FAILS TO ALLEGE FACTS SUFFICIENT TO"

'STATE A’ CLAIM': FOR ‘RELIEF..FOR-“ITS (1) 'TORT CLAIM:
: NE‘LIGENCE/GROSS NEGLIGENCE, (@ . INVERSE = -
- .CONDEMNATION; . AND (3): TRESPASS CAUSES OF: ACTION . ~ *
- AGAINST THE SCDOT PURSUANT-TO THE EAE@__ DECISION’- B
AND THE SOUTH CAROLINA TORT CLAIMS ACT =7

L NEGLIGENCE/GROSS NEGLIGENCE & SOUTH CAROLINA TORT CLAIMS ACT

- * The courts of South Carolma apply the “discorvery rule” to detérmine when a cauise of act:on accTues under the
.. Tort Claims. Act. - MMM 344 .S.C. 115,123, 342 S.E2d 736, 740 (Ct App.-2001). -
.~ Accerding to the discovery rule, the statute of limitations begins to run from the date the injury resulting from the- :
- - wrongful conduct date either is dlscovered or may-have been discovered by the excreise of reasonable diligence. Id, - S
. “The date on which’ dnscovery of the cause of action should have been made is an ‘objective, rather than-a subjective, . - '
"~ ‘question.” 1d." “One purpose of a statute of limitations is'to “relieve the courts of the burden of trying stale claims. =
- "*" when a plaintiff has slept on his rights,”™. Moates v, Bobb, 322 S. C..172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996)
"~ (quoting McKinney v CSX Transp.. Inc., 298 S.C. 47, 49-50, 378 S.E.2d 69; 70 (Ct. App. 1989)). “Another purpose -
- of the statuts of limitations is to protect potential defendants from prou'aeted fear of litigation.” Moates; 322 S. C at
'rl76, 470 S.E.2d at404 '

(Client wmlwgmxmwsxssnm 13



© . govemmental: entity. Madison ex rel. Bry s
.. 650°(8.C. 2006).. Provisions establishing limitations' upon ‘and exemptions from lmbﬂrty ofa

- ’f’ygovemmenml entity must. be hberally eonstrued to: hrmt the liability of the State. 'Steinke. v.
: . of Labor, Licen ‘Regulation, 336 S.C. 373, 520 S. E2d 142 8.Cc.
. .1999).. However, the burden of establishing a limitation _upon’ habrlrty or &n exceptxon to the "
- .~ .state's, waiver.of immunity under the Tort Clarms Aet is. upon the govemmental entnty assertmg it -
Lo "as an afﬁrmanve defense Id .

1 - ‘South Caro] i

Under South Carolma law any ton acuon agamst a govemmental entxty is govemed by '

" the South Carolina Tort Claims ‘Act;. ‘which is the exclusive civil remedy available in an‘action
| against a governmental entity or its employees. _gj@l_ﬂg_ngm 355 S.C. 197 584 S. E.2d

o 413 (Ct. App 2003) Among other pomons the Tort Clmms Act. sets forth
s , S. C Code Ann § 15-78-60 Exoepnons to wmver oflmmumty
_ 'The govemmental ennty is’ not hable for a loss multmg from

(1) legislative, Judncxal or quasn-Judu:lal acuon or. macuon,

(2) admimstratrve action or maonon of a. legrslanve, Judrcral or quasr-;udrcral' -

charter, provrsion, ordmance resolunon rule regulanon,'or wntten pohcles, '

.or the- perfomlance or failure to perform any act-or-service whxch is in the
dlscretxon or Judgment of the govemmmtal ennty or employee, S

(7) anulsance, ,

e (13) regulatory mspectron powers or ﬁr_nonom, mcludmg faulure to make ‘an
= “to:"determine - whether the property “complies with or violates any law
“regulation; code, ¢ or ordmance or _contams a hazard to: heahh or safety,

Code 1976§ 15-78-60 o ; . I _

Tl S ‘-When a govemmental entny owes a duty of care w plamtrﬂ' under the common law and
SRR other elemema of neghgence are shown, the next step.is to analyze the apphcahrhty of exceptions ..
S to- the waiver ‘of ‘immunity - contamed‘ - the Tort* Clauns Act . which are asserted by the -

ty. Babcock -

8 Deg

"The applrcanon of the Tort Clmms Act ‘to allegauans ansmg out of desrgn and/or

0 mnmtenanee of a a govemmental ermty s drainage system has beeén addressed before by South A'A
: ins v. City of Greenville, 358 S.C. 280, 594 S.E.2d 557 (Ct. App AR
= 2004), the Court of Appeals held that the Tort Clauns Act munumty provrsrons bar such clarms -

: Carohna courts. In H

.8 ‘More speclf‘mlly in ﬂg_y_gm_s_, a husmess owner brought an actmn agamst the City alleging that the City 8
. improper and negligent design and g .

{Client MWWIMWSWGM 14__ .

,inspecuon, or making an inadequate or:negligent inspection, of any property. -

ainage system caused his business to flood.. The Court of
o Appeals held that-. (l) the city’s design and mamtenance of the drainage system did not constitute mvelse_ o

enforce any. laW, whe1her valid. or mvahd mcludr;' but not Timited: any,j,f,": S

S '(5)  thie exercise of dlscrenon or judgment by:the govemmental'éntlty or employee ISt

r, Inc; 371 S.C.123,638 SE2d . .. =



[n _.am; Lome Hawkms sued the city of Greenvx]le for mpmper and neghgem d&mgn and -
- maintenance of its municipal drainage system.. Hawkins alleged the City's malfeasance caused - -

B his property to flood.. -The Court affirmed the trial court's grant ofsummaryjudgment in favor of-

~_the City-by- noting; that, among other ‘applicable exceptions to the: waiver of immunity, “the Cuy A o
[wa]s not liable for-loss. resulting from: (1) "legislative, Judlcml, ar quasi-judicial action or .- .

7 inaction";. (2) "administrative action- or ‘inaction of .a legislative,’ judicial; “or- Qquasi-judicial :

- . natare"; (4) "adoption, enfomement, or oomplumce with any law or failure to- adopt orenforce .
.- any law, whether valid or invalid; mcludlng, but not limited to; any charter, provision; ordinance,
- resolution, rule, regulation, or written policies”; (5) "the exercise of discretion or judgment bythe

- ;::govemmenml entity or employee or the performance: ar failure fo. perform any act or service = -
-, Which, is ‘in" the" discretion or judgment of the: governmetal” entity. or employee”; or (13)
o "regulatory inspecuon powers or funcuons, mcluding failure to make an inspecuon, or makmg an. .
" - inadequate or negligent inspection, of any-property to determine whether the property comiplies”
7 Uwithor. wolates any law, regulanon, code, or ordmaoce or contains a hazard to health or safety L
T 8G Code Ann. § 15-78-60(1), @), @), (5), and(13) (Supp 2003); _c_l.at 293, 594 SE2d S64. <o

| - The: f Appeals stated.;that, although South Carolina courts had pmviously not P A

G apphed the Tort:Claims Act to facts similar to those of the Hawking case, the Supreme ! Courtof -~ ' -

" .. Texas hag held that: mumclpahtm are not liable for the design and plani

Lo dramage systems | because these acts are: consxdemd to-be mherently quw-Juchmal, dxscretlonary
R funcuons

of their sewage and -

r which a governmental entity is:not liable: C Tyler v 'le_ ; 962 S. W.2d 489, .

e Texas court'mgm ofjl_‘zle opm :

i _the mumclpal :thonnes in adopting 8 gennral plan of drmnnge, andif
g when and wheresewers_shallbebuﬂt, ofwhntmzeandatwhm]ovel .

’dmcrenon,‘; and " 1g" upon’ consnderations affectin'g the public. heal

¢ cé_mfemence throughout an-extensive territory; and the exercise of

e chzjudgment'and discretion in the seléction and adoption of a general plan.or =

.- “'system of drainage is not subject to revision by a oourt or Jm-y ina pnvate acnon '
B for not sufﬁcxently drammg a parhcular Iot of land. - : .

The South Carolma appe]late court held that it found a compmable degme of dxscrenon ::

- was gtanted 1o the Clty in the Hawkins case to exercise the measured policy Judgments required -

10" build: and “maintain an’ “adequate: municipal ‘sewér and' drainage system in ‘Greenville.

Accordmgly, the Court- found that' the ‘City was immune from habihty for neghgence claims ‘
o vansmg out of the design and maimenance of the dramage system at issue in the case ngkmg o

. condemrmion, (2) cny was not lisble under Tort Clalms Act; (3) city was not liable for trespass; and (4) city was not s 7 ,

liable for conversion. Similar to the allegations in the La-Z-Boy Complaint, Hawkins® property was also located in

" alow-lying area‘and had been heavily developed with retail- businesses and other large commercial developments.
-In his lawsuit, Hawkins brought his action against the city, alleging causes of action for (1) inverse condemnation,
(2) negligence in the clty s design and maintenance of its storm water drainage fystem, (3) violation of S.C. Code § . °
5-31-450, (4) trespass; (5) conversion, and (6) nuisance.. As a whols, Hawking stands for the proposition that a -

o _govenmental entity, will not be held liable for damages allegedly resulting from thie overall design, construction, or

maintenance of its systems for handling- surface: water' absent an.“affi irmative, positive, aggressive act™ by the .

" “govemnmental, eutity and whwh pmxlmawly causes damagu 10 a person’s property. The Hawkins decision controls 5 ’

.mdllscase
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-~ the;Tort Claims Act unmumty pmvxsxons (1), (2), (4), (5), (7), and (13) bar Plamtlﬂ’s pment !
o tort clatms  thi SCD

oo Amended Complamt Pamgraphs 2 52 and: Fixst, Exghth and Fourteemh
el O causes of action do ot]fnctually allege any “affirmative, positive, aggressive act™ on the part of
E  this ] Defendant. S sifically, Plaintiff: alleges: liability “due-to SCDOT’s “refusing to ensure

: iate ‘drainage™ (Am. Comp

- inadequate: drainage™ (Am.:C omp.  126.(b)), “in fmlmg and refusing to-

‘and ' the Highway 52 Conneéctor. improvements’ w1thout
ie drmnage of snrthee ‘water from the h:ghway” (Am. Comp. 9 126:(d)), “in

an ve:_steps:tomiﬁgate or.prevent_'fum'e‘-ﬂoodmg’i (Am. Comp:-§.126 (e)),

- drainage: System in -the Northwoods Mall-

epnved of his full nghts to hxs property without just oompensanon 83 a result.
ign and maintenance of the mWLsym The coun snmmanly reJected

L '-_whxch damaged the: SemceMaster pmperty or othervnse diminished his nghts in
;- the property Most of the- City’s "acts" he’ avers suppon his i inverse condemnatlon

7allawed the developmenl of neighborlng parcels of commercial property which
_altered the elevation of the area and added strain to the Laurel Creek drainage
. plpes beyond their capaaly and then failed to replace these pipes. The South
_- . Carolina cases addressing inverse. ccondemnation are uniform in requiring that the -
- claun be proved by aﬂirmatlve “positive, aggressive” acts. by the governmental
- agency. Allegations of mere failure to act are insufficient. See; e e.g., Berry's On.

- ‘Main, In¢. v. City of olumb"'- 277 S.C. 14,:16, 281 S.E.2d .796, 797 (1981)
(holding that proof of inverse condemnation requires -that "there must be an
aﬁrmauve, posmve, aggrmswe act on- ‘the part of the govemmental agency");.

& P X 3llSC 144, 149,
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L 358 SC at 293-94 594 SE.Zd 564, Thé H ‘Hawking decxsxons broad language affords 8 .
" " governmental e_nnty abwute unmumty for demgn, construction, and maintenance decns:ons, and .

126'(a)), “in_refusing to.take any steps to
age for implementation of a storm water System” (Am. Comp. 126 (C)), o

g Center aree” (Am. Comp T126(0) are mere “failures to act”



L 27 SE.2d 899, 902 (Ct App]993) (hstmg as an element: of inverse
AN condemnation the requirement that there be "an afﬁrmatxve, positive, aggrws:ve
~- . 7 acton the part of the governmental agency") gmssz (Emphasxsadded) :

S1m11arl ,_here, Plamtrﬂ' fails to allege any “affirmative, posmve, aggresswe act” on the .

- part of the SCDOTi,,, Complamt Paragraphs 2 — 63 do not: factually allege any “aﬂinnanve, _—
positive, aggreiesr ‘act” on the part of this Defendant. The allegations of the SCDOT’s-mere
failure to act are msufﬁcxent as a matter of law. Here, the alleged conduct' by the SCDOT giving -
nse to Plainuft’s mverse eondemnauon clmm is practxcally the same as the Clty of Greenvnlle s' .

s ,V;:proxxmetely caused ﬂoodxng on 1ts premlses (Am Comp 1]1] Qe 12, 16, 24 29 ;;:'60)
* However, pursuant to-the Ha l_:g court’s ruling, the. failure to actor to’ remedy the drainage - .
~ defects, do not constitute the type of ““affirmative; posmve, aggressive’ acts by [a] governmental .~
*_; agency” to render it liable for inverse ‘condemnation.: At most, the SCDOT’s actions amount toa -

“mere failure to act,” which m ns holds is an msuﬂicrent basis to render a municipality liable *

for inverse condemnatlon. Id.; see also, _Kmalndes v. | chool D' 'ct of Greenvn]le Coun ;675

Ca Ty mw, the essenual ele_ments ofatrespass cause: ofacuon are thm (l); o

“the act must: be aﬁ'lrmanve, (2) thie invasion of the-land must be mtentlonal and (3) the:harm ;-
‘caused by the invasion of the land must be the direct result of that invesion.” Trespass. does not

" lie.for nonfeasance or failure to.perform a. duty. Trespass is.an mtenuonal tort; and while the. -

" trespasser, to° ‘e liable, need not intend or expect the. damegmg consequence of his entry,’ ‘he must

‘intend’ the act which constitutes the Uunwarranted entry on-another's:land. : In South.Carolina, to .
;mamtmnatrespass action, i anacﬁonin trespasswﬂl lie if the. defendant nnennonally entered the -

' property.. The- unwarrantable entry on land in the peaeeable possession of anothier is a trespass, -
without regard to. ‘the degree of force used, the means of entry, or the extent of damnge .The . -
entry 1tself is the wrong & Andemon S C ‘Requests to' Charge — Civil'§.31-13; 4415 ‘Cedar*

»H 368 S. C 254,628 S, E.2d 284 (Ct App 2007)

Lo Here, for the same- reasons out]med in the Hawkms decision. and pursuant to the Tort
_ Claims Act, the trespass claim allegations (] 108-111) in -111) in this case fml to set forth sufﬁcxent
o facts to constxtute a clmm for rehef agamst tlus Defendnm. :

| _rm_cw_s_@l

S For the reasons stated herein, this Court hereby grants Defendant South Caolma -
~Department. of ‘Transportation’s: Motion for Summary Judgment pursuant to SCRCP Rule- .
R 12(b)(6), 12(c), and 56basedonthe South Carolma TortClmms Actandthe Hawkms decxsron. o

'{diywtw:\owm\ommsslnoc)? . - :



| Charleston, South Caﬂ)hna ‘

[TISSOORDERED! -

'1 »uu{
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“IN.THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
v - NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON o " CASE No 12-CP 10-6922
" Trpperary SaIes d/b/a La-Z-Boy ,
L e B .-ORDER GRANT]NG S : o
" CITY OF NORTH CHARLESTON’S

*Environmental Control:, Crty of

o Transpomatto

~_counsel; the Court hereby grants Defendant Clty of North Charleston J Monon to Dlsmrss based o
J‘onthepleadm FE R i S '

‘MOTION TODISMISS.

South Carohna Department of :
Transportatxon, South Carohna _} :
-Department of Healthand™* .. . ..

North Charleston; Charleston Water
- System; Associated: Developers ;Inc, -
Parklnll, .C T

Defendants

)
)
)
)
)
)
)
)
)
)
):‘:
)
)
)
)
)
)
)
)

THIS MA’I'I'ER came before me for a heanng on January 7, 2014 on Defendant Crty of
estor ion'to Dis Pursuant to ‘SCRCP;R_nle 12(c).” Present in the court were -

' the' Plaintiff's °°unselYanoeyA ‘McLeod, I1l; Esquire;: Defendant City ‘of North Charleston’s
nsel Phillip'S: Ferderigos; e, G. 'Wade Cooper, Esquire counsel for: Charleston Water - " -
S:'Halio,: Esqurre -counsel ‘ for _ South’ Carolina - Department of Health“and -

Envrronmental Control and Jason A Daxgle, Esqmre counsel for South Carohna Deparunent of o

After rev1ewmg the pleadmgs, the Mouons to Dlsmrss the: Mora.nda in support of the

"Monons"and opposing: the Motions,” reviewing the pleadings, and: considering. the arguments of -

"I THE PLAINTIFF S CLAIMS FOR DAMAGES ARISING OUT- OF ANY -
. .FLOODING- EVENT: PRIOR TO" APRIL '8, 2008 ARE DISMISSED .
" ;:_PURSUANT TO 'I'HE STATUTE OF LIMIT ATIONS o B

- -Inmally, based upon the pleadmgs, the Plamtrﬁ’s alleganons assertmg claxms agamst

Defendant City of North Charleston for the March 20, 2003,. June 16, 2004 and July 22, 2005

+ - flood events:are timé-barred pursuant to the statute of limitations. . For claims filed under the -

Tort Claims Act, the stitute: of limitations is two years after:the loss was or should have been

dlsoovered See S.C. Code Ann § 15-78-110 (2005) Pla.tntlﬂ’s Flﬁh, Elghth, and Twelﬁh -

! The various governmental entxty Defendants filed Motions for Dnsm:ssal Pursuant to SCRCP Rule 12(c) on similar
grounds; however, &s the factual allegations against each Defendant governmenta] entity are somewhat d:stmct, the -

: Court has adopted separate Orders of Dlsmlssal for each’ separate Defendant.

[Client Wwooonwmonom@msn.ooo;




cléix;né are gbvémed by the South Carolma Tort Claims:Ac_t’s‘ftwd'-'year; statute of limitations

.~ period for tort claims brought against a governmental entity.” For the Plaintiff’s remaining Third
~  claim for inverse condemnation, a three year statute of limitations applies: o o

*Additionally, under SouthCa.rolma law, the discovery rule applies to this: action,’

E According to.the discovery rule, the statute of limitations begiris to run when a person’ could or

" should have kiown, through the ‘exercise of reasonablé diligence, that a cause' of ‘action might~
AR eI

- merely by knowledge of ax injury but by knowledge of

L Equip., Inc. v. Thomason, 335 S.C. 477,485,517 S.E.2d 235,239 (Ct. App. 1999).¢
Under §15-3-530 and the South Carolina coramonlaw, the statute of limitations is triggered not . -
diligently acquired facts sufficient to put-

.+ an injured person on notice of the existence of a causeof action against another. Epstein V. -
. Brown, 363 S.C. 372, 376, 610 S.E.2d 816, 818 (2005). - The date on which discovery of the: . -
+ ¢ cause:of action should have been made: is-an objective question.- Joubert v. S.C. Dep’t :

. Servs, 341°8.C. 176,191, 534-S.E.2d-1,-9 -(CL. ‘App: 2000). In"Youngv. South Carolina

D_emumwi_rrec__tmn_s, the Court of Appeals stated: . . .

Inotherwords,whetherthe partlcularplmnuﬂ‘actual]ylmewhehad aclmm ismot. . .
. the test. - Rather, courts must decide whether the circumstances of the casé would

- .put a person of common: knowledge and experience on notice that some right of
~ - ‘his has been invaded; or that some claim against another party might exist. 333 -
-, 8.C..714, 719, 511 S.E.2d 413, 416 (Ct..App.. 1999); Moore v, Benson, 390'S.C.
153,700 S.E2d273 (Ct. App. 2010). - - - - . o o

 Furthermore; “[ihe satute.is not'delayed.until e injired perty secks advice of counsel or -
" rdevelops a full-blown theory of recovery; instéad, reasonablé diligence requires & plaintiff to ‘act

¢~ with'some promptness." Maher v. Tietex Cop., 331 8.C; 371,377, 500.S.E.2d'204; 207 (Ct. e

 limitations is two years.
“?SegS.C.

. determining when a cause o _ _ ‘ 4 .
"% Under South Carolina law, “*[a).cause of action accrues at the moment when the plaintiff hes a legal right to sueon

T : Carolina Tort Chaits Act further. provides the limitations period-is extended an additional. yeer, fora - .
total of thrée years, when the claimant files a verified claim within one year of the loss or injury. 8.C. Code Ann. §§:
15-78:80, -100(a) (2005). Plaintiff did not allege that it filed & verified claim; therefore, the applicable statute of

‘Cods Ann. § 15-3-530 (2005) (applying the discovery rule to caisés of ction arising inder § 15-3-530);
tts Mut. Life Ins, Co, 357 S.C. 386, 394, 593 S.E2d 18, 187 (Ct.-App. 2004) (stating “[i]n

v:iM .
f action arose under § 15-3-530, we apply the ‘discovery rule’™), -

it’- Brown v, Finger, 240 S.C. 102, 124 S.B.2d 781 (1962). The law -presumesat least nominal damages at that

~ point. Livingston v, Sims, 197 S.C. 458, 15 S.E.2d 770 (1941) modified Santee Portland Cement v. Daniel Internat’l

Corp,, 299-5.C.269, 384 S.E2d 693(1989) (discovery rule applies to contract statute of limitations). The fact that
substantial ‘damages. did not occur until later is immaterial to determining when - the action accruedor - arose.

) _Lﬂmgm_z._mg._m’; Stephens ‘v, Druffin, 327 S.C. 1, 488 S.E2d 3 of 7 (S.C. 1997). The date on.which

discovery.of ﬂi‘e‘cahﬁe'ofactipn should have been made is an objective, rather than subjective; question.: Kreutner v.

V.
- David, 320 S.C. 283, 285, 465 S.E.2d 88, 90.(1995). In other words, whether the particular plaintiff actually knew

he had a claim is not the test. Rather, courts must decide whether the circumstances of the case would put a person
of common knowledge and experience on notica that some right of his has been inveded, or that somé claim against =
another party might exist. . o G T e C

* The courts: of South Carolina apply the “discovery rule” to determine when a cause of action accrues under the -

~ Tort Claims Act. Bayle v. S.C. Dep't of Transp., 344°S.C. 115, 123, 542-S.E2d 736, 740 (Ct. App. 2001).
- - According to the discovery rule, the statute of lim . Co
. wrongful conduct date either is discovered or may have been discovered by the exercise of reasonablg diligence. Id, -~ - -

itations begins to run from the date the injury resulting from the

{Client Matcr000001\0498\ORDY004501 51.DOC) 2



HAWKINS DECISION

Here, pursuant to S C. Code Arm § 15-78-110 for clmms ansmg under the Tort Claims N |

Act; Plaintiff was: roqmred to oommence its action agamstDefendant within twoi*y.ears after

Assuc amnﬂ’s Summons and Complamt in thxs acuon were not ﬁled pnor to the :

3 three year expiration of the statute .of - lnmtatlons, -which; at the latest, .expired for the alleged .

7 2003; 2004 and 2005 flood events; . As the Plaintiff failed 1o file its:Summons and Complaint = - .

B "'II TH_E LAINTIF'F FA]I,S TO ALLEGE FACTS SUFFICIENT TO STATE A
~ CLAIMFOR ‘RELIEF FOR ITS (1) TORT CLAIM NEGLIGENCE/GROSS‘ s
}__NEGLIGENCE, (2) INVERSE. CONDEMNATION, (3) S. C..CODE'ANN:§ 5-
" 31-450 VIOLATION, AND (4) TRESPASS.CAUSES ‘OF: ACTION . AGAINST
DEFENDANTCIT Y.:OF: NORTH CHARLESTON PURSUANT TO THE, '

Under Sou Carolma law, any tort acuon agamst a govemment is governed by the South

_+" Carolina Tort’ Clmms Act. The Act® ‘governs all:tort; claims: ;against governmental entities and is " v
. the excluswe civil: remedy available in an action agmnst a governmental entity-or its employem o
.- Flateau v. Harrelson; 355°S.C. 197 584 S E 2d 413 (Ct. App 2003) Among other pomons, the . .
Tort Clmms Act sets forth s : o ‘

' 'S C Code Ann § 15 78-60 Exceptlons to wmver of unmumty
_ T‘he govcmmenta] entlty is not liable for a loss resultmg ﬁ'om

Mm Iegxslatxve judicial, or quasx-;udrcxal actwn or mactlon
()] adm1mstrat1ve action or’ macuon of a leglslanve, Judlcral, or quam-_,udxclal

“The date on which discovery of the cause of action shou]d have been made i is an objective, rather thana subjective; . -
question.” d.- “One. -purpose of a statute of limitations is to ‘relieve the courts of the burden of trying stale claims
when a plaintiff has slept on his rights.’” - Moates v. Bobb, 322 S.C. 172, 176, 470 S.E2d 402, 404 (Ct. App. 1996)

" (quoting McKinpey v CSX T@gg ., Ing,, 298 8.C. 47, 49-50, 378 S.E.2d 69, 70 (Ct App. 1989)). “Another purpose
- of the statute of limitations is to protect potentlal defendants from protracted fear of lmgatlon " Moates, 322 S. C at

l76 4708E2dat404

=" {Client anoooo?omgs\ono\ooﬁmsn.oocy 3



-~ immunity under
* contain ;he_’.g_rross':p,e_.‘

1999). Provisions establishing limitations-upor and : ‘
- entity must be liberally construed to limit liability. Steinke v, South Carolina Dept. of Labor, -
- Licensing and Regulation; 336 S.C. 373, 520 S.E.2d 142 (S.C. 1999). However, the burden of .

establishing a limitation upon liability or an exception t6 the state's waiver of immunity under the

Tort Claims Act is upon the governmental entity asserting it as an affirmative defense. Stejnke v.

" -(3) execution, enforcement, or implementation of the orders of any court or
. ©  execution, enforcement, or lawful implementation of any process; - -
' (4) adoption, enforcement, or compliance with any law or failuré to-adopt or .
.~ enforce any law, whether valid orinvalid, including; ‘but-not limited to, any -
", v charter, provision, ordinance, resolution, rule, regulation, or written policies; -
(3) the‘exercise of discretion or judgment by the governmental entity or employee -

or:the. performance: or failure to perform any act orservice which is in“the -

- discretion or judgment of the governmental entity or employee; o

7 a nmsance ,A

o) entry upon any property where entry is expressly or xmphedlyamhonzedby o
R T R
*. (13) regulatory -inspection powers or functious, including " failire to’ make an
. - -inspection, or making an inadequate or-negligent inspection, of any property

. _to:‘determine . whether- ‘the . property complies: with or violates “any'law, o

. regulation, code, or ordinarice or contains a hazard to health or safety; ..~
+ . 7(20) an act or omission of a person other than an employee including but not limited -
S " to the criminal ‘actions of third persons,” - N R
' Code 1976 §15-78-60. - - .

Whena governmentalentlty owes a duty of caretopla.mtlﬂ'undcr the oommon law.and “"_ .

other clements of negligence are shown, the next step is to analyze the applicability 6f exceptions

+ - to_ the waiver ‘of immunity- contained  in’ the : Tort Claims Act’.which - are-asserted by the
.. governmental entity.. Madison ex rel. Bryant.v. Babco '

a_governmental: entity. asserts. various ‘exceptions to- the. waiver of.

650.(S.C.2006)... Wh

gligence '
o8 gencs

ation, 336 8.C.'373, 520.8.E.2d 142 (S.C.

1, Licensing and Regulat 73,520.8.E2d 142 (S8.C. .
exemptions from liability.of a governmental -

v. South

South* Carolina

of Labor, Licensing and Regulation, 336 S.C. 373, 520:S.E.2d 142 (SC.

' The' application of the Tort Claims Act fo allegations arising out of design and/or

- maintenance of a city’s drainage system has been addressed before by South Carolina courts. In
Hawkins v. City of Greenville, 358 S.C. 280, 594 SE.2d 557 (Ct. App. 2004), the Court of -

~ ‘Appeals held that the Tort Claims Act immunity provisions bar such claims.® In Hawkins, Louie '

% More specifically, in Hawkins; 8 business owner brought an action against the city alléging that the city’s improper- .

and negligent design and mainten f its draina; stem caused his business to flood. The Court of Appeals
held that (1) the city’s design and maintenance of the drainage system did not constitute inyérse'condemnqion; @

{Clien! Marter\000001\0498\ORD\004501 51,.D0C} - 4

k Center, Inc, 371 8.C: 123, 638 SE2d

state Tort Claims Act, the corréct:approach is to read éxceptions that donot -~ .
standard in light of exceptions that do contain the standard; Steinke .-



'Hawkms sued the c1ty of Greenvﬂle for 1mprope" and neghgent demgn and mamtenance of 1ts

- municipal dramage system. Hawkins alleged the Cxty’s malfeasance caused his pmpeny to flood. -

. _ﬁ_"adoptlon, ‘enfi rc_ejment, or: complmnce w1th_ any-law
‘whether val_x ‘or- mvahd, mcludmg, ‘but* not- lumted to;. any ‘charter; “provision;: ordinance,
- résolution, rule, negulahon, or written pohcxes (5)"the exercise of discretion or Judgment by the i

. regulatory inspection - powers. or functions, mcludmg -
- “inadequate: or neghgent inspection,’ of any property to determine’ Wwhether the- property. comphes-
with or violates: any-law; regulation,. code, or ordinance or contains. a_hazard 0 health or: safety
§ S C. Code Ann. §.15- 78-60 =1), (2), (4), (5), and (13)': Supp 2003), Id a1:293 594 S.E 2d: 564

: _The' Court affirmed: the trial court's grant of summary Judgment in:favor. of the:City by noting
__ tha:, among other apphcable exceptions to the: ‘waiver of immunity, “the. Clty [wa]s not liable for
* .loss resulting - from: - (1) "legxslanve Judlcxa'l""i or quasn-Judlcxal ‘action or mactlon", V3]

"administrative:; act:on or inaction of a-legislativ , judicial, -or. quasi-judicial nature; - (4)

B govemmental ‘entity or employee: or the. performance or failuré to perform:any act or- service .
.d;scretxon or-judgment. of the - governmental entity - or-. employee or(13) - ¢

which: is’ in"

failure.to make an- inspection; or makmg an

o_f T"ler A le" 962 SW2d 489 501 (Tex

C_1g of Tyler_opmed

_, 'large dlscretlon, ‘and dependlng upon conmderahons aﬁ'ecung the pubhc health: .
and :gerieral ‘convenience throughout an-extensive “territory; and’the exercise:of*
~ suchr Judgment and discretion-in the. selecti and adoptlon of a’ general plan"” -
systet'ri ofdra.mage is not’ subJect to revxsxon%by’a court orJury m a pnvate actlon‘. o
:+ for not sufﬁcxently dralmng a partwular lot of land_ Fan N

The South Carohna appellate court held that found a compmble degree of dnscre’uon,

- rwas gmnted to the- ‘City i in the Hawkins casé to.exercise the measured policy Judgments required
< :to. build ' and”‘maintain’ ‘an: .adequaté” municipal Sewer. and* dramage -system-“in"-Greenville.
T Aeeordmgly, ‘the: Court found that the City was immune from lmblhty for negligence claims.

arising out of the design.and ma.mtenanee of the drainage. system in the Laurel: Creek ‘Basin.

Hawkmg 358 S C at 293-94 594 S E 2d at 564. The Hawkms declslon 'S broad language a.ffords

city .was not llable under Tort: ‘Claims Act' (3) clty was not liable for. trespass and (4) city was not liable for

conversmn Similar to. the alleganons in the La-Z-Boy Complaint, Hawkins’ property was also located in a low- _
lying area and had been heavily developed with retail businesses and other large commercial developments. In his

~ lawsuit, Hawkins brought his action agdinst the city, alleging: causes of action for.(1) inverse condemnation, (2) - -

~ negligence in the city’s design and maintenance of its storm water. drainage system, (3) violation of S.C. Code § 5- .-

", 31-450, (4) trespass, (S) conversion, and.(6) nuisance. As a -whole, Hawkins stands for the: pmposmon that a

" municipality- will not be held. liable for damages-allegedly resulting from the overall design or maintenance of its

- systems for handling surface water absent an “affirmative, positive, aggressive act” by a governmental agency which
.~ proximately causes damages to a person’s property. The H_a_»_vl(_m_s; declsxon eontmls in this case.

R {cnmx'Mmm’ooooonows\onu\omsm 51.00C) | 5

W: OF ° fmlure to adopt’ or ‘enforce ‘any. law, - 4

" 7+ 'The’Court of Appea.ls statedithat, although South Carohna courts had- prevmusly not

3 a.pphed the-Tort Claims Act to facts similar to those’of the Hawkins case, the Supreme Court of

- "Texas has held that- mumclpalmee are not liable for the deexgn and planning of their sewage and
- dramage systems because these-acts are. considered: quasx-Judlclal, dlscreuonary functions for
*# which'a government: entity-is niot: liable.. City
- _1997) 'IheTexascom‘tm
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adequate drainage for implementation of a stormwater system”(

-, design-and. maintain a reasonably. adequate surface water drainag

* - Maltand Northwoods Pointe shopping center area” (Am. Comp: §. , L

- = _properly supervise:the surface water drainage system.in the Northwoods Mall and Northwoods ™ -

ﬁ_"Pqihte:'Shbppin‘g,::Céli;eg,grea_’_’v(Am;-._,Cdmp._ﬁ 118 (h)) are mere “failures to.act” which do ‘not

. -constitute “an affirmative, positive, a ; .
...~ Hawkins decision. As such, PlaintifPs negligence/gross negligerice-tort claim fails as a matter

a governmental entity; such as a city, absolute immwity”fdr. design and maintenance décisioﬁs,j- .
.7, and the Tort Claims Act immunity provisions (1), (2), (3-5), (7); (9), (13), and (20) bar Plaintiff's.
- presenmtiortclaim.” - T —

) Here, Amended Cbinplaiht ‘Paragraphs 4 252 and 118 do hot factually allege any -

“Mve, :poSiﬁve,.aggressiygjgct” on-the part of: this Defendant. Specifically, Plaintiffs -
-, - ellegations-that the City of North. Charleston’s “fuiling and refusingto -ensure- adequate ‘and

iate.drainage™ (Am. Comp. ¢ 118 (a)), “in failing and refusing to take steps to remedy =

. and cormect the inadequate drainage” (Am. Comp. 1 118 (b)), “in failing and refusing to ensury

(Am. Comp. §.118 (¢)), “in

negligently reviewing, inspecting, and approving.ill conceived and factually erroneous drainage-

- plans for construction upstream from the designated well-known flood areas™ (Am. Comp. § 118 -

s (d)), “in failing to provide for sufficient drairage for surface water from Ashley Phosphate Road -

: ;_:-{;gpd;;'QO?Vn'ﬁE_Nqi@l_iwo‘bds;_\l}lii_d,’_?; (Am:: Comp. Y118 (), “in ’féi'l,iij’g'if;jaﬁd,jte'ﬁa'six’jg-;_to&ﬁb my .
- substantive steps to"mitigate or.prevent fi Alooding”. (Am. Comp.

118 (), “infailing to
system'in thie Northwoods
118 (g)); 'and “in failing to *

ahanA

tive, aggressive act” on the part of this Defendant.pursuant to the -

2. INVERSE CONDEMNATION

tiff's: mvexsecondemnatxon claim: also fails pursusnt to the Hawkins decision. )

. ‘Hawkins argued that the city was liable for his inverse condemnation claim, contending he was

- deprived of his full rights to his property without just compensation as a result of the city’s
. ... design and maintenance of the drainage system. The

court summarily rejected Hawkins® claim. -
*In' affirtning the dismissal of Hawkins' inverse oademnati ion claim, the Court of Appeals

- held that'the City of Greenville’s conduct was insufficient to render it liable for inverse

~ which damaged the ServiceMaster property or otherwise diminished his rights in -

~ " the property. Most of the City's "acts” he avers support his inverse condemnation -

' claim are merely failures to act, Specifically, Hawkins asserts the City improperly . =

allowed the development of nei ghboring parcels of comme ial

A Inthepr&sentcase,Hawkms hasfaﬂed to alleg-e: any affirma v’tiv-e actsbytherty - ‘

B . e .- .
pipes: beyond their capacity and then failed to replace these pipes- The South. . -
e Carolina cases. addressing inverse condemnation are uniform in requiring that the . -
. claim be proved by "affirmative, positive, aggressive” acts by the governmental- - -
.~ agency. Allegations of mere failure to act are insufficient. See, e.g., Berry's On-~
<> Main, Inc. v, City of Columbia, 277 S.C. 14, 16, 281 S.E.2d 796, 797. (1981) -

" _(holding that proof. of inverse condemnation requires that "there must be an.
* .= affirmative, positive, aggressive act on the part.of the govemnmental agency”);

(WAQ\O fél?emMmr\ooouonms\dkmdoasmsl.ooq; i 6
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_ Grayv. “arolin of Highways & Pub. Transp., 311 5.C. 144, 149,
427 SE2d 899, 902 (CtApp.1993) (listing & an' clement, of. inverse . .
-~ condemnation the requirement that there be "an affirmative; positive, aggressive .

* act on the part of the governmental agency"). Id. at 562 (Emphasis added). - o

Similarly, here, Plaintiff fails to allege any “afﬁrmanve,posmve,agglmswe act” on the =

 part of the City of North Charleston: Complaint Paragraphs 4 - 52, and 72-74.do not factually

- allege any “affirmative, positive, aggressive act”™-on the part of this Defendant. The allegations

of the City’s mere failure to act are insufficient as-a matter of law. - Here, the alleged conduct by

the City.of North Charleston giving rise to Plaintiff's inverse condemnati tion claim is practically - - -

the same ‘as the-City of Greenville’s conduct absolved by the court in Hawkins. La-Z-Boy - =

repeatedly alleges in its Complaint that the City’s permitting of developments upstream from its:

" location-'at "Northwoods Pointe, :along with: its- failure to remedy certain drainage defects, -

proximately caused flooding on.its premises.. (Am. Comp. 71.9; 10, 24; 30, .42-47).. However,

pursuant. to’ the: Hawkins® court’s ruling, the City’s actions in “allow[ing] the development of ~ -~

L neighboring - parcels of comrercial property” which_allegedly “added- strain® to" the ‘existing

upstream - watershed, as'well as ‘its: alleged failure to remedy the: drainage: defects, do:not -
constitite the type of “affirmative, positive, aggressive’ acts by [4] governmental agency” to

-+ render it liable:for inverse condemnation. At most, the City’s actions amount to-a:“mere failure
 toect,” which Hawking holds'is an insufficient basis to render a municipality. liable for inverse,
~ condemnation.: 1d;; see also, Kiriakides v. School District of Greenvills

e Courity, 675 S:E.2d 439, -

. 443 (8.C. 2009) (“regulatory takings exist only in-conjunction with affirmative governmental

- restrictions; ‘on" the- use - of -land.")- (aﬁinnmgMaster—m-Eqmty’sdxsnnssd of inverse
©o condemmationclaim). 0 o T o T T TR

3

3.S.C.CODE§S3i450 - &

- “Whenever; within the ‘bouridaries :of any municipality, it shall be necessary:or.” -’
. 'desirable to carry.off the -surface water_from any street, alley; or other: public' -
- thoroughfare along such thoroughfare rather than: over private lands adjacent to or -
.adjoining :such thoroughfare, ‘such municipality ‘shall, upon:demand from:the .
- owner of such private lands; provide sufficient drainage for such .water through - -
~-open’ or- covered drains, except when the formation: of the  street  renders. it-
impracticable; along or under such streets, alleys or other:thoroughfare in ‘such -
manner as to”prevent the passage’ of such water ‘over. such private lands or’ -
' property. But if such drains cannot be had-along of under such streets; alleys or. -
other - thoroughfare, the municipal authorities” may obtain, under “proper
" proceedings-for condemnation on payment of damages to the landowner, a right
of way through the lands of such landowner for the necessary drains for such- -

drainage. If any municipal corporation in this State shall fail or refuse to carry out” -
_ the provisions of this section, any person injured thereby may have and maintain- -
' an action against- such- municipality - for the actual damages sustamed by such -

pe;soq.” ' . ‘ - S - .

_{\:‘, )

r
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-~ -, In-applying S.C. Code § 5-31-450, the Hawkins court held that liability does not exist - -
*.: . under such section absent some affirmative act by the municipality which alters the courss or
. increases'the amount of‘stdrm_waterj_'ugoﬁ‘onto private property: L e

~Applying this statute, our courts' have held that Liability- does not obtain -under -
section:5-31-450 absent some affirmative act by the municipality which alters the
course or-increases.the amount of storm water runoff onto private property.. See . .
Brown v: Sch. Dist. of Greenville Cot

. Tecover.. By-the same token, a municipality may- not absolve itself from liability

- by diverting the surface water from its streets into a natural watercourse t00-small

- to camry it oft.™ Hallv. City of Greenville; 227 S.C. 375, 386, 88 SE2d 246,251
(1955):-“Thié statute does not make the municipality an insurer of the landowner -

B against damageﬁ'omsmfacewater; it is only for'such damage &s results from the -

coT e - municipality’s. works that: he"may. recover. - Therefore, unless the landowner -

T T ,plea;_is:_and%provés;éﬂ:'ovgrt*aqt‘:agaihstv the. municipality proximately causing the

7 - damages complained of; there is no cause of action under:the statute.” Taleffv.

 City of Greer, 284 S.C. 510,'512, 327 S:E.2d 363, 364 (CL App. 1985) (citations -

- -omitted). “Under this statute proof of negligence, in the usual sense of the word, . =~ -
- +in the design-or construction of the drainage facilities installed by a municipality .
* for:the- purpose ‘of ‘carrying off surface .water along A street or other public < -
- - thoroughfare. is not an essential ingredient of the cause of action in favor.of an -
‘adjacent Jandowner whose property has beén damaged by surface water cast upon - - -
- it asthe result of su struction.” Hall, 227 S.C. 386, 88 S.E:2d 251. ‘This -

~ 'section:apodictically. contemplates positive actionby a municipality to. render it

+ liable for damages. Brown, 251 S.C. 225, 161 SE.2d 817. (Emphasis added). <

= . Initially,;S.C. Code Ann: §5-31450 requires a:“demand from the owner of ‘such private
. lands,” not the tenant of the property owner. Here; the pleadings are deficient in‘alleging a cause -
- of action pursuarit to-the statute because the Plaintiff.does not allege:that the:land owner of the .
" property (as opposed to the tenant) demanded the City of North Charleston: to take any action..
- In addition, S.C.:Code Ann. §5-31-450 createsa-cause of action in'favor of a.landowner, not a
~ . tenant, and requires that a landowner plead and prove an overt act against a municipality. As
-+-8.C. Code Ann. §5-31-450 does not create a cause of action in favor of a tenant and otherwise -
* requires a “demand: from the owner of such private lands,” Plaintiff’s Complaint fails to allege . -
. facts to sufficiently set forth a cause of action against this Defendant pursuant to S.C. Code Ann. -
~ §5-31-450. Accordingly, the PlaintifPs §5-31-450 claim, as pled, does not set forth aclaimfor -
- -reliefand such claim is dismissed. -~ . T A o

. As an altemate sustaining ground, however, similar to Hawkins, PlaintfF has failed o o
. factually allege any “affirmative, positive, aggressive acts” of any damage resulting :ﬁo_n;;the

% 7 (Client MatteADDO001\0498\ORD\G0450151.D0C): - s



- ensure adequate and appropriate drainage” (A, Comp.'§'90 (a));

- CoveH

| mﬁnicipality’é works.”" Compléint Paragraphs 4 -5 and. 90 ,:d_b'-.not' factually allege any :
on the part of this Defendant.’ Based on Hawkins; the City - . .

“affirmative, positive, aggressive act”

. of North Charleston’s‘act in approving permits is not the type of “positive action” or “overt act” . -

.. <. contemplated by the statute to render it liable: The allowance of construction upstream from an

* . affected area or a municipality’s failure to take steps to alleviate downstréam flooding; as alleged -

- by La-Z-Boy and by Hawkins in- their Complaints, is not the type of acts which give rise to -

- li_t:hl;il'lity"quer § 5-31-450 or the other causes of actions alleged against the City of North
Charleston:. ..o L U oBed aeA MR

. Further, PlaintifPs allegations thatthe City of North Charlestors “failing and refusing to

- steps to remedy..and correct the inadequate -drainage” (Am. Comp. { 90-(b)), “in -failing and

' refusing to ensure adequate drainage for. implementation of a stormwater system” (Am. Comp.
90 (¢)), “in reviewing, inspectifig, and approving ill conceived and factually erroneous drainage -

- plans-for-construction upstream from the designated: well-known flood-aréas™ (Am.-Comp: 190 -
© (d), “in failing us ‘ h

to provide for sufficient drainag e‘fo_rrfsurface'wateiﬂﬁﬁm.'Ashley_Phosphafe'ij‘ad

. and down Northwoods Blvd.” (Am. Comp. 1-90'(c)), “in failing and refusing to take any
substantive-steps to' mitigate o prevent future flooding” (Am. Comp.§ 90. (f)); “in failing to

. design and maintain a reasonably adequate surface water drainage Systém in’the Northwoods

 Mall and Northwoods Pointe shopping' center area” (Am, Comp, § .90 ()), and “in failing to -

properly supervise'the surface water drainage system in the Northwoods Mall and Northwoods

' Pointe: Shopping Center area” (Am. Comp. ] 90 (h)) are mere “failures to act”which do not
-~ constitute “an affirmative, positive, aggressive act” on the part of this Defendant pursuant to the

Hawking-decision. As_si;ch,"Plainﬁﬁ?s"§.'S-lgr-g}soiglg.im:fails as a matter of law. -

- 4 TRESPASS  °

meowners Association In'_c. vs.-DiPi_

R Here, 'for';;,tﬁe same reasons outlined in the Hawkms dec:ision“anq pursuant to.the Tort -
o Cla_ims Act, the trespass claim allegations (] 108-111) in this case fail to-set forth s'uiﬁcient,‘:

-~ 7The Hawking court summarily dismissed that a city “improperly” allowing the development of neighboring parcels-. = -
of commercial property which alters the elevation of an' area and adds ‘strain to the drainage pipes beyond their~ -~ -
- . capacity amounts to an affirmative. act.. Similar to the analysis it applied to affirming the dismissal of Hawking’ N
. inverse condemnation claim, the South Carolina Court of Appeals affirmed the trial court’s dismissal of Hawkins™-
* claim that the City violated § 5-31-450 on such grounds. Lo -

{Wn_ |
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"“in failing and refusing to take -

© - . As addressed in Hawkins, the essential elements of a trespass cause of action are that (1)* .

- “the act must.be affirmative, (2) the invasion-of the land must ‘be intentional, and (3) the hsrm
.. caused by the invasion of the land must be the‘direct result of that invasion.” Trespass doesnot - -

* lie for nonfeasance: or failure ‘to perform.a duty. ~Trespass is an intentional ‘tort; .and. while the
trespasser; to-be liable, need- not intend or expect the damaging consequence of his entry, he must
. intend the act which: constitutes the unwarranted entry on another's land.” In SouthCarolina, to
" - maintain a trespass action, an action in trespass will lié if the defendant intentionally entered the

" property. The unwasrantable entry on land in the peaceable possession of another is.a trespass, .
- without regard to' the degree-of force used, the. means of entry, or the extént of damage. The P
entry itself is the.wrong.- See ‘Anderson -S.C. Requests to Charge — Civil § 31-13; 4-41; Cedar .

jmeowners A ' o, 368 S.C. 254; 628 S.E.2d 284 (CY. App. 2007),



facts to consumte a clmm for rehef agamst this Defendant

S CONCLUSION } ‘ ) -
: .}t o i For the ‘reasons stated herem this Com't hereby grants Defendant: C1ty of North
& . Charleston’s Motion to Dismiss Pursuant to SCRCP Rule 12(c) based on the South Carohna Tort.
U ClmmsAct,SC CodeAnn.1]5-3l-450 andth isi -

ITISSO ORDERED! - e

' : Nmth Jud1 ercult
Dated &M 1, ﬂH' '
Charleston, South lma L

\04
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