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STATEMENT OF ISSUES ON APPEAL 

I The tnal court correctly found that executlOnirecordmg of the assIgnment 
subsequent to the foreclosure sale dId not allow recovery of the surplus funds by 
Appellant BAC Home Loan ServIcmg, L P f k a CountrywIde Home Loan 
ServIcmg, L P, successor m mterest to Mortgage Electromc RegistratlOn 
Systems, Inc, MIN# 100039032108093192 ("BAC") 

II The tnal court correctly found that no attorney partICIpated m the closmg of the 
$149,00000 loan, whIch closed on March 21,2007 

III The tnal court correctly found lack of attorney superVISIon of the closmg on 
March 21, 2007 conducted by ongmallender QUIcken Loans barred BAC from ItS 
claim to the surplus funds 

IV The tnal court correctly found BAC was not a hen holder at the tIme It filed ItS 
claim to the surplus funds 
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STATEMENT OF THE CASE 

On July 2, 2004, Dr George WIlham "Jeff' Brelsford, VI ("Borrower") 

executed and dehvered a promIssory note and mortgage ("Mortgage 1") m 

pnncipal sum of ThIrty Seven Thousand Dollars and Zero Cents ($37,00000) to 

CItIzens Bank of Effingham ("CBE") CBE caused Mortgage 1 to be recorded on 

July 6, 2004 at the AIken County RegIster of Mesne Conveyance ("RMC") The 

real property encumbered by Mortgage 1 was known as 117 Club VIlla Dnve, 

AIken, SC 29803 

On March 21, 2007, Borrower dehvered a separate and subsequent 

promIssory note to Qmcken Loans m the pnncipal sum of One Hundred Forty 

Nme Thousand Dollars and Zero Cents ($149,000 00) ("the Note") To better 

secure the Note, Borrower concomItantly executed and dehvered a mortgage 

("Mortgage 2") to Mortgage Electromc RegIstratIOn Systems, Inc ("MERS"), as 

Nommee for Qmcken Loans The real property encumbered by Mortgage 2 was 

hkewise known as 117 Club VIlla Dnve, AIken, SC 29803 The $149,00000 

loan m connectIOn WIth Mortgage 2 was closed on March 21, 2007 On Apnl 20, 

2007, MERS caused Mortgage 2 to be recorded at the AIken County RMC 

Borrower dIed on August 11, 2009 

After default occurred on the loan associated WIth Mortgage 1 due to 

payments not bemg tImely receIved, CBE ImtIated a CIvIl actIOn agamst 

Borrower's estate seekmg foreclosure of Mortgage 1, CIvIl ActIOn No 2010-CP-

02-00172 The ongmal summons and complamt was filed on January 26, 2010, 

an amended summons and complamt (R pp 26-33) was filed on February 4,2010 
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Both the estate of Borrower and MERS were duly served wIth a copy of 

CBE's summons and complamt NeIther timely filed or served an answer or other 

response and both were held to be m default A dIsposItive hearmg was held on 

May 26, 2010 The Master m EqUity for AIken County ("Master") awarded a 

Judgment of foreclosure and sale by order dated June 15, 2010 (R pp 1-7) The 

Judgment determmed that the mortgage hen held by MERS was Jumor and 

subordmate to the CBE mortgage hen The Judgment further stated, "The 

Defendants claim or may claim a hen upon or legal mterest m subject property 

and m the event there IS a surplus from the sale of the subject property, such 

Defendant may present any such hen or legal mterest at a heanng subsequent to 

the sale, m accordance wIth Rule 71 (c), South Carolma Rules of CIvIl Procedure" 

(R pp 3-4) 

The foreclosure sale occurred on July 6, 2010 The subject property was 

sold at auctIOn on that date to a thIrd party bIdder, one Matthew Fry The Master 

Issued a Master's Report on Sale (R pp 22-25) filed July 21, 2010 reflectmg that 

the subject property sold for $116,000 00 and that followmg dIsbursement of 

costs, a surplus remamed m the amount of $79,405 25 (the "surplus funds") 

On July 30, 2010, MERS executed a document purportIng to assIgn 

Mortgage 2 to BAC (R P 65) That document was recorded on August 20, 2010 

In Book 4320, at Page 1877 n the AIken County RMC 

On or about August 12, 2010, after a default occurred on the loan 

assocIated wIth Mortgage 2 due to payments not beIng tImely receIved, BAC 

InItIated a cIvIl actIOn seekIng foreclosure of Mortgage 2, CIvIl ActIOn No 2010-
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CP-02-1951 (R pp 34-43) Case no 201 0-CP-02-1951 was not adjudIcated and 

was dIsmIssed on August 30, 2010 

On or about September 3, 2010, BAC filed a VenficatIOn of ClaIm for 

Surplus Funds (R pp 44-45) m connectIOn wIth the CBE mortgage foreclosure 

The amount of BAC's outstandmg debt on Mortgage 2 at the tIme of filmg the 

claIm was $144,157 94 

On October 28, 2010, the Master conducted a heanng m regards to 

dIsposItIon of the surplus funds m the amount of $79,405 25 On December 6, 

2010, the Master filed an Order Dlsposmg Of Surplus Funds (R pp 44-45) The 

Master awarded the surplus funds to the estate of Borrower and Borrower's heIrs 

On December 21, 2010, BAC filed a motIOn under Rule 59(e), SCRCP 

seekmg to have the Master alter or amend hIS Order Dlsposmg Of Surplus Funds 

dated December 7, 2010 (R pp 46-53) A heanng was held on the motIon on 

January 31, 2011 The Master demed BAC's Rule 59(e), SCRP motIon VIa order 

filed February 3, 2011 (R pp 14-21) The AIken County Clerk of Court records 

show that a certIfied copy of the Master's Order was maIled to the Fmkel Law 

FIrm, Attorney for BAC, on February 4,2011 (R P 21) 

On Apn121, 2011, BAC filed a NotIce of Appeal WIth the South Carolma 

Court of Appeals (R pp 54-58) 

ARGUMENT 

I The tnal court correctly found that executIon/recordmg of the 
assignment subsequent to the foreclosure sale did not allow recovery of the 
surplus funds by Appellant BAC Home Loan Servlcmg, L P f k a 
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CountrywIde Home Loan ServIcmg, L P , successor m mterest to Mortgage 
Electromc RegIstratIOn Systems, Inc, MIN# 100039032108093192 ("BAC") 

The Master sold the property that was the subject of thIS foreclosure actlon 

on July 6, 2010 The property was sold to a thIrd party bIdder The bIdder made 

the reqUIred deposIt the next day and balance due was patd July 19, 2010 The 

Court then executed and dehvered a Master's deed to the bIdder On July 30, 

2010, MERS, the named Defendant In the foreclosure actIOn, executed what IS 

purported to be an aSSIgnment of Mortgage 2 and note to BAC (R P 65) The 

document was recorded on August 20, 2010 In the records of the AIken County 

RMC Pursuant to the proVISIOns of S C Code Ann § 15-39-880, the hen that 

was held by MERS at the tIme of the sale and the dehvery of the Master's deed 

was extmgUIshed S C Code Ann § 15-39-880, prOVIdes 

"No hen created by operatIOn of law or agreement of the partIes 
whether of record or authonzed by law to be entered of record many 
office of any clerk of court or regIster of mesne conveyance m thIS 
state or any transcnpt, extenSIOn, renewal or reVIval thereof shall 
constltute a hen or attach or reattach as a hen on real property of the 
hen debtor or real property In whlch the hen debtor has an mterest 
after a pubhc sale of such real property at any executIOn or JudICIal 
sale m any actIOn or speCIal proceedmg to whlch the hen credltor IS 
duly made a party as prOVIded by law" 

Because the hen held by MERS pursuant to Mortgage 2 was extmgUIshed by the 

sale, there was no hen to be aSSIgned to BAC by the purported aSSIgnment that 

was recorded August 20,2010 and relled upon by BAC 

Rule 71 (c), SCRCP governs the dISpOSItIOn of surplus funds resultIng 

from a foreclosure sale That rule prOVIdes m part 

"any party to the actIOn or any person who had a hen on the 
mortgaged premIses at the tIme of the sale upon fihng WIth the Master 
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or any officer conductIng the sale a claim of entitlement to the surplus 
funds may have a hearIng to determIne such entItlement" 

Therefore, thIS rule prOVIdes that as a prerequlSlte to beIng entItled to any 

surplus funds BAC had to eIther be a party to the actIOn or someone who had a 

hen on the mortgaged premIses at the time of the sale It IS apparent from the 

foreclosure pleadIngs that BAC was not a party to the actIOn Therefore, BAC's 

claim to the surplus funds must rely on ItS claimed status as a hen holder at the 

tIme of the sale 

BAC was not a hen holder at the time of the sale It IS undIsputed that the 

purported aSSIgnment to BAC was executed July 30, 2010 and recorded on 

August 20, 2010, after the sale of July 6, 2010 The reqUIrement of Rule 71(c), 

SCRCP that a claimant to surplus funds hold a hen as of the date of the sale 

makes sense when read together WIth S C Code Ann § 15-39-880 Anyone who 

has a hen on the date of the sale loses that status as a hen holder after the sale 

Therefore, the purported aSSIgnment executed by MERS dId not convey status as 

a hen holder upon BAC SInce BAC was clearly not a party to the foreclosure 

precedIng and was not a hen holder on July 6, 2010, the Master was correct In 

ruhng that BAC was barred from any claim to the surplus funds 

Appellant has argued that to bar SAC from ItS claim to the surplus funds 

would constItute a forfeIture The Master's ruhng In thIS matter does not 

constItute a forfeIture SAC dId have a hen on the property at the time that It filed 

ItS claim to the surplus funds The cases rehed upon by the Appellant are 

dIstIngUIshable from the present case LItchfield Co of S CarolIna, Inc V 

KmakIdes, 290 S C 220,224-25,349 S E 2d 344, 347 (Ct App 1986) deals WIth 
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an alleged forfeIture pursuant to the terms of a lease South Carolma Tax 

Comm'n v MetropolItan LIfe Ins, Co, 266 S C 34,221 S E 2d 522 (1975) deals 

WIth an alleged forfeIture pursuant lIfe msurance polIcIes and the cash value 

accumulated thereunder Hardm v Horger, 252 S C 298,166 S E 2d 215 (1969) 

deals WIth an alleged forfeIture pursuant to the terms of a trust Clardy v 

Sorvereign Camp, WOW, 193 S C 444, 8 S E 2d 748 (1940) deals WIth an 

alleged forfeIture pursuant to the terms of a lIfe msurance polIcy and constitutIOn 

and by-laws of an orgamzatIOn In all of those cases, It was alleged that a party 

forfeIted nghts pursuant to some wntten document or money pmd In the mstant 

case, the lIen that was held by MERS was extmgmshed by the Master's sale 

therefore to affirm the Master's rulmg would not constitute a forfeIture For these 

reasons, the Court's Order IS correct and should be affirmed 

II The trIal court correctly found that no attorney particIpated m 
the closmg of the $149,000 00 loan, whIch was closed on March 21, 2007 

The Master ruled that BAC was also barred from receIvmg any of the 

surplus funds pursuant to the pnncipais establIshed m the cases of Wachovia 

Bank, N A v Coffey, 389 S C 68,698 S E 2d 211 (Ct App, May 6,2010), and 

Matnx FmancIaI Svcs Corp v Frazer,Op No 26859,2011 WL 3452078 (S C, 

August 8, 2010) These cases provIded that a lender would be barred from 

eqmtable and legal relIef If the closmg of the loan was not supervIsed by a South 

CarolIna lIcensed attorney The only eVIdence presented to the Court was the 

settlement statement from the closmg of March 21, 2007 (R p 64) In ItS Imtial 

Bnef, the Appellant has attempted to mtroduce addItional eVIdence on thIS pomt 
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To do so clearly vIolates the provIsIOns of Rule 210(c), SCRCP, whIch provIdes 

m part "the record shall not however mclude matter WhICh was not presented to 

the lower Court or tnbunal" In ItS Order of February 3, 2011, the Master stated, 

"However as mentIOned herem above, m ItS pnor Order thIS Court 
gave notIce that m the event of a Rule 59 (e) motIon, the Court 
mtended to revlSlt the Issue concernmg the possIble unauthonzed 
practIce of law m assocIatIOn WIth the closmg of BAC's loan and 
would afford counsel the opportumty to supplement the record 
concernmg thIS aspect of the matter No one has proffered any further 
eVIdence concernmg the CIrcumstances of the closmg (the ongmal 
mortgagor, of course, IS deceased) and the Court accordmgly finds and 
holds based on the only eVIdence m the record (a copy of the HUD-1 
closmg statement) that no attorney partIcIpated m the closmg" 
(R p 17) 

In ItS Order of December 6, 2010, the Master stated, "smce there was 

msufficIent eVIdence at the heanng for the Court to make a conclusIve findmg as 

to thIS Issue (refernng to lack of attorney supervIsIOn) and because the Court has 

ruled herem on other grounds, the Court declmes to rule on thIS Issue at thIS tIme 

Should however a MotIon on Rule 59 (e), SRCP be made on any ground, the 

Court proposes to reVIsIt thIS Issue and on ItS on MotIOn WIll notIfy counsel to be 

prepared to submIt eVIdence as to the C1rcumstances of the closmg at that MotIon 

heanng" (R P 10) Both partIes were on not1ce that they would be able to submIt 

any eVIdence concernmg attorney supervIsIOn at the hearmg on January 31, 2011 

The Respondent relIed on the settlement statement (R p 64) that was produced at 

the October 28, 2010 heanng The Appellant certamly had ample opportumty to 

reVIew 1ts file to submIt any further eVIdence at the January 31 hearmg, but dId 

not do so Smce there was no further eVIdence submItted, the Master was 
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certaInly free to make a decIsIOn based on the only eVIdence presented to the 

Court 

Therefore, the only eVIdence presented to the lower Court clearly shows 

that the pnncipais espoused In Coffey and Matnx was vIOlated and therefore BAC 

should be barred from any eqUItable or legal remedy 

III The trial court correctly found lack of attorney supervISIon of 
the closmg on March 21, 2007 conducted by orIgmal lender QUicken Loans 
barred BAC from Its claIm to the surplus funds 

The Appellant argues that the rulIngs In Coffey and Matnx should not be 

extended to an assIgnee of the mortgage However, "m South Carohna, It IS well 

estabhshed that an assIgnee stands m the shoes of ItS assIgnor " Twelfth 

RMA Partners, L P V NatIOnal Safe Corp, 335 S C 635, 639-40-518 S E 2d 44 

(Ct App 1999), Smgletary V Aetna Cas & Sur Co, 316 SC 199,201447 

S E 2d 869, 870 (Ct App 1994) Therefore, If MERS would be barred from 

recovery due to ItS Illegal or unlawful conduct and/or unclean hands, BAC would 

hkewise be barred 

The Appellant argues that by bemg a holder m due course It is not barred 

by thIS defense To allow BAC to use itS standmg a holder In due course to aVOId 

the rulmgs of Coffey and Matnx would run contrary to S C Code Ann § 36-3-

305 (a) (l)(ll) WhICh preserves as a defense agaInst a holder In due course the 

Illegahty of a transactIOn WhICh renders the oblIgatIOn a nullIty 

The Appellant argues that Coffey and Matnx were cases InvolvIng the 

ongInal lender It IS true that both cases dId mvolve the ongmal lender however 

there IS no language In eIther OpInIOn that would mdicate that the pnncipais 
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espoused by the Court would not be extended to an aSSIgnee The presence of an 

attorney to superVIse and partIcIpate m the closmg IS reqUIred m order to protect 

and/or benefit the borrower To allow an aSSIgnee to escape that reqUIrement 

would defeat one of the pnncipais stated by the Court It would not matter 

whether the mortgage was assIgned or not The Issue to be addressed IS the 

protectIOn of the borrower by the presence of an attorney whether the matter 

mvolves the ongmallender or an aSSIgnee 

The Court therefore was correct m rulmg that the BAC should be barred 

from claImmg the surplus funds as a result of the absence of attorney supervlSlon 

and partIcIpatIOn m the closmg of March 21, 2007 

IV The tnal court correctly found BAC was not a hen holder at 
the time It filed Its claim to the surplus funds 

BAC IS attemptmg to claim status as a hen holder m order to assert ItS 

claim to the surplus funds m thIS matter The Master correctly ruled that BAC IS 

not entItled to that status S C Code Ann § 30-7-10 reqUIres that any document 

creatmg a hen on any real property must be recorded m order to be vahd The 

mortgage that was sIgned as a part of the closmg held on March 21, 2007 was 

recorded and therefore dId constItute a hen on the property, whIch was sold by the 

Master As pomted out by the Appellant m ItS ImtIal Bnef, there was a hen on the 

mortgaged premIses at the tIme of the pomt of sale However, that hen was held 

by MERS Rule 71(c), SCRCP does not merely reqUIre that a hen eXIst, the rule 

reqUIres that the person who files the claim to surplus funds be the person or 

entIty that holds the hen Clearly, BAC dId not hold a hen on the foreclosed 

property at the tIme of sale The purported aSSIgnment (R p 65) was not executed 
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by MERS untIl July 30, 2010 That assIgnment (R p 65) was therefore executed 

after the sale and after the delIvery of the Master's deed to the successful bIdder 

In the Order of February 3, 2011, the Master stated, "a reVIew of the above dates 

wIll reveal that at no tIme dId BAC ever own or hold a hen on the subject 

property" (R P 17) When MERS executed the purported assIgnment (R p 65) on 

July 30, 2010, there was no lIen to assIgn That hen was extmgUlshed on July 19, 

2010 upon the Court's executIOn and delIvery of the deed to the successful bIdder 

at the foreclosure sale S C Code Ann § 15-39-880 

Therefore, the Master correctly ruled that BAC was not a hen holder at the 

tIme It filed ItS claim to the surplus funds 

CONCLUSION 

For the foregomg reasons, the Order of the Master should be affirmed and 

the surplus funds m the amount of $79,405 25 should be declared the property of 

the Respondents 

Respectfully submItted, 

Jame L Verenes, Bar No 5703 
P 0 Drawer 328 
AIken, South Carolma 29802-0328 
Telephone (803) 649-6281 
FacsImIle (803) 641-1216 
pmvelenes@,aol com 

November 23,2011 Attorney for Respondents 
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