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STATE OF SOUTPLCAROL

(JLER;\ OF— OUR poeee | .
LEXINGTON, sc}i)lamtlff ~ ORDER OF DISMISSAL

VS.
" Rebecca Sue Fischer,

Defendant.

' VThis matter cOmes before the Court upon motion by Progressive _Northern Irrsurarree

_ Comparny (“Proéressive”) for dismissal of any claim by Plairrtiff for proceeds fr.orn"underinsuredi.

mo’toris-t' coverage. After heering able arguments of counsel and reviewing. the pleadings, 'this

Court grenrs ProgreSsive’s rrlotion to dismiss. |
This_case arises out of a motor vehicle accident that occurred on or about April 24, 2010 .

in Lekingron County, South Carolina; ‘As a result of the accident, Plaintiff brought a negligence

action against Defendant Fischer. The Complaint was filed on April 18, 2013. Defendant

Fischer» was'apparenrly served prior to an Affidavrt of Service bei_ng filed June 4, 2013,

, "HoWever, Fischer railed to appear oriother'wise defend and the case went into defatr_l_t.'.Plairrt‘iff-

fr}ed a rnotion for entry of default on July 26, 2013. Oh August 29, 2013, this Court issued its

| __Order_of Default. Irr doing-é‘o, Fischer’s liabrlity was .establiShed. Fischer was coxrered under a

lrability policy issued by The-Travelers Home and 'Marine Insurarlce Company (lflereirrafter._

“Travelers'v”).» Trev.e.lers reteineo counsel_‘ who moved to set aside the defaolt judgment on.

* October 10, 2013, but that motion was denied by Order filed October 28, 2013, Based on that

- . ruling, Plaintiff settled with Defendant Fischer and her liability carrier, Travelers, upon an -




Agreement and Covenant Not To Execute--with.payment'of $25,000. The settlement Adocurr'lents

were executed on January 3, 2014.

Aftér obtaini)_ig an Entry of Default,_dfter successquy arguing against thdt'defattlt being

" set aside, and after fully setling with Defendant Fischer, Plaintiff then served Progressive with
"the pleadings iﬁ this case. Progregsive:ié Plaintiff’s UIM carrter. The pl‘eadings were first served
on begrés’éive :o'r') J anualry i7,» 201.4. Progtessivé fited 't'his' Mottén to Dismiss on the bésié that_-

Plaintiff failed.to timely serve Progreséive with the pleadings in the action eétabttéhin‘g_ I‘ia‘bitity
as- requir.ed.by Section 38 -77-160 of the Sou_th' Carolina C'dde. : Pl_ai_ntiff waiy_ed_his claim for -
UIM cOvefagp by fatling to serve Progressive in a timely manner to ‘protf.:ct its 'tight to app_e'qr-4

; aﬁd-dé_fena in the action establishing liability.

- The procedure for obtaining UIM benefits 1s set forth in section 38-77-160, which -

~ provides:

No action may be brought under the underinsured motorist provision
unless copies of the pleadings in the action establishing liability are served in the
manner provided by law upon the insurer writing the underinsured motorist
provision. The insurer has the right to appear and defend in the name of the
underinsured motorist in any action which may affect its liability and has thirty .
days after service of process on it in which to appear. . ... In the event the
automobile insurance insurer for the putative at-fault insured chooses to settle in’
part the claims against its insured by payment of its applicable liability limits on
behalf of its insured, the underinsured motorist carrier may assume control of the

“ defense of action for its own beneflt e

' The requuement of tlmely service on the UIM carrier is absolute Ex Parte Allstate Insurance
| Co., 339 S.C. 202 205,528 S.E. 2d 679, 680 (Ct App. 2000) ‘The_ intent of the étatute is that
UIM carriers receive notlce of actions in whlch they r_nay be liable for UIM bgnefits. so that they
A;- 'cgn protect their intérests.;’ I_cL at 205, 528 S.E.2d at 681. “To allow service'_oﬁ a UI-M carrier

after that action has'beén _tried would defeat the purpose of granting the UIM carrier the right to

‘appear and defend.”” I1d. In Ex Parte Al'lstate, the court held that even thdugh the UIM carrier




. was served with the. pleadings while post-trial motions were pending, the plaintiff was not .

entitled to UIM- benefits because the plaintiff failed to preserve the UIM carrier’s right to appear

E and defend. @ at 205-06, 528 S.E.2d at 681.

Ex Parte Allstate Is controllmg in this matter Plaintiff farled to serve Progressrve until

N after it had obtained an Order of default and settled w1th the liability carrier based on. that Order.

' 'The Order of default was the matter in which Defendant Fischer s liability was established |
Accordingly, Plaintiff is demed U_IM benefits because he failed to serve Progressive and
preserve its right to appear and defend Fischer fully. Plaintiff held Fischer in.default and then '

»: successfully argued to keep Fischer in default Had Progressrve been served before the Statute of '
Limitation tolled, it could have. appear.ed on Fischer s behalf and. contested both liability and -
da‘mages. By the time Progressive was served, it was too late for it to appear and' defend.
Following the Settlement,‘ the Defendant has no incentive to cooperate because she has already

"suffered an_adverse result by- _enforcement_of.the default and denial of her motion to set it aside.

Plaintiff has failed to comply with section 38-77-160 and is not entitled to UIM benefits.
Althoug'h an UIM carrier “steps _into the shoes”iof the underinsured motorist after the l_iability

claim is settled, an UIM carrier has rights that are separate and distinct from the underinsured

}defendant.i- l3roo'me_v. Watts, 319:é.C. 337, 340, 61 SE2d 46, 48 7(1A9A95)’. After settle_ment, the
d-efendan't no longer has a genuine 'stake_in the‘outcome. & at 341_,_6l‘ S.E_-.2d at 48 Since
_Plaint_iff settled with FiSche’r without consenting to set aside the default, _the liability cl_aim -
became fixed. Essentially, the settlement was a cdmpr(_)mise based -onth'e default which Plaintiff
had :obt_aine.d again_st Fischer. Plaintiff has received payment in sat.i‘sfaction of the_liability'clain'_i o

through the settlement. Plaintiff cannot now set aside the very Order upon-which the settlement




~ was based and re-try the case for UIM purposes. Progressive, a third party fo the liability action,
~ is entitled to rely on the judgment.

* Section 38-77-160. expressly bars UIM claims unless the UIM carr-ier'is served and

-allowed to appear and defend in the action establzshmg lzabzlzty L1ab1llty was establrshed by the
Order of default By settlmg with Flscher Plarntrff held Fischer liable under the default Any
further claim is not a claim for lrab1l1ty, but for coverage under Plamtlff’s own UIM polrcy
Plarntlff chose 1n_tent_10nally to foreclose liability agamst Fischer w1th0’ut‘f1rst serving
Progressive, as required by statute, in order to obtain a more 'favolrabl.e,reSult and settlement as to -
: the'__li'ability carri,e_r, Since Progressive,was'neither served nor allowed- to appear and,defend prior
.to the entry of default, Plaintiff’s UIM claim-is prohibited under section 38-77-160. Plaintiff
cannot profit frorn his knowledgeable and deliberate actions in holding Defendant strictly to the
default, knowing full well that Progressive was the UIM carrier but choosing not to -advise.

Progressive of his actions, and then ask for leniency under the UIM statute in order to seek

additional monies against Progressive.

This case is now in the procedural posture governed by Williams v. Selective Insurance

_‘cOmpanv of the Southeast, 315 S.C. 532, 446 S.E.2d 402 (1994). In Williams,- the plaintiff

- settled w1th the at- fault driver under a covenant not to execute and payment of $25, OOO just as in .
| thrs case. Id at 533, 446 S E.2d at 533. The plaintiff then f1led a claim for UIM benefrts under |
her policy. ‘The court held that the plamtlff waived her UIM claim by farlmg to serve the UIM

| carrier. Id. at 534 446 S.E: 2d at 404. erlrams 1S controllmg J ust as in Williams; Plamtrff -'

' settled with the at-fault driver under a covenant not to execute. _Plarntrff did not serve th_e UIM

carrier until after the judgment was obtained. Furthermore, as in Williams, another suit can no




longer be br_ought because liability has alreédy been established by means of the Order of default .
and ensuing settlement. Under Williams, this claim for UIM benefits is barred.

: Plaintiff failed to serve Progressive until after liability had already been established.

Moreover, Plaintiff cannot now consent to set aside the default since he has already settled with -
g ,F-ischer";by ¢nforcin'g the-default against her. Aééordihgly, Plaintiff vhas no claim for UIM
covérage, én'd Progreséive is eﬁtitléd to a di‘smis»sal of this action. It is therefore
- ORDERED, ADJUDGED iahd DECREED thét’_ProgressiQe Northern Insurance

Company’s Motion to Dismiss is GRANTE

(IT IS SO ORDERED.

The Honofab¥e Brianf M. &fbbons
‘Presiding Jddge
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