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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
| ' SIXTEENTH JUDICIAL CIRCUIT

COUNTY OF YORK
Christopher. D. Gessner,

Appellant,

V- .
' o Civil Action No.: 2013-CP-46-01010
- City of Rock Hill, o .

Reépondent. _

. This matter ﬁvas heard bef_ore.the' underéiénéd in the York Coﬁnty Cdurt of Commbn
Pleas on.March 12, 20"14. Appe_a.ring for the Appellant was Michael L'l Brown, Esqliire. Paula
Knox Brown, Esquire, appeared for the City of Rock Hill. The basis of this apéeal arises..from
Appellant's conviction of Dﬁving Und.er the Influence First Offense. -

. et _ |
Appellaﬁt was ‘arrested and charged with DﬁI- First Offense on Auguét 2, 201'2.-
Appellant then filed a Motion to Dismiés and such fnotioﬁ was denied in Magistrate C-ourt.. The
.case then proceeded to a bench tﬁal -by Wflich the H'on;)rable Judge_Pet.e-r Lenzi found the
Defendant guilty of DUI First O-ffensei Appellant now aﬁpe’als this conviction .on the following
ground: "The lowef court erred in-failing té dismiss. the charge against thé‘ appellant; the error
being that the Incidenf Site Video-fails to ,record. all of the 'field'sobriéty testing in violation of

Section 56-5-2953, SC Code of Laws, 1976, as amended" (Def. Notice of Appeal).




At trial, both the Appellant and the Respondent acknowledged that the only issue

concerning the administration and/or video taping of the Defendant vwas that his first step and last

step of the nine-step walk and turn test were not visible in the videotaped recording of the

incident site. The Appellant. contends that the Respondent failed to comply with the statutory

requirements of § 56-5-29_53 by fa.iling to record each en,d every step of the walk and turn test,

and .addi_tionally‘that such failure requires a dismissal of his conviction.

Commentary

Now may be a good time to take a look at the statutory language which must be strictly

" construed that requires for the videotaping of one's "conduct' at the incident site and the

Footnote that is the genesis of this issue. In Footnote® 4 of Murphy v. State. 392 S.C. 626, 709
S‘.E.Zd'685 (Ct. App. 2011),'the Court of Appeale noted' a statﬁtory chanore in § 56-5-2953 which

the Court stated "bolsters" the Court's holdmo in Murphy. It is the unders1gned S opinion that the

- footnote is simply a cornment and nothing else. An observatlon or as the footnote states, a

"'note" absolutely- unnecessary to the holding in Mugphy. (The footnoted change not being

applicable to the Court's holding.) It appears to be a gratoitous comfnent, unnecessary to the

holding. It is noted to support and buoy up the opinion, or to hearten the court regarding their

holdlng.2 . The footnote comment, in the undersigned's opinion, does not constitute obiter

dictum, allhough even if it did it would only be persuasive and not precedential.’ Even if the

footnote's value rises above mere comment and even if it is considered obiter dictum the

! With awareness of the irony, The American Heritage College Dic*tion*ar*y, for the purpose
here defines footnote as "a note at the bottom of a page . . that comments on a designated part
of the text." (Page 540).

_2See definition of "bolster", The American Heritage- College Dic*tion* ar Y, Paoe 362

? Black's Law Dictionary, 7ih Edition, Page 1106 -

[\



footnote, in the undersigned's opinion, does not support the argument that every nuance of every

test must be observable on the videotape. The footnote sifnply states the amended statute requires

the recording of "all tests." Admittedly, the term "é@ll tests" arguably could ehcompass all of all

of the tests, but sﬁch a reading in the undersigne.d'_s, opinipn reaches a tortuous result, a ieSult,_
.While not absolutely unobtainablé, one which plaées the ofﬁ;:er administering the fest. in a
situation that is practically difficult.

Black's Law 7“‘. Ed. Dictionary defines. "conduct" as ”personlalvbéhavior, x\-zhether by

action or inaction; the manner in which a person behaves." (Page 292). The American Heritage

- College Dic*tion*ary, 4™ Ed.; defines "conduct” as used in the statute, "the way a pérson acts."

(Page 297).
The Word "conduct" has unieashed a-pl’ethora of ghallenges to DUI incident site videos
(and to a lesser degree Breathsite videos) using the word "conduct" to attaék videotaping in
which ever.y.nuance ofa tes-t. is not recorded (a step or ‘t'wo out of sight, eye reaction in HGN test
not videotaped). The ﬁndérsigned does not beiieve the Iegislaturg intended the requirement of
Videotapihg to reqﬁir’e that. every movement, .h_dwevé'r slight,'be »recorded for there to be
cbmpliance witﬁ the statute. A reasonablé real world interpretation of the language of the stétute

is that the subjects "conduct," under a totality analysis, be videotaped without scrutiny of every

Astep, eye twitch, or bobble, whether favorable to a subject or unfavorable. -

In the real world one's conduct is a blend-of actions and not a simple action or inaction.
The undersigned believes that a video of the way a subject conducts themselves during the walk

and turn test, not each and every action, reaction, or inaction, is reasonably what the statute

envisions. Like the requirement at trial of "substantial circumstantial evidence," a reasonable
. ! q . ,
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interpretation of the videotaﬁing requiféme_nt is that a video show substantially a sﬁbject's
co’n’ducf duriﬁg the administration of the field sobriety tests. §

In addition, the footnote can-in no way, even by way -of dictum, be argued to addreés th\e. |
curréﬁt version of the oft changed statute, as the amended Ver_sioh was not at issue before the

Court. Appeliate courts' opinions impact only the justiciable issue (or issues) the opinion

~addresses. The plethora of cases is a ‘case of the .defense bar, and in an inStance or two this

Court, followiﬁg a trial further than it éoés.
Holding.
The Cbuﬂé disa'gr_ees. with the Appellant's contentioh an-_d‘finds that the iequirements of §
56-5-2953 wefe substantially complied with. It does not 'lo gically foliow that the vidéotaping of
the field sobfiety- tests must capture: one hundred percent of eéch and -every test adﬁinistgred.

Rather, logic calls for a common sense analysis of the plain and ordinary meaning of the

statutory language as set forth above. The Court finds that substantial compliance is sufficient to

meet.the statutory requirements under § 56-5-5923. The Court realizes that "substantial” is an -

indefinite meas_uré and will require a subjective assessment by the trial judge on a case by case

basis. The Court hesitates to set a rigid bright line perCenfage of performance as to what actually

constitutes "substantial compliance." Just like the assessment of what constitutes "substantial

circumstgntial_ evidence" at the directed verdict stagé of a criminal ‘case., a trial judge in a DUI
setting is likewisé capable of making an aésessment of whether or not-thére has begn substantial
cbmpliancg with tﬁe video recordiﬁg statute.

Here, only two s’téps-, the first'and last steps, of the ﬁine step walk and turn test were not
completely visible on camera. Thué, sevén out of the nine steps fro‘m_ the test were visible on

videotape and the Court finds that this is sufficient to establish substantial compliance with the
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_ video recording statute. This case can be distinguished from State v. Larusso, 2013-CP-46-1390,

‘where the video. recording device was positioned in ‘such a manner ‘that the Defendant's

performance of the heel to toe field sobriety' test was not visible. In Larusso, the Court was
unable to gauge the defendant's performance of the heel to toe field sobriety test by watching the
video due to the position of the video recording device. Here, the Respondént’s performance on

the nine-step walk and turn test was adequately videotaped. in that seven of the nine steps wete’

-visible within the view.of the video recording device.

~ Conclusion

This Court agrees with the Magistrate Judge's finding that such an insignificant

- deficiency in the recording of a field sobriety test does not violate the Statute, and additionally

provides no basis for dismissél of the Appellant's DUI convicti'on. The Court finds the

_reqﬁirements of § 56-5-2953 were substantially complied with and that the sole issue raised on

appeal is without merit and does not justify the dismissal of the Defendant's conviction. The

- Appellant's appeél is hereby DENIED and his' trial court conviction of DUI First Offense is

upheld.

IT IS SO ORDERED.

Jo nC Hayes III 7 i
Pyesiding Judge 71’}4 4’ .

Aprl A 4} 2014

York, South Carolina




