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CERTIFICATE OF COUNSEL 

Counsel for petItIOner certIfies that the petltIOn for reheanng was made and finally 

ruled on by the Court of Appeals on March 15,2012 
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QUFS1 IONS PRESEN I f D 

1 DId the Court of Appeals err m failIng to find thdt the PCR judge correctly found tnal 
counsel meffectIve m faIlmg to mterview and call as an alIbI wItness, Robma Reed, when 
Ms Reed's name and address appear m eVIdence provIded to tnal counsel from the State, 
pnor to tnal respondent gave tnal counsel's mvestIgator Ms Reed's name and place of 
employment and the mvestIgator's note was m tnal counsel's file and Ms Reed's credIble 
testImony at the PCR heanng establIshes an alIbI? 

2 DId the Court of Appeals err m faIlmg to find that the PCR judge correctly found that the 
cumulatIve effect of tnal counsel's errors m failIng to move for a contmuance to obtam a 
forensIc report revealIng that no semen was IdentIfied from the sexual assault eVIdence kIt 
collected from the complamant, failIng to mvestIgate the complamant's alcohol use, failIng 
to cross examme the complamant m regard to dIscrepancIes as to the tIme of the alleged 
mCIdent and faIlmg to mterview the alIbI WItness, Ms Reed, resulted m prejUdICe to 
respondent? 
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STATEMENT OF THE CASE 

In August 2002, the AIken County Grand Jury IndIcted Walker for cnmInal sexual conduct 

first degree, posseSSIOn of a firearm or knIfe durIng the commISSIOn of a VIOlent cnme and 

kidnappIng On July 22, 2003, Walker proceeded to JUry tnal before the Honorable James R 

Barber, III The JUry returned a verdIct of not gUIlty of posseSSIOn of a firearm or knIfe dunng the 

commISSIOn of a VIOlent cnme and gUIlty of cnmInal sexual conduct first degree and kIdnappIng 

Judge Barber sentenced Walker to 24 years concurrent for each charge An appeal was perfected 

on Walker's behalf and the South CarolIna Court of Appeals affirmed the convIctIon and sentence 

State V Walker,Op No 2004-UP-618 (S C Ct App filed December 9,2004) 

On January 7, 2005, Walker filed an applIcatIOn for post convIctIOn relIef On March 9, 

2007, an eVIdentIary heanng was held before the Honorable Doyet A Early, III Walker, RobIna 

Reed, tnal counsel Kelly PerkIns Brown and ASSIStant SolIcItor Brenda BnsbIn testIfied at the PCR 

heanng In a wrItten order SIgned May 24, 2007, Judge Early granted post convIctIOn relIef, 

findIng that counsel was IneffectIve In faIlIng to IntervIew RobIna Reed as an alIbI WItness and 

Walker was prejudIced by counsel's defiCIent performance AddItIonally, Judge Early found that 

Walker establIshed prejUdICe through the cumulatIve effect of tnal counsel's errors In faIlIng to 

obtaIn a forenSIC report revealIng that no semen was IdentIfied from the sexual assault eVIdence kit 

collected from the complaInant, faIlIng to InvestIgate the complaInant's alcohol use, faIlIng to cross 

examIne the complaInant In regard to dIscrepancIes as to the tIme of the alleged InCIdent, and faIlIng 

to IntervIew the alIbI WItness, Ms Reed 

The State filed a notIce of Intent to appeal On January 4, 2008, the State filed a petItIon for 

wrIt of certioran Respondent filed a return to the State's petItIon for wrIt of certIOrarI on September 
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2, 2008 In an order dated November 20, 2009, thIS Court granted the State's petItIOn for WrIt of 

certIOrarI The State filed the brIef of petItIOner on February 18, 2010 Walker filed the brIef of 

respondent on June 30, 2010 The case was argued before the South Carolma Court of Appeals on 

October 5, 2011 On February 22, 2012, the Court of Appeals reversed the grant of relIef by the 

PCR Judge Walker v State, 397 S C 226, 723 S E 2d 610 (Ct App 2012) The petItIOn for 

rehearIng was filed and demed on March 15, 2012 ThIs petItIOn for WrIt of certIOrarI follows 
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ARGUMENTS 

1 The Court of Appeals erred m faIlmg to find that the PCRjudge correctly found tnal 
counsel meffectIve m faIlmg to mtervIeW and call as an alIbI Witness, Robma Reed, when 
Ms Reed's name and address appear m eVIdence provIded to tnal counsel from the State, 
pnor to tnal respondent gave tnal counsel's mvestIgator Ms Reed's name and place of 
employment and the mvestIgator's note was m tnal counsel's file and Ms Reed's credIble 
testImony at the PCR hearmg estabhshes an alIbI 

Margaret Sanders, the prosecutmg WItness, testIfied that on March 2, 2002, her car broke 

down at the BP gas statIOn m Denmark, South Carolma Ms Sanders testIfied that a black man 

repaired her car, replacmg a WIre, and she told hIm to follow her to her house so that she could pay 

hIm (App P 45, lmes 10 - P 46, lmes 1-25) Accordmg to Ms Sanders, the man followed her 

mto her home, grabbed her, bhndfolded her and put her m ills truck Ms Sanders testIfied that when 

he finally stopped dnvmg, he took her mto a house and sexually assaulted her (App p 49,lmes 

14- P 50, 51, 52) Accordmg to Ms Sanders, the man took her back to her house early the next 

mornmg (app p 53, hnes 9 - 20) 

LIeutenant Rhonda Bamberg of the Orangeburg County Shenff s Office testIfied that after 

mtervieWIng Ms Sanders, she obtamed a VIdeo surveIllance tape for March 2, 2002, from the BP 

statIon m Denmark (App p 151, hnes 3-7) LIeutenant Bamberg showed the tape to Ms Sanders 

and Ms Sanders pIcked out a black male on the tape who "was most hkely the person that had 

sexually assaulted her" (App p 152, lmes 15 - P 153, lmes 1-2) Accordmg to LIeutenant 

Bamberg, the clerk from the BP IdentIfied the man selected from the VIdeo as respondent, Joseph 

Walker Based on the mformatIOn from Ms Sanders and the clerk, Ms Sanders was shown a photo 

lme-up and, predIctably, pIcked Walker as her assailant (App p 154, hnes 1-19) 

Dunng the PCR heanng, Walker testIfied that he told DetectIve Redd that he was at hIS 

gIrlfrIend Robma's house dunng the tIme of the sexual assault (App p 411, lme 25 - P 412,413, 
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hnes 1-21) DetectIve Redd was not called as a wItness at tnal Walker testIfied that pnor to tnal 

Benrue, an mvestIgator workmg for tnal counsel, asked hIm Ifhe had any wItnesses and Walker told 

hIm where Robma worked (App p 408, lmes 9-13) Robma was not called as a wItness at tnal 

Tnal counsel admItted that she never spoke wIth Robma Reed (App p 371, lme 25 - p 

372, hnes 1-16) Tnal counsel claimed that Walker dId not tell her about the ahbi wItness, Robma 

Reed (App p 372,lmes 19 - p 373, lmes 1-25) Walker testIfied that he asked tnal counsel and 

tnal counsel's mvestIgator to talk wIth Robma Reed (App p 413, 1mes 14-15, p 408, hnes 9-13 ) 

Tnal counsel admItted that there was a note m her file referencmg Robma, a manager at Hardees 

(App p 371, lmes 22 - 24) When asked by the PCRJudge what Ms Reed's name was domg m 

her file, tnal counsel testIfied that Mr Walker had gIven the name to her mvestIgator, Benrue 

WIlhams and the note was wrItten by the mvestIgator, corroboratmg Walker's testImony at the PCR 

hearmg (App p 373, lmes 9-14) Tnal counsel admItted that she dId not know If the mvestIgator 

took any steps to locate the WItness, Robma Reed (App p 373, hnes 15-19) Tnal counsel 

admItted that she dId not dISCUSS wIth her mvestIgator the sIgmficance of the name, Robma, wrItten 

on a note contamed m tnal counsel s file The note was admItted m eVIdence at the PCR hearmg as 

plamtIff's exhIbIt No 4 (Supplemental App p 6) AddItIonally, a receIpt provIded to tnal counsel 

from the State pnor to tnal hsts Robma Reed's name and address (App p 371, lmes 5 - 12) The 

receIpt was admItted m eVIdence at the PCR hearmg as piamtiffs exhIbIt No 3 (Supplemental 

App p 5) 

Robma Reed testIfied at the PCR hearmg that m March of 2002, she and Walker were 

lovers (App p 393, hnes 16-20) WhIle Ms Reed could not remember the specIfic date, she 

testIfied that she and Walker spent every weekend together for SIX months to a year before Walker 

"dIsappeared" m late March (App p 397, hnes 21 - P 398, lmes 1-2) Ms Sanders' mCIdent 
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took place on Saturday, March 2, 2002 (App p 360, hnes 2-7) Ms Reed testIfied that her 

relatIOnshIp wIth Walker ended m late March of 2002, and she was unaware of Walker's arrest on 

March 22, 2002 (App p 404, hnes 5-9, p 395, hnes 3-21, p 399, hnes 20-21) Ms Reed testIfied 

that she bebeved that Walker "got tIred of my mouth" and took off (App p 395, lInes 10-14) 

Ms Reed testIfied that she had worked at Hardees smce 1988, and worked as the manager 

of Hardees m March 2002 (App p 388, bnes 22 - p 389, hnes 1-24) She testIfied that Walker 

would spend the mght at her house dunng that tIme (App p 393, hnes 21-22) Ms Reed testIfied 

that m March of 2002, her car was broken and Walker would come to the Hardees and wmt on her 

to take her home (App p 394, hnes 4-12) The PCRjudge asked Ms Reed, "And you're tellmg 

me that you spent - - Mr Reed (SIC) was staymg WIth you that first weekend m March of 2002?" 

Ms Reed responded, "Yes" (App p 403, bnes 2-5) Upon further questIOmng, Ms Reed testIfied, 

"1 know we spent a lot of days together 1 can't tell you no partIcular day" (App p 405, hnes 17-

18) She was able to testIfy, however, that pnor to the last tIme she saw Walker, they spent every 

weekend together at eIther her house or hIs (App p 406, hnes 4-8) PCR counsel asked Ms 

Reed, "Pnor to the last tIme that saw Mr Walker dId y'all spend every weekend together?" (App 

p 406, bnes 4-5) Ms Reed responded, "Yea, we spend every weekend together" (App p 406, 

Ime 6) 

The PCR judge correctly found tnal counsel meffectIve m fmlmg to mtervIew and call as 

an alIbI WItness, Robma Reed, when Ms Reed's name and address appear m eVIdence provIded to 

tnal counsel from the State, pnor to tnal respondent gave tnal counsel's mvestIgator Ms Reed's 

name and place of employment and the mvestIgator's note was m tnal counsel's file As the PCR 

judge noted m the order grantmg rehef, "Tnal counsel was aware or should have been aware, of the 

eXIstence of the alleged ahbI WItness, Robma Reed" (App p 442) 
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The PCR judge applIed the proper standard m grantmg post convIction relIef In the order 

the judge wrote, "THE COURT THEREFORE FINDS AND CONCLUDES that the ApplIcant 

has met ills burden to establIsh both that hIS Tnal Counsel was meffectIve, and that prejUdICe 

resulted Stnckland, supra, Rule 71 He), SCRCP" (App p 444) The order grantmg post 

conVIctIOn relIef apphes the correct law and correctly CItes Stnckland V Washmgton, 466 U S 668, 

685, 104 S Ct 2052,80 LEd 2d 674 (1984) The State's contentIOn that the PCRjudge applIed an 

mcorrect standard IS Without ment In the order grantmg PCR, the judge wrote, "Tnal counsel 

offered no explanatIOn as to her failure, or the failure of her mvestIgators, to attempt to locate Reed 

[the alIbI wItness]" (App p 444) Respondent establIshed that tnal counsel was defiCIent m 

faIlmg to locate the ahbi WItness and the PCR judge SImply noted that tnal counsel offered no 

strategIc reason for faIlmg to contact the ahbi WItness 

The State's assertIOn that trail counsel was not defiCIent because, accordmg to tnal counsel, 

respondent never provIded her WIth the alIbI mformatIOn IS not supported by the record The record 

supports the findmg that respondent provIded tnal counsel's mvestIgator WIth the alIbI WItness's 

name and place of employment Tnal counsel knew or should have known of the eXIstence of the 

ahbi WItness through her mvestlgator as well as dIscovery proVIded to her by the State The record 

supports that counsel was defiCIent m faIlmg to contact the alIbI WItness and that respondent was 

prejudIced by counsel's defiCIent performance 

Ms Reed's testImony at the PCR hearmg estabhshes an ahbi WhIle, five years later at the 

PCR hearmg, Ms Reed could not remember the specIfic date of March 2, 2002, her testImony 

mdicated that dunng that tIme frame she and Walker spent the weekends together, makmg It 

ImpossIble for Walker to have been WIth Ms Sanders from Saturday mght, March 2, 2002, untll 

five m the mornmg the followmg day as testIfied by Sanders ThIS case IS easIly dIstmgUIshed from 
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Glover v State, 318 S C 496, 458 S E 2d 538 (1995), where the fmlure to call wItnesses dId not 

result m prejUdICe because the wItness' testImony placed the defendant m Flonda between 800 and 

8 30 AM and the cnme took place at 8 30 PM m WIlhamsburg County In Glover the fact that the 

defendant was m Flonda at 800 AM dId not preclude hIm from bemg m Wilhamsburg County at 

830 PM Unhke the facts m Glover, Ms Reed's testImony estabhshes an ahbi 

Tnal counsel was meffectIve m fmhng to mterview and call Ms Reed as an ahbi Witness 
" 

Walker was prejudIced In order to establIsh prejUdICe there must be "a reasonable probabIhty that, 

but for counsel's unprofeSSIOnal errors, the result of the proceedmg would have been dIfferent" 

Cherry v State, 300 S C 115, 117,386 S E 2d 624,625 (1989) The State's case agamst Walker 

was based entIrely on the testImony of the one complammg wItness, Ms Sanders There was no 

forenSIC eVIdence lmkmg Walker to an assault of Ms Sanders and no WItnesses who could 

corroborate Ms Sanders' testImony Ms Sanders' IdentIficatIOn of Walker was made only after she 

had VIewed a vIdeo tape of Walker entenng the BP statIon There IS a reasonable probabIhty that 

Ms Reed's testImony would have made the dIfference m obtammg an acqUIttal See Martmez v 

State, 304 S C 39,403 S E 2d 113 (1991) 

In the order of dIsmIssal the PCR judge wrote, "The Court finds that thIS fmlure [tnal 

counsel's faIlure to locate and call Reed as an alIbI Witness] severely prejudIced the Appbcant's 

nght to a fau tnal WhIle It IS the role of the jury to gauge the credIbIhty of the WItnesses at tnal, 

the Court finds that the testImony of Reed at the PCR heanng was credIble The JUry would have 

weIghed the credIbIhty of the testImony of the WItnesses, and It IS reasonable to aasume that the 

outcome of the dehberatIOns may have been dIfferent had thIS WItness testIfied m hght of the facts 

oftms case" Walker was prejudIced by tnal counsel's defiCIent performance 
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PCR findmgs must be upheld where supported by any eVIdence of probatIve value m the record 

Ard v Catoe, 372 S C 318, 642 S E 2d 590 (2007) The PCR judge's findmgs that tnal counsel 

was deficIent m faIlmg to mterview and call Robma Reed as an ahbi Witness and that respondent 

was prejudIced by the deficIent performance are supported by eVIdence m the record The findmg 

of the PCR judge must be upheld 

The Court of Appeals found that tnal counsel's failure to mvestIgate Reed as an ahbi 

wItness was defiCIent performance The Court wrote, "We agree WIth the court's conclUSIOn that 

tnal counsel's performance was defiCIent because we find 'counsel made errors so senous that 

counsel was not functIOmng as the 'counsel' guaranteed the defendant by the SIxth 

Amendment "'(CItmg Edwards, 392 SCat 456, 710 S E 2d at 64 , quotmg Stnckland, 466 U S at 

687) Walker V State, 397 S C 226, 235, 723 S E 2d 610, 615 (Ct App 2012) The Court of 

Appeals found, however, relymg on Glover v State, 318 S C 496, 458 S E 2d 538 (1995), that 

Reed's testImony does not quahfy as an ahbi and therefore Walker was unable to demonstrate 

prejUdICe The Court of Appeals wrote 

Reed's testImony makes It less lIkely Walker IS gUIlty Taken as a 
whole, however, her testImony does not account for Walker's 
whereabouts on March 2, 2002, such that It was phYSIcally 
ImpOSSIble that he commItted the cnmes Although Reed began by 
saymg Walker spent the weekend WIth her, she eventually SaId she 
could not speCIfically remember whether Walker spent the mght With 
her on March 2 Even her speCIfic testImony that Walker "was 
staymg WIth [her] that weekend" does not foreclose the 
possIbIhty that he amved at her house on Saturday mornmg after 
commIttmg the cnmes on Friday mght Therefore, hke the 
testImony of the two Witnesses m Glover, Reed's testImony does not 
estabhsh an ahbi because It leaves open the possIbIhty that Walker IS 
gUIlty (emphasIs added) 

Walker, 397 SCat 238, 723 S E 2d at 616 The Court of Appeals erred 
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FIrst, there IS no questIOn that the complammg wItness testIfied that the mCIdent took place 

on Saturday, March 2, 2002, not on Fnday the day before Second, Reed testified at the peR 

hearmg that Walker had been spendmg weekends and Saturday mghts WIth her every weekend for 

SIX months to a year peR counsel questIOned Reed 

Q Now, at the first of March - The first weekend of March of 2002 were you and Mr 
Walker still mvolved m a sexual relatIOnslup? 

A Of course 

Q And we're now five years later, IS that correct? 

A Yea 

Q Okay At the time before he dIsappeared had Mr Walker been spendmg [SIC]Wlth 
mght WIth you on the weekends and on Saturday mght? 

A Yes, he has 

Q Okay Had that been gomg on every weekend for SIX months to a year? 

A Yea 

(App P 397, hnes 15 - P 398, lmes 1-2) 

The PCRjudge asked Ms Reed, "And you're tellmg me that you spent - - Mr Reed (SIC) 

was staymg WIth you that first weekend m March of2002?" Ms Reed responded, "Yes" (App p 

403, lmes 2-5) Upon further questIOmng, Ms Reed testIfied, "I know we spent a lot of days 

together I can't tell you no partIcular day" (App p 405, Imes 17-18) She was able to testIfy, 

however, that pnor to the last time she saw Walker, they spent every weekend together at eIther her 

house or hIS (App P 406, Imes 4-8) peR counsel asked Ms Reed, "Pnor to the last time that 

saw Mr Walker dId y'aU spend every weekend together?" (App p 406, Imes 4-5) Ms Reed 

responded, "Yea, we spend every weekend together" (App p 406, Ime 6) 

12 



Wlule on cross exammatIOn, Reed admItted that she could not remember specIfically bemg 

WIth Walker on March 2, 2002, the Jury should have heard her testImony that she and Walker's 

usual practIce dunng the tIme frame mcludmg March 2, 2002, was to spend the mght together The 

JUry could then make a determmatIOn as to the credIbIhty of the ahbi testImony and the Judge would 

mstruct the JUry about assessmg the credIbIhty of the ahbi testImony 

ThIs Court's rehance on Glover v State, 318 S C 496,458 S E 2d 538 (1995), IS mIsplaced 

In Glover the wItness testIfied that the defendant was m Flonda eleven hours before the cnme was 

commItted at a locatIOn approxImately SIX and a half hours away The South Carolma Supreme 

Court found that the testImony of the wItness dId not estabhsh an ahbi because the defendant could 

have left Flonda and traveled to the locatIOn withm SIX and half hours and commItted the cnme In 

the present case, If the Jury beheves the ahbi wItness, Robma Reed, who testIfied that she was wIth 

Walker on Saturday mght March 2, 2002, It would have been ImpossIble for Walker to have 

commItted the cnmes 

Reed's testImony estabhshes an ahbi and a JUry, not an appellate court, should determme the 

credIbIlIty of the testImony It IS Important to note that the peR Judge found Reed's testImony 

credIble In the order of dIsmIssal the PCR Judge wrote, "The Court finds that thIs faIlure [tnal 

counsel's faIlure to locate and call Reed as an alIbI wItness] severely prejudIced the ApplIcant's 

nght to a faIr tnal WhIle It IS the role of the JUry to gauge the credIbIlIty of the wItnesses at tnal, 

the Court finds that the testImony of Reed at the PCR heanng was credIble The JUry would have 

weIghed the credIbIlIty of the testimony of the wItnesses, and It IS reasonable to assume that the 

outcome of the dehberatIOns may have been dIfferent had thIs wItness testIfied m hght of the facts 

of thIs case" Walker was prejudIced by tnal counsel's defiCIent performance The PCR Judge's 

order grantmg relIef and ordermg a new tnaiis supported by the record and IS not controlled by an 
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error of law Under the any eVIdence standard the Court of Appeals erred m reversmg the findmg of 

the PCR Judge 

The Court of Appeals' determmatIOn that Reed's testImony dId not estabhsh an ahbi IS m 

conflIct WIth the reasonable probabIlIty standard estabhsh by Stnckland In order to estabhsh 

prejUdICe there must be "a reasonable probabIhty that, but for counsel's unprofessIOnal errors, the 

result of the proceedmg would have been dIfferent" Stnckland V Washmgton, 466 U S 668, 104 

S Ct 2052, 80 LEd 2d 674 (1984), Cherry v State, 300 S C 115, 117, 386 S E 2d 624, 625 

(1989) Reed testlfied that she and Walker spent the mght together on Saturday, March 2, 2002 

The State's case agamst Walker was based entIrely on the testlmony of the one complammg 

wItness, Ms Sanders There were questIOns about thIS wItness's credIbIlIty As dIscussed below, 

thIS Court found counsel meffectlve for falhng to adequately cross examme the Witness about 

conflIctmg eVIdence as to the tlme the mCIdent IS alleged to have happened There was no 

forensIc eVIdence hnkmg Walker to an assault of Ms Sanders and no wItnesses who could 

corroborate Ms Sanders'testImony Ms Sanders' IdentlficatIOn of Walker was made only after she 

had vIewed a VIdeo tape of Walker entenng the BP statIOn There IS a reasonable probabIhty that 

Ms Reed's testImony would have made the dIfference m obtammg an acqUIttal See Martmez V 

State, 304 S C 39, 403 S E 2d 113 (1991) The Court of Appeals erred m refusmg to find that 

Walker was prejudIced by tnal counsel's defiCIent performance 
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2 The Court of Appeals erred m fmhng to find that the PCRjudge correctly found that the 
cumulatIve effect of tnal counsel's errors m faIlmg to move for a contmuance to obtam a 
forenSIC report revealmg that no semen was IdentIfied from the sexual assault eVIdence 
kIt collected from the complamant, faIlmg to mvestIgate the complamant's alcohol use, 
fmlmg to cross examme the complamant m regard to dIscrepancIes as to the tIme of the 
alleged mCIdent and faI1mg to mtervIew the ahbI WItness, Ms Reed, resulted m 
prejUdICe to respondent 

The PCR judge found three addItIonal mstances of meffectIve aSSIstance of counsel The 

PCR judge found counsel meffectIve m fmlmg to move for a contmuance to awmt completIOn of 

forenSIC testmg that revealed that no semen was IdentIfied from the sexual assault eVIdence kIt 

collected from the complamant, faI1mg to mvestIgate the complamant's alcohol use, as well as 

fmhng to cross examme the complamant m regard to dIscrepancIes as to the tIme of the alleged 

mCIdent The PCRjudge wrote, "THE COURT FURTHER FINDS AND CONCLUDES that the 

Apphcant has mdependently estabhshed a second ground for prejUdICe WIth the cumulatIve effect of 

Tnal Counsel's error m her fmlure to mvestIgate Sanders' alcohol use, her fmlure to move to 

contmue the heanng to awmt the wrItten results of the forenSIC testmg, her fmlure to cross-examme 

the WItness as to the dIscrepancy of the confhctmg tImes of the mCIdent, and her fmlure to 

mvestIgate or mtervIew Reed, the combmatIOn of whIch prejudIced the Apphcant" (App p 444) 

The PCRjudge apphed the proper standard m grantmg post conVIctIOn rehef The State's 

contentIOn that the PCRjudge apphed an mcorrect standard IS WIthout ment The PCRjudge cItmg 

Green v State, 351 S C 184,569 S E 2d 318 (2002) wrote, "These fmlures cumulatIvely prejudIced 

the Apphcant and adversely affected hIS nght to a fmr tnal under the fact of thIS case" (App p 

445) In Green the South Carolma Supreme Court wrote, "Whether the cumulatIOn of several 

errors, whIch by themselves are not prejUdICIal, would warrant rehef IS an unsettled questIOn m 
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South Carolma Compare State v Peterson, 287 S C 244,335 S E 2d 800 (1985) (accumulatIOn 

of errors warranted reversal, but Court also found each mdlvldual error caused prejUdIce), 

overruled on other grounds by State v Torrence, 305 S C 45, 406 S E 2d 315 (1991), WIth State 

v Freeman, 319 S C 110, 459 S E 2d 867 (Ct App 1995) (findmg multIple errors, whIch were 

not prejUdICIal separately, could be prejUdICIal to deny an mdlvldual a nght to a faIr tnal when 

they were vIewed together)" 351 SCat 197, 569 S E 2d at 324 The PCR judge correctly 

found that, m thIS case, the multIple errors by tnal counsel demed respondent the nght to a fair 

tnal 

Based on Ms Sanders' report of a sexual assault, several Items were submItted to the South 

Carolma Law Enforcement DIVISIOn [SLED] for serology and DNA analYSIS At the tIme of 

Walker's tnal, however, SLED had not completed the wntten report m regard to the forenSIC 

testmg Consequently, at the tIme of tnal, counsel dId not have a wntten copy of the results of 

forensIc testmg performed by SLED The SLED report IS dated August 27, 2003, and was admItted 

m eVIdence at the PCR heanng as plamtIffs exhIbIt No 1 (Supp App pp 1-2) Walker's tnal 

was held earlIer on July 22 and 23, 2003 Testmg of smears, swabs and pantIes collected m the 

sexual assault eVIdence collectIOn kit from Ms Sanders on March 3, 2002, (Ms Sanders alleged 

that the mCIdent started on March 2, 2002, and contmued mto the early mornmg hours of March 3, 

2002), revealed no spermatozoa and no semen (Supp App pp 1-2) Ms Sanders testIfied that 

the aSSailant penetrated her more than three tImes (App p 51, hnes 14 - p 52, hnes 1 - 3) The 

nurse's notes mdlcate that the aSSailant dId not wear a condom (Supp App p 4) 

The State's contentIOn that respondent was not prejudIced by tnal counsel's failure to aWait 

completIOn of the wntten report because tnal counsel was told by the Sohcltor, pnor to tnal, that no 

semen was found IS WIthout ment Tnal counsel admItted at the PCR heanng that It would have 
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been Important for the Jury to have known about the results of the SLED forensIc testmg (App p 

367, hnes 9-11) WhIle there was hmited testimony about the lack of DNA eVIdence, the wntten 

SLED report could certamly have called mto questIOn the credIbIhty of the complamant, a cntIcal 

Issue m tills case as her testImony was the only eVIdence agamst respondent 

In an mterview wIth Ms Sanders followmg the mCIdent, a nurse noted the followmg, "She 

[Ms Sanders] has been planrung on attendmg ETOH treatment thIS week and IS still planrung to 

begm thIS week" ((App p 369, hnes 1-8, Supp App p 4) The mterview was admItted as 

eVIdence at the PCR heanng as plamtIffs exhIbIt No 2 Tnal counsel admItted that she dId not 

cross examme Ms Sanders m reference to the alcohol treatment referenced m the note (App p 

386, hnes 10-19) AddItIOnally, tnal counsel admItted that when Ms Sanders ImtIally reported 

the mCIdent to law enforcement, the officers noted that she smelled of alcohol (App p 353, hnes 

21 - 24) Tnal counsel admItted It would have been Important to cross examme Ms Sanders about 

her smelhng of alcohol at the tIme of reportmg the mCIdent to polIce (App p 354, lmes 1-8) 

Tnal counsel further admItted that she faIled to call the nurse or the officers to testIfy about the 

alcohol treatment and her smelhng of alcohol (App p 354, hnes 9-14) In the order of dIsmIssal 

the PCR Judge wrote, "Tnal counsel merely made reference that alcohol had been consumed by 

Sanders dunng and after the mCIdent as part of a confirmatIOn of events Sanders clalmed had 

transpIred The only eVIdence hnkmg the ApplIcant to Sanders was Sander's IdentIficatIOn of the 

ApplIcant Tnal counsel's fallure to mvestIgate the Impact of alcohol use prevented the JUry from 

considenng Sanders' credIbIhty m her IdentIficatIOn of the Apphcant as her assallant" (App pp 

445-446) 

Counsel admItted falhng to cross examme Ms Sanders m regard to dIscrepancIes about the 

tIme of day she alleged the mCIdent began (App p 356, hnes 18 - P 357, hnes 1-25) Ms 
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Sanders IrutIally told the pohce she stopped at the BP statIOn at 8 00 PM (App p 357, lmes 2-4) 

Ms Sanders told the nurse that she was at a gas statIOn at 700 PM (Supp App p 4) The vIdeo 

surveIllance from the BP statIOn, however, reflects that Ms Sanders entered the store at 2 20 PM 

(App p 357, hnes 19-25) Tnal counsel admItted It would have been Important to explore thIS 

sigruficant dIscrepancy m the tIme (App p 357, lmes 7-9) 

The PCR judge correctly found that the cumulatIve effectIve of tnal counsel's errors 

mdependently estabhshed prejUdICe and depnved Walker of the nght to a fair tnal Tnal counsel's 

multIple errors of faIlmg to move for a contmuance to aWait completIOn of a wntten forenSIC report 

revealmg that no semen or spermatozoa was IdentIfied from the sexual assault eVIdence kit collected 

from Ms Sanders, faIlmg to mvestIgate and cross exanllne Ms Sanders about her alcohol use, 

faIhng to cross examme Ms Sanders m regard to senous dIscrepancIes as to the tIme of the alleged 

mCIdent and faIlmg to mterview the alIbI WItness, Ms Reed, constItutes meffectIve aSSIstance of 

counsel requmng a new tnal The PCR judge's findmg that Walker was prejudIced by the 

cumulatIve effect of multIple errors commItted by tnal counsel IS supported by the record The 

findmg of the PCRjudge must be affirmed 

The Court of Appeals correctly found that counsel was defiCIent m faIlmg to cross examme 

the complamant m regard to dIscrepancIes as to the tIme of the alleged mCIdent The Court wrote, 

"We find two mstances oftnal counsel's defiCIent performance - her failure to mvestIgate Reed as a 

potentIal ahbi WItness and her failure to cross-examme the VIctIm or call WItnesses to testIfy about 

conflIctmg eVIdence as to the tIme of the mCIdent" Walker, 397 SCat 243, 723 S E 2d at 619 

The Court of Appeals, however, found that Walker faIled to prove prejUdICe "fhese mstances of 

defiCIent performance are unrelated to each other and neIther one makes the other more prejUdICIal 

Therefore, even If we could evaluate them together, there IS no cumulatIve prejudIcial effect that 
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would warrant rehefunder Stnckland" Walker, 397 SCat 243, 723 S E 2d at 619 The Court of 

Appeals erred 

FIrst, as dIscussed above, counsel's fmlure to mvestIgate and call Robma Reed as an ahbi 

Witness constItutes prejUdICial defiCIent performance requmng a new tnal, as found by the PCR 

judge Second, the testImony of the ahbi Witness and cross exammatIOn of the complamant m 

regard to dIscrepancIes as to the tIme of the alleged mCIdent are related, as both go to the credIbIhty 

of the complmmng wItness Thlrd, the PCR judge correctly found that counsel was addItIOnally 

defiCIent m fmlmg to move for a contmuance to awmt completIOn of forensIc testmg that revealed 

that no semen was IdentIfied from the sexual assault eVIdence kIt collected from the complamant 

and fmlmg to mvestIgate the complamant's alcohol use The Court of Appeals erred m refusmg to 

find that Walker was prejudIced by the cumulatIVe effect of tnal counsel's fmlure to mvestIgate 

Sanders' alcohol use, her fmlure to move to contmue the hearmg to awmt the wrItten results of the 

forenSIC testmg, and her fmlure to cross-examme the WItness as to the dIscrepancy of the confhctmg 

tImes of the mCIdent 
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CONCLUSION 

Based on the above arguments, the decIsIOn by the Court of Appeals should be reversed and 

the case remanded for a new tnal based on the PCR Judge's findmg of prejudIcial deficIent 

performance by tnal counsel AlternatIvely, the Court should grant the petItIOn for wnt of certIOran 

to allow further bnefing on the Issue 

Respectfully submItted, 

r(~~~ 
Kathnne H Hudgms 
Appellate Defender 

ATTORNEY FOR PETITIONER 

ThIS 15th day of June, 2012 
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VOIR DIRE AND IMPANELING OF XHE JURy 7 

1 (COURT REPORTER'S NOTE THE COURT REPORTER FOR THE 

2 FIRST PART OF THIS TRIAL WAS BRENDA SIGWALD THE REMAINDER 

3 OF THE TRIAL WAS TAKEN BY DAPHNE HELMS AS FOLLOWS ) I 
4 TRB COURT: OKAY, LADIES AND GENTLEMEN WE ARE 

5 WE ARE ABOUT TO SELECT A JURy AND COMMENCE THE TRIAL IN A 

6 CASE ENTITLED THE STATE OF SOUTH CAROLINA VERSUS JOSEPH 

7 WALKER WHO HAS BEEN CHARGED IN THREE SEPARATE BILLS OF 

8 INDICTMENT BY THE GRAND JURY OF AIKEN COUNTY, AND THESE 

9 INDICTMENTS CHARGE THE DEFENDANT WITH THE OFFENSE OF CRIMI 

10 SEXUAL CONDUCT IN THE FIRST DEGREE THE INDICTMENT STATES 

11 THAT MR WALKER DID IN AIKEN COUNTY ON OR ABOUT MARCH 2, 

12 2002, COMMIT THE CRIME OF CRIMINAL SEXUAL CONDUCT IN THE 

13 FIRST DEGREE IN THAT THE DEFENDANT DID COMMIT A SEXUAL 

14 BATTERY, TO WIT, SEXUAL INTERCOURSE, UPON AND T,ilTH THE BODY 

15 OF MARGARET ANN SANDERS AND SUCH SEXUAL BATTERY WAS 

16 ACCOMPANIED BY THE USE OF FORCE OF A HIGH AND AGGRAVATED 

17 NATURE AND/OR THE VICTIM SUBMITTED TO THE SEXUAL BATTERY 

18 UNDER CIRCUMSTANCES WHERE SHE WAS ALSO THE VICTIM OF FORClB 

19 CONFINEMENT AND KIDNAPPING 

20 IN ADDITION TO THAT CHARGE, THE DEFENDANT HAS BEEN 

21 CHARGED INDICTED FOR THE OFFENSE OF POSSESSION OF A 

22 FIREARM OR KNIFE DURING THE COMMISSION OF OR ATTEMPT TO 

23 COMMIT A VIOLENT CRIME, AND THAT INDICTMENT STATES THAT MR 

24 WALKER DID IN AIKEN COUNTY ON OR ABOUT MARCH 2, 2002, POSSES 

25 OR VISIBLY DISPLAY A FIREARM OR VISIBLY DISPLAY A KNIFE 
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1 DURING THE COMMISSION OR ATTEMPTED COMMISSION OF A VIOLENT 

2 CRIME, TO WIT, CRIMINAL SEXUAL CONDUCT IN THE FIRST DEGREE 

3 AND, IN ADDITION, LADIES AND GENTLEMEN, THE.. 

4 DEFENDANT HAS BEEN CHARGED IN THE BILL OF INDICTMENT" WITH 

5 OFFENSE OF KIDNAPPING, AND THAT INDICTMENT STATES THAT MR 

6 WALKER DID IN AIKEN COUNTY ON OR ABOUT MARCH 2, 2002, 

7 UNLAWFULLY SEIZE, CONFINE, INVEIGLE, DECOY, KIDNAP, ABDUCT 0 

8 CARRY AWAY MARGARET ANN SANDERS WITHOUT THE AUTHORITY OF LAW 

9 NOW, LADIES AND GENTLEMEN, TO THESE INDICTMENTS THE 

10 DEFENDANT HAS ENTERED A PLEA OF NOT GUILTY AN INDICTMENT -

11 THESE THREE SHEETS OF PAPER THAT ARE - - USED FOR THE PURPOSE 

12 OF PUTTING A DEFENDANT ON NOTICE OF THE PARTICULAR CHARGES 

13 THEY ARE NO MORE THEY'RE NOT EVIDENCE OF A CRIME THEY 

14 THE NOTICE D00"oMENT SO THAT THE DEFENDANT IN THIS CASE OR 

15 CASE KNOWS THE PARTICULAR CHARGE FOR WHICH THE STATE HAS 

16 BROUGHT AGAINST HIM AND AS I SAID, THE DEFENDANT HAS 

1 7 ENTERED A PLEA OF NOT GUILTY TO ALL THESE AND WE ARE, 

18 THEREFORE, HERE TO SELECT A JURY FOR THE JURy TO HEAR THE 

19 EVIDENCE IN THE CASE AND ULTIMATELY DETERMINE THE VERDICT IN 

20 THIS CASE 

21 NOW, LADIES AND GENTLEMEN, BEFORE WE BEGIN THE TRI 

22 AND THE SELECTION OF THE JURY, I NEED TO INTRODUCE YOU TO 

23 SOME INDIVIDUALS WHO MAY BE INVOLVED IN THIS TRIAL AND ALSO 

24 TO ASK YOU SOME QUESTIONS, AND I REMIND YOU THAT YOU WERE 

25 PREVIOUSLY UNDER OATH SO IT IS INCUMBENT UPON YOU TO 
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1 RESPOND TO THE QUESTIONS THAT I ASK YOU IN A TRUTHFUL AND 

2 ACCURATE MANNER 

3 FIRST, LADIES AND GENTLEMEN, LET ME INTRODUCE YOU 

4 MR WALKER MR WALKER, IF YOU WOULD PLEASE STAND AND FACE 

5 THE JURY LADIES AND GENTLEMEN, THIS IS THE DEFENDANT, MR. 

6 JOSEPH WALKER, AND I WOULD INQUIRE AT THIS TIME IS THERE 

7 ANY MEMBER OF THIS JURy PANEL OR ANY MEMBER OF THE JURY 

8 PANEL'S IMMEDIATE FAMILY -- MR WALKER, IF YOU COULD TURN 

9 OTHER WAY AS WELL WE HAVE JURORS ON BOTH IS THERE ANY 

10 MEMBER OF THIS JURY PANEL OR ANY MEMBER OF THE JURy PANEL'S 

11 IMMEDIATE FAMILY WHO IS RELATED BY BLOOD OR CONNECTED BY 

\ 

12 MARRIAGE OR EITHER NOW OR IN THE PAST HAS HAD A CLOSE 
I 

13 PERSONAL RELATIONSHIP WITH MR WALKER OR EITHER NOW OR IN 

14 PAST HA~ HAD AN EMPLOYMENT OR A BUSINESS RELATIONSHIP WITH 

15 MR WALKER? IF YOU HAVE, PLEASE STAND ALL RIGHT 

16 YOU, MR WALKER 

17 LADIES AND GENTLEMEN, I NOW WANT TO READ YOU THE 

18 NAMES OF SOME POTENTIAL WITNESSES WHO MAY TESTIFY IN THIS 

19 TRIAL, AND IF ANY OF THOSE WITNESSES ARE IN THE COURTROOM I 

20 WOULD ASK THAT THEY PLEASE STAND SO THAT 

21 YOU ARE MARGARET SANDERS IF YOU WOULD FACE THE JURY, MS 

22 SANDERS MARGIE KAMINER GRETCHEN OVERSTOLZ DR 

23 GIBBS LIEUTENANT RHONDA BAMBERG OF THE ORANGEBURG COUNTY 

24 SHERIFF'S DEPARTMENT INVESTIGATOR TODD WILLIAMS OF THE 

25 ORANGEBURG COUNTY SHERIFF'S DEPARTMENT INVESTIGATOR STUART 
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1 GRAYBEAL OF THE AIKEN COUNTY SHERIFF'S OFFICE INVESTIGATOR 

2 MARTIN REDD, FORMERLY OF THE AIKEN COUNTY SHERIFF'S OFFICE 

3 DIANE WARREN ELIZABETH KEARSE 

4 LADIES AND GENTLEMEN, I WOULD INQUIRE AT THIS TIME 

5 IS THERE ANY MEMBER OF THIS JURy PANEL OR ANY MEMBER OF THE 

6 JURy PANEL'S IMMEDIATE FAMILY WHO IS RELATED BY BLOOD OR 

7 CONNECTED BY MARRIAGE OR EITHER NOW OR IN THE PAST HAS HAD A 

8 CLOSE PERSONAL RELATIONSHIP OR EITHER NOW OR IN THE PAST HAS 

9 HAD AN EMPLOYMENT OR A BUSINESS RELATIONSHIP WITH ANY OF THE 

10 INDIVIDUALS WHOSE NAMES I JUST READ TO YOU? IF SO, PLEASE 

11 STAND ALL RIGHT 

12 LADIES AND GENTLEMEN, HAS ANY MEMBER OF THIS PETIT 

13 JURy PANEL FORMED OR EXPRESSED AN OPINION AS TO THE GUILT OR 

14 THE INNOCENCE OF THE DEFENDANT, MR JOSEPH WALKER? IF SO, 

15 PLEASE STAND IS THERE ANY MEMBERS OF THI S JURY PANEL WHO 

16 ARE CONSCIOUS OF ANY INTEREST, ANY BIAS, OR ANY PREJUDICE Fa 

17 OR AGAINST THE DEFENDANT, MR WALKER? IF SO, PLEASE STAND 

18 CAN EACH MEMBER OF THIS JURY PANEL GIVE THE STATE AND THE 

19 DEFENDANT, MR. WALKER, A FAIR AND IMPARTIAL TRIAL? IF YOU 

20 CANNOT, PLEASE STAND 

21 LADIES AND GENTLEMEN, IF YOU HAVE A RESPONSE TO THI 

22 QUESTION, I'M GOING TO ASK THAT YOU PLEASE COME DOWN AND MEE 

23 WITH ME ON A PRIVATE BASIS IS THERE ANY MEMBER OF THIS JUR 

24 PANEL OR ANY MEMBER OF THE JURY PANEL'S IMMEDIATE FAMILY WHO 

25 HAS EVER BEEN THE VICTIM OF A VIOLENT CRIME INCLUDING A CRI 
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1 OF A SEXUAL NATURE OR HAS EVER BEEN ACCUSED OF A VIOLENT 

2 CRIME OR A CRIME OF A SEXUAL NATURE? IF SO, I.F YOU WOULD 

3 PLEASE COME DOWN AND MEET WITH ME 

4 (WHEREUPON, THE FOLLOWING COLLOQUIES TOOK PLACE IN 

5 THE PRESENCE AND HEARING OF THE COURT, COURT REPORTER, 

6 ATTORNEYS, AND EACH INDIVIDUAL JUROR AS THEY APPROACHED THE 

7 BENCH) 

8 THE COURT: ALL RIGHT LET ME -- YES, MA'AM, IF YO 

9 WOULD COME DOWN HERE 

10 JUROR COLEMAN: HOW DO 

11 THE COURT: TELL ME YOUR NAME 

12 JUROR COLEMAN: ONNIE RUTH COLEMAN 

13 THE COURT: YOU OR A MEMBER OF YOUR FAMILY BEEN A 

14 VICTIM OR WAS THAT YOU? 

15 JUROR COLEMAN. YES 

16 TBB COURT: WHO WAS IT? 

17 JUROR COLBKAN I MY BROTHER 

18 THE COURT: IS THAT CHARGE STILL PENDING AGAINST 

19 YOUR BROTHER OR IT'S BEEN RESOLVED? 

20 JUROR COLBHAN. IT'S BEEN RESOLVED 

21 THB COURT: ALL RIGHT HE WAS CONVICTED 

22 JUROR COLBHAN UH- HUH YES 

23 'l'BB COURT: ALL RIGHT THE FACT THAT YOUR BROTHER 

24 HAD THIS SITUATION, WOULD THAT PREVENT YOU FROM LISTENING TO 

25 THE EVIDENCE IN THIS CASE AND BASED UPON SUCH EVIDENCE 
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1 RENDERING A FAIR AND IMPARTIAL VERDICT? 

2 JUROR COLBMAH. NO, IT WOULDN'T 

3 TIm COURTs THANK YOU HAVE A SEAT 

f 
4 (JUROR COLEMAN LEAVES THE BENCH CONFERENCE, AND 

, 
5 JUROR HAZEL JOINS THE BENCH CONFERENCE ) 

r 6 TIm COURT: YES, MA' AM TELL ME YOUR NAME 

7 JUROR HAZEL: JACQUELINE HAZEL 

8 TIm COURT: MS HAZEL, WHAT IS---

9 JUROR HAZEL: I WAS RAPED 

10 THE COURT: YOU WERE A VICTIM OF A RAPE? 

11 JUROR HAZEL: UH-HUH 

12 TIm COURT: ALL RIGHT HAS THE MATTER BEEN 

13 RESOLVED? 

14 JUROR HAZEL: YES v 

lS THE COURTs ALL RIGHT THE FACT THAT A SEXUAL 

16 ASSAULT OCCURRED, WOULD THAT PREVENT YOU FROM LISTENING TO 

17 THE EVIDENCE IN THIS CASE AND BASED UPON SUCH EVIDENCE 

18 RENDERING A FAIR AND IMPARTIAL VERDICT? 

19 JUROR HAZEL: NO 

20 THE COURT: ALL RIGHT THANK YOU 

21 JIB. BR:tSB:tN: WHAT NUMBER IS SHE? 

22 JUROR HAZEL: 98 

23 THE COURT: ALL RIGHT 

24 MS. BROWN: 98 

2S THE COURT: ALL RIGHT THANK YOU BE SEATED 
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1 (JUROR HAZEL LEAVES THE BENCH CONFERENCE, AND JUROR 

2 KNIGHT JOINS THE BENCH CONFERENCE 

3 

4 

5 

6 

7 

8 

TBB COURT: GOOD MORNING 

JUROR IaaGHT: GOOD MORNING 

"rBB COURT: TELL ME YOUR NAME 

JUROR IaaGJl'r: DENA KNIGHT 

'l'HB COURT: MS KNIGHT, WHAT IS THE SITUATION? 

JUROR lQ[[GHT I MY BEST FRIEND WHEN I WAS 15 WAS 

9 AND SEXUALLy ASSAULTED, AND SHE I S THE ONE WHO IS BABY - SITTIN 

10 MY CHILD RIGHT NOW AND I COULDN'T SIT AND LISTEN TO THIS 

11 'l1IB COURT: IT WOULD BE DIFFICULT FOR YOU TO BE 

12 AND IMPARTIAL? 

13 JUROR XNXGRT: OH, YEAH 

14 'l'BE COURT. WELL, I 1M ~ING TO EXCUSE YOU FROM THIS 

15 TRIAL TELL ME YOUR NAME 

16 

17 

18 

19 

JUROR lQ[[GIl'l': DENA KNIGHT 

TIIB COURT s MS KNIGHT, YOU STAY WITH US 

JUROR JanGBT I OKAY 

THB COURT: EVEN THOUGH YOU'RE EXCUSED FROM THIS 

20 TRIAL, I CAN'T -- WE HAVE OTHER TRIALS YOU MIGHT BE A JUROR 

21 ON MS KNIGHT HAS BEEN EXCUSED FROM THIS TRIAL 

22 lIS. MORGAN. DID YOU EXCUSE THE ONE RIGHT BEFORE 

23 THAT? 

24 (JUROR KNIGHT LEAVES THE BENCH CONFERENCE, AND JURO 

25 SNIPES JOINS THE BENCH CONFERENCE ) 
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1 THE COURT: YOUR NAME? 

2 JUROR S~PES. KATIE SNIPES 

3 'l'BB COURT: MS SNI PES? 

4 JUROR SNIPES: I WAS ASSAULTED AND BATTERED 

5 'l'BB COURT I ALL RIGHT IS THAT MATTER STILL 

6 PENDING? 

7 JUROR SHIPES: NO 

8 

9 

THE COURT: THE FACT THAT YOU WERE A VICTIM OF THAT, 

WOULD THAT PREVENT YOU FROM LISTENING TO THE EVIDENCE IN THI 

10 CASE AND BASED UPON SUCH EVIDENCE RENDERING A FAIR AND 

11 IMPARTIAL VERDICT? 

12 JUROR SNIPES: NO, SIR 

\ 

13 'l'RB COURT: ALL RIGHT THANK YOU 

~ 

14 "- (JUROR SNIPES LEAVES THE BENCH CONFERENCE, AND JURO 

IS BARRINEAU JOINS THE BENCH CONFERENCE ) 

16 'l'BB COURT: GOOD MORNING 

17 JUROR BARRJ:NBAU: HI MARY JOHNSON BARRINEAU 

18 THE COURT: WHAT'S YOUR SITUATION? 

19 JUROR BARRINEAU: ON MAY 20 OF THIS YEAR MY BROTHER 

20 WAS ASSAULTED AND KIDNAPPED AND NOW IT IS GOING BEFORE THE 

21 GRAND JURY 

22 'l'HB COURT: THE FACT THAT THIS INCIDENT OCCURRED, 

23 WOULD THAT PREVENT YOU FROM LISTENING TO THE EVIDENCE AND 

24 BASED UPON SUCH EVIDENCE RENDERING A FAIR AND IMPARTIAL 

25 VERDICT? 
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1 JUROR BARRXNEAU: NO, SIR 

2 THE COURT: ALL RIGHT THANK YOU, MA' AM. 

3 (JUROR BARRINEAU LEAVES THE BENCH CONFERENCE, AND 

4 JUROR HENRY JOINS THE BENCH CONFERENCE 

5 

6 

7 

8 

9 

10 

11 

12 

13 ABUSE 

TBB COURT: 

JUROR BBNRY: 

'l"HB COURT I 

JUROR IIBNRY I 

TBB COURT: 

JUROR HBNRY· 

GOOD MORNING 

HI 

TELL ME YOUR NAME 

ANNE HENRY 

UH-HUH 

TBB COURT: MS HENRY, WHAT IS YOUR SITUATION? 

JUROR BBN'RY: MY MOTHER WAS A VICTIM OF SEXUAL 

14 THE COURT: ALL RIGHT 

15 JUROR HENRY: AS A CHILD 

15 

16 TBB COURT: THE FACT THAT YOUR MOTHER WAS THE VICTI 

17 OF SEXUAL ABUSE, WOULD THAT PREVENT YOU FROM LISTENING TO 

18 EVIDENCE IN THIS CASE AND BASED UPON SUCH EVIDENCE RENDERING 

19 A FAIR AND IMPARTIAL VERDICT? 

20 JUROR HENRY: I DON'T BELIEVE SO 

21 TBB COURT: ALL RIGHT WELL, I NEED YOU TO BE FIRM 

22 JUROR HENRY: NO 

23 THE COURT: YOU CAN BE FAIR AND IMPARTIAL? 

24 JUROR HENRY. YES 

25 TBB COURT: ARE YOU THE LADY THAT GOES TO THE 
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1 UNIVERSITY? 

2 JUROR BBNRY, YES 

3 lIS. KORGAH, SHE'S MY NEIGHBOR 

4 'l'BB COURT: THANK YOU YOU CAN HAVE A SEAT 

5 (JUROR HENRY LEAVES THE BENCH CONFERENCE, AND JUROR 

6 BOYD-SIMMONS JOINS THE BENCH CONFERENCE ) 

7 

8 

9 

10 

11 

12 

TBB COURT: HEY 

JUROR BOYD-SIMMONS: HEY 

'l'HB COURT: TELL ME YOUR FULL NAME, MA' AM 

JUROR BOYD-SDINONS, DONNA FAITH SIMMONS 

"l'IIB COURT, TELL ME YOUR SITUATION 

JUROR BOYD-SIMMONS, I HAVE A COUSIN AND UNCLE THAT 

13 HAVE BOTH BEEN CONVICTED SEVERAL TIMES FOR IT AND CHILD 

14 MOLESTATION ALSO MY STEPFATHER HAS BEEN A VICTIM OF SUCH A .... 

15 CRIME 

16 TIlE COURT, THE FACT THAT YOU'VE HAD A RELATIVE WHO 

17 HAS BEEN CONVICTED OF A CRIMINAL OFFENSE OR -- AND YOU'VE 

18 BEEN A VICTIM, WOULD THAT PREVENT YOU FROM LISTENING TO THE 

19 EVIDENCE IN THIS CASE AND BASED UPON SUCH EVIDENCE RENDERING 

20 A FAIR AND IMPARTIAL VERDICT? 

21 JUROR BOYD-SIMMONS, I CAN ONLY SAY THAT I CAN 

22 REALLY 

23 THB COURT: YOU THINK YOU WOULD HAVE A DIFFICULT 

24 TIME BEING FAIR AND IMPARTIAL? 

25 JUROR BOYD-SDOIONS, YEAH 
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1 'l'BB COURT I ALL RIGHT I I M GOING TO EXCUSE YOU FRO 

2 THIS JURY DO NOT LEAVE BECAUSE YOU MAY HAVE TO COME BACK 

3 FOR ANOTHER TRIAL MS BOYD HAS BEEN EXCUSED FROM THIS JURy 

4 (JUROR BOYD-SIMMONS LEAVES THE BENCH CONFERENCE, 

5 JUROR BOHR INGER JOINS THE BENCH CONFERENCE ) 

6 "l"BB COURT I YES, MA I AM 
\ 

7 JUROR BOHRINGER I JULIA BOHRINGER 

8 THB COURT I NUMBER 9 

9 JDROR BORRINGER: MY EX-HUSBAND ATTEMPTED SEXUAL 

10 RELATIONSHIPS WITH MY DAUGHTER AND I WOULD NOT BE A 

11 THB COURT: COULD NOT BE FAIR AND IMPARTIAL? 

JUROR BOHRINGER I NO 

THB COURT: ALL RIGHT THIS JUROR IS EXCUSED FROM 

14 THIS JURy THANK YOU, MA I AM MS BOHR INGER ?.:J MA I AM? 

15 JUROR BOHRINGER: YES, SIR? 

16 '1'BB COURT: DON'T LEAVE WE'RE GOING TO DEAL WITH 

17 SOME OTHER MATTERS 

18 JUROR BOIDUNGER- OKAY 

19 (JUROR BOHR INGER LEAVES THE BENCH CONFERENCE, AND 

20 JUROR WILLIS JOINS THE BENCH CONFERENCE ) 

21 '1'HB COURT I GOOD MORNING TELL ME YOUR NAME AGAIN 

22 JUROR Wl:LLIS: SANDRA WILLIS 

23 '1'HB COURT: SANDRA WILLIS 

24 JUROR WILLIS: I HAVE A C D V CHARGE 

25 'l'BB COURT: PENDING AGAINST YOU? 
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1 JUROR WZLLIS- NO, IT WAS A YEAR AGO 

2 TBB COURT: OH, YOU WERE CONVICTED? 

3 JUROR WZLLIS: YEAH 

4 THB COURT: FOR SIMPLE C D V ? 

5 JUROR WZLLIS: YEAH 

6 TIIB COURT: WELL, THE FACT THAT OCCURRED, WOULD THA 

7 PREVENT YOU FROM LISTENING TO THE EVIDENCE IN THIS CASE AND 

8 BASED UPON SUCH EVIDENCE RENDERING A FAIR AND IMPARTIAL 

9 VERDICT? 

l 
10 JUROR WILLIS: NO 

11 "l'HB COURT: ALL RIGHT YOU CAN HAVE A SEAT THANK 

12 YOU 

13 (JUROR WILLIS LEAVES THE BENCH CONFERENCE, AND JURO 

14 BUSBEE JOINSvTHE BENCH CONFERENCE 

15 THE COURT- GOOD MORNING 

16 JUROR BUSBEB: KELLY BUSBEE MY AUNT WAS SEXUALLY 

17 ASSAULTED, BUT I WAS VERY SMALL AND BESIDES SO 

18 "l'HB COURT _ THE FACT THIS INCIDENT OCCURRED WITH a 

19 OF YOUR RELATIVES, WOULD THAT PREVENT YOU FROM LISTENING TO 

20 THE EVIDENCE IN THIS CASE AND BASED UPON SUCH EVIDENCE 

21 RENDERING A FAIR AND IMPARTIAL VERDICT? 

22 JUROR BUSBBB: NO 

23 'l'IIB COURT - ALL RIGHT THANK YOU, MA ' AM YOU CAN 

24 HAVE A SEAT 

25 (WHEREUPON, THE COLLOQUIES AT THE BENCH CONCLUDED ) 
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1 THE COURT: ALL RIGHT THANK YOU, LADIES AND 

2 GENTLEMEN ALL RIGHT LADIES AND GENTLEMEN, ARE YOU OR ANY 

3 

4 

5 

6 

OF YOUR CLOSE FRIENDS OR RELATIVES POLICE OFFICERS, STATE LA: 

ENFORCEMENT DIVISION OFFICERS, OR EMPLOYED IN THE SOLICITOR' 

OFFICE OF THE SECOND JUDICIAL CIRCUIT, THE ATTORNEY GENERAL' 
I 

OFFICE OR ANY FEDERAL LAW ENFORCEMENT AGENCY OR ANY OTHER 

7 PROSECUTOR'S OFFICE? IF SO, PLEASE STAND YES, SIR, YOUR 

8 NAME 

9 JUROR PZT'l'S: DOES - - -

10 THB COURT I TELL ME YOUR NAME 

11 JUROR PZ'rl'S I JIMMY PITTS 

12 TIIB COURT: ALL RIGHT, MR PITTS 

13 JUROR PZTTS: MY NEIGHBOR IS DETECTIVE JOE COUNT AT 

14 NOR!1~ AUGUSTA POLICE DEPARTMENT 

15 THE COURT: YOU HAVE A NEIGHBOR THAT IS A -- WORKS 

16 FOR A LAW ENFORCEMENT AGENCY? 

17 JUROR PZTTS I YES 

18 THB COURT: THE FACT THAT YOU HAVE AN OFF - - I MEAN 

19 A NEIGHBOR THAT WORKS FOR A LAW ENFORCEMENT AGENCY, WOULD 

20 THAT PREVENT YOU FROM LISTENING TO THE EVIDENCE IN THIS CASE 

21 AND BASED UPON SUCH EVIDENCE RENDERING A FAIR AND IMPARTIAL 

22 VERDICT? 

23 JUROR PZT'l'S: NO, SIR 

24 THE COURT: THANK YOU, SIR ARE ANY OF YOU OR YOUR 

2S CLOSE RELATIVES OR FRIENDS -- NO, DISREGARD THE FRIENDS I 
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1 DON I T CARE WHETHER ANY OF - - ARE YOU OR ANY OF YOUR 

2 IMMEDIATE FAMILY - THAT MEANS LIVING IN YOUR HOUSE -

3 AFFILIATED WITH OR CONTRIBUTORS TO ANY AUXILIARY POLICE 

4 ORGANIZATION OR CITIZENS GROUP WHOSE PRIMARY AIM IS THE 

5 PROSECUTION OR PURSUIT OF INDIVIDUALS INVOLVED IN CRIMINAL 

6 ACTIVITY SUCH AS C A V E , MAD D , OR SAD D? IF SO, 

7 PLEASE STAND 

8 HAS ANYONE WHO IS A MEMBER OF THIS JURY PANEL BEEN 

9 APPROACHED BY ANYONE WITH REGARD TO THIS CASE? HAS ANY 

10 MEMBER OF THIS JURy PANEL READ ANYTHING IN THE NEWSPAPER OR 

11 SEEN ANYTHING ON TELEVISION OR HEARD ANYTHING ABOUT THI S CAS 

12 ON THE RADIO? IF SO, PLEASE STAND ALL RIGHT ANY FURTHER 

13 INQUIRY FROM THE STATE? 

14 MS. BRISBIN NOTHING, YOUR HONOR 

15 TBB COURT I ANYTHING FROM THE DEFENSE? 

16 MS. BROWN: NO, YOUR HONOR 

17 'l'IIB COURT. ALL RIGHT LADIES AND GENTLEMEN, THERE 

18 IS ONE OTHER THING LET ME INTRODUCE YOU TO THE LAWYERS 

19 INVOLVED IN THIS CASE AS IN MOST CASES THAT COME TO COURT, 

20 A LAWYER REPRESENTS THE STATE AND A LAWYER REPRESENTS THE 

21 DEFENDANT IN THIS INSTANCE, AS I TOLD YOU EARLIER, THE 

22 LAWYERS REPRESENTING THE STATE ARE THE SECOND CIRCUIT 

23 SOLICITOR'S OFFICE AND MS MORGAN HAS ASSIGNED THIS CASE OR 

24 HOW EVER THEY GET IT TO TWO LAWYERS WHO ARE -- WILL BE 

25 RESPONSIBLE FOR PROSECUTING THE CASE ONE IS MS BRENDA 
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1 BRISBIN AND THIS IS MS BRISBIN, AND ONE IS MR EVERETT 

2 CHANDLER THIS IS MR CHANDLER THESE ARE THE SOLICITORS 0 

3 THE SECOND CIRCUIT SOLICITOR'S OFFICE 

4 I WOULD INQUIRE AT THIS TIME IS THERE ANY MEMBER 

5 OF THIS JURy PANEL OR ANY MEMBER OF THE JURy PANEL'S 

6 IMMEDIATE FAMILY WHO IS RELATED BY BLOOD OR CONNECTED BY 

7 MARRIAGE OR HAS NOW OR IN THE PAST HAD A CLOSE PERSONAL 

8 RELATIONSHIP WITH EITHER OF THESE INDIVIDUALS OR EITHER NOW 

9 OR IN THE PAST HAS BEEN EMPLOYED BY OR WORKED WITH THESE 

10 INDIVIDUALS OR THE SECOND CIRCUIT SOLICITOR'S OFFICE? IF SO, 

11 PLEASE STAND 

12 ALL RIGHT LADIES AND GENTLEMEN, REPRESENTING MR 

13 WALKER IS MS KELLEY BROWN, AND THIS IS MS BROWN RIGHT HERE 

14 MS BROWN IS A MEMBER OF THE SOUTH CAROLINA BAR, LICENSED TO 

15 PRACTICE IN SOUTH CAROLINA, AND I WOULD INQUIRE AT THIS TIME 

16 IS THERE ANY MEMBER OF THE JURY PANEL OR ANY MEMBER OF THE 

17 JURY PANEL'S IMMEDIATE FAMILY WHO IS RELATED BY BLOOD OR 

18 CONNECTED BY MARRIAGE OR EITHER NOW OR IN THE PAST HAS HAD A 

19 CLOSE PERSONAL RELATIONSHIP WITH MS BROWN OR EITHER NOW OR 

20 IN THE PAST HAS HAD AN EMPLOYMENT OR A BUSINESS RELATIONSHIP 

21 WITH MS BROWN? IF SO, PLEASE STAND ALL RIGHT NOW, 

22 ANYTHING FURTHER? ANYTHING FROM THE 

23 

24 

25 

KS. BRZSBl:N: NOTHING FROM THE STATE, YOUR HONOR 

THE COtJRT: MS BROWN? 

HS. BROWN: NO 
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1 THE COURT: ALL RIGHT MADAM CLERK, IF WE COULD 

2 DRAW THE JURy Y 'ALL WAIVE THE DRAWING OF THE JURy BY A 

3 PERSON WHO IS BLIND OR UNDER 1 O? ~ 

4 MS. BRISBl:H: YES, YOUR HONOR 

5 MS. BROWN: YES, YOUR HONOR 

6 TIIB CLERK: STRIKES, YOUR HONOR? 

7 TBB COtJR'1': PARDON ME? 

8 'l'HB CLBlUt: STRIKES? 

9 THE COtJR'1' I FIVE AND TEN AND WE'RE GOING TO HAVE TW 

10 ALTERNATES 

11 TBB CLBRlt: LADIES AND GENTLEMEN, AS I CALL YOUR 

12 NAME, PLEASE COME FORWARD TO THE FRONT OF THE COURTROOM 

13 STAND IN FRONT OF THE BENCH AND FACE THE BACK OF THE 

14 COURTROOM JUROR NUMBER 164, ANNE ~y WHAT SAY YE FOR 

15 THE STATE, MADAM SOLICITOR? 

16 MS. BRl:SBl:H I PLEASE PRESENT MS HENRY 

1 7 THE CLERK: WHAT SAY YE FOR THE DEFENSE? 

18 MS. BROWN: PLEASE EXCUSE THE JUROR 

19 THB CLBRlt I YOU MAY RETURN TO YOUR SEAT, MA' AM 

20 THANK YOU JUROR NUMBER 167, PAMELA SMITH WHAT SAY YE FOR 

21 THE STATE, MADAM SOLICITOR? 

22 HS. BRJ:SBJ:N: PLEASE PRESENT MS SMITH 

23 TUB CLBRK: WHAT SAY YE FOR THE DEFENSE? 

24 MS. BROWN: PLEASE SEAT THE JUROR 

25 TUB CLBlUt· YOU MAY HAVE A SEAT, MA'AM, IN THE JURY 
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1 BOX TO YOUR LEFT JUROR NUMBER 72, STEPHEN KELLY WHAT SAY 

2 YE FOR THE STATE, MADAM SOLICITOR? 

3 lIS. BRJ:SBDl: PLEASE PRESENT MR. KELLY 

4 THE CLBRIt: WHAT SAY YE FOR THE DEFENSE? 

5 MS. BROWN a PLEASE SEAT THE JUROR 

6 TBB CLBlUt. YOU MAY HAVE A SEAT, SIR, IN THE JURY 

7 BOX TO YOUR LEFT JUROR NUMBER 20, MONICA CHALKER 

8 YE FOR THE STATE, MADAM SOLICITOR? 

9 

10 

11 

MS. BRJ:SBJ:N: PLEASE PRESENT MS CHALKER 
/1 

THE CLBlUt I WHAT SAY YE FOR THE DEFENSE? 

MS. BROWN: PLEASE SEAT THE JUROR 

WHAT SA 

12 THB CLBlUt: YOU MAY HAVE A SEAT, MA I AM, IN THE JURY 

13 BOX TO YOUR LEFT JUROR NUMBER 165, SHIRLEY JACKSON WHAT 

::) 

14 SAY YE FOR THE STATE, MADAM SOLICITOR? 

15 lIS. BRJ:SBJ:NI PLEASE PRESENT MS JACKSON 

16 THB CLBJUtI WHAT SAY YE FOR THE DEFENSE? 

17 lIS. BROWN: PLEASE SEAT THE JUROR 

18 THB CLBRlt: YOU MAY HAVE A SEAT, MA I AM, IN THE JURy 

19 BOX TO YOUR LEFT JUROR NUMBER 156, NICOLE GANTT WHAT SAY 

20 YE FOR THE STATE, MADAM SOLICITOR? 

21 lIS. BlUSBDh PLEASE PRESENT MS GANTT 

22 TBB CLBRlt: WHAT SAY YE FOR THE DEFENSE? 

23 lIS. BROWN: PLEASE SEAT THE JUROR 

24 TBB CLBRltI YOU MAY HAVE A SEAT, MA I AM, IN THE JURy 

25 BOX TO YOUR LEFT JUROR NUMBER 23, CAROLYN RACHELS WHAT 
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1 SAY YE FOR THE STATE, MADAM SOLICITOR? 

MS. BR:ISB:IHz PLEASE PRESENT MS RACHELS 

'1'HB CLBRlt: WHAT SAY YE FOR THE DEFENSE? 

MS. BROWNz PLEASE SEAT THE JUROR 

24 

2 

3 

4 

5 THE CLBRlt. YOU MAY HAVE A SEAT, MA'AM, IN THE JURY 

6 BOX TO YOUR LEFT JUROR NUMBER 92, BARBARA MARTIN WHAT SA 

7 YE FOR THE STATE, MADAM SOLICITOR? 

8 MS. BRISB:IH: PLEASE PRESENT MS MARTIN 

9 TBB CLBRIt: WHAT SAY YE FOR THE DEFENSE? 

10 lIS. BROWN: PLEASE EXCUSE THE JUROR FROM THE TRIAL 

11 OF THIS CASE 

12 '.nIB CLBRlt: YOU MAY RETURN TO YOUR SEAT, MA' AM 

13 THANK YOU JUROR NUMBER 33, JAMES DALSANTO WHAT SAY YE FO 

14 THE STATE, MADAM SOLICITOR? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. BR:ISB:IN: PLEASE PRESENT MR DALSANTO 

TBB CLBRIt I WHAT SAY YE FOR THE DEFENSE? 

lIS. BROWN z PLEASE SEAT THE JUROR 

TBB CLBR1t: YOU MAY HAVE A SEAT, SIR, IN THE JURY 

BOX TO YOUR LEFT JUROR NUMBER 87, MELRAE LUFT WHAT SAY 

FOR THE STATE, MADAM SOLICITOR? 

MS. BR:ISB:INI PLEASE PRESENT MS LUFT 

"l'HB CLBRIt: WHAT SAY YE FOR THE DEFENSE? 

MS. BROWN: PLEASE SEAT THE JUROR 

THE CLBRlt: YOU MAY HAVE A SEAT, MA'AM, IN THE JURy 

BOX TO YOUR LEFT JUROR NUMBER 54, KERRY HANNON WHAT SAY 
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1 YE FOR THE STATE, MADAM SOLICITOR? 

2 

3 

KS. BRISBIN. PLEASE. EXCUSE MR HANNON 

TIm CLBlUt I YOU MAY: RETURN TO YOUR SEAT, SIR 

4 YOU JUROR NUMBER 101, ADAM MORRIS WHAT SAY YE FOR THE 

5 STATE, MADAM SOLICITOR? 

6 

7 

a 

9 

MS. BRISBIN: PLEASE PRESENT MR MORRIS 

THE CLBRlt I WHAT SAY YE FOR THE DEFENSE? 

KS. BROWN': PLEASE SEAT THE JUROR 

THB CLBRlt: YOU MAY HAVE A SEAT, SIR, IN THE JURY 

25 

10 BOX TO YOUR LEFT JUROR NUMBER 58, CYNTHIA HATTON WHAT SA 

11 YE FOR THE STATE, MADAM SOLICITOR? 

MS. BRISBIN: PLEASE PRESENT MS HATTON 

'l'HB CLEU: WHAT SAY YE FOR THE DEFENSE? 

12 

13 

14 KS _ BROWN: PLEASE EXCUSE THE JUROR FROM THE TRIAL 

15 OF THIS CASE 

16 1'HB CLBlUt: YOU MAY RETURN TO YOUR SEAT, MA I AM 

17 THANK YOU THE STATE HAS EXHAUSTED ONE STRIKE, DEFENSE 

18 THREE JUROR NUMBER 157, RONALD GROOMS WHAT SAY YE FOR 

19 STATE, MADAM SOLICITOR? 

20 MS. BRISBIN- PLEASE PRESENT MR GROOMS 

21 THE CLBRlt: WHAT SAY YE FOR THE DEFENSE? 

22 MS. BROWN: PLEASE EXCUSE THE JUROR 

23 THE CLBRltI YOU MAY RETURN TO YOUR SEAT, SIR THAN 

24 YOU JUROR NUMBER 65, BOBBIE JACKSON WHAT SAY YE FOR THE 

25 STATE, MADAM SOLICITOR? 
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1 

2 

3 

MS. BR:ISB:IN: PLEASE PRESENT MS JACKSON 

TIlE CLBRIt: WHAT SAY YE FOR THE DEFENSE? 

MS. BROWN: PLEASE EXCUSE THIS JUROR. 

4 TIlE CLERIC I YOU MAY RETURN TO YOUR SEAT, MA' AM 

5 JUROR NUMBER 25, ONNIE COLEMAN WHAT SAY YE FOR THE STATE, 

6 MADAM SOLICITOR? 

7 MS. BR:ISB:IN: PLEASE EXCUSE MS COLEMAN FROM THIS 

8 TRIAL 

9 TIlE CLBRlC I YOU MAY RETURN TO YOUR SEAT, MA 'AM 

26 

10 THANK YOU JUROR NUMBER 160, JAMES PITTS, JR WHAT SAY YE 

11 FOR THE STATE, MADAM SOLICITOR? 

12 MS. BR:ISBDt: PLEASE PRESENT MR PITTS 

13 

14 

15 

16 YOU 

TUB CLERIC: WHAT SAY YE FOR THE DEFENSE? 

MS BROWN: PLEASE EXCUSE THE JUROR 

TUB CLBRIt: YOU MAY RETURN TO YOUR SEAT, SIR THAN 

JUROR NUMBER 166, JOHN ROWE WHAT SAY YE FOR THE 

17 STATE, MADAM SOLICITOR? 

18 MS. BR:ISB:IN': PLEASE PRESENT MR ROWE 

19 

20 

TUB CLBRIt: WHAT SAY YE FOR THE DEFENSE? 

MS. BROWN: PLEASE SEAT THE JUROR 

21 '1'HB CLBRlt: YOU MAY HAVE A SEAT, SIR, IN THE JURy 

22 BOX TO YOUR LEFT JUROR NUMBER 88, BERNADETTE LYNN WHAT 

23 SAY YE FOR THE STATE, MADAM SOLICITOR? 

24 HS BRXSBXN': PLEASE PRESENT MS LYNN 

25 THE CLERlt: WHAT SAY YE FOR THE DEFENSE? 
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1 JIB. BROWN: PLEASE EXCUSE THE JUROR 

2 THE CLERK: YOU MAY RETURN TO YOUR SEAT, MA I AM 

3 THANK YOU STATE HAS EXHAUSTED TWO STRIKES, DEFENSE SEVEN 

4 JUROR NUMBER 143, PAUL WATERS WHAT SAY YE FOR THE STATE, 

5 MADAM SOLICITOR? 

6 lIS. BR:ISB:IN: PLEASE PRESENT MR WATERS 

7 TIm CLERK: WHAT SAY YE FOR THE DEFENSE? 

8 lIS. BROWN: PLEASE SEAT THE JUROR 

9 THE CLBlUt: YOU MAY HAVE A SEAT, SIR, IN THE JURY 

10 BOX TO YOUR LEFT JUROR NUMBER 155, ROSEMARY FIELDS WHAT 

11 SAY YE FOR THE STATE, MADAM SOLICITOR? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

D. BR:ISB:IN· PLEASE PRESENT MS FIELDS 

THE CLERK: WHAT SAY YE FOR THE DEFENSE? 

MS. BROWN. PLEASE SEAT THE JUROR v 

TIm CLEIUt: YOU MAY HAVE A SEAT, MA'AM, IN THE JURY 

BOX TO YOUR LEFT ALTERNATES, YOUR HONOR? 

THB COURT: TWO, PLEASE TWO AND ONE 

TIm CLBlUt: JUROR NUMBER 115, BRENTON RUSSO WHAT 

SAY YE FOR THE STATE, MADAM SOLICITOR? 

D. BR:IS8:IN: PLEASE PRESENT MR RUSSO 

THE CLBlUC: WHAT SAY YE FOR THE DEFENSE? 

D. BROWN: PLEASE SEAT THE JUROR 

THE CLERK: YOU MAY HAVE A SEAT, SIR, IN THE JURY 

BOX TO YOUR LEFT JUROR NUMBER 8, JESSICA BARTHOLOMEW WHA 

SAY YE FOR THE STATE, MADAM SOLICITOR? 
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MS. BR:ISB:IN­

TIm CLBlUt: 

MS. BROWN: 

PLEASE PRESENT MS BARTHOLOMEW 

WHAT SAY YE FOR THE DEFENSE? 

PLEASE SEAT THE JUROR 

28 

4 TUB CLBRlt: YOU MAY HAVE A SEAT, MA'AM, IN THE JURY 

5 BOX TO YOUR LEFT 

6 'l'BB COURT: WHAT WAS THE JURY NUMBER? 

7 

8 

9 

10 

11 

12 

13 

14 

'l'BB CLBJUt: JUROR NUMBER 8 

(WHEREUPON THE JURY WAS IMPANELED AT 12 03 PM) 

TBB COURT: ALL RIGHT ANYTHING FROM THE STATE WI 

RESPECT TO THE COMPOSITION OF THE JURy? 

MS. BRZSBZN-

THE COURT: 

MS. BROWN: 

~ COURT: 

NO, YOUR. HONOR 

ANYTHING FROM THE DEFENDANT? 

NO, YOUR HONOR 

OKAY 

15 (PAUSE IN PROCEEDINGS WHILE REMAINING JURORS NOT 

16 IMPANELED WERE EXCUSED BY THE COURT FROM THE COURTROOM) 

17 THE COURT: ALL RIGHT MADAM CLERK, CAN WE SWEAR 

18 THE JURy? 

19 (WHEREUPON, THE JURY WAS SWORN AT 12 _ 05 PM) 

20 "l'BB COURT: OKAY LADIES AND GENTLEMEN, IT'S A FEW 

21 MINUTES AFTER 12 AND BEFORE WE BREAK FOR LUNCH WE'RE GOING T 

22 DO A COUPLE OF THINGS I THINK WHAT WE'RE GOING TO DO - - I' 

23 GOING TO TAKE A FEW MINUTES AND EXPLAIN TO YOU A LITTLE BIT 

24 ABOUT WHAT'S INVOLVED IN THE COURSE OF THE TRIAL, HOW 

25 UNFOLD, SO YOU WILL HAVE SOME IDEA ABOUT THIS PROCESS 
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1 YOU I VB NOT SERVED ON A JURy BEFORE OR IN CASE IT'S BEEN SOME 

2 TIME SINCE YOU'VE HAD THE OPPORTUNITY TO SERVE ON A JURy 

3 AFTER I MAKE MY OPENING REMARKS, I THINK WE'LL LET THE 

4 ATTORNEYS MAKE THEIR OPENING STATEMENTS AND AT THAT TIME 

5 WE'LL PROBABLY BREAK FOR LUNCH AND THEN COME BACK AND BEGIN 

6 THE PRESENTATION OF THE EVIDENCE AFTER LUNCH 

7 NOW, LADIES AND GENTLEMEN, THIS CASE IS VERY 

8 IMPORTANT BOTH TO THE STATE AND THE DEFENDANT, SO WE WANT TO 

9 DO EVERYTHING WE CAN TO MAKE SURE THAT BOTH SIDES RECEIVE A 

10 FAIR AND IMPARTIAL TRIAL THE WAY WE DO THAT OR AT LEAST WE 

11 GIVE IT OUR BEST EFFORT IS THE FIRST THING WE WANT TO DO IS 

12 11M GOING TO ASK THAT YOU BE VERY ATTENTIVE THROUGHOUT THE 

13 COURSE OF THE TRIAL SO THAT THE STATE AND THE DEFENSE HAVE 
;: 

14 THE OPPORTUNITY TO PUT FORWARD IN FRONT OF YOU EVERYTHING 

15 THAT THEY ARE ABLE TO DO SO FOR YOUR CONSIDERATION DURING TH 

16 COURSE OF YOUR DELIBERATIONS 

17 THE OTHER THING I S WE DON I T WANT TO MAKE ANY 

18 PREMATURE DECISIONS IN THIS CASE OR BEGIN TO FORMULATE AN 

19 OPINION ABOUT THIS CASE UNTIL YOU'VE HEARD ALL THE EVIDENCE 

20 THAT BOTH SIDES WISH TO OFFER IN THIS CASE SO 11M GOING TO 

21 ASK, LADIES AND GENTLEMEN, THAT YOU NOT DISCUSS THE CASE WI 

22 EACH OTHER OR WITH ANYONE ELSE AT ANY TIME DURING THE COURSE 

23 OF THE TRIAL UNTIL YOUIVE BEEN GIVEN INSTRUCTIONS THAT YOU 

24 CAN BEGIN YOUR DELIBERATIONS SO THAT MEANS IF WE TAKE A 

25 BREAK AND YOUIRE BACK IN THE JURy ROOM, DON'T DISCUSS 
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1 ANYTHING ABOUT THE CASE WITH EACH OTHER IF YOU GO TO LUNCH 

2 AND YOU SEE SOMEBODY THAT YOU MIGHT KNOW, DON'T DISCUSS THE 

3 CASE IF THIS CASE GOES BEYOND TODAY WHICH I ANTICIPATE IT 

4 WILL, WHEN YOU GO HOME TONIGHT DO NOT DISCUSS THE CASE WITH 

5 ANYBODY THAT YOU MAY COME IN CONTACT WITH 

6 THE REASON I ASK THAT YOU DO THIS IS BECAUSE IF YOU 

7 DISCUSS THE CASE WITH SOMEBODY, A COUPLE OF THINGS COULD 

8 HAPPEN AND THEY ARE NOT GOOD ONE, YOU COULD BE INFLUENCED 

9 BY THAT PERSON AND YOU -- THIS IS YOUR DECISION YOU, BASED 

10 ON YOUR OWN CONSCIENCE AND THE COLLECTIVE WISDOM OF THE JURY, 

11 ARE TO MAKE DECISIONS IN THIS CASE, NOBODY ELSE YOU'RE THE 

12 ONLY ONES THAT WILL HEAR ALL THE EVIDENCE YOU'RE THE ONLY 

13 ONES THAT WILL KNOW EXACTLY WHAT'S GOING ON IN THE TRIAL S 

14 DO NOT DISCUSS IT WITH ANYBODY AND ALLOW THEM TO DISCUSS IT 

15 WITH YOU WHERE YOU MIGHT BE INFLUENCED. 

16 THE SECOND THING IS IF YOU DISCUSS THIS CASE WITH 

17 ANYBODY, INCLUDING YOURSELVES, YOU MAY BEGIN TO FORMULATE AN 

18 OPINION ABOUT THE CASE BEFORE ALL THE EVIDENCE IS IN AND 

19 THAT'S NOT FAIR TO EITHER THE STATE OR THE DEFENDANT. I 

20 PROMISE YOU DURING THE COURSE OF YOUR DELIBERATIONS YOU'LL B 

21 ABLE TO DISCUSS THE CASE AS LONG AS YOU BELIEVE THAT YOU NE 

22 TO DO IT, AND AFTER THE CASE IS OVER, IF YOU WOULD LIKE AND 

23 YOU'RE NOT OBLIGATED BUT IF YOU WOULD LIKE, THEN YOU CAN 

24 DISCUSS IT WITH ANYBODY OUTSIDE THE CASE THAT YOU WANT TO 

25 TALK TO 
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I F YOU DON I T WANT TO TALK ABOUT THE CASE AND 

SOMEBODY APPROACHES YOU ABOUT IT, YOU TELL THEM YOU DON'T 

31 

WANT TO TALK ABOUT IT IF THEY CONTINUE TO PURSUE IT, THEN 

YOU CONTACT ME AND LET ME KNOW THAT, AND I WILL DEAL WITH 

THAT PERSON WHO WAS ATTEMPTING TO HAVE DISCUSSIONS BUT AT 

THE END OF THE CASE IT WILL BE YOUR DECISION TO TALK ABOUT 

WHATEVER YOU WANT WITH RESPECT TO THIS CASE 

NOW, LADIES AND GENTLEMEN, THE WAY A TRIAL TAKES 

PLACE IS THAT THE STATE IS GIVEN THE OPPORTUNITY TO 

UP AND MAKE AN OPENING STATEMENT TO YOU AFTER THE STATE 

MADE ITS OPENING STATEMENT, THE DEFENDANT IS GIVEN AN 

OPPORTUNITY THROUGH THEIR ATTORNEYS TO MAKE AN OPENING 

STATEMENT AND THESE OPENING ~ STATEMENTS ARE A CHANCE FOR BOTH 

SIDES TO ATTEMPT TO EDUCATE YOU OR INFORM YOU A LITTLE BIT~ 

ABOUT WHAT THEY THINK WILL COME OUT DURING THE COURSE OF THE 

TRIAL IT IS TO LET YOU HAVE SOME PRE-EVIDENCE KNOWLEDGE 

ABOUT THE CASE SO THAT YOU WILL HAVE SOME UNDERSTANDING OF 

THE OVERALL STORY OF THIS CASE SO YOU CAN CONSIDER THAT 

DURING THE COURSE OF THE TRIAL 

NOW, THERE ARE A COUPLE OF BASIC PRINCIPLES THAT YO 

NEED TO KEEP IN MIND THROUGHOUT THE COURSE OF THIS TRIAL 

THEY ARE THE BEDROCKS FROM WHICH OUR CRIMINAL JUSTICE SYSTEM 

WAS FORMED FIRST IS IN EVERY INSTANCE, LADIES AND 

GENTLEMEN, THE DEFENDANT COMES INTO THE COURTROOM PRESUMED T 

BE INNOCENT, AND THAT PRESUMPTION OF INNOCENCE REMAINS WITH 
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1 THE DEFENDANT THROUGHOUT THE COURSE OF THIS TRIAL AND ONLY 

2 CHANGES IF THE JURY, AFTER HEARING ALL THE EVIDENCE, 

3 DETERMINES THAT THE DEFENDANT MAY BE GUILTY IT IS A STRONG 

4 PRESUMPTION AND YOU NEED TO KEEP THAT IN MIND 

5 THE SECOND BASIC PRINCIPLE IS. IN EVERY CRIMINAL 

6 CASE THE STATE HAS THE BURDEN OF PROOF. THE STATE HAS TO 

7 PROVE A DEFENDANT GUILTY OF ANY AND ALL CHARGES BEYOND A 

8 REASONABLE DOUBT WHICH IS A STIFF BURDEN BUT A BURDEN THAT 

9 THE STATE GENERALLY GLADLY ACCEPTS. THE DEFENDANT HAS NO 

10 BURDEN THE DEFENDANT DOESN'T HAVE TO DO ANYTHING IN A 

11 TRIAL, DOESN'T HAVE TO OFFER ANY EVIDENCE IF THE DEFENDANT 

12 BELIEVES THAT THE STATE HAS FAILED TO MEET ITS BURDEN, THE 

13 DEFENDANT MAY NOT OFFER ANY EVIDENCE, I DON'T KNOW BUT THE 

14 DEFENDANT HAS NO OBLIGATIUN TO DO ANYTHING THE WHOLE BURD 

15 FALLS UPON THE STATE TO PROVE A DEFENDANT GUILTY AND TO PRO 

16 A DEFENDANT GUILTY BEYOND A REASONABLE DOUBT 

17 NOW, BECAUSE THE STATE HAS THAT BURDEN, THE STATE 

18 GETS TO GO FIRST THROUGHOUT THE COURSE OF THE TRIAL AS I 

19 TOLD YOU, THE STATE WILL MAKE ITS OPENING STATEMENT FIRST 

20 THE STATE WILL GO FIRST WITH THE PRESENTATION OF THE EVIDENC 

21 IN THIS CASE AND THAT OCCURS AFTER WE HAVE CONCLUDED THE 

22 OPENING STATEMENTS 

23 NOW, MOST OF THE EVIDENCE IN THIS CASE, LADIES AND 

24 GENTLEMEN, I WOULD IMAGINE WILL COME IN BY WAY OF LIVE 

25 TESTIMONY WITNESSES WILL BE PUT UNDER OATH THEY WILL GET 
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1 IN THIS WITNESS BOX RIGHT BESIDE THE BENCH HERE AND TELL YOU 

2 WHAT INFORMATION THAT WITNESS HAS ABOUT THIS CASE, AND WE 

3 HAVE GENERALLY TWO TYPES OF WITNESSES ONE IS A FACT 

4 WITNESS THE WITNESS WILL GET UP AND TELL YOU WHAT HE OR S 

5 KNOWS FROM HAVING FIRSTHAND KNOWLEDGE HE OR SHE HAS 

6 OBSERVED SOMETHING, FELT SOMETHING, TASTED SOMETHING, 

7 SOMETHING, HEARD SOMETHING, LEARNED SOMETHING FROM ONE OF 

8 OR HER SENSES THEY HAVE FIRSTHAND KNOWLEDGE ABOUT IT 

9 THE SECOND TYPE OF WITNESS IS WHAT WE CALL AN EXPER 

10 WITNESS AND I DON'T KNOW THAT THERE WILL BE ANY EXPERTS IN 

11 THIS CASE OR NOT AN EXPERT IS SOMEBODY WHO HAS SPECIAL 

12 KNOWLEDGE OR TRAINING OR EXPERIENCE IN SOME FIELD AND IN AN 

13 AREA WHERE ASSISTANCE MIGHT BE HELPFUL TO THE FINDER OF THE 

14 FACT THAT EXPER'I": IF THAT EXPERT IS DETERMINED TO BE AN 

15 EXPERT, CAN OFFER AN OPINION IN HIS OR HER ~ OF EXPERTISE 

16 BECAUSE OF THEIR TRAINING OR EXPERIENCE 

17 NOW, AFTER - - OTHER TYPES OF EVIDENCE THAT MAY BE 

18 INTRODUCED IN THIS CASE, LADIES AND GENTLEMEN, ARB WHAT WE 

19 CALL EXHIBITS AND THOSE ARE THINGS LIKE PHOTOGRAPHS OR 

20 DOCUMENTS THOSE ARE ACTUALLY INTRODUCED AND GO WITH THE 

21 JURY TO THE JURy ROOM DURING YOUR DELIBERATIONS TESTIMONY 

22 GOES WITH YOU IN YOUR MEMORY SO YOU NEED TO PAY CLOSE 

23 ATTENTION YOU DON'T HAVE A TRANSCRIPT OF THE TESTIMONY 

24 DURING THE COURSE OF YOUR DELIBERATIONS, SO PAY CLOSE 

25 ATTENTION 
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1 THE THIRD TYPE OF EVIDENCE THAT MAY COME IN, LADIES 

2 AND GENTLEMEN, IS WHAT WE CALL STIPULATIONS AND THAT'S WHERE 

3 THE PARTIES STIPULATE OR AGREE AS TO SOME MATTER IF THERE 

4 IS A STIPULATION, YOU ARE TO ACCEPT THAT AS THOUGH THAT FACT 

5 HAS BEEN PROVEN, AND IF THERE IS ONE I'M SURE THE LAWYERS 

6 WILL TELL ME AND I WILL TELL YOU 

7 AFTER THE STATE HAS CONCLUDED THE PRESENTATION OF 

8 ALL THE EVIDENCE, THE DEFENDANT IS GIVEN AN OPPORTUNITY TO 

9 PUT UP ANY EVIDENCE THE DEFENSE WISHES TO THE DEFENSE, AS 

10 SAID EARLIER, HAS NO OBLIGATION TO OFFER ANY 

11 BECAUSE THE BURDEN FALLS ON THE STATE 

12 NOW, LADIES AND GENTLEMEN, WHEN ALL THE EVIDENCE 

13 BEEN PRESENTED, THEN THE PARTIES WILL MAKE WHAT WE CALL 

14 CLOSING ARGUMENTS, AND CLOSING ARGUMENTS ARE DIFFERENT FROM 

15 OPENING STATEMENTS IN THAT CLOSING ARGUMENTS ARE THE CHANCE 

16 FOR THE LAWYERS TO ATTEMPT TO CONVINCE OR PERSUADE YOU AS TO 

17 WHY YOU SHOULD RETURN A RESPECTIVE - - I MEAN A VERDICT FOR 

18 THEIR RESPECTIVE CLIENT BOTH SIDES WILL PROBABLY POINT OUT 

19 STRENGTHS OR WEAKNESSES OF THEIR RESPECTIVE CASE OR THE OTHE 

20 CASE THEY'LL TELL YOU THINGS THAT YOU NEED TO CONSIDER ~ 

21 THEY THINK ARE VERY IMPORTANT DURING THE COURSE OF YOUR 

22 DELIBERATION THIS IS THEIR CHANCE TO SUMMARIZE, TO TELL YO 

23 WHY WHEN YOU GO BACK IN THAT VERDICT ROOM TO BEGIN YOUR 

24 DELIBERATION YOUR VERDICT OUGHT TO ULTIMATELY BE FOR THEIR 

25 CLIENT 
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1 NOW, WHEN BOTH SIDES HAVE CONCLUDED THE CLOSING 

2 ARGUMENTS, THEN I WILL CHARGE YOU OR INSTRUCT YOU AS TO THE 

3 LAW IN SOUTH CAROLINA IN THIS TYPE OF CASE YOU WILL THEN 

4 RETIRE TO THE JURY ROOM, BEGIN YOUR DELIBERATIONS, DETERMINE 

5 THE FACTS, APPLY THE LAW THAT I GIVE YOU, AND ULTIMATELY 

6 REACH YOUR VERDICT 

7 NOW, LADIES AND GENTLEMEN, YOUR ROLE IN THIS CASE I 

8 UNIQUE YOU'RE THE ONLY ONES THAT WILL PARTICIPATE IN YOUR 

9 ROLE AND THAT IS YOU ARE THE FACT-FINDER IT IS YOUR 

10 RESPONSIBILITY TO LISTEN TO ALL THE EVIDENCE AND ULTIMATELY 

11 DETERMINE WHAT YOU BELIEVE TO BE THE FACTS WEIGH THE 

12 CREDIBILITY OF WITNESSES AND DETERMINE WHAT YOU BELIEVE TO B 

13 THE FACTS 

14 MY ROLE IS DIFFERENT FROM YOURS MINE I S THAT OF, 

15 ONE, I'M THE REFEREE SO EVERY STRUCTURED EVENT GENERALLY 

16 HAS SOMEBODY THAT SEES TO IT THAT THE RULES ARE FOLLOWED 

17 HAVE RULES FOR WHICH TRIALS ARE CONDUCTED IN SOUTH CAROLINA, 

18 AND IT'S MY RESPONSIBILITY TO SEE TO IT THAT THESE RULES ARE 

19 COMPLIED WITH IN THAT REGARD YOU MAY HEAR A LAWYER GET UP 

20 AND SAY, .. I OBJECT, YOUR HONOR," AND I I LL HAVE TO RULE I 

21 MAY SUSTAIN THE OBJECTION OR OVERRULE THE OBJECTION YOU 

22 NOT TO INFER ANYTHING BY THE WAY I RULE I PROBABLY WILL 

23 RULE FOR AND AGAINST BOTH LAWYERS AT SOME POINT IN TIME 

24 THROUGHOUT THE COURSE OF THE TRIAL MY SECOND ROLE IS TO 

25 TELL YOU WHAT THE LAW IS, INSTRUCT YOU IN THE LAW AT THE END 
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OF THE CASE SO THAT YOU CAN APPLY THAT LAW TO THE FACTS 

NOW, LADIES AND GENTLEMEN, LISTEN VERY CAREFULLY TO 

WHAT THE LAWYERS TELL YOU IN THIS CASE THE LAWYERS - - WHAT 

THEY TELL YOU IS IMPORTANT, BUT UNDERSTAND THAT THEY ARE NOT 

GIVING YOU EVIDENCE WHAT THEY TELL YOU IS NOT EVIDENCE IN 

THIS CASE SO PAY CLOSE ATTENTION, BUT UNDERSTAND THEIR RO 

IS TO' REPRESENT THEIR RESPECTIVE CLIENTS IN THI SMATTER 

AS I TOLD YOU, THE DEFENDANT IN THIS CASE HAS BEEN 

CHARGED' WITH THREE DISTINCT CRIMINAL OFFENSES ONE, CRIMI 

SEXUAL CONDUCT IN THE FIRST DEGREE THE SECOND POSSESSION 

OF A FIREARM OR KNIFE DURING THE COMMISSION OR ATTEMPT TO 

COMMIT A VIOLENT CRIME AND THE THIRD IS KIDNAPPING AND AS 

SAID, THE DEFENDANT HAS PLED NOT GUILTY TO THESE INDICTMENTS 

AND, THEREFORE, THE BURDEN NOW FALLS UPON THE STA'}E TO 

ATTEMPT TO PROVE THE DEFENDANT GUILTY OF THESE THE 

DEFENDANT IS PRESUMED TO BE INNOCENT THESE AS I SAID 

EARLIER, THESE INDICTMENTS ARE SOLELY NOTICE DOCUMENTS, 

CHARGE DOCUMENTS THEY ARE NOT EVIDENCE, NOT TO BE 

CONSIDERED BY YOU FOR ANY PURPOSE OTHER THAN THAT THEY HAVE 

NOW PUT THE DEFENDANT ON NOTICE OF THESE RESPECTIVE CHARGES 

ALL RIGHT WITH THAT SAID, I THINK I' LL CALL ON 

SOLICITOR AND ASK IF SHE WOULD PLEASE GO FORWARD WITH HER 

OPENING STATEMENT 

MS. BRZSBZN: MAY IT PLEASE THE COURT? 

'l"HB COURT: YES, MA • AM 
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1 MS. BRI:SBm MS BROWN? LADIES AND GENTLEMEN OF 

2 THE JURY # JOSEPH WALKER IS CHARGED WITH KIDNAPPING AN ELDERL 

3 WOMAN, SEXUALLY ASSAULTING HER, AND HAVING A GUN IN HIS 

4 POSSESSION WHILE THESE CRIMES WERE COMMITTED ON MARCH 2ND 

5 OF 2002 MARGARET SANDERS WAS SHOPPING FOR CURTAIN RODS AT 

6 DOLLAR STORE IN DENMARK, SOUTH CAROLINA SHE LIVED IN 

7 NORWAY, SOUTH CAROLINA 

8 AFTER SHE BOUGHT CURTAIN RODS AT THE DOLLAR STORE # 

9 SHE STOPPED AT THE B P STATION WHERE SHE WAS ALSO IN 

10 DENMARK, SOUTH CAROLINA WHEN SHE CAME OUT OF THE B P 

11 STATION, HER CAR WOULDN'T START SHE ASKED A STRANGE MAN WH 

12 WAS Ot1rSIDE THE B P STATION TO HELP HER START HER CAR HE 

13 DID HELP HER START HER CAR, AND THEN HE TOLD HER SHE OWED HI 

14 $30 FOR FIXING HER CAR SHE DIDN'T HAVE ~30 WITH HER AND S 

15 OFFERED TO GIVE HIM THE $30 IF HE WOULD FOLLOW HER BACK TO 

16 HER HOME IN NORWAY WHICH HE DID 

17 WHEN HE GOT TO HER HOME IN NORWAY, HE WAS NOT 

18 INVITED IN SHE WENT IN TO GET THE MONEY HE CAME UP BEHI 

19 HER, GRABBED HER INSIDE HER HOUSE, FORCED HER INTO HIS TRUCK, 

20 BLINDFOLDED HER, AND DROVE HER TO HIS HOME IN SALLEY HE 

21 TOOK THE BLINDFOLD OFF INSIDE THE HOME HE RAPED HER 

22 REPEATEDLY THROUGH THE NIGHT HE TOOK THE BLINDFOLD OFF OF 

23 HER, PUT THE BLINDFOLD BACK ON HER AND DROVE HER HOME BACK T 

24 NORWAY, PUSHED HER OUT OF THE CAR AND TOLD HER HE WOULD KILL 

25 HER IF SHE TOLD ANYONE WHAT HAPPENED HE ALSO DURING THE 
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1 NIGHT SHOWED HER A GUN AND THREATENED TO KILL HER IF SHE 

2 DIDN'T COOPERATE 

3 THE NEXT MORNING WHEN SHE GOT HOME ABOUT 5 00 IN 

4 MORNING AT FIRST SHE DIDN'T THINK SHE WAS GOING TO REPORT IT 

5 BECAUSE SHE WAS AFRAID, BUT SHE EVENTUALLY WENT TO HER 

6 COUSIN'S HOUSE LATER THAT MORNING AND HER COUSIN INSISTED 

7 

8 

9 

10 

11 

12 

THAT SHE NEEDED TO REPORT THIS SHE WAS TAKEN TO A MEDICAL 

CENTER IN CHARLESTON FOR SEXUAL ASSAULT EXAMINATION, AND YOU 

WILL HEAR FROM A DOCTOR THERE ABOUT THE INJURIES TO HER 

GENITALS 

SHE ALSO AT A LATER DATE WAS SHOWN A VIDEOTAPE FROM 

THE B P SURVEILLANCE CAMERA AND SHE WAS ABLE TO PICK OUT 

13 PERSON WHO DID THIS TO HER THAT VIDEOTAPE WAS ALSO SHOWN T 

14 THE MANA~ER OF THE B P STORE WHO RECOGNIZED THE PERSON THAT 

15 SHE HAD POINTED OUT AS JOSEPH WALKER BECAUSE HE WAS A REG 

16 CUSTOMER AT THE STORE WITH THAT INFORMATION, LAW 

17 ENFORCEMENT MADE A SIX-PHOTO LINE-UP WHICH THEY ALSO SHOWED 

18 TO MS SANDERS AND SHE AGAIN WAS ABLE TO PICK OUT THE 

19 DEFENDANT AS THE PERSON WHO HAD SEXUALLY ASSAULTED HER 

20 KNOWING THE NAME OF THE PERSON NOW, LAW ENFORCEMENT 

21 WENT TO MR WALKER'S HOUSE AND TOOK PICTURES OF THE INSIDE 0 

22 HIS HOUSE MRS SANDERS HAD ALREADY GIVEN LAW ENFORCEMENT A 

23 DESCRIPTION OF THE PERSON WHO DID THIS, A DESCRIPTION OF HIS 

24 VEHICLE, AND A DETAILED DESCRIPTION OF THE INSIDE OF HIS 

25 HOUSE LAW ENFORCEMENT FOUND THAT THE TRUCK MATCHED HER 
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1 DESCRIPTION PERFECTLY, THE INSIDE OF HIS HOUSE MATCHED HER 

2 DESCRIPTION PERFECTLY, AND THIS WAS A MAN THAT SHE DIDN'T 

3 EVEN KNOW. HAIr NEVER MET, DIDN'T KNOW HIS NAME PRIOR TO THAT 

4 DAY 

5 MRS SANDERS WILL DO SOMETHING THAT WOULD BE 

6 EXTREMELY DIFFICULT FOR ANYONE TO DO SHE WILL GET ON THAT 

STAND AND TELL YOU IN DETAIL WHAT THIS MAN DID TO HER 11M 

8 CONFIDENT THAT WHEN YOU'VE HEARD ALL THE EVIDENCE YOU WILL 

9 RROW BEYOND A REASONABLE DOUBT THAT JOSEPH WALKER IS GUILTY 

10 THANK YOU 

11 

12 

13 

14 

15 

16 

17 

TBB COURT. ALL RIGHT MS BROWN? 

MS. BROWN THANK YOU, YOUR HONOR MAY IT PLEASE 

THE COURT? LADIES AND GENTLEMEN, THERE ARE A COUPLE OF LE 

TERMS THAT THE JUDGE JUST SPOKE WITH YOU ABOUT A FEW MINUTES 

AGO AND THEY'RE TERMS THAT WE'RE FAMILIAR WITH AND THAT WE 

HEAR A LOT AND WE HAVE SOME CONCEPTIONS ABOUT SOMETIMES 

THERE ARE MORE POPULAR TERMS THAN OTHERS, DEPENDING ON WHO'S 

18 BEEN ARRESTED IN THE MEDIA LATELY 

19 THE FIRST THING IS PRESUMPTION OF INNOCENCE MR 

20 WALKER, LIKE EVERY OTHER INDIVIDUAL WHO IS EVER ACCUSED OF A 

21 CRIME IN THIS COUNTRY, IS BY LAW PRESUMED TO BE INNOCENT 

22 THAT PRESUMPTION OF INNOCENCE AND THAT PHRASE, IT MEANS A LO 

23 TO US AS AMERICANS SOMETIMES IT'S ONE OF THOSE 

24 UNCOMFORTABLE REALITIES OF LIFE THAT WE HAVE TO DEAL WITH 

25 WHEN WE THINK WE KNOW WHAT HAPPENED IN A SITUATION AND WE SE 

,-
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1 A JURy FAR AWAY FROM HERE ISSUE THE WORDS NOT GUILTY THOSE 

2 ARE TIMES WHEN IT MAKES US REALLY UNCOMFORTABLE WITH THAT 

I 3 PRESUMPTION THAT WE'RE ALL GUARANTEED TO 
l 

4 THERE ARE OTHER TIMES WHEN WE'RE REALLY PROUD OF 

5 THAT AND WE'RE GRATEFUL FOR THA~ THERE ARE TIMES THAT THAT 

6 PRECEPT OF OUR SOCIETY IS RAISED AS A BANNER AND SOMETHING 

7 THAT WE SHOW TO THE REST OF THE WORLD AS - - AS TO WHY WE'RE 

8 MORALLY SUPERIOR AND WHY OUR CITIZENS HAVE THE RIGHTS THAT 

9 THINK THAT THE REST OF THE WORLD SHOULD HAVE SO IT'S am 0 

10 THOSE THINGS SOMETIMES WE LOVE IT, SOMETIMES WE'RE KIND OF 

11 UNCOMFORTABLE WITH IT IT'S SOMETHING THAT, DEPENDING ON 

12 WHO'S BEEN ARRESTED AND WHAT MEDIA OUTLET IS COMMENTATING ON 

13 A SITUATION, GETS KIND OF DIFFERENT PLAY A C N N 

14 COMMENTATOR OR AN ESP N COMMENTATOR MAY PUT A DIFFERENT 

15 SPIN ON IT RIGHT NOW WITH THE VARIOUS INDIVIDUALS WHO ARE IN 

16 FRONT OF US IN THE NEWS, AND SOMETIMES IT'S EVEN MORE AMAZIN 
) 

17 TO THINK THAT THOSE THINGS THAT WE SEE OUT THERE 00 ON AND 

18 KNOW ARE THINGS THAT HAPPEN RIGHT HERE IN THIS COURTROOM 

19 RIGHT HERE IN THIS COURTROOM YOU ARE FACED WITH THE AWESOME 

20 RESPONSIBILITY OF UPHOLDING ONE OF THE GREATEST TENETS OF 

21 AMERICAN LIFE 

22 THE OTHER IS THE STANDARD OF PROOF IN A CRIMINAL 

23 TRIAL, PROOF BEYOND A REASONABLE DOUBT, AND YOU' VB PROBABLY 

24 HEARD THAT PHRASE A LOT ANYONE WHO WATCHES ANY OF THE 

25 VARIOUS LAWYER SHOWS ON T V OR EVEN A LOT OF TIMES ON THE 
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1 NEWS YOU'LL HEAR THAT PHRASE AND AT THE END OF THE TRIAL 

2 WHEN THE JUDGE GIVES YOU THOSE INSTRUCTIONS OF THE LAW, HE'S 

3 GOING TO TELL YOU MORE ABOUT WHAT THAT MEANS, ABOUT PROOF 

4 BEYOND A REASONABLE DOUBT BUT THE ESSENTIAL THING THAT THA 

5 MEANS IS THAT THE STATE HAS THE BURDEN OF PROVING TO EACH 

6 EVERY ONE OF YOU BEYOND A REASONABLE DOUBT THAT 

7 COMMITTED THESE OFFENSES, THAT THIS HAPPENED 

8 A LOT OF TIMES A TRIAL IS LIKE A PUZZLE AND THE 

9 WITNESSES AND THE EVIDENCE AND EVERYTHING YOU'LL SEE FROM 

10 RIGHT HERE ARE PIECES OF THE PUZZLE, AND IT'S GOING TO BE 

11 YOUR JOB AS JURORS TO LOOK AT THOSE PIECES AND SEE IF THEY 

12 FIT THE JUDGE IS GOING TO TELL YOU AT THE END OF THIS TRI 

13 THAT ONE OF YOUR JOBS IS TO DECIDE THE CREDIBILITY OF 

14 WITNESSES, THE BELIEVABILITY OF WITNESSES, AND ONE OF TH~ 

lS THINGS HE'S GOING TO TELL YOU IS THAT YOU CAN BELIEVE 

16 EVERYTHING THAT A WITNESS TELLS yOU YOU CAN BELIEVE NONE 0 

17 WHAT A WITNESS TELLS YOU YOU CAN BELIEVE SOME OF IT AND NO 

18 BELIEVE THE REST OF IT, BUT YOU'RE THE ONLY ONES WHO CAN 

19 DECIDE IF YOU'RE HEARING EVERYTHING WHAT HAPPENED DID HE 

20 IT? ALL THAT'S FOR YOU TO DECIDE 

21 HE SITS THERE TODAY AND HE'S PLED NOT GUILTY HE 

22 SAYS, I DIDN'T DO WHAT THEY SAY THAT I DID AND THIS IS 

23 GOING TO BE A TOUGH CASE TO HEAR BECAUSE WE DON'T LIKE TO 

24 THINK - - WE DON'T LIKE TO THINK THAT THINGS LIKE THIS COULD 

25 HAPPEN WE DON'T LIKE TO THINK THAT PEOPLE MIGHT NOT BE 
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1 TRUTHFUL ABOUT SOMETHING LIKE THIS, AND QUITE FRANKLY SOME 0 

2 THE STUFF THAT WE'RE GOING TO HAVE TO TALK ABOUT A LOT OF 

3 PEOPLE JUST DON'T LIKE TO TALK ABOUT THEY'RE PRIVATE 

4 MATTERS 

5 BUT I ASK YOU TO LISTEN TO EVERYTHING KEEP AN OP 

6 MIND ABOVE ALL ELSE REMEMBER WHAT THE JUDGE TOLD YOU 

7 YOU'RE GOING TO HAVE TO HEAR EVERY PIECE OF INFORMATION, H 

8 THE LAW AS THE JUDGE GIVES IT BEFORE YOU CAN EVEN START TO 

9 MAKE UP YOUR MIND BECAUSE IF YOU START TO 

10 THE END OF THE STORY, THEN YOU MIGHT MISS SOMETHING VITAL 

11 THAT WOULD MAKE YOU SAY, WELL, WAIT A MINUTE, MAYBE I DON'T 

12 KNOW THAT'S WHY WE ASK YOU NOT TO TALK ABOUT IT, NOT EVEN 

13 AMONGST YOURSELVES UNTIL YOU HAVE EVERYTHING 

14 AND AFTER YOU HKVE EVERYTHING, THEN WE'RE - - ALL OF 

15 US IN THIS ROOM ARE GOING TO ASK YOU TO DO THE MOST DIFFICUL 

16 JOB OF ALL AND SIFT THROUGH IT AND TO DECIDE WHETHER OR NOT 

17 YOU'RE FIRMLY CONVINCED THAT HE'S DONE WHAT THE STATE SAYS 

18 HE'S DONE. THAT'S GOING TO BE YOUR JOB AND WE ASK YOU NOT 

19 TO LEAVE ALL THAT OTHER STUFF THAT YOU KNOW OUT THERE YOU 

20 BRING IT WITH YOU YOU BRING YOUR EXPERIENCES WITH YOU YO 

21 BRING IN HERE WHAT YOU KNOW MAKES SENSE TO YOU AND WHAT 

22 DOESN'T MAKE SENSE TO YOU YOU DON'T HAVE TO FORGET YOUR 

23 COMMON SENSE AND AT THE END OF ALL OF THIS WE'LL STAND UP 

24 IN FRONT OF YOU AGAIN AND WE'RE GOING TO ASK THAT YOU LOOK A 

25 THE PUZZLE AND WE'RE GOING TO ASK THAT YOU FIND MR WALKER 
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1 NOT GUILTY THANK YOU 

2 TBB COURT: OKAY THANK YOU LADIES AND GENTLEMEN, 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

AS I SAID, I THINK WE'RE GOING TO GO AHEAD AND BREAK NOW AND 

COME BACK I'M GOING TO ASK THAT - - TWO THINGS ONE DON' 

DISCUSS THE CASE WITH ANYBODY THAT YOU MAY COME IN CONTACT 

WITH I KNOW YOU HAVE A FAIRLY LIMITED KNOWLEDGE, BUT DON'T 

DISCUSS ANYTHING ABOUT IT I I LL ATTEMPT TO REMIND YOU OF 

THAT EACH AND EVERY TIME YOU LEAVE THE COURTROOM 

I'M GOING TO ASK YOU TO BE BACK HERE AT QUARTER TI 

2 THAT WILL GIVE YOU A LITTLE MORE THAN AN HOUR TO HAVE 

LUNCH ONCE WE GET BACK, WE I LL GO AHEAD AND BEGIN THE 

PREPARATION AND THE PRESENTATION OF THE EVIDENCE IN THE CASE 

THE BAILIFFS WILL SHOW YOU HOW TO GET OUT OF THE COURTHOUSE 

14 AND GET BACK INTO ..... THE JURY ROOM WHEN YOU COME BACK Y 'ALL 

15 HAVE A NICE LUNCH AND WEILL SEE YOU IN AN HOUR AND 12 

16 MINUTES THANK YOU YOU'RE FREE TO GO TO LUNCH 

17 (WHEREUPON, THE JURY WAS EXCUSED FROM OPEN COURT TO 

18 GO TO LUNCH AT 12 31 PM) 

19 '1'HB COURT: OKAY WE I LL COME BACK IN AN HOUR AND 1 

20 MINUTES -- I MEAN QUARTER TILL 2 Y'ALL HAVE A NICE LUNCH 

21 NOTHING ELSE WE NEED TO TAKE UP AT THIS TIME, IS THERE? 

22 MS. BRISBIN: NOTHING FROM THE STATE, YOUR HONOR 

23 

24 

MS. BROWN: NOTHU!G FROM THE DEFENDANT, YOUR HONOR 

TO COURT: ALL RIGHT ylALL HAVE A NICE LUNCH AND 

25 WE'LL SEE YOU IN A LITTLE WHILE 

r 
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7 
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(WHEREUPON, A LUNCH BREAK WAS TAKEN ) 

"1"HB COURT I THANK YOU PLEASE BE SEATED IF YOU 

ALL RIGHT STATE READY' 

MS. BRXSB:IN: YES, YOUR HONOR 

TIIB COURT I DEFENDANT READY' 

XS. BROWN I THEY'RE BRINGING HIM OUT 

TIlE COURT: ONE LITTLE PROBLEM' 

KS. BROWN': JUST NO DEFENDANT 

9 TIIB COURT: NO CLIENT, HUH? 

10 MS. BROWN': NO CLIENT 

11 (THE DEFENDANT, MR. WALKER, WAS BROUGHT INTO THE 

12 COURTROOM) 

13 

14 

15 

16 

THB COURT: 

MS. BROWN': 

THE COURT: 

PLEASE, MR WHITTLE? 

ALL RIGHT 

YES, SIR 

ALL RIGHT 

Y'ALL READY NOW' 

CAN WE BRING THE JURy IN, 

44 

17 (WHEREUPON, THE JURy WAS BROUGHT INTO OPEN COURT AT 

18 1 49 P M STATE'S EXHIBITS 4 THROUGH 9 WERE MARKED FOR 

19 IDENTIFICATION ONLY ) 

20 "1"BB COURT: OKAY LADIES AND GENTLEMEN, I HOPE YOU 

21 HAD A NICE LUNCH AS I TOLD YOU EARLIER, WE'RE NOW IN THE 

22 PORTION OF THE TRIAL WHERE WE'LL BEGIN THE PRESENTATION OF 

23 THE EVIDENCE THE STATE HAS THE OPPORTUNITY TO GO FIRST WI 

24 THIS I'LL ASK, MADAM SOLICITOR, IF YOU WOULD PROCEED TO 

25 CALL YOUR FIRST WITNESS 



r 

MARGARET SANDERS - DIRECT EXAM BY MS BRISBIN 4S 

1 MS. BRISBJ:R: THANK YOU, YOUR HONOR THE STATE 

2 CALLS MARGARET SANDERS 

3 MARGARET ANN SANDERS, AFTER BEING DULY SWORN, 

4 TESTIFIED AS FOLLOWS 

5 THE CLBIUta HAVE A SEAT IN THE WITNESS BOX STATE 

6 YOUR FULL NAME FOR THE COURT, SPELLING YOUR LAST 

7 'l'BB WJ:'l'NESS: MARGARET SANDERS S-A-N-D-E-R-S r 

8 DIRECT EXAMINATION l 

9 BY MS BRISBIN 

10 Q MS SANDERS, WHERE WERE YOU LIVING ON MARCH 2ND OF 

11 2002? 

12 A ON HEBERT (PHONETIC) ROAD 

13 Q IN WHAT TOWN? 

14 A NORWAY 

15 Q AND WHAT WERE YOU DOING THAT AFTERNOON? 

16 A I HAD GONE TO DENMARK TO GET SOME CURTAIN RODS TO 

17 PUT CURTAINS UP AND---

18 Q WHERE DID YOU GO TO DO THAT? 

19 A DOLLAR GENERAL 

20 Q OKAY AND WHAT DID YOU DO AFTER THAT? 

21 A I STOPPED BY THE LITTLE B P AND RAN IN AND GOT ME 

22 CUP OF ICE AND PAID FOR IT AND CAME BACK OUT, AND MY CAR 

23 CRANKED UP BUT IT CUT OFF HALFWAY AROUND THE BACK OF THE 

24 STATION OR AROUND AT THE END OF THE STATION 

25 Q OKAY AND THEN WHAT HAPPENED? 
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A THERE WAS TWO PEOPLE PUMPING GAS AND I ASKED THE 

WHITE GUY ABOUT HELPING ME AND HE SAID HE DIDN I T KNOW 

ANYTHING ABOUT CARS, AND THEN I ASKED THE BLACK MAN AND HE 

SAID, YEAH, LET HIM FINISH WITH HIS GAS AND PAY FOR IT AND 

THEN HE WOULD - - WOULD LOOK AT IT FOR ME 

Q OKAY AND DID HE DO THAT? 

A YES 

Q OKAY WHAT HAPPENED AFTER THAT? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 A I HAD THE HOOD UP ALREADY LOOKING AND HE GOT IN HIS 

10 TRUCK AND PULLED OVER AND HE LOOKED AND HE SAID, II HERE I S THE 

11 PROBLEM RIGHT HERE, II AND IT LOOKED LIKE THE WIRE WAS CUT I 

12 DONIT KNOW BUT THAT WIRE HAS NOT BEEN FOUND AND HE PUT 

13 ANOTHER ONE BACK ON THERE 

14 

15 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

A 

OKAY WHERE DID HE GET ANOT~ER WIRE? 

I DONIT KNOW 

DID HE LEAVE? 

YEAH 

OKAY AND THEN WHAT HAPPENED? 

THEN HE CAME BACK AND HE PUT THE WIRE ON AND HE TO 

20 ME THE WIRE WOULDN' T BE BUT ABOUT $9, AND THEN I ASKED HIM 

21 LATER AND HE SAID 30 I SAID, "WELL, I DON'T HAVE $30 WITH 

22 ME II AND SO I DIDNIT THINK MUCH ABOUT IT AND I SAID, "WELL, 

23 JUST FOLLOW ME BACK BY THE HOUSE AND I ILL GIVE IT TO YOU .. 

24 WHEN I GOT BACK TO THE HOUSE AND I RAN ON IN AND WAS GETTING 

25 THE MONEY AND WHEN I CAME BACK, I TURNED AROUND AND HE WAS 
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1 RIGHT THERE IN THE ROOM 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Q 

A 

Q 

A 

Q 

A 

Q 

THERE? 

A 

Q 

A 

Q 

OKAY 

AND HE TOOK THE MONEY otlT" OF MY HAND, ALL I HAD 

HAD YOU ASKED HIM TO COME INTO THE HOUSE? 

NO 

OKAY WHERE WERE YOU IN THE HOUSE? 

IN MY BEDROOM 

OKAY AND YOU SAID WHEN YOU TURNED AROUND HE WAS 

RIGHT 

WAS HE IN THE BEDROOM AS WELL? 

YEAH 

OKAY AND THEN WHAT HAPPENED? 

47 

14 A WELL, IT SHOCKED ME SO~lJNTIL I DIDN'T KNOW WHAT TO 

15 DO I JUST KIND OF SPACED OUT I GUESS, AND HE JUST GOT A 

16 GRABBED A HOLD TO ME AND TOOK ME ON OUT OF THE HOUSE 

17 

18 

Q 

A 

OKAY AND THEN WHAT HAPPENED? 

HE BLINDFOLDED ME AND PUT ME IN THE TRUCK AND TOOK 

19 ME AND I---

20 

21 

22 

Q 

A 

Q 

23 LIKE? 

24 

WHOSE TRUCK? 

HIS TRUCK 

OKAY WHAT KIND OF TRUCK WAS IT? WHAT DID IT LOOK 

WELL, FROM WHAT I CAN REMEMBER AT THE GAS STATION, 

25 IT WAS A SMALL BLACK TRUCK AND IT HAD SOME KINO OF RED ON 
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1 SIDE OF IT 

2 

3 

Q 

A 

OKAY DID YOU SEE THE INSIDE OF THE TRUCK? 

NO 

48 

4 Q DID YOU NOTICE ANYTHING ABOUT THE SOUNDS OR THE ODO 

5 OF THE INSIDE OF THE TRUCK? 

6 A HAD AN ODOR AND HE WAS---

7 Q WHAT KIND OF .AN ODOR? 

8 

9 

10 

11 

12 

13 

14'" 

15 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

---SHIFTING GEARS 

WHAT 00 YOU MEAN BY AN ODOR? 

IT SMELLED 

OKAY 

NOT CLEAN 

OKAY AND HE WAS SHIFTING GEARS 

UH-HUH 

OKAY AND THEN WHAT HAPPENED AFTER YOU GOT IN THE 

16 TRUCK? 

17 A HE JUST KEPT DRIVING AND DRIVING AND DRIVING I W 

18 TRYING TO REMEMBER WHERE I WAS GOING, YOU KNOW, AND WHICH WA 

19 I TURNED AND CROSSED THE RAILROAD TRACKS AND I WAS TRYING TO 

20 REMEMBER BECAUSE I WAS SCARED 

21 

22 

23 

24 

25 

Q 

A 

DID YOU STILL HAVE THE BLINDFOLD ON? 

YES 

Q CAN YOU REMEMBER HOW MUCH TIME WENT BY OR DO YOU 

KNOW HOW MUCH TIME WENT BY IN THE TRUCK? 

A I DON'T KNOW 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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OKAY 

I CAN'T REMEMBER IT SEEMED LIKE A LONG TIME 

Q 

A 

Q OKAY DID HE SAY ANYTHING TO YOU ANY OF THAT TIME? 

DID HE SAY ANYTHING TO YOU WHEN HE PUT YOU IN THE TRUCK? 

A I DON'T REMEMBER 

o OKAY DID HE SAY ANYTHING - - DO YOU REMEMBER HIM 

SAYING ANYTHING ALONG ON THE DRIVE? 

A YEAH HE WAS TALKING HE SAID SOMETHING ABOUT, "I 

FISH THERE " 

Q OKAY DO YOU REMEMBER HIM SAYING ANYTHING ELSE ON 

THE DRIVE? 

A NO 

Q NO? OKAY AND THEN WHAT HAPPENED? 

A THEN WE FINALLY STOPPED AND HE TOOK ME INTO THIS 

HOUSE AND---

Q DID YOU STILL HAVE THE BLINDFOLD ON AT THAT POINT? 

A YES 

Q OKAY 

A AND IT WAS TAKEN OFF AFTER I GOT IN THAT ROOM 

Q WHAT ROOM? 

A IT WAS A BEDROOM 

Q OKAY AND DID HE HAVE A WEAPON? 

A YEAH 

Q 

A 

WHAT KIND OF WEAPON? DID YOU SEE IT? 

YEAH, BUT I DIDN'T PAY THAT MUCH ATTENTION TO IT 



r 

1 

2 

3 
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Q WHAT WAS IT? 

A. IT WAS A SMALL PISTOL 

Q. OKAY WHAT DID HE 00 WITH IT? 

50 

4 A WELL, HE FLASHED IT AROUND A LITTLE WHILE, YOU KNOW, 

5 AND THEN 

6 Q DID HE SAY ANYTHING TO YOU ABOUT IT, ANY KIND OF 

7 THREATS OR 

8 A YEAH HE SAID THAT HE WOULD KILL ME 

9 Q OKAY AND WHAT DID HE USE TO BLINDFOLD YOU? DO YO 

10 REMEMBER? 

11 A IT WAS A SCARF OF SOME TYPE LIKE YOU SEE 

12 CONSTRUCTION WORKERS WEAR THEY TIE THEM AROUND THEIR HEADS 

13 Q OKAY DID YOU GO WITH HIM WILLINGLY? 

14 

15 

A 

Q 

NO 

AND WHAT HAPPENED NEXT? YOU' RE IN THE BEDROOM 

16 THE BLINDFOLDS TAKEN OFF AT SOME POINT? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

YEAH 

OKAY AND THEN WHAT HAPPENED? 

HE TOOK MY CLOTHES OFF 

HE TOOK THEM OFF? 

(WITNESS NODDED HEAD UP AND DOWN ) 

OKAY WHAT - - WHAT WAS HE WEARING? 

IT LOOKED LIKE A MECHANIC'S UNIFORM 

OKAY 

TO ME THAT' S WHAT I THOUGHT HE WAS AT THE STATION 
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1 Q OKAY AND WHAT WERE YOU WEARING? 

2 A A JOGGING OUTFIT 

3 Q JOGGING OUTFIT? 

4 A UH-HUH 

5 Q OKAY DO YOU MEAN LIKE SHORTS OR SWEAT---

6 A NO, NO LONG JOGGING PANTS AND A JOGGING SHIRT 

7 Q OKAY 

8 A LONG-SLEEVED 

9 Q AND AFTER HE TOOK YOUR CLOTHES OFF, WHAT HAPPENED? 

10 A HE RAPED ME 

11 Q OKAY WHEN YOU SAY HE RAPED YOU, WHAT EXACTLY 00 

12 YOU MEAN BY THAT? 

13 A HE PUT HIS PENIS IN THE VAGINA AREA OR TRIED TO 

14 Q 
i:) 

DID HE ACTUALLY PUT HIS PENIS IN YOUR VAGINA? 

15 A HE TRIED, BUT HE WAS A BIG MAN AND HE HURT ME REAL 

16 BAD 

17 Q DID ANY PART OF HIS PENIS GO INSIDE YOUR VAGINA 

18 A SLIGHT AMOUNT? 

19 A YES 

20 Q OKAY HOW MANY - - DID THIS HAPPEN ONE TIME OR MORE 

21 THAN ONE TIME? 

22 A MORE THAN ONE TIME 

23 Q DO YOU REMEMBER HOW MANY TIMES IT HAPPENED? 

24 A NOT -- NOT - - NO, NOT EXACTLY 

25 Q OKAY WAS IT MORE THAN THREE TIMES? 



~ 
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1 A I WOULD THINK SO, YES 

2 Q OKAY DID HE DO ANYTHING ELSE TO YOU OTHER THAN 

3 PUTTING HIS PENIS INSIDE YOUR VAGINA? 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 THINGS? 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 YOU? 

22 A 

23 THAT 

24 Q 

25 WITH HIM? 

HE WAS WANTING ME TO PUT IT IN MY MOUTH 

OKAY DID HE FORCE YOU TO DO THAT? 

YES 

OKAY DO YOU RECALL HOW MANY TIMES THAT HAPPENED? 

ONCE OR TWICE 
J 

DID HE SAY ANYTHING TO YOU WHILE HE WAS DOING THESE 

YEAH. HE WAS CALLING ME A BITCH, THINGS LIKE THAT 

WAS HE TELLING YOU WHAT TO DO? 

YEAH 

WHAf DID HE TELL YOU TO DO? 

HE TOLD ME TO SUCK ON IT 

SUCK ON WHAT? 

THE PENIS 

DO YOU REMEMBER WHAT HE CALLED IT? 

NO 

OKAY DO YOU REMEMBER HIM SAYING ANYTHING ELSE TO 

HE JUST KEPT CALLING ME A BITCH. DO THIS, BITCH, D 

DID YOU AT ANY TIME HAVE CONSENSUAL SEXUAL RELATION 
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NO 

DID YOU EVER TRY TO GET AWAY FROM HIM? 

1 

2 

3 

A 

Q 

A I THOUGHT OF WAYS, BUT I REALLY DIDN'T KNOW WHERE I 

4 WAS AT, YOU KNOW 

5 

6 

7 

8 

9 

10 

Q 

A 

o 
A 

Q 

A 

DID YOU EVER ASK HIM TO LET YOU GO? 

YES 

ONE TIME---

AND I BEGGED AND FINALLY HE DID 

OKAY WHEN DID HE LET YOU GO? 

SOMETIME WHEN I GOT HOME AND I LOOKED AT MY CLOCK I 

11 WAS ABOUT 5 00 

12 

13 

14 

15 

16 

17 

18 

o 

A 

AT NIGHT OR IN THE MORNING? 

IN THE MORNING 

Q ~ OKAY SO IT WAS -- WAS THAT THE NEXT MORNING? 

A 

o 
A 

o 

YES, THAT WAS THE NEXT MORNING 

OKAY WAS HE WITH YOU THROUGHOUT THE NIGHT THEN? 

YES 

AND WHEN HE LET YOU GO, WERE YOU BLINDFOLDED WHEN 

19 YOU -- WHERE DID HE LET YOU GO? 

20 

21 

22 

A 

Q 

A 

IN MY YARD 

OKAY HOW DID YOU GET BACK TO YOUR YARD? 

HE TOOK ME BACK BECAUSE I BEGGED HIM AND PLEADED TO 

23 TAKE ME BACK 

24 

25 

Q 

A 

OKAY WERE YOU BLINDFOLDED ON THE DRIVE BACK? 

YES 



~ 

I 
I 

( 

MARGARET SANDERS - DIRECT EXAM BY MS BRISBIN 54 

1 Q OKAY AT SOME POINT DID HE TAKE THE BLINDFOLD OFF? 

2 A YES, WHEN HE PUSHED ME OUT OF THE TRUCK 

3 Q OKAY HE PUSHED YOU OUT OF THE TRUCK? 

4 A UH-HUH 

5 Q AT YOUR HOUSE? 

6 A YES 

7 Q DID HE SAY ANYTHING TO YOU THEN? 

8 A HE SAID, "IF YOU TELL ANYBODY, I'LL COME BACK AND 

9 KILL YOU .. 

10 Q OKAY DID YOU TELL ANYONE RIGHT AWAY? 

11 A NOT RIGHT AWAY 

12 Q WHO WAS THE FIRST PERSON YOU TOLD? 

13 A I WENT UP TO MY COUSIN'S AND TOLD HER 

14 Q WHAT'S YOUR COUSIN'S NAME? 

15 A MARGIE KRAMER (SIC) 

16 Q OKAY WERE YOU PLANNING TO REPORT IT? 

17 A I STARTED NOT TO BECAUSE I WAS SCARED, BUT THEN I 

18 WAS BLEEDING AND I GOT REAL UPSET 

19 Q WERE YOU IN PAIN? 

20 A YES 

21 Q OKAY WHERE WERE YOU WHEN YOU DECIDED TO REPORT IT 

22 TO LAW ENFORCEMENT? WERE YOU ALREADY AT YOUR COUSIN'S OR---

23 A NO, NO I WAS SITTING AT MY HOUSE AND THAT'S WHY I 

24 WENT UP THERE 

25 Q OH, OKAY AND DID YOU TELL YOUR COUSIN WHAT HAD 
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1 HAPPENED? 

2 A YES, I DID 

3 

4 

5 

6 

7 

Q 

A 

Q 

A 

Q 

OKAY AND DID - - HAD YOU WASHED UP AT THAT POmT? 

I HAD WIPED OFF AND CHANGED MY UNDERCLOTHES, YES 

HAD YOU WASHED YOUR GENITAL AREA? 

SOME, YES 

OKAY DO YOU KNOW WHY YOU DID THAT? 

8 A BECAUSE I WASN'T GOING TO TELL ANYBODY TO START 

9 WITH 

10 Q OKAY 

11 A AND THEN I DECIDED I BETTER 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q OKAY DID YOU HAVE -- WERE YOU IN GOOD PHYSICAL 

HEALTH BEFORE THIS HAPPENED? 

A WELL, I WAS DIAGNOSED WITH SCLERODERMA AND REYNARD' 

AND I HAVE SOME HEART PROBLEM, Bur IT'S GOTTEN WORST (SIC) 

Q HAD YOU HAD A STROKE AT THAT POINT? 

A YES 

lIS. BROWNe YOUR HONOR, I OBJECT TO RELEVANCY OF 

THIS LINE OF QUESTIONING 

TBB COURT: WHAT'S THE RELEVANCE OF THAT? 

lIS. BRZSBZH& I THINK IT'S RELEVANT TO THE DANGER 

THAT SHE WAS IN FROM BEING SEXUALLY ASSAULTED UNDER THOSE 

CIRCUMSTANCES 

1'HB COURT: WELL, I'M GOING TO SUSTAIN THE 

25 OBJECTION 



1 
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5 

6 

7 

8 
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MS BRXSBXN: OKAY 

BRISBIN 

56 

BY MS 

Q WHEN YOU REPORTED THIS INCIDENT TO LAW ENFORCEMENT, 

DID YOU - - WHO DID YOU GO TO IN THE BEGINNING? WHICH LAW 

ENFORCEMENT DEPARTMENT? 

A WELL, MY SON TOOK ME TO THE HOSPITAL AT ORANGEBURG 

Q OKAY 

A AND I DON'T REMEMBER THE NAMES OF THE PEOPLE THAT 

9 WERE THERE 

10 Q OKAY WHAT HAPPENED AT THE HOSPITAL IN ORANGEBURG? 

11 A THEY DID NOT CHECK ME THERE THEY SENT ME TO 

12 CHARLESTON TO THE RAPE CENTER 

13 Q OKAY 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

DID A RAPE KIT 

OKAY AND AT SOME POINT DID YOU TALK TO LAW 

ENFORCEMENT ABOUT WHAT HAD HAPPENED? 

A YES 

Q OKAY WAS THAT BEFORE OR AFTER YOU HAD HAD THE RAP 

KIT DONE? 

A IT WAS AFTER 

Q OKAY DO YOU REMEMBER HOW MUCH AFTER YOU TALKED TO 

LAW ENFORCEMENT? DID LAW ENFORCEMENT COME TO THE HOSPITAL? 

DO YOU KNOW? 

A YEAH 

Q OKAY 
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4 

5 

6 

7 

8 

9 

10 

11 

12 
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A 

Q 

A 

o 

THE ORANGEBURG POLICE CAME 

AND DID yOU TALK TO THEM THERE? 

YES 

AND DID YOU GIVE THEM A DESCRIPTION OF THE PERSON 

WHO DID THIS TO YOU? 

A I DON'T THINK I DID AT THAT TIME 

Q OKAY WHEN DID YOU GIVE LAW ENFORCEMENT A 

DESCRIPTION? 

A I THINK WHEN MS BAMBERG - - I TALKED TO HER 

Q OKAY LIEUTENANT BAMBERG WITH THE ORANGEBURG 

SHERIFF'S DEPARTMENT? 

A RIGHT 

57 

13 Q 

14 TIME? 

15 A 

DO YOU REMEMBER WHEN YOU TALKED TO HER THE FIRST 

IT WAS ABOUT A WEEK, I THINK, AFTER OR A FEW DAYS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q OKAY 00 YOU REMEMBER TALKING TO HER ON - - WHAT DA 

OF THE WEEK DID THE ASSAULT HAPPEN? 

A IT WAS ON A SATURDAY EVENING 

Q OKAY DO YOU REMEMBER TALKING WITH HER ON THE 

FOLLOWING MONDAY? 

A I'M NOT SURE 

Q OKAY WHEN YOU DID TALK WITH HER, DID YOU GIVE HER 

A DESCRIP7ION OF THE MAN WHO DID THIS TO YOU? 

A I GAVE HER AS MUCH AS I COULD REMEMBER AT THAT TIME 

Q DID YOU KNOW HIS NAME? 
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1 A I NEVER -- NO, I DID NOT KNOW HIS NAME UNTIL AFTER 

2 HAD LOOKED AT TWO DIFFERENT SETS OF PICTURES AND I FINALLY 

3 ASKED HER -- I SAID, "WHAT IS HIS NAME?" 

4 Q OKAY THAT WAS AFTER YOU HAD PICKED HIM OUT 

5 A YEAH 

6 Q OKAY AND DID YOU GIVE HER A DESCRIPTION OF THE 

7 HOUSE WHERE YOU WERE SEXUALLY ASSAULTED? 

8 A THS INSIDE, YES 

9 Q OKAY. YOU DIDN'T ACTUALLY SEE THE OUTSIDE? 

10 A HUH-UK. 

11 Q OKAY AND DID YOU GIVE HER A DESCRIPTION OF THE 

12 VEHICLE THAT HE WAS DRIVING? 

13 A YES 

14 Q OKAY WHAT DESCRIPTION DID YOU GIVE OF HIM -- OF 

15 THE MAN WHO DID THIS TO YOU? 

16 A I TOLD HER THAT HE WAS A BIG MAN AND HAD SOME FACI 

17 HAIR AND HE -- I TOLD HER HE WAS ABOUT SIX FOOT AND 200 

18 POUNDS 

19 Q 200 POUNDS? 

20 A YES 

21 Q OKAY 

22 A I ESTIMATED IT THAT 

23 Q DID YOU REMEMBER ANYTHING ABOUT HIS TEETH? 

24 A HE DIDN'T HAVE ANY 

25 Q OKAY DID YOU REMEMBER ANYTHING ABOUT -- DID YOU 



MARGARET SANDERS - DIRECT EXAM BY MS BRISBIN S9 

1 TELL THEM WHAT HE WAS WEARING? 

2 A I TOLD THEM THAT HE LOOKED LIKE HE WAS WEARING A 

3 MECHANIC'S UNIFORM 

4 OKAY AND WHAT COLOR WAS IT? 

5 BLUE 

6 OKAY AND WHAT ABOUT HIS SHOES OR BOOTS? 

7 THEY WERE BLACK BOOTS 

8 OKAY DID LIEUTENANT BAMBERG EVER SHOW YOU A VIDEO 

9 YES 

10 DID YOU SEE YOURSELF IN THE VIDEO? 

11 YES, I SAW MYSELF WHEN I WENT IN AND GOT A CUP OF 

12 

13 AND WHERE WAS THAT VIDEO FROM? 

14 IT WAS FROM THE B P IN DENMARK 

15 OKAY DID YOU RECOGNIZE ANYONE ELSE IN THAT VIDEO? 

16 THE GUY THAT FIXED MY CAR AND---

17 AND WHAT ELSE? 

18 AND RAPED ME 

19 OKAY DID YOU EVER PICK ANYONE ELSE OUT OF THE 

20 

22 WERE YOU A HUNDRED PERCENT SURE THAT THAT WAS THE 

23 MAN FROM LOOKING AT THE VIDEO? 

24 A I WASN'T A HUNDRED PERCENT SURE AT FIRST, BUT I WAS 

25 PRETTY SURE THAT WAS HIM 
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1 Q ABOUT HOW MUCH? 

2 A ABOUT 90 PERCENT, YES, I WAS PRETTY SURE---

3 Q ABOUT 90 PERCENT SURE THAT WAS HIM. 

4 A YES 

5 Q OKAY AND AFTER yOU PICKED HIM OUT OF THE VIDEO 

6 DID WELL, LET ME ASK YOU THIS DID YOU GET A GOOD LOOK A: 

7 THE PERSON WHO DID THIS TO YOU THAT AFTERNOON WHEN HE WAS 

8 FIXING YOUR CAR? 

9 A YES---

10 Q WAS IT DAYLIGHT? 

11 A ---AND NO I WROTE -- YOU KNOW, I SAW HIM 

12 Q OKAY WAS IT DAYLIGHT? 

13 A YES, IT WAS LIGHT OUT 

14 Q HOW FAR AWAY WERE YOU FROM HIM? 

15 A I WASN I T ANY FARTHER THAN I AM FROM HER 

16 Q WHICH IS ABOUT HOW FAR? 

17 A TWO OR THREE FEET, YEAH 

18 Q OKAY DID YOU SEE HIS FACE? 

19 A WELL, YES, I LOOKED AT HIM AND, YOU KNOW - - BUT I 

20 DIDN'T THINK ANYTHING LIKE THIS WAS GOING TO HAPPEN---

21 Q SURE 

22 A ---SO I DIDN'T 

23 Q OKAY A:BOUT HOW MUCH TIME WERE YOU WITH HIM THAT 

24 AFTERNOON BEFORE HE TOOK YOU OFF IN THE TRUCK? 

25 A REPEAT THAT NOW WHERE? 
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1 Q ABOUT HOW MUCH TIME WOULD YOU SAY YOU SPENT WITH HI 

2 BEFORE AND AFTER HE FIXED YOUR TRUCK DURING DAYLIGHT HOURS? 

3 A WELL, r. SAW HIM THERE AT THE STATION AND HE TOOK OF 

4 AND HE WAS GONE A GOOD WHILE AND CAME BACK AND FIXED THE CAR 

5 AND THEN I SAID, THANK YOU, BUT I DIDN'T HAVE THAT MUCH 

6 MONEY 

7 RIGHT SO HOW LONG DID IT TAKE FOR ALL OF THAT TO 

8 HAPPBII- --

9 A' WELL, HE WAS GONE---

10 Q \ ---BEFORE HE TOOK YOU AND BLINDFOLDED YOU, 

11 APPROXIMATELY? THIRTY MINUTES? AN HOUR? 

12 A WELL, BETWEEN 30 MINUTES AND AN HOUR BECAUSE WE HAD 

13 TO DRIVE FROM DENMARK TO NORWAY AND 

14 Q TO GET BACK TO YOUR HOUSE? 

15 A RIGHT 

16 Q OKAY AND AFTER THE - - YOU PICKED HIM OUT OF THE 

17 VIDEO, DID - - WHEN YOU PICKED HIM OUT OF THE VIDEO, DID 

18 ANYONE SUGGEST TO YOU WHO YOU SHOULD PICK? 

19 A NO 

20 Q OR GIVE YOU ANY HINTS? 

21 A NO 

22 Q OKAY AFTER YOU PICKED HIM OUT FROM THE VIDEO, DID 

23 ANYONE SHOW YOU A PHOTO LINE-UP? 

24 A YES 

25 Q AND DID YOU RECOGNIZE ANYONE IN THAT PHOTO LINE-UP? 
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A I PICKED HIM OUT, HIS PICTURE 

Q OKAY DID ANYONE TELL YOU WHO TO PICK OUT OF THAT 

PHOTO LINE-UP OR SUGGEST OR HINT? 

A NO 

Q DID YOU EVER PICK ANYONE ELSE OUT OF THAT PHOTO 

LINE-UP? 

NO 
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A 

Q AND HOW SURE WERE YOU? WERE YOU A HUNDRED PERCENT 

SURE THAT THAT WAS HIM IN THE PICTURE IN THE PHOTO LINE-UP? 

A I WAS ABOUT 90 PERCENT SURE THAT THAT WAS HIM 

Q OKAY WAS THERE ANYTHING IN PARTICULAR ABOUT HIM 

THAT THAT YOU FOCUSED ON THAT HELPED YOU TO KNOW WHO IT 

WAS? 

A 

YOU KNOW 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

WE":i:.L, THE FACIAL HAIR AND THE - - AND THE EYE PART, 

THE EYES? 

YES 

OKAY DO YOU RECOGNIZE THIS? 

YES 

HAVE YOU WATCHED THIS--­

YES 

---BEFORE? WHAT IS THIS? 

THAT'S THE TAPE OF THE B P STORE AND US GOING IN 

MS. BRJ:SBJ:R: OKAY YOUR HONOR, I WOULD ASK AT THI 

25 TIME THAT THIS BE ADMITTED INTO EVIDENCE AND SHOWN TO THE 
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1 JURY 

2 MS. BROWlh NO OBJECTION, YOUR HONOR 

3 TBB COURT: SO ADMITTED WITHOUT OBJECTION 

4 (STATE'S EXHIBIT 4 WAS RECEIVED IN EVIDENCE ) 

5 BY MS BRISBIN 

6 Q CAN YOU SEE THAT? MS SANDERS, AFTER WE GET THIS 

7 GOING, I'D LIKE YOU TO STEP DOWN AND POINT OUT TO THE JURY 

8 THE PERSON WHO DID THIS WOULD YOU STEP DOWN HERE, PLEASE? 

9 OKAY DON'T STAND IN FRONT OF THE JURy IF YOU CAN AVOID IT 

10 BECAUSE THEY WON'T BE ABLE TO SEE OKAY IF YOU WOULD JUST 

11 POINT TO YOURSELF WHEN YOU SEE YOURSELF, IF YOU SEE YOURSELF, 

12 ON THE VIDEO AND THEN TO HIM (STATE'S EXHIBIT 4 BEGINS TO 

13 BE PLAYED FOR THE JURY ) 

14 

15 

16 

17 

i::J 
A THAT'S ME COMING UP AND PAYING FOR MY ICE 

BAXL:IFP: YOUR HONOR? 

'l'HB COURT: YES, SIR 

BAXL:IFF: ONE OF OUR JURORS IS ILL CAN I TAKE HER 

18 TO THE REST ROOM? 

19 THE COURT: NO LET'S TAKE THE WHOLE JURY AND THEN 

20 YOU CAN---

21 BAIL:IFF: OKAY 

22 THE COURT: LADIES AND GENTLEMEN, WHY DON'T Y'ALL 

23 STEP OUT? PLEASE DON'T DISCUSS THE CASE AND 

24 MS. BR:ISB:tH: YOU CAN SIT DOWN 

25 (WHEREUPON, THE JURY WAS EXCUSED FROM OPEN COURT AT 
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1 2 23 PM) 

2 'l'HB COURTI ALL RIGHT WE'RE GOING TO STAND IN 

3 RECESS A FEW MINUTES UNTIL WE FIND OUT WHAT THE SITUATION IS 

4 MA'AM. YOU MAY STEP DOWN. BUT PLEASE DON'T DISCUSS THE 

5 TESTIMONY AT ALL WHILE WE I RE ON BREAK OKAY? 

6 TBB WJ:TlfBSSI YES, SIR 

7 (WHEREUPON, A SHORT BREAK WAS TAKEN ) 

8 ".l"BB COURT I PLEASE KEEP YOUR SEATS THE JUROR HAS 

9 INDICATED THAT SHE SHALL PROCEED - - Y I ALL BE SEATED - - THAT 

10 SHE WOKE UP NOT FEELING WELL THIS MORNING. BUT SHE THINKS S 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

IS GOING TO BE ABLE TO CONTINUE AND SHE WILL TRY TO DO SO 

SO WE I LL PROCEED WITH ALL RIGHT MA' AM. DO YOU WANT TO 

COME BACK UP TO THE STAND, PLEASE? ALL RIGHT LET'S BRING 

THE JURY IN IF WE COULD 

(WHEREUPON, THE JURY WAS BROUGHT INTO OPEN COURT AT 

2 35 P M 

".l"BB COURT: OKAY IF YOU FEEL BAD, JUST LET US KNO 

AND WE'LL---

JUROR: I'M SORRY 

".l"BB COURT: ---WORK WITH YOU ALL RIGHT IF YOU 

21 WOULD, PLEASE, MADAM SOLICITOR 

22 MS. BRISBDh THANK YOU, YOUR HONOR 

23 BY MS BRISBIN 

24 Q MS SANDERS, IF YOU WOULD STEP DOWN AGAIN, PLEASE 

25 (STATE'S EXHIBIT 4 CONTINUES TO BE PLAYED FOR THE JURY ) 
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THAT'S HIM RIGHT THERE A 

Q IS THAT THE SAME PERSON YOU PICKED OUT BACK IN MARC 

3 OF 2002? WHICH ONE? TOUCH THE T V 

4 

5 

A 

o 

(WITNESS COMPLIES ) 

OKAY YOU CAN HAVE A SEAT AGAIN, PLEASE HAD YOU 

6 EVER MET JOSEPH WALKER BEFORE MARCH 2ND OF 2002? 

7 

8 

9 

A 

o 
A 

NOT THAT I CAN EVER REMEMBER 

OKAY DID YOU KNOW HIS NAME? 

NO 

10 Q I SHOW YOU WHAT'S BEEN MARKED STATE'S EXHIBIT -- FO 

11 IDENTIFICATION STATE'S EXHIBIT NUMBER 1 DO YOU RECOGNIZE 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THIS? 

A 

o 
A 

Q 

A 

Q 

A 

Q 

A 

THE ONE 

Q 

NO, JUST DO YOU RECOGNIZE WHAT THIS IS? 

YES UH-HUH 

OKAY HAVE YOU SEEN THIS BEFORE? 

YES 

WHAT IS IT? 

SHE BROUGHT THAT FOR ME TO PICK OUT 

WHO? WHO DID? 

LIEUTENANT BAMBERG 

SHE BROUGHT THIS TO YOU TO PICK OUT? 

ANYBODY THAT I THOUGHT, YOU KNOW, COULD HAVE BEEN 

OKAY AND IS THIS THE SAME OR A FAIR AND ACCURATE 

24 REPRESENTATION OF WHAT SHE SHOWED YOU, THE PHOTO LINE-UP THA 

25 SHE SHOWED YOU? 
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1 A YES 

2 lIS. BRZSBllh OKAY I '0 ASK THAT THIS IE ADMITTED 

3 INTO EVIDENCE AT THIS TIME, YOUR HONOR 

4 MS. BROWN- NO OBJECTION 

5 TIIB COURT: SO ADMITTED WITHOUT OBJECTION 

6 (STATE'S EXHIBIT 1 WAS RECEIVED IN EVIDENCE) 

7 BY MS BRISBIN 

8 Q AND DID YOU RECOGNIZE SOMEONE IN THIS PHOTO LINE-UP 

9 A YES 

10 Q WHO DID YOU RECOGNIZE? 

11 A THIS MAN RIGHT HERE, THE ONE THEY CALL JOSEPH 

12 WALKER 

13 Q OKAY WOULD YOU POINT FOR - - FOR THE JURY SO THEY 
.::.: 

14 CAN SEE WHICH ONE YOU RECOGNIZED? 

15 A (WITNESS COMPLIES ) 

16 Q OKAY DID YOU DESCRIBE FOR LAW ENFORCEMENT THE 

17 VEHICLE THAT THE PERSON WHO ASSAULTED YOU WAS DRIVING? 

18 A YES 

19 Q AND WAS THAT BACK IN MARCH---

20 A YES 

21 Q ---THAT YOU DID THAT? AND HOW DID YOU DESCRIBE ~ 

22 VEHICLE? 

23 A I DESCRIBED IT AS A SMALL BLACK TRUCK AND IT HAD A 

24 RED TRIM OR SOMETHING ON THE SIDE OF IT 

25 Q OKAY DO YOU RECOGNIZE WHAT'S BEEN MARKED STATE'S 
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1 EXHIBIT NUMBER 8 FOR IDENTIFICATION" 

2 A YES THAT LOOKS JUST LIKE IT 

3 o OKAY IS THAT AN ACCURATE REPRESENTATION OF WHAT 

4 YOU SAW---

5 A YES 

6 Q - - -ON MARCH 2ND" 

7 A YES 

8 HS. BRISBXN. I'D ASK THAT STATE'S EXHIBIT NUMBER 8 

9 BE ADMITTED INTO EVIDENCE 

10 lIS. BROlIN I NO OBJECTION 

11 THE COURT: SO ADMITTED WITHOUT OBJECTION 

12 (STATE'S EXHIBIT 8 WAS RECEIVED IN EVIDENCE) 

13 BY MS BRISBIN 
~ 

14 Q DOES THIS LOOK LIKE THE SAME TRUCK THAT YOU RODE IN 

15 WITH THE PERSON WHO SEXUALLY ASSAULTED YOU BACK IN MARCH" 

16 A IT LOOKS LIKE IT, YES 

17 Q OKAY SHOWING YOU STATE'S EXHIBIT NUMBER 7, DID YO 

18 GIVE THE LAW ENFORCEMENT A DESCRIPTION OF WHAT YOU HEARD OR 

19 SMELLED INSIDE THE VEHICLE THAT THE PERSON WHO SEXUALLY 

20 ASSAULTED YOU WAS DRIVING? 

21 A I TOLD THEM IT SMELLED DIRTY AND THAT IT WAS 

22 SHIFTING GEARS I DIDN'T KNOW WHETHER IT WAS FOUR-SPEED OR 

23 FIVE-SPEED BUT IT WAS -- THERE WAS GEAR SHIFTING IT WASN'T 

24 AUTOMATIC 

25 Q OKAY SHOWING YOU STATE'S EXHIBIT NUMBER 7, IS ~ 
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1 A FAIR AND ACCURATE REPRESENTATION OF WHAT YOU HEARD - - WELL, 

2 WHAT YOU SAW? 

3 A WELL, I DIDN'T ACTUALLY SEE IT, BUT IT'S WHAT --

4 GEARS AND ALL IT - - AND THE CLEANLINESS OF IT, I'M SURE 

5 THAT'S THE ODOR 

6 lIS. BlUSBIN, I'D ASK THAT STATE'S EXHIBIT NUMBER 7 

7 BE ADMITTED INTO EVIDENCE 

r 

L 8 lIS. BROWN: YOUR HONOR, I WOULD OBJECT TO THIS - - T 

l 9 THIS COMING IN THERE'S BEEN NO FOUNDATION A FOUNDATION 

10 HAS NOT BEEN LAID THAT THAT PICTURE REPRESENTS WHAT MS 

11 SANDERS SAW SHE JUST SAID SHE DIDN'T SEE---

12 lIS. BRJ:SBJ:H: OKAY 

13 MS. BROWN: ---WHAT SHE IS DESCRIBING 

14 THE COURT. IF SHE SAID SHE DIDN'T SEE IT, HOW CAN 

15 SHE IDENTIFY IT? 

16 KS. BRJ:SBJ:H: I'LL WAIT ON THAT ONE 

17 BY MS BRISBIN 

18 Q WHAT DESCRIPTION -- DID YOU GIVE THAT DESCRIPTION 0 

19 THE INSIDE - - OR OF WHAT YOU SMELLED AND SAW OR HEARD RATHER 

20 TO LAW ENFORCEMENT? 

21 A YES 

22 Q OKAY DID YOU GIVE A DESCRIPTION TO LAW ENFOR.cm~~ 

23 BACK IN MARCH OF WHAT THE INSIDE OF THE HOUSE LOOKED LIKE OF 

24 THE PERSON WHO SEXUALLY ASSAULTED YOU? 

25 A I TOLD THEM WHAT THE ROOM LOOKED LIKE 
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Q 

A 

Q 

OKAY WHICH ROOM? 

THE BEDROOM THAT I WAS IN 

OKAY 

A AND THE BATHROOM 

Q HOW DID YOU DESCRIBE IT? 
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A I TOLD THEM THAT I WENT THROUGH SOMETHING HANGING A: 

THE DOOR AND THAT THERE WAS A HEATER ON IN THERE- --

Q THAT SOMETHING WAS HANGING AT THE BEDROOM DOOR? 

A LIVING ROOM, BEDROOM, ALL THE WAY AROUND IN THERE 

THERE WAS - - WINDOWS HAD A SHEET OR A QUILT OR SOMETHING 

HANGING ON THEM 

Q OKAY 

A 

Q 

A 

AND THERE WAS A GAS HEATER IN THERE 

IN WHAT ROOM? 

IN THAT PARTICULAR ROOM THAT'S THE ONLY ROOM I 

16 SAW 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

AND WHAT KIND OF ROOM IS THAT? 

I GUESS IT WAS HIS BEDROOM 

WHAT ELSE WAS IN THAT ROOM? 

A THERE WAS A LITTLE BATHROOM RIGHT AT THE END OF 

THE - - OF THE BEDROOM THERE 

Q 

A 

Q 

A 

OKAY WAS THERE A BED? 

YES 

WHAT SIZE BED? DO YOU REMEMBER? SINGLE? DOUBLE? 

DOUBLE 
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1 Q OKAY WHERE WAS THE BATHROOM LOCATED IN RELATION T 

2 THE BED? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A AT THE FOOT OF THE BED 

Q DO YOU REMEMBER WHICH SIDE? IF YOU'RE -- IF YOU'RE 

IN THE BED, IT'S -- YOU SAID IT'S AT THE FOOT OF THE BED 

A STRAIGHT 

Q TO WHICH SIDE? OH, IT'S MORE STRAIGHT? 

A STRAIGHT, YEAH 

Q OKAY WAS THERE ANYTHING ELSE THAT YOU DESCRIBED T 

LAW ENFORCEMENT ABOUT THE INSIDE OF THAT BEDROOM? 

A THERE WAS A TABLE, ASHTRAY, A CHAIR, AND THE HEATER 

ON THE LEFT AS I WAS - - AS I WAS GOING IN THE FRONT DOOR 

THERE OR COMING THROUGH THAT COMFORTER OR WHATEVER WAS 

HANGING AT THAT DOOR 

Q OKAY WAS THERE A DOOR ON THE DOORWAY? 

16 A NO, NO HUH-UH IT WAS A COMFORTER OR A SHEET 

17 HANGING 

18 

19 

20 

21 

22 

23 

24 

25 

Q OKAY 

A I DON'T REMEMBER WHICH 

Q AND YOU SAID THERE WAS A HEATER? 

A THERE WAS A GAS HEATER, YES 

Q OKAY AND WHAT DID YOU SAY WAS OVER THE WINDOW? 

A A SHEET, I THINK 

Q OKAY AND SHOWING YOU -- WHEN DID YOU TELL LAW 

ENFORCEMENT ABOUT THAT? 
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A 

0-

WHENEVER I WENT DOWN TO MAKE A STATEMENT 

OKAY WAS THAT BEFORE THEY SHOWED YOU THE VIDEO 

3 THE PHOTO LINE-UP? 

4 

5 

6 

A 

Q 

A 

I'M SURE IT WAS I'M PRETTY SURE IT WAS 

OKAY IT WAS BEFORE YOU KNEW HIS NAME? 

RIGHT 
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7 0 OKAY SHOWING YOU STATE'S EXHIBIT NUMBER 5, DO YOU 

8 RECOGNIZE THIS? 

9 A 

10 Q 

11 A 

12 0 

13 SAW? 

14 A 

15 0 

16 A 

IT LOOKS FAMILIAR, YES 

HAVE YOU SEEN IT BEFORE? 

YES 

IS THIS A FAIR AND ACCURATE DEPICTION OF WHAT YOU 

YES 

OKAY AND WHAT HAPPENED IN THIS ROOM? 

I WAS RAPED IN THAT ROOM 

17 HS. BlUSBm: OKAY I WOULD ASK THAT STATE'S 

18 EXHIBIT NUMBER 5 BE ADMITTED INTO EVIDENCE AT THIS TIME 

19 MS. BROWN: NO OBJECTION 

20 THE COURT: SO ADMITTED WITHOUT OBJECTION 

21 (STATE'S EXHIBIT 5 WAS RECEIVED IN EVIDENCE) 

22 BY MS BRISBIN 

23 0 WHAT DO YOU RECOGNIZE ABOUT THIS ROOM? CAN YOU 

24 POINT OUT FOR THE JURY WHAT YOU -- WHAT YOU RECOGNIZE IN THA 

25 ROOM? 
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1 A THE SHOES 

2 Q WHAT ABOUT THE SHOES? 

3 A THEY'RE BLACK SHOES 

4 Q ARE THEY SHOES OR 

5 A OR BOOTS LIKE THE SHEET ON THE WINDOW. 

6 Q OKAY 

7 A AND I REMEMBER THE BED WAS LIKE THAT AND THE 

8 TABLE---

9 Q WHAT DO YOU MEAN BY IT WAS LIKE THAT? 

10 A IT HAD THE BOOKCASE LIKE ABOVE IT 

11 Q OKAY AND WHAT ABOUT THE TABLE? 

12 A THE NIGHTSTAND BESIDE THE TABLE 

13 Q IS THERE ANYTHING ON THE NIGHTSTAND THAT YOU 

-
14 t<:ECOGNI ZE? 

15 A THE ASHTRAY 

16 Q OKAY DO YOU RECOGNIZE WHAT'S BEEN MARKED STATE'S 

17 EXHIBIT NUMBER 9? 

18 A YES THAT WAS THE BATHROOM 

19 Q IS THAT A FAIR AND ACCURATE DEPICTION OF WHAT YOU 

20 SAW? 

21 A YEAH 

22 Q OKAY AND WHAT HAPPENED - - WHAT ROOM IS THIS? 

23 A THAT I S THE BEDROOM, AND THE BATHROOM WAS AT THE 

24 LIKE I SAID, AT THE FOOT OF THE BED 

25 MS. BlUSBIN': OKAY YOUR HONOR, I I D ASK THAT 
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1 STATE'S EXHIBIT NUMBER 9 BE ADMITTED INTO EVIDENCE 

2 

3 

4 

KS. BROWN': NO OBJECTION 

THB COURT I SO ADMITI'ED WITHOUT OBJECTION 

(STATE'S EXHIBIT 9 WAS RECEIVED IN EVIDENCE) 

5 BY MS BRISBIN 

6 Q WHAT DO YOU RECOGNIZE ABOUT THIS ROOM IN THIS --

73 

7 THIS PICTURE? YOU WERE JUST SAYING IT, BUT I NEED YOU TO SA 

8 IT AGAIN 

9 A I SAID THE BATHROOM IS DOWN AND IT WAS A BLOCK 

10 HOUSE, A WHITE BLOCK---

11 Q OKAY HOW CAN YOU TELL THAT? 

12 A I CAN SEE THE BLOCKS 

13 Q OKAY AND WHERE WAS THE BATHROOM IN RELATION TO 

14 BED? 

lS A IT WAS AT THE FOOT 

16 Q OKAY AND SHOWING YOU STATE'S EXHIBIT NUMBER 6, DO 

17 YOU RECOGNIZE THIS? 

18 

19 

20 

21 

22 

23 

24 

2S 

A 

Q 

A 

Q 

THIS IS THE DOOR 1---

IS THIS -- DO YOU RECOGNIZE IT? 

YES 

YES OR NO? IS THIS A FAIR AND ACCURATE 

REPRESENTATION OF WHAT YOU SAW? 

A YES 

KS BR1:SBXH: OKAY I' 0 ASK THAT STATE'S EXHIBIT 

NUMBER 6 BE ADMITTED INTO EVIDENCE 
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BY MS 

Q 

A 

Q 

A 

Q 

A 

MS. BROWN I NO OBJECTION 

THE COURT. SO ADMITTED 

(STATE'S EXHIBIT 6 WAS RECEIVED IN EVIDENCE.) 

BRISBIN 

WHAT ROOM IS THIS? 

THAT I S THAT BEDROOM 

THE SAME BEDROOM? 

UH-HUH 

AND WHAT DO YOU RECOGNIZE IN THIS PICTURE? 

THAT HEATER AND THEN, OF COURSE, THAT NIGHTSTAND 

THOSE SAME SHOES ARE RIGHT THERE 

Q OKAY AND ARE THOSE THE - - DO THOSE APPEAR TO BE 

THE SAME BOOTS THAT MR WALKER WAS WEARING THAT NIGHT? 

A YES 

Q AND DO YOU RECOGNIZE THE LOCATION OF THE SPACE 

HEATER? 

YES 

74 

18 

A 

Q WHERE - - WHERE WAS IT IN RELATION TO THE DOORWAY AS 

19 YOU CAME IN THE BEDROOM? 

20 A THERE WAS A BLANKET OR A SHEET OR SOMETHING UP AT 

21 THIS DOOR THAT'S THE ONE I WAS BROUGHT INTO 

22 Q OKAY 

23 

24 

2S 

A 

Q 

A 

AND I REMEMBER THE HEATER BEING THERE TO MY LEFT 

WAS THERE A DOOR ON THE DOOR FRAME? 

NO 
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1 Q OKAY AND DID YOU GIVE THAT DESCRIPTION TO LAW 

2 ENFORCEMENT BACK IN MARCH OF 2002? 

1 3 A YEAH 

Q OKAY MS SANDERS, IS THE MAN WHO SEXUALLY 

5 ASSAULTED YOU IN THIS COURTROOM TODAY? 

6 A YES 

7 Q WOULD YOU PLEASE POINT HIM OUT FOR THE JURY? 

8 A SITTING OVER THERE BY HIS - - BY THE ATTORNEY 

9 Q WHAT DOES HE LOOK LIKE? IF YOU COULD DESCRIBE WHAT 

10 HE'S WEARING, HOW HE LOOKS 

11 A RIGHT NOW HE'S GOT ON A PLAID SHIRT AND GLASSES 

12 Q OKAY THANK YOU 

13 A HE DOESN'T HAVE FACIAL HAIR LIKE HE DID 

:J 
14 Q OKAY IS THIS THE SAME PERSON WHO SEXUALLY---

15 THE COURT: ARE YOU - - -

16 Q ---ASSAULTED YOU? 

17 A YES 

18 THE COURT I ARE YOU POINTING TO THE MAN - - THE BLAe 

19 MAN THAT'S SEATED---

20 THE WI:TNBSS: YES 

21 THE COURT: ---AT THE DEFENSE TABLE OVER THERE? 

22 TIlE WI:TNBSS: RIGHT THERE 

23 THE COURT: ALL RIGHT LET THE RECORD REFLECT SHE' 

24 IDENTIFIED THE DEFENDANT 

25 MS. BR:ISB:IN· THANK YOU I DON'T HAVE ANY FURTHER 
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1 QUESTIONS, MS SANDERS PLEASE ANSWER ANY THE DEFENSE HAS 

2 CROSS-EXAMINATION 

3 BY MS BROWN 

[ I 

4 Q MS SANDERS, WHAT TIME WAS IT WHEN YOU WEN"r OUT TO 

5 GO GET THE CURTAIN RODS THAT DAY? 

6 A IT WAS IN THE AFTERNOON 

7 Q EARLY? MID? LATE AFTERNOON? 

8 A ABOUT MID AFTERNOON 

9 Q ABOUT HOW LONG DID IT TAKE YOU TO GET THOSE 

10 CURTAINS? 

11 A NOT VERY LONG I JUST RAN IN AND GOT THEM AND I 

12 KNEW WHAT I WANTED, SO I JUST GOT THEM AND PAID FOR THEM AND 

13 CAME OUT 

~ 
14 Q SO ABOUT WHAT TIME WAS IT THAT YOU GOT TO THE B P 

15 STATION? 

16 A WASN'T VERY LONG MAYBE FIVE MINUTES, TEN MINUTES 

17 I DON'T KNOW 

18 Q SO WE'RE TALKING BETWEEN 3 AND 5 IN THE AFTERNOON? 

19 A YEAH, SOMEWHERE ALONG IN THERE IT'S BEEN A LONG 

20 TIME AND I DON'T REMEMBER THE EXACT TIMES 

21 Q DO YOU REMEMBER WHAT TIME YOU TOLD THE POLICE ALL 

22 THIS HAPPENED BACK WHEN YOU ORIGINALLY TALKED TO THEM? 

23 A YES, I REMEMBER, BUT I DIDN'T GO TO ANYBODY UNTIL 

24 THE NEXT MORNING OR THE NEXT DAY AND THEN I WAS TAKEN TO 

25 ORANGEBURG HOSPITAL 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Q AND WHAT TIME DID YOU - - WHEN YOU TOLD THEM THE NEX 

DAY, WHAT TIME DID YOU SAY YOU WENT TO GET THE CURTAIN RODS 

AND GO TO THE B P STATION? 

A I TOLD THEM THAT AFTERNOON 

Q AND WHAT TIME WAS IT WHEN YOU GOT BACK TO YOUR HOUS 

AFTER BEING AT THE B P STATION THAT AFTERNOON? 

A THIRTY MINUTES, 45 MINUTES BECAUSE IT TOOK HIM A 

LITTLE WHILE TO GO GET THE PART AND PUT IT ON THE CAR 

Q OKAY WHAT TIME DID YOU 00 IN YOUR HOUSE TO GET TH 

10 MONEY? 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

AS SOON AS I GOT BACK TO THE HOUSE 

DO YOU REMEMBER WHAT TIME THAT WAS? 

NO, I DON'T 

WAS IT DARK OR WAS IT LIGHT OUTSIDE? 

IT WAS STILL LIGHT 

HOW FAR DOES IT HOW LONG DOES IT TAKE FOR YOU TO 

17 DRIVE FROM YOUR HOUSE TO THIS B P STATION IN DENMARK? 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

THAT'S LIKE ABOUT EIGHT OR NINE MILES 

so ABOUT A 10, 1S-MlNUTE DRIVE? 

SOMETHING LIKE THAT 

DEPENDING ON HOW MUCH OF A HURRY YOU'RE IN? 

UH-HUH 

NOW, IT WAS DARK WHEN YOU ARRIVED AT THIS STRANGER' 

HOUSE, CORRECT? 

A RIGHT 
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1 Q IN FACT, WHEN THE BLINDFOLD CAME OFF AND YOU WERE I 

2 THE HOUSE, IT WAS DARK 

3 A RIGHT 

4 Q AND I BELIEVE YOU TOLD LAW ENFORCEMENT THAT HE DID 

5 NOT TURN ON THE LIGHT 

NO, HE DIDN'T 6 

7 

8 

9 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

WAS IT DARK THE ENTIRE TIME YOU WERE AT THE HOUSE? 

YES THE ONLY LIGHT -- FROM THE GAS HEATER 

YOU'RE TALKING A PILOT LIGHT? 

10 

11 

12 

13 

NO, I'M TALKING---

LIGHT OR---

HEAT 

THE HEAT LIGHT---

14 A YES t-

15 Q ---FROM THE GAS HEATER NOW, I WANT TO GO BACK TO 

16 THE B P STATION FOR A MINUTE I BELIEVE THAT YOUR TESTIMO 

17 WAS THAT YOU CAME IN THE STORE AND WE SAW THAT ON THE VIDEO 

18 YOU PAID FOR YOUR STUFF AND WENT OUT TO YOUR CAR 

19 RIGHT? 

RIGHT 

THE CAR CRANKED UP 

UH-HUH 

IS THAT 

20 

21 

22 

23 

A 

Q 

A 

Q YOU DROVE AROUND, AND ABOUT TO THE OTHER SIDE OF 

24 BUILDING THE CAR CUT OFF ON YOU 

25 A RIGHT 
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1 0 

2 A 

3 0 

4 A 

5 0 

6 YOU? 

7 A 

8 0 

9 A 

10 0 

AND YOU ASKED TWO MEN TO GIVE YOU SOME HELP 

RIGHT 

WHITE GUY SAID? 

NO 

DID HE JUST IGNORE YOU OR DID HE SAY ANYTHING TO 

HE JUST SAID, n I DON I T KNOW ANYTHING ABOUT CARS " 

AND HE JUST DROVE OFF AND LEFT YOU 

RIGHT 

AND THEN THE OTHER GUY SAID WHAT? 

79 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A HE SAID, "LET ME FINISH PUTTING GAS IN MY CAR AND 

GET MY TRUCK AND GO PAY FOR IT AND THEN I I LL SEE n 

o OKAY DID YOU NOTICE A HIGHWAY PATROL OFFICER THl~ 

AT THE B P STATION? ~ 

A I DID ON THE VIDEO, BUT I DIDN'T PAY ANY ATTENTION 

TO HIM BEING IN THE STORE 

o YOU DIDN'T NOTICE HIS CAR AROUND THERE THAT DAY 

A 

o 
A 

o 

I DIDN'T PAY ANY ATTENTION 

WHEN YOU GOT TO YOUR HOUSE ON THI S AFTERNOON - --

UH-HUH 

---YOU WERE GOING TO GO IN, GIVE THIS MAN THE MONEY 

22 FOR THE PART FOR FIXING YOUR CAR, RIGHT? 

23 

24 

25 

A 

Q 

A 

RIGHT 

AND IT WAS STILL DAYLIGHT, RIGHT? 

YEAH, I COULD SEE YES 
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1 Q WAS IT BRIGHT DAYLIGHT OR CLOSE TO GETTING DARK OR 

2 DO YOU REMEMBER THAT? 

3 A. WELL, IT WAS CLOSE TO GETTING DARK YOU KNOW, IT 

4 WAS GETTING LATER THE SUN WASN'T OUT BRIGHT, SO IT WAS---

5 Q WELL, ABOUT HOW LONG WAS IT - - BY THE TIME YOU GOT 

6 BACK TO YOUR HOUSE, HOW LONG HAD IT BEEN SINCE YOU HAD LEFT 

7 TO GET THE CURTAIN RODS? 

8 A AN HOUR? HOUR AND A HALF? I DON'T KNOW, IT'S BEEN 

9 SO LONG 

10 Q 

11 IN---

12 

13 

14 

15 

A 

Q 

A 

Q 

YOU DIDN'T NOTICE WHAT TIME IT WAS WHEN YOU CAME 

NO 

---IN YOUR HOUSE? 

HUH-UH t.J 

NOW, YOU SAID THAT WHEN YOU WENT IN YOUR BEDROOM TO 

16 GET THE MONEY, YOU TURNED AROUND AND THERE HE WAS 

17 A YEAH 

18 

19 

20 

Q 

A 

Q 

PUT A BLINDFOLD AROUND YOU 

YEAH 

HOW TIGHT DID HE TIE IT? 

21 A JUST TIGHT ENOUGH WHERE I COULDN'T SEE AND TOOK THE 

22 MONEY OUT OF MY HAND WHICH WAS ALL I HAD 

23 

24 

25 

Q 

A 

Q 

AND HE GRABBED YOU AND DRAGGED YOU OUT? 

UH-HUH 

DID HE GRAB YOU HARD? 
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l. 

2 

3 

4 

5 

6 

7 

A 

Q 

A 

Q 

A 

Q 

A 

8 Q 

9 yOU 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

WELL, YEAH YES 

WHICH ARM? 

WELL, KIND OF PULLED ME, YOU KNOW 

SO HE GRABBED YOU BOTH HANDS? 

UH-HUH 

BOTH ARMS WAS HE FACING YOU OR WAS HE BEHIND YOU? 

HE WAS BEHIND ME AT THAT TIME 

AND THEN - - SO HE I S BEHIND YOU, GRABBED A HOLD OF 

UH-HUH 

TAKES YOU OUT OF THE HOUSE 

RIGHT 

DID YOU STUMBLE AT ALL? 

I ;:)ON'T REMEMBER 

TRIP UP? 

I DON'T REMEMBER 

THEN YOU GOT IN THE TRUCK 

YES HE PUSHED ME IN THE TRUCK 

ANYBODY LIVE AROUND YOU, MS SANDERS? 

NOT AT THAT TIME 

HOW FAR IS THE NEAREST NEIGHBOR? 

MARGIE IS ABOUT THE CLOSEST 

MARGIE - YOUR COUSIN? 

YES 

AND ABOUT HOW FAR IS HER HOUSE FROM YOURS? 
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1 A ABOUT A HALF A MILE 

2 Q SO YOU CAN'T SEE HER HOUSE---

3 A NO 

4 Q ---FROM YOURS CAN YOU SEE ANY HOUSES---

5 A YEAH 

6 Q ---FROM YOUR HOUSE? 

7 A THERE WAS A MOBILE HOME RIGHT NEXT DOOR, BUT NOBODY 

8 HAD MOVED IN IT YET THEY WERE SUPPOSED TO, BUT THEY HADN'T 

9 GOTTEN IN THERE YET 

10 Q SO NO ONE WAS LIVING THERE 

11 A NO I WAS BACK THERE BY MYSELF 

12 Q ALL RIGHT SO YOU'RE BY YOURSELF HOW MANY CARS 

13 YOU HAVE? 

14 A I HAVE ONE 

15 Q YOU GOT ANY OTHER CARS HANGING AROUND YOUR HOUSE, 

16 JUNK CARS, ANYTHING LIKE THAT? 

17 A HUH-UH 

18 Q SO YOU'RE IN THE TRUCK AND YOU'RE RIDING HOW LONG 

19 WOULD YOU ESTIMATE? 

20 A A LONG TIME AN HOUR MAYBE 

21 Q UH-HUH 

22 A A LONG TIME BEFORE HE STOPPED 

23 Q AND YOU DON'T SAY ANYTHING TO HIM THIS WHOLE TIME? 

24 A WELL, YES 

25 Q WHAT ARE YOU SAYING TO HIM? 
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~ A I ASKED HIM WHERE HE WAS TAKING ME, WHAT HE WAS 

2 GOING TO DO HE WASN'T TALKING BACK TO ME THAT MUCH 

3 Q UH-HUH 

4 A HUSH, BITCEl, YOU KNOW 

S Q NOW, YOU DIDN'T TELL THAT TO LAW ENFORCEMENT 

6 ORIGINALLY, DID YOU? 

7 A • I, TOLD THEM THAT HE KEPT CALLING ME BITCH 

\ 

8 Q nil THE TRUCK OR IN THE BEDROOM? 

9 A BOTH 

~o Q WELL, YOU DIDN'T TELL LAW ENFORCEMENT ABOUT HIM 

11 CALLING YOU BITCH IN THE TRUCK JUST IN THE BEDROOM, RIGHT? 

12 A I DON'T THINK I MENTIONED IT ABOUT IN THE TRUCK 

13 Q OKAY BUT YOU MENTIONED THAT HE SAID SOMETHING 

14 ABOUT, "! LIKE TO GO FISHING OVER THERE"? 

lS A YES, HE DID, BUT I DON'T KNOW WHERE IT WAS 

16 Q HE JUST OUT OF THE BLUE SAYS, YOU KNOW, THAT'S WHE 

17 I GO FISHING 

18 A HE SAID, "THAT'S WHERE I LIKE TO GO FISHING n 

19 Q BUT YOU HAD A BLINDFOLD ON 

20 A RIGHT I DIDN'T SEE WHERE IT WAS 

21 Q DID HE MAKE ANY OTHER CASUAL CONVERSATION WITH YOU? 

22 A NO 

23 Q ALL RIGHT SO YOU GET TO THE HOUSE AND YOU STILL 

24 HAVE THE BLINDFOLD ON WHEN YOU GO INSIDE, RIGHT? 

2S A RIGHT 
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Q 

A 

Q 

AND WHERE ARE YOU WHEN HE TAKES THE BLINDFOLD OFF? 

IN THE BEDROOM 

IN THE BEDROOM WHERE? 

A WHERE HE TOOK ME AND I STAYED THAT NIGHT 

Q WELL, WERE YOU STANDING UP? WERE YOU ON THE BED? 

84 

WERE YOU ON THE FLOOR? WERE YOU SITTING IN THE CHAIR? WHE 

WERE YOU WHEN HE TOOK THE BLINDFOLD OFF? 

A STANDING UP STANDING UP 

Q AT WHAT POINT DID HE GET YOU ON THE BED? 

A RIGHT AFTER THAT 

11 Q AND IS THAT WHERE YOU STAYED UNTIL Y'ALL LEFT THE 

12 HOUSE? 

13 A WELL, I WENT TO THE BATHROOM - I HAD TO - AND I SAT 

14 IN THE CHAIR 

15 

16 

17 

18 

19 

20 

Q 

A 

Q 

A 

Q 

A 

SO HE LET YOU GET UP ANO---

I MOVED IN THAT ROOM, THAT'S ALL 

DID Y'ALL EVER FALL ASLEEP? 

I MIGHT HAVE I DON'T KNOW 

DID HE EVER FALL ASLEEp? 

YES, AND I TRIED TO GET UP AND HE THREW HIS ARM 

21 ACROSS ME AND HE WOULDN'T LET ME, AT ONE POINT 

22 Q AND THEN YOU HAD THE BLINDFOLD BACK ON, TOOK YOU 

23 BACK OUT TO THE TRUCK 

24 A RIGHT 

25 Q DID HE GRAB YOU THEN? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

A WELL, HE JUST KIND OF PUSHED ME, YOU KNOW, AND PUT 

10 

11 

12 

13 

14 

15 

16 

ME IN THE TRUCK AND BROUGHT ME BACK TO THE HOUSE AND PUSHED 

ME OUT 

Q WELL, HOW DID YOU GET FROM THE BEDROOM TO THE TRUCK 

WITH THE BLINDFOLD ON? 

A HE WAS CARRYING ME, YOU KNOW, PUSHING ME 

Q HE PICKED YOU UP AND CARRIED YOU? 

A NO, HE DIDN I T PICK ME UP HE JUST BROUGHT ME BY TH 

SHOULDERS AND PUT ME IN THERE 

o DID HE GRAB YOU BY THE SHOULDERS? 

A 

ME GO 

Q 

YES I BEGGED HIM NOT TO HURT ME ANYMORE AND TO LE 

AND SO YOU GOT BACK TO YOUR HOUSE HOW DID YOU GET 

OUT OF THE TRUCK? 

A HE REACHED OVER AND OPENED THE DOOR AND PUSHED ME 

OUT AND TOLD ME THAT IF I TOLD ANYBODY HE'D COME BACK AND 

17 KILL ME 

18 Q DID YOU FALL ON THE GROUND? 

19 A YES 

20 Q ON YOUR FEET OR ON YOUR KNEES OR WHAT? 

21 A WELL, KIND OF ON MY SIDE 

22 0 DID YOU HAVE YOUR CLOTHES BACK ON THEN? 

23 A YES 

24 Q WHAT DID YOU DO AFTER YOU GOT IN YOUR HOUSE? 

25 A THE FIRST THING I DID WAS LOCK THE DOOR 
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1 Q OKAY THEN WHAT DID yOU DO? 

2 A I WENT IN THE BATHROOM AND I WASHED OFF AND PUT ON 

3 SOME CLEAN UNDERCLOTHES AND I HAD - - I WAS ASHAMED I DIDN' 

4 WANT TO TELL IT AND THEN I GOT UPSET 

5 Q AND THEN WHAT HAPPENED? 

6 A THEN LATER UP IN THE MORNING I WENT TO MY COUSIN'S 

7 AND I TOLD HER 

8 

9 

10 

Q 

A 

Q 

ABOUT WHAT TIME? 

PROBABLY ABOUT 11, 11.30, SOMETHING LIKE THAT 

SO WHAT DID YOU DO IN THE SIX HOURS IN BETWEEN THE 

11 TIME THAT YOU GOT HOME AND THE TIME THAT YOU WENT TO YOUR 

12 COUSIN'S AT 11 30? DID YOU EAT BREAKFAST? 

13 A NO I CRIED AND I WAS TRYING TO FIGURE OUT WHAT TO 

14 DO~ 

15 Q SO YOU DIDN'T HAVE ANYTHING TO EAT DID YOU HAVE 

16 ANYTHING TO DRINK? 

17 

18 

19 

A 

Q 

A 

YEAH, I THINK I DRANK SOME CO-COLA 

YOU DRANK SOME CO-COLA IS THAT ALL? 

NO I MIXED ME A BIG DRINK AND DRANK IT DOWN 

20 BECAUSE I HAD DECIDED I WASN'T GOING TO TELL ANYBODY AND I 

21 THOUGHT THAT WOULD CALM ME DOWN 

22 

23 

Q 

A 

HOW MUCH DID YOU HAVE TO DRINK? 

I POURED ABOUT THIS MUCH IN A GLASS AND FILLED IT U 

24 WITH CO-COLA 

25 Q ABOUT - - THIS MUCH BEING? 
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A ABOUT A JIGGER 

Q OKAY 1'M JUST ASKING BECAUSE THE COURT REPORTER 

CAN'T TAKE---

I KNOW 

- - - SOMETHING DOWN THAT SHE CAN'T SEE 

I WAS JUST - - IT I S ABOUT A JIGGER 

WAS THAT WHISKEY OR WHAT? 

IT WAS RUM 
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A 

Q 

A 

Q 

A 

Q AND ABOUT WHAT TIME WAS THAT? WAS THAT RIGHT AF'fER 

10 YOU WASHED UP, RIGHT BEFORE YOU WENT TO YOUR COUSIN'S OR 

11 WAS THAT? 

12 A 8 30, 9, 9 I DON'T KNOW EXACTLY WHAT TIME IT WAS 

13 

.... 14 

lS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

AND THAT WAS ALL THAT YOU I D HAD TO DRINK THAT DAY? 

UH-HUH 

DID YOU EVER EAT ANYTHING? 

YEAH 

WHAT DID YOU EAT? 

I ATE SOMETHING UP AT MARGIE'S SHE HAD COOKED 

DINNER AND I DON I T REMEMBER WHAT SHE HAD 

Q OKAY DID YOU GO UP AND - - DID YOU EAT AS SOON AS 

YOU GOT THERE? 

A NO, NOT RIGHT AWAY 

Q 

A 

WHAT HAPPENED RIGHT AFTER YOU GOT TO MARGIE'S? 

WELL, I WAS CRYING AND GOING ON AND THEY WERE TRYIN 

2S TO COMFORT ME AND CALLED MY FAMILY, MY SISTERS AND ALL, AND 
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1 THEY ALL CAME AND MY CHILDREN, AND THEN AFTER THAT THEY TOOK 

2 ME ON TO ORANGEBURG TO THE HOSPITAL TO THE EMERGENCY ROOM 

3 FROM THERE TO CHARLESTON TO THE RAPE CENTER 

4 Q SO WHEN DID Y'ALL CALL THE POLICE? 

5 A I THINK THE HOSPITAL CALLED THE POLICE I KNOW THE 

6 ENDED UP AT THE EMERGENCY ROOM 

7 Q DOES MARGIE HAVE A PHONE? 

A YES 8 

9 

10 

Q SO YOU WENT TO MARGIE'S AND YOU WERE ALL UPSET 

ELSE WAS AT MARGIE'S WHEN YOU GOT THERE? 

11 

12 

A 

Q 

HER MOTHER AND HER HUSBAND 

COME OVER TO SEE YOU 

13 THAT MORNING OR THAT AFTERNOON BY THEN? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

A 

Q 

A 

WITH ME 

Q 

A 

MY SON, HIS WIFE 

BUT NOBODY EVER CALLED--­

MY THREE SISTERS AND---

NOBODY EVER CALLED THE POLICE 

NO, NOT FROM THERE, NOT TO MY KNOWLEDGE 

WHAT HAPPENED AFTER YOU GOT TO THE HOSPITAL? 

THEY DIDN'T CHECK ME THE POLICE CAME IN AND TAL 

HOW MANY? 

THERE WAS A LADY AND A MAN THAT CAME IN AND TALKED 

24 WITH ME AND THEN THEY SENT ME ON TO CHARLESTON 

25 Q WHO TOOK YOU TO CHARLESTON? 

.. 



MARGARET SANDERS - CROSS-EXAM BY MS BROWN 89 

MY SON AND HIS WIFE 1 

2 

3 

4 

A 

Q 

A 

WHAT DID YOU TELL THE POLICE THERE AT THE HOSPITAL? 

I TOLD THEM WHAT HAD HAPPENED 

Q DID YOU GIVE ANY DESCRIPTIONS OF THE PERSON WHO HAD 

5 DONE THIS OR THE TRUCK OR ANYTHING LIKE THAT AT THAT TIME? 

6 A I TOLD THEM SOME, BUT THEY DIDN I T ASK ME A LOT OF 

7 QUESTIONS AT THAT TIME THEY WERE TRYING TO GET ME TO GO ON 

8 AND HAVE THE - - THE KIT DONE 

9 Q DID THEY HAVE TO TRY TO TALK YOU INTO THAT? 

10 A WELL, NO HUH-UH 

11 Q. SO WHAT WERE THEY DOING? WERE THEY MAKING 

12 ARRANGEMENTS FOR YOU TO GO, TALKING TO YOU ABOUT GOING---

13 A YES 

14 

15 

16 

Q 

A 

Q 

17 WAS---

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

---GIVING Y'ALL DIRECTIONS? 

YES 

BUT NOT ASKING YOU ANYTHING ABOUT WHO THIS PERSON 

YES, THEY ASKED ME THAT- -­

---AT THAT TIME 

- - - BUT NOT A LOT, AS I CAN REMEMBER 

HOW LONG WERE YOU IN CHARLESTON? 

IT TAKES ABOUT AN HOUR AND A HALF TO DRIVE THERE, 

23 AND I GUESS I WAS IN THERE MAYBE AN HOUR WITH HER DOING THE 

24 KIT OR HOUR AND A HALF MAYBE 

25 Q DID YOU EVER SEE -- DID YOU EVER SEE THE DOCTOR 
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WHILE YOU WERE THERE? 

A NO SHE JUST DID THE RAPE KIT AND THE PICTURES 

AND 

o WAS THAT GRETCHEN OVERSTOLZ? 

A I DON'T REMEMBER WHAT HER NAME WAS 

o YOU DON'T REMEMBER HER NAME? 

A HUH-UH. 

8 0 BUT YOU JUST SAW ONE PERSON IN CHARLESTON 

9 A RIGHT 

10 0 DID YOU TALK TO ANY LAW ENFORCEMENT ANY MORE THAT 

11 DAY? 

12 A NO 

13 o WHEN WAS THE NEXT TIME YOU SPOKE WITH LAW 

14 ENFORCEMENT? 

90 

15 A I THINK LIEUTENANT BAMBERG CAME OVER TO MY SISTER'S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

AT THE RESIDENTIAL HOME AND TALKED WITH ME 

o AND WHEN WAS THAT? WAS THAT THE NEXT DAY? 

A IT WAS THE NEXT DAY OR TWO, BUT MY SON WAS TALKING 

BACK AND FORTH AND- --

o YOUR SON WAS TALKING TO WHO? 

A TO MS BAMBERG AND THEY WERE TRYING TO, YOU KNOW, 

FIND OUT WHO WAS THE PERSON BECAUSE I DIDN'T KNOW AND THEY 

WENT TO THE HOUSE AND CHECKED 

o WELL, WHY WERE THEY TALKING TO YOUR SON ABOUT WHO 

THIS PERSON WAS? 
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1 A BECAUSE I WAS VERY UPSET AND HAD TOLD HIM 

2 Q SO YOU TALKED TO LIEUTENANT BAMBERG ON, FAIR TO SAY, 

3 MONDAY MORNING? 

4 A YEAH---

5 Q DOES THAT SOUND ABOUT RIGHT? 

6 A --~SOMETIME THAT WEEK 

7 Q AND YOU GAVE HER A STATEMENT ABOUT WHAT HAPPENED 

8 A YES 

9 Q AND YOU GAVE HER A DESCRIPTION OF THE MAN 

10 A RIGHT AND I ALSO CAME OVER HERE TWICE AND GAVE 

11 STATEMENTS 

12 Q RIGHT AND WHEN WAS THAT? DO YOU REMEMBER? 

13 A NO, I DON'T REMEMBER 

14 Q WELL, WAS ~T A COUPLE OF DAYS LATER? A COUPLE OF 

15 WEEKS LATER? A COUPLE OF MONTHS LATER? 

16 A MORE LIKE A COUPLE OF MONTHS LATER IT WAS WHENl~ 

17 WE COULD GET EVERYTHING WORKED IN, YOU KNOW, AND GET 

18 APPOINTMENTS SET I DON'T REMEMBER THE EXACT DATES OR DAY 

19 THAT IT WAS 

20 Q NOW, TELL ME ABOUT THAT DAY THAT YOU WERE WATCHING 

21 THIS VIDEOTAPE DO YOU REMEMBER HOW LONG THAT WAS AFTER YOU 

22 FIRST TALKED TO LIEUTENANT BAMBERG? 

23 A WELL, AFTER SHE GOT IT FROM THE B P AND THEY GOT I 

24 PUT TOGETHER I GUESS A COUPLE OF WEEKS I DON'T KNOW I I 

25 NOT SURE OF THE DATE 
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1 

2 

3 

4 

5 

6 

7 

Q 

A 

Q 

A 

Q 

A 

Q 

HOW MUCH OF THAT TAPE DID YOU WATCH? 

I WATCHED A LOT OF IT 

YOU WATCHED FROM THE TIME YOU CAME IN THE STORE? 

UH-HUH 

UNTIL THE TIME THAT YOU POINTED OUT--­

RIGHT 

---THE MAN THAT YOU RECOGNIZED 

8 A SURE DID 

9 Q BUT YOU SAID AT THE TIME YOU WEREN'T A HUNDRED 

10 PERCENT SURE THAT THAT WAS HIM 

11 

12 

13 

A 

Q 

A 

I SAID---

ISN'T THAT RIGHT? 

I SAID, I'M NOT A HUNDRED PERCENT SURE, BUT I'M 

I ... 14 PRETTY SURE, ABOUT 90 PERCENT SURE, THAT THAT'S HIM 

15 Q NOW, YOU DIDN'T ACTUALLY SAY AT THAT TIME 90 PERC 

16 SURE 

17 A. NO, NOT AT THAT PARTICULAR TIME I JUST TOLD HER 

92 

18 THAT I WAS PRETTY SURE, WASH' T A HUNDRED PERCENT BUT LATER 

19 AFTER I SAW THE PICTURES I WAS SURE THAT WAS HIM, ABOUT 90 

20 PERCENT SURE, YES 

21 Q OKAY NOW, AFTER YOU - - YOU WATCHED THAT VIDEO WI 

22 LIEUTENANT BAMBERG, YOU THINK IT WAS A COUPLE OF WEEKS LATER 

23 HOW LONG AFTER THAT DID YOU SEE THAT PHOTO LINE-UP? 

24 A I DON'T KNOW HOW LONG 

25 Q WAS IT THE NEXT DAY? WAS IT A WEEK? 
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A IT WAS -- IT WASN'T THE NEXT DAY IT WAS LONGER, 

BUT I DON'T REMEMBER WHETHER IT WAS A WEEK OR A WEEK AND A 

HALF OR WHAT 

Q DO YOU EVER HAVE TROUBLE REMEMBERING THINGS, MS 

SANDERS? 
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1 

2 

3 

4 

S 

6 

7 

8 

9 

A NO, NOT REALLY BUT, I MEAN, SINCE I DON'T WORK AND 

10 

11 

12 

13 

14 

lS 

16 

17 

DON'T HAVE TO KEEP UP WITH THE TIME, I DON'T REMEMBER THINGS, 

YOU KNOW, SPECIFICALLY LIKE I USED TO BECAUSE I DON'T HAVE 

TO 

Q WHAT KIND OF WORK DID YOU DO WHEN YOU WERE WORKING? 

A 

Q 

A 

Q 

A 

Q 

A 

I WAS NURSING 

A NURSING--­

ASSISTANT 

WERE YOU A NURSE? 

NURSING ASSISTANT 

HOW MANY YEARS DID YOU DO THAT? 

ABOUT 30 

18 Q WHERE ALL DID YOU WORK? 

19 A I WORKED IN ORANGEBURG HOSPITAL, BAMBERG HOSPITAL 

20 THE LAST 18 OR 20 YEARS I WORKED AT CARRIGG MANOR RESIDENTI 

21 CARE 

22 Q BEG THE COURT'S INDULGENCE ONE MOMENT JUST A 

23 COUPLE MORE QUESTIONS, MS SANDERS WHEN YOU GOT INTO THE 

24 TRUCK -- WHEN YOU WERE PUT INTO THE TRUCK ORIGINALLY AT YOUR 

2S HOUSE AND I'M BACKTRACKING A LITTLE BIT, DID YOU PUT A SEAT 
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1 BELT ON? 

2 A 

3 0 

4 A 

5 KNOW 

6 0 

7 A 

8 Q 

9 

10 

A 

Q 

NO 

DID YOU TOUCH ANYTHING AT ALL? 

I IMAGINE I PROBABLY TOUCHED THE SEAT I DONIT 

HOW FAST WAS HE DRIVING? COULD YOU TELL? 

NOT REALLY I WAS TOO SCARED 

WELL, DID YOU EVER HAVE TO REACH OUT AND GRAB--­

YES 

---SO YOU WOULDNIT BE SLUNG AROUND IN THE TRUCK 

11 SINCE YOU DIDNIT HAVE YOUR SEAT BELT ON? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

RIGHT YES 

DID YOU TOUCH ANYTHING WHEN YOU WERE AT HIS HOUSE? 

I PROBABLY DID 

DID HE EVER GIVE YOU ANYTHING? 

YEAH, HE GAVE ME A BEER 

HE GAVE YOU A BEER TO DRINK? 

YES HE SAID, nDRINK THIS II 

HE JUST OUT OF THE BLUE HANDED YOU A BEER TO DRINK 

YEAH, BECAUSE HE WAS DRINKING ONE 

HE WAS DRINKING A BEER AND JUST GAVE YOU ONE, TOO? 

UH-HUH 

WHERE WERE YOU WHEN YOU DRANK THAT BEER? 

IN THAT SAME ROOM 

WERE YOU STANDING UP? WERE YOU ON THE BED? WERE 
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1 YOU SITTING DOWN? 

2 
I 
A ON THE BED ON THE BED 

3 Q DO YOU REMEMBER TOUCHING ANYTHING ELSE? 

4 A NO 

5 Q DO YOU SMOKE? 

6 A YES 

7 Q DID YOU HAVE A CIGARETTE WHILE YOU WERE THERE? 
r 
I 

8 A YES 

9 Q HOW MANY CIGARETTES? 

10 A I DON'T KNOW HOW MANY 

11 Q SO YOU WERE USING THAT ASHTRAY? 

12 A YES, I USED THAT ASHTRAY 

13 Q WHERE DID YOU GET THE CIGARETTES? 

14 A I HAD MY POCKETBOOK ON MY SHOULDEe WHEN I WAS TAKEN 

15 OUT OF THE HOUSE AND I HAD CIGARETTES IN THERE, AND HE ALSO 

16 WENT THROUGH MY POCKETBOOK 

17 Q NOW, YOU NEVER TOLD ANYBODY THAT BEFORE NOW, DID 

18 YOU? 

19 A NO, I DON'T THINK SO 

20 Q SO HE LET YOU HAVE YOUR CIGARETTES 

21 A YES 

22 Q WHAT ELSE DID YOU HAVE IN YOUR POCKETBOOK? 

23 ELSE? 

24 A MY WALLET AND HE WENT THROUGH THERE AND LOOKED AT 

25 CARDS AND THINGS 



! 
) 

r 
l 

f 

r 

MARGARET SANDERS - CROSS-EXAM BY MS BROWN 96 

1 Q BUT YOU DIDN'T TELL THE POLICE THAT 

2 A I DON I T THINK SO I COULDN I T REMEMBER EVERYTHING 

3 THAT HAPPENED I THINK HE WAS LOOKING FOR MORE MONEY 

4 PROBABLY 

5 Q WELL, DIDN'T THE POLICE ASK YOU TO TELL THEM 

6 EVERYTHING THAT YOU KNEW THAT COULD HAVE HELPED THEM TO 

7 IDENTIFY OR FIND THIS PERSON? 

8 A YES 

9 Q DID YOU EVER THINK THAT MAYBE THEY COULD HAVE GOT 

10 FINGERPRINTS OFF OF THE STUFF IN YOUR POCKETBOOK OR ANYTHING 

11 LIKE THAT? 

12 A NEVER CROSSED MY MIND 

13 Q DO YOU WATCH A LOT OF TV? 

14 A 

15 Q WHAT KIND OF SHOWS DO YOU WATCH? 

16 A I WATCH SOME OF THE SOAP OPERAS AND I LIKE "E R ", 

17 "SEVENTH HEAVEN" I LIKE THE DETECTIVE MOVIES 

18 Q DO YOU WATCH A LOT OF DETECTIVE SHOWS? 

19 A "LAW AND ORDER" I WATCH SOME, YES 

20 Q WATCH A LOT OF "LAW AND ORDER"? IT'S ON PRACTICALL 

21 EVERY TIME YOU TURN AROUND, ISN'T IT? 

22 A YEAH UH-HUH 

23 Q DO YOU HAVE CABLE? 

24 A YES 

25 Q YOU KNOW, YOU CAN CATCH "LAW AND ORDER" ABOUT FIVE 
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TIMES A DAY, CAN'T YOU? 

A. NO, I' VB NEVER WATCHED IT THAT MANY TIMES A DAY 

1 

2 

3 

4 

5 

6 

7 

Q YEAH BUT YOU DIDN'T THINK THE POLICE WOULD WANT T 

lQ\1OW THAT HE HAD TOUCHED STUFF IN YOUR POCKETBOOK 

A I DIDN'T THINK ABOUT IT 

Q NOW, WHEN YOU WERE BLINDFOLDED AND LEFT THE HOUSE, 

YOU HAD TOOK YOUR POCKETBOOK WITH YOU, RIGHT? 

8 A I NEVER TOOK IT OFF MY SHOULDER WHEN I GOT OUT OF 

9 CAR I JUST THREW MY CURTAIN RODS IN THERE AND WENT ON TO 

10 THE BEDROOM TO GET MY MONEY 

11 Q NO, NO, NO YOU SAID THAT YOU HAD THE POCKETBOOK 0 

12 YOUR SHOULDER WHEN THE PERSON TOOK YOU---

13 A YES 

Q ---PUT YOU IN THE TRUCK, WERE IN THE HOUSE 

IN THE HOUSE ALL NIGHT, RIGHT? 

A OH, YEAH, I TOOK MY POCKETBOOK OFF 

YOU'RE v 14 

15 

16 

17 Q OKAY WHEN DID YOU GET IT BEFORE YOU WENT BACK OUT 

18 TO THE TRUCK? 

19 A WHEN I KEPT BEGGING HIM TO TAKE ME HOME AND HE SAID 

20 HE WOULD, AND THEN I GRABBED MY POCKETBOOK 

21 Q SO YOU GRABBED YOUR POCKETBOOK AND HE TIED THE---

22 

23 

24 

25 

A 

Q 

A 

Q 

YES 

---BLINDFOLD BACK AROUND AND YOU--­

YES 

---WENT BACK OUT 
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1 A UH-HUH 

2 Q DID YOU HAVE TO ASK HIM IF YOU COULD GET YOUR 

3 POCKETBOOK OR DID HE HAND IT TO YOU OR---

4 A NO, HE DIDN'T HAND IT TO ME I JUST GRABBED IT 

5 Q AND HE DIDN'T OBJECT TO YOU TAKING IT 

6 A. NO 

7 Q DID YOU HAVE A SEAT BELT ON THE SECOND TIME YOU WE 

8 IN THE TRUCK? 

9 A NO 

10 o DID HE SAY ANYTHING TO YOU WHEN YOU WERE BACK IN 

11 TRUCK---

12 A NO 

13 Q ---WHILE YOU WERE DRIVING? 

14 A THAT WAS A QUIET RIDE BACK 

15 Q AND YOU DIDN'T SAY ANYTHING TO HIM 

16 A NO 

17 Q AND HE JUST DROPPED YOU OFF AT YOUR HOUSE 

18 A THAT'S RIGHT 

19 Q AND YOU WENT INSIDE AND YOU CHECKED THE CLOCK AND I 

20 WAS ABOUT 5 00 IN THE MORNING 

21 A YEAH, AFTER I RUN IN AND I LOCKED THE DOOR AND THEN 

22 I CHECKED TO SEE WHAT TIME IT WAS 

23 Q AND IT WAS STILL DARK---

24 A YEAH 

25 Q ---WHEN YOU LEFT HI? HOUSE AND IT WAS DARK WHEN YOU 
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1 GOT HOME 

2 A YEAH IT MIGHT HAVE BEEN GETTING JUST DAYLIGHT 

3 Q BUT YOU COULON I T SEE A WHOLE LOT 

4 A HUH-UH 

5 0 DO YOU HAVE A PHONE AT YOUR HOUSE? DID YOU AT THAT 

6 TIME? 

7 A NO 

8 0 HOW OFTEN - - WELL, LET ME ASK YOU THIS YOU 

9 MENTIONED YOUR SON AND HIS WIFE HOW MANY KIDS DO YOU HAVE 

10 LIVING AROUND THE AREA AND FAMILY? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A I HAVE TWO SISTERS THAT LIVE ABOUT TWO MILES AND 

OTHER ONE LIVES IN BAMBERG AND MY SON LIVES ABOUT FIVE 

THE OTHER SON LIVES IN LEXINGTON 

Q HOW OFTEN -- DO YOU SPEAK WITH OR SEE YOUR FAMILY,e.O 

A REGULAR BASIS OR WOULD YOU AT THAT TIME? 

A MY SISTER I WAS SEEING OFTEN 

Q EVERY DAY? 

A YEAH AS A MATTER OF FACT, SHE SAID SHE HAD COME B 

MY HOUSE THAT AFTERNOON 

o UH-HUH 

21 A AND I HAD GONE TO GET MY CURTAIN RODS 

22 0 OKAY 

23 A AND SHE SAID SHE STARTED TO COME BACK BY WHICH SHE 

24 DIDN I T SHE WENT ON TO HER HOUSE 

25 o UH-HUH BUT WHEN YOU CAME BACK, YOU HAD YOUR PURSE 



r 

r 

MARGARET SANDERS - REDIRECT EXAM BY MS BRISBIN 

1 AND YOUR CAR KEYS AND EVERYTHING LIKE THAT, RIGHT? 

2 

3 

A RIGHT 

MS. BROWN I THANK YOU, YOUR HONOR I HAVE NO 

4 FURTHER QUESTIONS 

5 

6 

7 

8 

9 

'1'RB COURT: ALL RIGHT ANYTHING ON REDIRECT? 

MS. BRISBIN: JUST BRIEFLY, YOUR HONOR 

REDIRECT EXAMINATION 

BY MS BRISBIN 

Q YOU SAID THAT YOU WERE 90 PERCENT SURE WHEN YOU 

PICKED OUT JOSEPH WALKER FROM THE VIDEO AND THE PHOTO 

LINE-UP? 

RIGHT 

100 

10 

11 

12 

13 

A 

Q NOW THAT YOU SEE HIM IN PERSON IN COURT TODAY, HOW 

14 SURE -- ARE YOU SURE THAT"'"THIS IS THE PERSON -- JOSEPH WALKE 

15 IS THE PERSON WHO SEXUALLY ASSAULTED YOU? 

16 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

YES 

IS 

NO 

MS. 

TBB 

MS. 

'l'IIB 

THERE ANY DOUBT IN YOUR MIND? 

DOUBT 

BR:tSB:tH: THANK YOU 

COURT. ANYTHING? RECROSS? 

BROWN. NO, YOUR HONOR 

COURT: ALL RIGHT THANK YOU, MA'AM YOU MAY 

23 STEP DOWN LADIES AND GENTLEMEN, WE'RE GOING TO TAKE A 

24 LITTLE BIT OF A BREAK IF YOU'LL STEP BACK TO THE JURY ROOM 

25 PLEASE DON'T DISCUSS THE CASE WHILE YOU'RE BACK THERE WE'L 
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coLLOQUY 

1 BRING YOU BACK IN JUST A FEW MINUTES, ABOUT 15 MINUTES OR SO 

2 THANK YOU 

3 (WHEREUPON, THE JURy WAS EXCUSED FROM OPEN COURT AT 

4 3 34 P M 

5 THE COURT, ALL RIGHT WE'RE GOING TO TAKE A 

6 lS-MINUTE BREAK Y'ALL RELAX AND WE'LL QE BACK IN A LITTLE 

7 BIT 

8 (WHEREUPON, A SHORT BREAK WAS TAKEN STATE I S 

9 EXHIBITS 10 THROUGH 12 WERE MARKED FOR IDENTIFICATION ONLY 

10 
THE COURT, ALL RIGHT WE' VB GOT TO FIND US A 

11 LAWYER, DON'T WE? OH, THERE SHE IS WHEN YOU'RE SHORT AND 

12 YOU HIDE BEHIND TV'S, IT'S HARD TO SEE 

13 MS. BROWN: THAT'S WHY I'M ASKING TO MOVE IT SO I 

14 HAVE A GOOD VIEW ~ITH THE JUDGE 

15 "l"HB COURT, WITH THE WHO? ALL RIGHT STATE READY 

16 TO CALL ITS NEXT WITNESS? 

lIS. BRI:SBI:!h YES, YOUR HONOR 17 

18 

19 

20 

THE COURT, ALL RIGHT DEFENDANT READY TO GO? 

MS. BROWN: YES, YOUR HONOR 

THB COURT I ALL RIGHT LET'S BRING THE JURY IN IF 

21 WE COULD, PLEASE 

22 (WHEREUPON, THE JURY WAS BROUGHT INTO OPEN COURT AT 

23 4 02 PM) 

24 "l'BE COURT OKAY MADAM SOLICITOR, IF YOU'D CALL 

25 YOUR NEXT WITNESS 

r 
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1 MS. BRl:SBl:N: THANK YOU, YOUR HONOR THE STATE 

2 CALLS DR ELIZABETH GIBBS 

3 DR ELIZABETH GIBBS. AFTER BEING DULY SWORN, 

4 TESTIFIED AS FOLLOWS 

5 TIIB CLBRIt: HAVE A SEAT IN THE WITNESS BOX STATE 

( 

6 YOUR FULL NAME FOR THE COURT, SPELLING YOUR LAST I 
7 TRB WZ'l'NBSS: MY NAME IS DR ELIZABETH LYNN HARVEY 

r 8 BAKER GIBBS G-I-B-B-S 

[ 9 DIRECT EXAMINATION 

10 BY MS BRISBIN 

~1 Q DR GIBBS, WHERE ARE YOU EMPLOYED? 

12 A I'M EMPLOYED AT CAROLINA FORENSIC HEALTHCARE IN 

13 CHARLESTON 

14 Q AND WHAT TYPE OF FACILITY IS THIS? 

15 A CAROLINA FORENSIC HEALTHCARE IS AN L L C AND WE 

16 PROVIDE MEDICAL DIRECTING FOR THE CHILDREN'S MEDICAL 

17 ASSESSMENT CENTER WHICH IS IN CHARLESTON C MAC IS A 

18 NONPROFIT PRIVATE KIND OF MEDICAL CLINIC AND WE PROVIDE 

19 SERVICES, FORENSIC SERVICES, FOR VICTIMS OF CHILD PHYSICAL 

20 ABUSE, CHILD SEXUAL ABUSE, ADULT SEXUAL ASSAULT, AND DOMESTI 

21 VIOLENCE 

22 Q AND HOW LONG HAVE YOU BEEN EMPLOYED IN THIS TYPE OF 

23 POSITION? 

24 A I STARTED C MAC IN 1996 

25 Q AND WHAT WERE YOU DOING PRIOR TO THAT? 
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1 A PRIOR TO THAT, I WORKED FOR THE ORANGEBURG FAMILY 

2 HEALTH CENTER AND I RAN A FORENSIC HEALTHCARE PROGRAM OUT OF 

3 THE FAMILY HEALTH CENTER IN ORANGEBURG FROM 1990 TO 1996 

4 

5 

6 

Q 

A. 

Q 

AND WHAT IS YOUR POSITION AT THE C MAC NOW? 

I I M THE MEDICAL DIRECTOR 

AND WHAT I S YOUR EDUCATIONAL BACKGROUND? 

7 A I RECEIVED A B S DEGREE IN BIOLOGY FROM THE 

8 UNIVERSITY OF SOUTH CAROLINA IN 1982, AND THEN I RECEIVED A 

9 DOCTORATE OF MEDICINE FROM THE UNIVERSITY OF SOUTH CAROLINA 

10 SCHOOL OF MEDICINE AND THAT WAS IN 1986 I WENT TO 

11 GREENVILLE MEMORIAL HOSPITAL WHERE I DID A ROTATING 

12 INTERNSHIP YEAR, AND THEN I RETURNED TO COLUMBIA AND FINIS 

13 MY PEDIATRIC RESIDENCY IN DECEMBER OF 1989 

14 

15 

16 

Q 

A 

Q 

AND SO YOU ARE TRAINED AS A PEDIATRI ClAN? 

YES 

DO YOU HAVE ANY SPECIALIZED TRAINING IN SEXUAL 

17 ASSAULT EXAMINATIONS? 

18 

19 

20 

A 

Q 

A 

YES, I DO 

AND WHAT TYPE OF TRAINING DO YOU HAVE IN THAT? 

IN 1989 I WENT TO HARBOR-UCLA AND THE UNIVERSITY OF 

21 SAN DIEGO TO LEARN HOW TO DO FORENSIC -- FORENSIC EXAMS FOR 

22 VICTIMS OF CHILD ABUSE AND ADOLESCENT SEXUAL ASSAULT, AND 

23 THEN SINCE THEN IN 19 -- 1999 I BEGAN ALSO PROVIDING FORENSI 

24 HEALTHCARE EXAMS FOR ADULT DOMESTIC VIOLENCE VICTIMS AND 

25 ADULT SEXUAL ASSAULT AND THROUGH -- OVER THE LAST TEN YEAR 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

I'VE ATTENDED MANY CONFERENCES ALL AROUND THE UNITED STATES 

10 

Q DO YOU HAVE ANY IDEA HOW MANY SEXUAL ASSAULT 

EXAMINATIONS YOU'VE DONE IN YOUR EXPERIENCE? 

A TOTAL SINCE 19 -- 1990 I'VE SEEN BETWEEN 6 AND 7,00 

VICTIMS OF EITHER SEXUAL ASSAULT OR PHYSICAL ABUSE AND ABOUT 

90 PERCENT OF THOSE ARE SEXUAL ASSAULT 

Q HAVE YOU EVER BEEN QUALIFIED TO TESTIFY AS AN EXPER 

WITNESS IN THE FIELD OF SEXUAL ASSAULT EXAMINATION? 

A YES, I HAVE 

Q AND APPROXIMATELY HOW MANY TIMBS? 

11 A I QUIT KEEPING TRACK OF THAT IN 1994 WHENEVER I 

12 REACHED 50 

13 MS. BRISBIN: OKAY YOUR HONOR, AT THIS TIME I 

14 WOULD ASK THAT DR GIBBS BE QUALIFIED ~ AN EXPERT IN SEXUAL 

15 ASSAULT EXAMINATION 

16 MS. BROWN: NO OBJECTION 

17 THE COURT s ALL RIGHT I I M GOING TO FIND THAT 

18 LADIES AND GENTLEMEN, I THINK I TOLD YOU SCIENTIFIC, 

19 TECHNICAL, OR OTHER SPECIALIZED KNOWLEDGE THAT WILL ASSIST 

20 THE TRIER OF THE FACT, THAT BEING THE JURY, IN UNDERSTANDING 

21 THE EVIDENCE OR DETERMINING A FACT THAT MAY BE IN ISSUE, A 

22 WITNESS QUALIFIED AS AN EXPERT BY VIRTUE OF HIS OR HER 

23 KNOWLEDGE, SKILL, EXPERIENCE, TRAINING, OR EDUCATION MAY 

24 TESTIFY THERETO IN THE FORM OF AN OPINION AND IN THEIR AREAS 

25 OF EXPERTISE I'M GOING TO FIND DR GIBBS TO BE QUALIFIED A 
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1. AN EXPERT IN THE FIELD OF MEDICINE AND THEN ALSO IN THE FIE 

2 OF SEXUAL ASSAULT EXAMINATION AND AS SUCH SHE CAN TESTIFY 

3 WITH OPINIONS IN HER AREAS OF EXPERTISE 

4 TESTIMONY SUCH WEIGHT AND CREDIBILITY AS YOU DEEM APPROPRIAT 

5 AS YOU WILL WITH ANY AND ALL WITNESSES WHO TESTIFY IN THIS 

6 TRIAL 

7 

8 

9 

10 

BY MS 

Q 

KS. BIUSB:IN I THANK YOU, YOUR HONOR 

'1'BB COURT: YES, MA I AM 

BRISBIN"· 

DID - - WAS MARGARET SANDERS A PATIENT AT - - WHAT DO 

11 YOU CALL OUT-CARE. CENTERS? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

CARE CENTERS 

CARE CENTERS ON MARCH 3RD OF 2002? 

YES, SHE WAS 

AND WHAT TYPE OF EXAMINATION DID SHE HAVE? 

A SHE RECEIVED A SEXUAL ASSAULT FORENSIC HEALTHCARE 

ASSESSMENT AND AN EVIDENCE COLLECTION KIT 

Q IS THAT EVIDENCE COLLECTION KIT WHAT SOME PEOPLE 

REFER TO AS A RAPE KIT? 

A 

Q 

A 

YES 

AND WHAT I S INVOLVED IN THAT EXAMINATION? 

BASICALLY WHENEVER THE PATIENT COMES IN WE GET A 

23 MEDICAL HISTORY ABOUT THEIR PAST MEDICAL PROBLEMS THEY MIGHT 

24 HAVE HAD, ANY CURRENT PROBLEMS THAT THEY ARE HAVING ALSO 

25 GET A HISTORY OF THE INCIDENT THAT OCCURRED THAT BROUGHT THE 

r 
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1 IN OR THE INCIDENT THAT PUT THEM AT RISK OF BEING SEXUALLY 

2 ASSAULTED TYPICALLY 

3 WE GET INFORMATION THAT WILL HELP WITH WHAT WE WILL 

4 NEED TO COLLECT IN THE EXAM ROOM AND ANY KIND OF PROBLEMS 

5 THAT THEY'RE HAVING WITH THEIR BODY THOSE ALSO INCLUDE 

6 QUESTIONS THAT WE CALL TRIAGE QUESTIONS AROUND THE SYMPTOMS 

7 THAT THEY'RE CURRENTLY HAVING AND ANY KIND OF IMMEDIATE 

8 MEDICAL ATTENTION THEY MIGHT NEED 

9 AFTER WE GET THE HISTORY, THEN WE DO A PHYSICAL E 

10 WHERE WE HAVE A ROOM THAT'S SPECIALLY SUITED FOR THIS WE 

11 HAVE A PIECE OF EQUIPMENT CALLED A COLPOSCOPE WHICH IS 

12 MICROSCOPE ON A STAND THAT STANDS ABOUT THAT HIGH, AND THAT 

13 IS HOOKED TO A MONITOR AND TO A GRAPHIC VIDEO PRINTER 

14 ;:'wE CAN - - WE CAN GET PHOTO DOCUMENTATION OF THE EXAM AND 

15 THEN WE BRING THEM IN AND WE COLLECT WHATEVER EVIDENCE THAT 

16 THE HISTORY TELLS US THAT WE NEED TO COLLECT, AND WE DO A 

17 PHYSICAL ASSESSMENT FROM HEAD TO TOE AND PHOTO-DOCUMENT THAT 

18 AFTERWARDS WE GET WHATEVER LABORATORY TESTS WE NEED, 

19 SOMETIMES GIVE THEM TREATMENT FOR EITHER PREGNANCY PREVENTIO 

20 OR SEXUALLY TRANSMITTED INFECTIONS AND THEN WE PROCESS .AND 

21 STORE THE EVIDENCE COLLECTION KIT UNTIL LAW ENFORCEMENT CAN 

22 COME AND RETRIEVE IT 

23 Q WHAT IS YOUR ROLE IN THIS PROCESS? 

24 A I'M THE MEDICAL DIRECTOR WE HAVE SEVERAL FORENSIC 

25 NURSE EXAMINERS WE ARE A 24-HOUR CLINIC AND I'M THE ONLY 
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1 PHYSICIAN THAT IS THERE SO WE HAVE FORENSIC NURSE EXAMINER 

2 THAT ARE TRAINED TO COME IN AND DO THE ASSESSMENT, COLLECT 

3 THE EVIDENCE, FILL OUT THE REPORT, GET PHOTO DOCUMENTATION 

4 AND THEN I COME IN AND REVIEW THE CHART, REVIEW THE 

5 PHOTOGRAPHS, VIDEO IF NEEDED, AND THE OVERALL EVIDENCE 

6 COLLECTION AND THEN I MAKE THE MEDICAL DIAGNOSIS 

7 

8 

9 

Q 

A 

Q 

10 PHOTOS? 

A 

Q 

DID YOUR NAME APPEAR ON MS SANDERS I MEDICAL RECORD 

YES 

AND DID YOU REVIEW THE EXAMINATION REPORTS AND THE 

YES, I DID 

AND WHAT WERE THE FINDINGS ON MS SANDERS I 

11 

12 

13 

14 

15 

16 

EXAMINATION? 

A THE INDIVIDUAL FINDINGS? 

Q 

A 

YES 

OKAY SHE HAD - - SHE HAD REDNESS OF HER SOFT 

17 PALATE, WHICH IS THE ROOF OF THE MOUTH, KIND OF TOWARDS THE 

18 BACK SHE HAD REDNESS AND SHE ALSO HAD PETECHIAE PETECHI 

19 ARE LITTLE SMALL PINPOINT AREAS OF BLEEDING UNDER THE SKIN 

20 SHE HAD A BRUISE ON HER FOREHEAD THAT HAD BEEN FROM A 

21 PREVIOUS INCIDENTAL TRAUMA AND IT WAS NOT RELATED AND THEN 

22 FOR THE FINDINGS IN HER GENITAL AREA, THOSE ARE KIND OF HARD 

23 TO VERBALLY EXPLAIN IF I COULD DRAW THOSE, THAT WOULD BE 

24 GREAT 

25 Q OKAY LET I S GO BACK TO THE PETECHIAE- --
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A OKAY 

Q ---AND THE REDNESS IN THE SOFT PALATE 

A UH-HUH 

Q COULD YOU EXPLAIN THAT A LITTLE FURTHER? WHAT'S A 

SOFT PALATE FOR THOSE OF US WHO MIGHT NOT KNOW? 

A BASICALLY IT'S THE ROOF OF THE MOUTH IF YOU TAKE 

YOUR TONGUE AND YOU PUT YOUR TONGUE UP TO THE ROOF OF YOUR 

MOUTH, THEN THE SOFT PALATE IS THE LITTLE AREA THAT YOU'RE 

FEELING THE HARD PALATE IS ALL THE WAY TOWARDS THE BACK 

IT'S KIND OF HARD TO GET YOUR TONGUE BACK THERE THE SOFT 

PALATE IS MORE TOWARD -- A LITTLE MORE TOWARDS THE FRONT 

SHE HAD PETECHIAE IN THE BACK OF THE SOFT PALATE WHICH WOULD 

BE RIGHT AROUND THE MIDDLE OF WHERE YOU CAN PUT YOUR TONGUE 

Q AND WHAT WOULD BE THE SIGNIFICANCE OF THAT FINDING 

IN RELATION TO THIS PATIENT'S HISTORY? 

A SHE HAD GIVEN A HISTORY OF BEING---

MS. BROW, OBJECTION, YOUR HONOR, TO POTENTIAL 

HEARSAY 

MS. BRJ:SBIH: YOUR HONOR, I BELIEVE IT WOULD COME I 

UNDER THE MEDICAL DIAGNOSIS AND TREATMENT EXCEPTION TO THE 

21 HEARSAY RULE 

22 THE COtJR.'!" , SUSTAINED - - I MEAN OVERRULED YOU MAY 

23 PROCEED 

24 BY MS BRISBIN 

25 Q YOU CAN ANSWER 
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A OKAY SHE HAD GIVEN A HISTORY OF BEING SEXUALLY 

ASSAULTED IN HER MOUTH WITH A PENIS AND YOU CAN SEE THOSE 

PETECHIAE WHERE THERE I S IMPACT LIKE THE LITTLE SMALL BRUISIN 

AND WE DO FREQUENTLY SEE THEM IN ORAL SEXUAL ASSAULTS YOU 

CAN SEE THEM IN OTHER CONDITIONS SUCH AS STREPTOCOCCAL OR 

VIRAL INFECTIONS IN THE MOUTH THOSE ARE ALMOST ALWAYS AT 

THE VERY, VERY BACK RIGHT AROUND THE TONSIL OR PILLARS BUT 

HERS WERE, LIKE I SAID, RIGHT WHERE IF YOU PUT THE TONGUE AT 

THE ROOF OF YOUR MOUTH THAT I S WHERE HERS WERE WHICH IS THE 

AREA OF IMPACT THAT WE TYPICALLY SEE WITH AN ORAL SEXUAL 

ASSAULT 

Q OKAY AND YOU SAID YOU NEED TO DESCRIBE THE GENIT 

13 FINDINGS HOW? WHAT WERE YOU---

14 

15 

16 

A IT WOULD BE GREAT TO DRAW IT IF I COU:~D 

Q OKAY LET I S SEE WHAT WE CAN DO HERE IF YOU WOULD 

LIKE TO STEP DOWN AND DRAW THAT, THAT WOULD BE GREAT 

17 COURT REPORTBR: MS BRISBIN, HAVE HER FACE TOWARDS 

18 ME, IN OTHER WORDS NOT---

19 TBB COtJRTI LET HER -- LET HER TALK -- IF YOU'LL GE 

20 ON THE SIDE THAT THE SOLICITOR IS ON---

21 TBB WITNESS. THIS WAY? 

22 TIlB COURT: ---YOUR VOICE WILL CARRY THIS WAY AS 

23 WELL AS THAT WAY AS WELL 

24 TBB laTHESS. OKAY IF IT I S OKAY, THE FIRST THING 

25 11M GOING TO DO IS DRAW THE NORMAL STRUCTURES SO THAT I CAN 
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1 LABEL THEM SO WHEN I I M TALKING ABOUT THE FINDINGS, THEN 

2 YOU I LL BE ABLE TO TELL WHAT I I M TALKING ABOUT I'M DRAWING 

3 THE FEMALE GENITALIA AND THESE ARE THE LARGER OUTER FATTY 

4 LIPS THEY'RE CALLED THE LABIA MAJORA AND I I M GOING TO LABE 

5 THOSE L M A J THEN YOU HAVE THE SMALLER INNER LIPS THAT 

6 ACTUALLY COME DOWN IN A PUBERTAL OR A MATURE PERSON DOWN TO 

7 THE LITTLE V AT THE BOTTOM AND THOSE ARE CALLED THE LABIA 

8 MINORA walCH ARE THE SMALL -- SMALLER INNER LIPS. 

9 RIGHT IN THIS AREA UNDERNEATH HERE YOU HAVE THE 

10 CLITORAL HOOD AND UNDERNEATH THAT IS THE CLITORIS AND I 

11 LABELED THAT C , AND THEN YOU HAVE THE OPENING TO THE 

12 URETHRA THE URETHRA IS A LITTLE, SHORT TUBE THAT CONNECTS 

13 THE BLADDER TO THE OUTSIDE THAT THE URINE COMES OUT OF AND I 

14 LABELED THAT ~ , AND THEN YOU HAVE THE OPENING TO THE VAGINA 

15 THE OPENING TO THE VAGINA IS ACTUALLY SET DOWN 

16 INSIDE THESE STRUCTURES SO IF WE WERE LOOKING AT A 3 -D VIE 

17 OF THIS IT WOULD BE BACK BEHIND THE BOARD AND IT' S SET DOWN 

18 INSIDE THERE BY ANYWHERE FROM THREE-QUARTERS TO THREE-EIGHTH 

19 OF AN INCH AND SO THEN THE OUTSIDE PART WHERE THE LABIA 

20 FOURCHETTE AND 

21 I'LL LABEL THAT P F ---

22 COURT REPOR.TER.: WILL YOU SPELL THAT OR SAY IT 

23 AGAIN? 

24 THE W%TNESS: POSTERIOR FOURCHETTE 

25 P-O-S-T-E-R-I-O-R F-O-U-R-C-H-E-T-T-E I BELIEVE THAT'S 
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1 RIGHT OKAY BUT THE POSTERIOR FOURCHETTE IS ON THE OUTSID 

2 WHERE ALL THESE AREAS COME TO A POINT AND THEN THE - - KIND 0 

3 A VALLEY THAT CONNECTS THE OPENING TO THE VAGINA TO THI S 

4 POSTERIOR FOURCHETTE ON THE OUTSIDE IS CALLED THE FOSSA 

5 NAVICULARIS AND I'LL PUT THAT AS F N DO YOU NEED THAT ONE? 

6 COURT RBPORTBR: (SHOOK HEAD FROM SIDE TO SIDE) 

7 'l'IIB WJ:'l'HBSSa NO? OKAY AND SO THESE ARE THE 

8 NORMAL FEMALE STRUCTURES THEN YOU HAVE THE PERINEUM WHICH 

9 I'LL LABEL P WHICH IS THE AREA BETWEEN THE FEMALE GENITALIA 

10 AND THE ANUS, AND THEN YOU HAVE THE ANAL AREA WHICH I'LL 

11 LABEL A THE OPENING TO THE VAGINA I'M GOING TO DRAW OVER 0 

12 THE SIDE THE LABIA MAJORA AND THE OUTER PART OF THE LABIA 

13 MINORA ARE COVERED BY SKIN THAT'S LIKE THE SKIN ON YOUR ARM 

14 ~ ONCE YOU GET UNDERNEATH LIKE THE INSIDE OF THE LABI 

15 MINORA, THE AREA AROUND THE URETHRA, THE AREA AROUND THE 

16 VAGINA AND THE FOSSA NAVICULARIS, IT'S COVERED BY SKIN THAT 

17 IS SORT OF A SPECIAL SKIN THAT IS THERE TO STRETCH AND IT 

18 STAYS MOIST IT'S CALLED MUCOSA AND IT'S LIKE THE SAME KIND 

19 OF SKIN THAT'S ON THE INSIDE OF YOUR MOUTH SO IF YOU TAKE 

20 YOUR TONGUE AND YOU RUB IT ALONG YOUR CHEEK, THAT'S THE KIND 

21 OF SKIN THAT THIS IS MADE OUT OF 

22 THE OPENING TO THE VAGINA HAS AROUND THE ENTRANCE 0 

23 IT THAT SAME KIND OF SKIN IT DOESN'T COVER IT, BUT IT COME 

24 RIGHT AROUND THE EDGES OF IT AND IT'S THAT SAME KIND OF SKIN, 

25 THAT MUCOSA IT'S JUST SORT OF BUNCHED UP AROUND THE --
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1 AROUND THE OPENING TO THE VAGINA 

2 SHE HAD SEVERAL DIFFERENT FINDINGS. THE FIRST 

3 FINDING WAS IN THIS AREA CALLED THE FOSSA NAVlCULARIS THIS 

4 AREA, ESPECIALLY WHEN THERE'S NOT A LOT OF ESTROGEN IN THE 

5 BODY, CAN TEAR FAIRLY EASILY BEFORE MS OVERSTOLZ BEGAN TH 

6 ASSESSMENT, SHE DOCUMENTS THAT WITH THE PHOTOS AND IN HER 

7 CHART THAT THAT AREA WAS - - HAD TRAUMA TO IT AND PRIOR TO HE 

8 ACTUALLY TOUCHING IT ONCE SHE STARTED THE ASSESSMENT, THEN 

9 THE WHOLE AREA WAS VERY TENDER 

10 ON THE LABIA MAJORA WHICH IS THE LARGER OUTER LIPS, 

11 IT WAS EDEMATOUS WHICH JUST MEANS SWOLLEN ON THE AREA 

12 AROUND THE CLITORAL HOOD SHE NOTES THAT THERE'S REDNESS TO 

13 THIS AREA RIGHT HERE THERE'S A SMALL ABRASION IN BETWEEN 

14 THE CHART AND THEN WHAT YOU CAN SEE, AND THEN THERE'S AREAS 

15 OF LACERATION RIGHT IN HERE AND THEN THERE' S ANOTHER KIND OF 

16 SMALL ABRASION ON THE CLITORAL HOOD 

17 RIGHT NEXT TO THE URETHRA WHICH IS THE OPENING RIG 

18 IN HERE THERE IS - - THERE I S ECCHYMOSIS WHERE THE PETECHIAE 

19 ARE LITTLE, SMALL PINPOINT AREAS OF BLEEDING UNDER THE SKIN, 

20 ECCHYMOSIS ARE LARGER AREAS OF BLEEDING UNDER THE SKIN, AND 

21 NEXT TO HER URETHRA ON BOTH SIDES WERE AREAS OF VERY RED AND 

22 DISTINCT ECCHYMOSIS OR BLEEDING UNDER THE SKIN THEN THE 

23 RIGHT SIDE OF THE LABIA MINORA AND THE INNER SIDE THERE'S 

24 FAIRLY LARGE LACERATIONS TO THE SIDE, AND THEN THERE'S 

25 SEVERAL OTHER SMALLER AREAS RIGHT ON THE -- RIGHT NEXT 
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~ HYMEN THIS PROBABLY SHOULD BE DRAWN UP A LITTLE BIT, BUT 

2 BASICALLY IT I S ON THE INNER PART OF THE LABIA, AND REMEMBER 

3 ALL THIS IS THAT KIND OF SKIN THAT WE TALKED ABOUT THAT I S ON 

4 THE INSIDE OF YOUR MOUTH 

5 AND THE FOSSA NAVICULARIS, THERE ARE TWO AREAS OF 

6 LACERATION LACERATION MEANS THAT THE SKIN HAS BEEN RIPPED. 

7 ABRASION MEANS THAT THE OUTER LAYERS OF THE SKIN HAS BEEN 

8 KIND OF TORN OFF, BUT AN ABRASION IS SOMETHING THAT GOES A 

9 LITTLE DEEPER I MEAN, A LACERATION IS SOMETHING THAT GOES 

10 LITTLE DEEPER 

11 WE USE A CLOCK TO DOCUMENT POSITION SO THAT 12 00 I 

12 TOWARDS THE FRONT 6 00 IS TOWARDS THE BACK 

13 LEFT AND 9 00 IS ON THE RIGHT THESE LACERATIONS THAT ARE 

14 THE FOSSA NAVICULARIS ARE AT 5 AND 6 00 DOWN INSIDE THE 

15 FOSSA 

16 THEN ALL THAT LEAVES IS THE HYMEN AND THERE WERE 

17 SEVERAL AREAS ON THE HYMEN UP IN THIS THE AREA RIGHT UP 

18 IN HERE RIGHT AROUND -- AROUND 10 TO 11 00 - I ILL CALL IT 1~ 

19 - IS ONE AREA THERE I S ANOTHER AROUND 7 00 AND THEN THIS 

20 WHOLE AREA BETWEEN 1 AND 2, IT WAS JUST VERY RED AND ACTUALL 

21 WAS OOZING AT THE TIME SO THERE MUST HAVE BEEN ABRASION 

22 THERE THE SKIN WAS CERTAINLY BROKEN BECAUSE IT WAS JUST 

23 KIND OF OOZING AT THE TIME AND THEN AT 3 00 THERE WAS 

24 SOMETHING CALLED A TRANSECTION WHICH IS A TRAUMATIC 

25 INTERRUPTION IN THE HYMEN THAT MEANS THAT THERE IS AN 
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1 INTERRUPTION TO THE HYMEN THAT WAS CAUSED BY TRAUMA WE CAN 

2 TELL THIS BECAUSE IT'S FRESH AND OOZING AT THE TIME THAT THE 

3 - - OF THE ASSESSMENT AND THAT'S - - I THINK THAT' S BASlCALL 

4 IT THERE WAS NO TRAUMA TO THE PERINEUM AND THERE WAS NO 

5 TRAUMA TO THE ANUS THAT WAS NOTED 

6 BY MS BRISBIN 

7 Q THANK YOU YOU CAN HAVE A SEAT AGAIN 

8 

9 

10 

11 

12 

13 

14 

A OKAY 

Q DO YOU RECOGNIZE WHAT HAVE BEEN MARKED STATE'S 

EXHIBIT NUMBER 10, 11, AND 12 FOR IDENTIFICATION PURPOSES? 

A YES, I DO 

Q AND HAVE YOU SEEN THOSE BEFORE? 

A YES, I HAVE 

Q AND WHEN DID YOU SEE THOSE I~TIALLY? 

15 A I FIRST SAW THESE ON MARCH 4TH, THE DAY AFrER THE 

16 ASSESSMENT, WHENEVER I WAS PRECEPTING (PHONETIC) THE CHART 

17 Q AND WHAT ARE THEY? 

18 A THEY'RE GRAPHIC VIDEO PRINTS THEY'RE THE PHOTO 

19 DOCUMENTATION THAT'S TAKEN THROUGH THE COLPOSCOPE OR THE 

20 MICROSCOPE THAT'S ON OUR STAND AND IT'S -- THEY'RE NOT 

21 ACTUALLY PICTURES THEY'RE -- BUT THEY'RE GRAPHIC VIDEO 

22 PRINTS THAT - - THAT WERE DONE AT THE TIME OF THE ASSESSMENT 

23 Q AND ARE THESE THE ACTUAL PHOTOS OR PRINTS, WHATEVER 

24 YOU CALL THEM, FROM MARGARET SANDERS' EXAMINATION---

25 A YES---
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Q ---ON MARCH---

A ---THEY ARE 

0 ---3RD---

A YES---

Q ---OF 2002? 

A ---THEY ARE 

1 

2 

3 

4 

5 

6 

7 MS. BlUSBnh YOUR HONOR, AT THIS TIME I '0 ASK THAT 

8 THESE STATE'S EXHIBIT 10, 11, AND 12 BE ADMITTED INTO 

9 EVIDENCE 

10 

11 

MS BROWNz NO OBJECTION 

THB COURT I ALL RIGHT 

12 OBJECTION 

SO ADMITTED WITHOUT 

13 (STATE'S EXHIBITS 10 THROUGH 12 WERE RECEIVED IN 

14 EVIDENCE 

15 BY MS BRISBIN 

16 Q COULD YOU -- WOULD IT HELP YOU TO USE THESE PHOTOS 

17 TO EXPLAIN TO THE - - SHOW THE JURY WHAT YOU JUST DESCRIBED? 

18 IF YOU COULD MAYBE STEP DOWN AND POINT IT OUT - - POINT OUT 

19 THE INJURIES 

20 A I DON'T KNOW HOW MUCH YOU CAN ACTUALLY SEE FROM 

21 THERE, BUT THERE IS THE CLITORAL HOOD RIGHT HERE AND JUST UP 

22 UNDERNEATH THAT IS THE OPENING TO THE URETHRA THAT I HAVE 

23 DRAWN THERE WITH THE U , AND THIS IS THE AREA OF ECCHYMOSIS 

24 OR THE BLEEDING UNDER THE SKIN THAT'S RIGHT NEXT TO THAT 

25 YOU CAN START SEEING THE LESIONS ON THE HYMEN JUST UNDE~ 

( 



L 

[ 

[ 

DR ELIZABETH GIBBS - DIREC~ EXAM BY MS BRISBIN 116 

1 THERE 

2 THIS IS - - THIS IS ACTUA:LLY THE OPENING TO THE 

3 VAGINA, AND THIS PIECE OF SKIN THAT GOES RIGHT ALONG THROUGH 

4 THERE IS THE - - IS THE HYMEN, AND YOU CAN SEE RIGHT HERE AT 

5 AND 2 00 THERE'S JUST - - IT LOOKS VERY RED AND IT'S 

6 DOCUMENTED AS OOZING THEN YOU CAN LOOK OVER HERE AT WHAT 

7 WOULD BE 11 TO 12 00 AND IT'S SWOLLEN AND RED RIGHT HERE A: 

8 3 IS THE ACUTE TRANSECTION OR THE FRESH TRANSECTION, AND TH 

9 THERE"-S THAT AREA AT 7 THAT I'M NOT SURE IS IN THESE 

1.0 I THINK YOU CAN START TO SEE IT DOWN IN HERE, BUT I 

11. DON'T THINK IT SHOWS UP VERY WELL ON THESE THEN HERE YOU 

1.2 HAVE THE AREA THAT IS - - THAT'S THE FOSSA THAT'S RIGHT IN 

13 HERE AND YOU CAN SEE THAT THROUGH ONE OF THE LITTLE 

14 LACERATIONS THERE THIS IS DYE ON HERE WE USE A TOLUENE 

15 BLUE DYE BECAUSE THE OUTER LAYS OF SKIN OF MUCOSA DON'T HAVE 

16 ANY NUCLEI IN IT THE INNER LAYERS OR THE UNDER LAYS DO, SO 

17 WHEN THERE'S AN INTERRUPTION OF THE SKIN WE PUT ON THIS BLUE 

18 DYE THAT STAINS THE NUCLEAR MATERIA:L, AND IF IT'S -- IF THE 

19 SKIN IS INTACT, IT JUST WASHES RIGHT OFF BECAUSE THERE'S 

20 NOTHING THERE FOR IT TO ADHERE TO IF THE SKIN IS NOT 

21 INTACT, IF THERE IS AN INTERRUPTION IN THE OUTER LAYERS OF 

22 SKIN, THEN THE DYE ACTUALLY ADHERES TO IT AND WE CAN SEE IT 

23 AND THAT'S WHAT YOU'RE SEEING RIGHT HERE AND THESE ARE THE 

24 SMALL AREAS THAT I HAVE -- THAT I'VE GOTTEN DRAWN RIGHT UP I 

25 HERE, BUT THESE ARE THE TWO PRIMARY FINDINGS LET'S SEE 
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1 THIS IS THE CLITORAL HOOD WHICH IS THIS AREA 

2 THE COURTa DOCTOR, WOULD YOU IDENTIFY WHAT THE 

3 EXHIBIT NUMBER IS OF THE 

4 THE WJ:'l"NBSS a OKAY THIS IS EXHIBIT NUMBER 12 

5 TBB COURTa ALL RIGHT 

6 TBB WJ:'1'NBSS I AND I WAS JUST TALKING ABOUT - - WHEN 

7 WAS TALKING ABOUT THE INNER ASPECT OF THE LABIA, THAT WAS 

8 EXHIBIT 11, AND WHEN I WAS TALKING ABOUT THE FINDINGS ON THE 

9 URETHRA AND THE HYMEN, THAT WAS EXHIBIT 10 

10 

11 

12 

13 

14 

15 

16 

17 

'l'BB COURT I THANK YOU, MA I AM 

'l'IIB WJ:TNBSS I YOU I RE WELCOME BUT THI S IS THE 

CLITORAL HOOD, 11M BACK ON 12 NOW THIS IS THE CLITORAL HOO 

AND YOU CAN SEE RIGHT HERE WHERE THERE'S LACERATIONS OR 

INTERRUPTIONS IN THE SKIN THAT GO FAIRLY DEEP RIGHT TO HERE 

THEN YOU CAN ALSO SEE THE LITTLE ~~ ON THE - - ON THE OTHE 

SIDE, BUT THESE ARE THE PICTURES THAT ACTUALLY DOCUMENT ALL 

OF THESE FINDINGS 

18 MS. BRXSBJ:lh THANK YOU OKAY THANK YOU OKAY 

19 YOU CAN HAVE A SEAT 

20 '1'IIB COURT a LADIES AND GENTLEMEN, I DON'T MIND YOU 

21 PASSING THOSE PHOTOGRAPHS AROUND OR PRINTS, BUT DON'T MISS 

22 THE TESTIMONY AS I TOLD YOU, THE EXHIBITS WILL GO WITH YOU 

23 TO THE JURY ROOM---

24 

25 

HS. BRJ:SBJ:R: THAT'S TRUE 

'l'BE COURT: - - - BUT THE TESTIMONY WON'T IF YOU MIS 
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1 IT, YOU'RE .ruST OUT OF LUCK SO MAKE SURE THAT YOU 

2 UNDERSTAND WHAT'S BEING SAID AND HEAR WHAT'S BEING SAID HERE 

3 TODAY 

4 BY MS BRISBIN 

5 Q YOU HAVE GONE OVER THE INDIVIDUAL FINDINGS 

6 SUMMARIZE IN GENERAL WHAT THE FINDINGS OF MS SANDERS' SEXU 

7 ASSAULT EXAMINATION WERE? 

8 A THE FINDINGS, PARTICULARLY THE LACERATIONS AND THE 

9 TRAUMA TO THE HYMEN, ARE DIAGNOSTIC OF BLUNT-FORCE-

10 PENETRATIVE TRAUMA, AND THE FINDINGS TOGETHER ARE CONSISTENT 

11 WITH THE HISTORY THAT SHE GAVE OF A PAINFUL SEXUAL ASSAULT 

12 MS. BRJ:SBJ:N: THANK YOU I DON'T HAVE ANY FURTHER 

13 QUESTIONS PLEASE ANSWER ANY THE DEFENSE HAS 

14 CROSS-EXAMINATION 

15 BY MS BROWN 

16 Q DR GIBBS, YOU'VE TESTIFIED THAT THE FINDINGS ARE 

17 

18 

19 

20 

21 

22 

23 

24 

DIAGNOSTIC OF BLUNT-FORCE-PENETRATIVE TRAUMA MEANING THAT 

IT'S DIAGNOSTIC OF A PAINFUL SEXUAL ASSAULT WAS THAT WHAT 

YOU .ruST SAID? 

A NO ACTUALLY THOSE ARE TWO DIFFERENT TERMS 

Q OKAY 

A WE USE MEDICAL CERTAINTY ON THE PHYSICAL FINDINGS 

THAT ARE IN THE CATEGORIES OF NORMAL, NONSPECIFIC 

NONSPECIFIC MEANS THAT THAT CAN CAUSE IT, BUT SO CAN A LOT 0 

25 OTHER THINGS AND YOU CAN'T WEIGH THAT OUT SUSPICIOUS OF 
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1 MEANS THAT IT MAKES YOU STRONGLY CONSIDER A CAUSE, BUT IT 

2 DOESN IT REALLY GIVE YOU MUCH INFORMATION ABOUT THE LEVEL OF 

3 MEDICAL CERTAINTY CONSISTENT WITH AS IT RELATES TO PHYSI 

4 FINDINGS MEANS MORE PROBABLE THAN NOT, AND DIAGNOSTIC MEANS 

5 THAT YOU CAN LOOK AT THEM WITHOUT ANY OTHER HISTORY, THAT YO 

6 CAN TELL THAT I S WHAT CAUSED IT WHEN YOU LOOK AT HER, THEN 

7 THE FINDINGS -- PHYSICAL FINDINGS ARE DIAGNOSTIC OF 

8 BLUNT-FORCE-PENETRATIVE TRAUMA AND THEY ARE CONSISTENT 

9 MEANING THAT, YOU KNOW, THEY ARE - - CERTAINLY CAN BE 

1.0 EXPLAINED BY HER HISTORY 

1..1. 

1.2 

13 

14 

15 

16 

17 

18 

19 

Q THEY COULD BE EXPLAINED BY OTHER POTENTIAL FACTORS 

AS WELL, CORRECT? 

A YES 

Q WHAT WOULD SOME OF THOSE FACTORS BE~OR WHAT WOULD B 

OTHER CAUSES FOR THAT DIAGNOSIS? 

A THE MAIN FACTOR THAT WOULD BE AN ALTERNATIVE 

EXPLANATION WOULD BE A FORM OF CONSENSUAL INTERCOURSE THAT 

WAS FAIRLY ROUGH AND FAIRLY PAINFUL THAT WOULD THEN CAUSE 

TRAUMA TO THOSE AREAS 

20 Q NOW, ACCORDING TO YOUR YOU DID NOT ACTUALLY DO 

21 THE EXAM OF MS SANDERS, CORRECT? 

22 

23 

A 

Q 

NO, I DID NOT 

BUT YOU HAVE HAD THE OPPORTUNITY TO REVIEW THAT 

24 AND YOU ACTUALLY USED THAT EXAM TO MAKE YOUR DIAGNOSES, 

25 CORRECT? 



l 

l 

[ 

I 

DR ELIZABETH GIBBS - CROSS-EXAM BY MS BROWN 

A 

Q 

WOMAN? 

A 

Q 

YES THAT'S CORRECT 

AND SHE PRESENTED AT THAT TIME AS A 58-YEAR-OLD 

IS THAT RIGHT? 

S9 YEARS OLD 

59 YEARS OLD AND SHE HAD HAD A HYSTERECTOMY? 

A YES, SEVERAL YEARS AGO 

Q AND SO SHE -- IS IT FAIR TO SAY SHE WAS 

POSTMENOPAUSAL? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 A IT'S KIND OF HARD AND, QUITE HONESTLY, I DON'T KNOW 

10 

11 

12 

13 

BECAUSE IT'S NOT IN THE RECORD WHETHER WHEN THEY DID A 

HYSTERECTOMY THEY TOOK HER OVARIES OUT IF THE OVARIES ARE 

REMOVED, THEN ~ - THEN THERE IS NO ESTROGEN THAT'S BEING 

PRODUCED BY THE OVARIES IF THE OVARIES HAVEN'T BEEN 

14 REMOVED, TH~ THEY CAN PRODUCE ESTROGEN UNTIL SHE REACHES 

15 MENOPAUSE, BUT I DO KNOW THAT LOOKING AT THE GRAPHIC VIDEO 

16 PRINTS THAT HER SKIN WAS -- WAS MORE CONSISTENT WITH SOMEONE 

17 WHO WAS AT THE VERY LEAST IN EARLY MENOPAUSE 

18 Q SO THE SKIN THAT YOU - - THAT YOU SAW LOOKED AS 

19 THOUGH IT DID NOT OR IT HAD DIMINISHED ESTROGEN 

20 A YES THAT'S CORRECT 

21 Q AND I BELIEVE YOU TESTIFIED EARLIER THAT WHEN A 

22 WOMAN'S ESTROGEN LEVELS DROP, THAT SKIN IS MORE PRONE TO 

23 TEARING 

24 

25 

A 

Q 

YES THAT'S CORRECT 

AND THAT'S ACROSS THE BOARD, NOT PARTICULARLY -- NO 
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1 SPECIFIC TO MRS SANDERS BUT---

2 A YES 

3 

4 

5 

Q 

A 

Q 

---FOR ANY WOMAN THAT'S TRUE. 

THAT'S CORRECT 

SO ANY WOMAN IN THAT SITUATION WITH LOWERED 
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6 ESTROGEN, HER SKIN IS GOING TO TEAR MORE EASILY THAN A WOMAN 

7 WITH NORMAL ESTROGEN LEVELS IS THAT CORRECT? 

8 

9 

10 

A 

Q 

A 

YES 

AND I MEAN THE SKIN IN THIS GENITAL AREA, THE- -­

RIGHT I MEAN EVERYBODY---

11 Q I'LL CALL IT F N 

12 A OKAY EVERYBODY IS DIFFERENT AND SO I DON'T WANT 

13 MAKE IT ACROSS THE BOARD, BUT AS TRENDS GO AND AS PATl'ERNS 

'" 14 GO, YES, THE LOWER YOUR ESTROGEN THE MORE LIKELY YOU ARE TO 

15 TEAR WITH TRAUMA 

16 Q AND SO WOULD IT BE FAIR TO SAY THAT IT TAKES LESS 

17 TRAUMA TO MAKE THIS KIND OF INJURY IN SKIN THAT IS - - THAT 

18 HAS LESS ESTROGEN THAN IN SKIN WITH NORMAL ESTROGEN LEVELS 0 

19 DO I NEED TO REPHRASE THAT QUESTION? 

20 

21 

A 

Q 

COULD YOU REPHRASE IT? 

IN A WOMAN WHO HAS LOWER ESTROGEN LEVELS, WILL IT 

22 TAKE LESS FORCE OR TRAUMA FOR TEARING TO OCCUR OR FOR THESE 

23 KINDS OF INJURIES TO OCCUR THAN FOR A WOMAN WITH NORMAL 

24 ESTROGEN LEVELS? 

25 A YES 
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Q AND I BELIEVE YOU STATED THAT THE DIAGNOSTIC 

FINDINGS COULD HAVE BEEN DUE TO ROUGHER CONSENSUAL 

INTERCOURSE, DIDN'T JUST HAVE TO BE NONCONSENSUAL TRAUMA, 

4 CORRECT? 

5 A IF YOU TAKE THE - - IF YOU TAKE THE PHYSICAL 

6 ALONE, THAT'S CORRECT THAT WASN'T THE HISTORY THAT WAS 
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7 GIVEN, BUT IF YOU LOOK AT THE PHYSICAL FINDINGS ALONE WITHO 

8 ANY HISTORY, THAT WOULD BE CORRECT 

9 Q WHAT OTHER TYPES OF EXAMS WERE CONDUCTED OF MS 

10 SANDERS? 

11 A SHE HAD EVIDENCE COLLECTION THE EVIDENCE 

12 COLLECTION INCLUDED HAIR SAMPLES, PUBIC HAIR SAMPLES, PUBIC 

13 HAIR COMBINGS THERE WAS A HISTORY OF BEING LICKED IN HER 

14 EAR AND SO THAT AREA WAS ACTUALLY SWABBED FOR SALIVA A 

15 KNOWN SALIVA SAMPLE WAS ALSO TAKEN HER UNDERWEAR WAS 

16 COLLECTED EVEN THOUGH THIS WAS - - THIS WAS NOT THE UNDERWEAR 

17 THAT SHE HAD ON AT THE TIME I BELIEVE SHE HAD ALREADY GI 

18 THOSE TO LAW ENFORCEMENT 

19 A WET PREP WAS DONE WHICH MEANS THAT THE VAGINAL 

20 FLUIDS THAT WERE LOOKED AT UNDER THE MICROSCOPE THAT THAT 

21 THAT WAS DONE THAT WAS NEGATIVE AND GRETCHEN DID NOT 

22 THAT VAGINAL SWABS HAD BEEN TAKEN, BUT SHE DID DO A WET PREP 

23 AND I WOULD IMAGINE THAT SHE DID TAKE THOSE, BUT QUITE 

24 HONESTLY THEY'RE NOT MARKED ON THE -- ON THE CHART 

25 Q AND WHO IS GRETCHEN AGAIN? 
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A 

Q 

GRETCHEN OVERSTOLZ WAS THE FORENSIC NURSE EXAMINER 

OKAY SO THOSE SWABS -- SO EVEN THOUGH IT'S NOT 

3 MARKED, THOSE SWABS WERE TAKEN 

4 A YES, I BELIEVE THEY WERE 

5 Q WHAT IS THE PURPOSE OF ALL THOSE SWABS AND 

6 EVERYTHING THAT YOU JUST MENTIONED? WHAT'S THE PURPOSE OF 

7 THAT? 

8 

9 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

00 YOU WANT ME TO GO ONE BY ONE? 

SURE 

THE HAIR SAMPLES - - THE REASON WE TAKE HAIR SAMPLES 

IS BECAUSE SOMETIMES LAW ENFORCEMENT WILL GO TO THE SCENE OF 

THE INCIDENT AND TO ESTABLISH OR FOR THE POSSIBILITY OF 

ESTABLISHING THAT THE PERSON WAS ACTUALLY AT THE SCENE THEY 

CAN TAKE HAIR SAMPLES THAT WERE COLLECTED AT THE SCENE ~ 

SOMETIMES, IF THEY'RE PRESENT, AND COMPARE THEM TO THE HAIR 

16 SAMPLE OF THE -- OF THE PATIENT AND SEE IF IT'S A MATCH SO, 

17 THEREFORE, WE HAVE TO PULL SEVERAL -- SEVERAL HAIRS FROM 

18 DIFFERENT PARTS OF THE HEAD 

19 THE PUBIC HAIR COMBINGS, WE 00 THOSE BECAUSE 

20 SOMETIMES WITH - - WITH GENITAL-TO-GENITAL CONTACT SOME HAIRS 

21 CAN BE SHED FROM THE -- FROM THE ACCUSED AND THAT CAN BE USE 

22 TO HELP DETERMINE, YOU KNOW, WHETHER THEY'RE THERE, IF THOSE 

23 ARE PRESENT AND THEN TO HAVE A MATCH FOR TELLING THE 

24 DIFFERENCE BETWEEN THE PATIENT AND ANOTHER PERSON, WE HAVE T 

25 PULL SAMPLES OF THE PATIENT'S PUBIC HAIR 
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1 THE SALIVA, THE REASON THAT WE GET SALIVA IS BECAUS 

2 THERE ARE CERTAIN SUBSTANCES THAT ARE SECRETED IN THE 

3 POPULATION AND IT' S NOT ANYWHERE CLOSE TO DNA BUT THAT 

4 SOMETIMES YOU CAN, YOU KNOW, KIND OF NARROW DOWN THE 

5 POPULATION IF YOU HAVE A SUBSTANCE OR BODILY FLUIDS FROM 

6 ANOTHER PERSON AND YOU HAVE THE SAME BODILY FLUIDS FROM THE 

7 PATIENT AND YOU CAN TELL THAT THEY' RE DIFFERENT PEOPLE AND 

8 THAT' S WHY WE COLLECT THE SALIVA 

9 THE BLOOD WE COLLECT FOR DNA THE VAGINAL SWABS 

10 ARE LOOKING FOR ANY KIND OF LUBRICANT OR SOMETIMES DEBRIS 

11 THAT GETS IN THAT AREA IF THE INCIDENT OCCURRED IN THE WOODS 

12 OR SOMEPLACE LIKE THAT AND ALSO LOOKING FOR SEMEN OR BODILY 

13 FLUIDS FROM THE PERSON WHO' S ACCUSED AND THE WET PREP IS T , 

14 LOOK FOR SPERM UP UNDERNEA~H THE MICROSCOPE I THINK THAT I S 

15 ALL OF THEM 

16 Q OKAY WHAT ABOUT PHYSICAL EXAMINATION? ANY -- DO 

17 YOU DO ANY OTHER TYPE OF PHYSICAL EXAMINATION LOOKING FOR 

18 BRUISING OR ANYTHING LIKE THAT? 

19 A YES YES 

20 Q AND THAT EXAM WAS CONDUCTED IN THIS CASE? 

21 A YES 

22 Q AND WHAT WHAT BRUISES WERE NOTED? 

23 A SHE HAD THE PETECHIAE THAT WAS ON HER PALATE THAT 

24 TALKED ABOUT AND THEN SHE HAD A BRUISE ON HER FOREHEAD, BUT 

25 NOT TO CONFUSE YOU SHE WAS VERY CLEAR THAT THE BRUISE HAD 
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1 OCCURRED FROM JUST AN INCIDENTAL TRAUMA THAT HAD HAPPENED 

2 EARLIER 

3 Q THERE WAS NO BRUISING NOTICED ON HER ARMS? 

A 

Q 

A 

NO 

NO BRUISING NOTICED ON HER SHOULDERS? 

THERE WAS NO BRUISING ANYWHERE ELSE ON THE SKIN 
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4 

5 

6 

7 

8 

9 

Q. AND THAT -- AGAIN, THAT WAS -- EXAMINATION IS DONE 

IN THAT -- FOR THAT AS WELL? 

10 

11 

A YES 

o NOW, YOU MENTIONED THAT BLOOD IS DRAWN---

A YES 

12 Q ---IN THE COURSE OF THAT AND THAT'S DONE FOR 

13 TOXICOLOGY AS WELL AS SEROLOGY OR DNA ? 

14 A SOMETIMES w8 DRAW FOR TOXICOLOGY WE DON'T ALWAYS 

15 DO IT IT'S A DIFFERENT TUBE AND WE DON'T ALWAYS DO THAT 

16 IN THIS CASE IT WAS ONLY - - ONLY A LAVENDER-TOP TUBE WAS 

17 DRAWN FOR SEROLOGY, NOT FOR TOXICOLOGY 

18 Q WHY WAS A TOXICOLOGY TUBE NOT DRAWN? 

19 A THERE WAS NO HISTORY OF ANY SUBSTANCES BEING 

20 INGESTED AT THE TIME OF THE ASSAULT 

21 Q NONE THAT WAS - - THERE WAS NO HISTORY? 

22 

23 

A 

Q 

THERE WAS NO HISTORY GIVEN, CORRECT 

AND JUST FOR EXPLANATION PURPOSES, WHAT IS 

24 TOXICOLOGY? 

25 A TOXICOLOGY IS WHERE THEY TAKE THE BLOOD AND TAKE IT 
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1 TO THE -- WELL, ALL THE EVIDENCE COLLECTED GOES IN A KIT AND 

2 THEN LAW ENFORCEMENT TAKES IT TO OUR STATE LAW ENFORCEMENT 

3 DIVISION AND THEN THEY PROCESS IT AND WHAT THEY WERE 

4 PROCESSING TOXICOLOGY FOR ARE LEVELS OF DRUGS, MEDICATIONS, 

5 AND ALSO FOR ALCOHOL 

6 Q OKAY ARE THERE ANY - - ARE THERE ANY OTHER CULTURE 

7 DONE AS FAR AS - - YOU MENTIONED - - YOU MENTIONED EARLIER THA 

8 TESTING IS DONE FOR SEXUALLY TRANSMITTED DISEASES 

9 A WE DON'T TEST SOMETIMES WE TREAT PROPHYLACTICALLY 

10 WHENEVER WE SEE SOMEBODY THAT'S VERY, VERY CLOSE IN PROXIMI 

11 TO THE TIME OF THE INCIDENT, THEN THE CULTURES WOULD COME 

[ 
12 

13 

BACK NEGATIVE ANYWAY AND SO FREQUENTLY, MOST OF THE TIME 

ACTUALLY, WE GO AHEAD AND TREAT WE GIVE ANTIBIOTICS WE 

l, - 14 GIVE ZYTHROMAX AND FLAGYL walCH WOULD TREAT FOR GONORRHEA 

15 CHLAMYDIA AND TRICHOMONAS 
I 

16 Q OKAY NOW, THE YOU WORK WITH - - LET ME REPHRASE 

17 THAT YOU HAVE ACTUALLY TWO DIFFERENT TYPES OF FORMS AND 

18 REPORTS THAT YOU FILL OUT, CORRECT? 

19 A YES THAT'S CORRECT 

20 Q COULD YOU EXPLAIN THE DIFFERENCE? 

21 A THE STATE LAW ENFORCEMENT DIVISION, S LED , THEY 

22 ACTUALLY PUBLISH THE PROTOCOL THAT IS IN THE EVIDENCE 

23 COLLECTION KIT THAT PROTOCOL IS DESIGNED AS -- PRIMARILY 

24 A TOOL FOR LAW ENFORCEMENT IT HELPS WITH THE INVESTIGATION 

25 AND IT ALSO HELPS WITH THE LAB TECHS WHEN THEY GO TO PROCESS 
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1 THE INFORMATION 

2 LAW ENFORCEMENT 

SO THAT FORM IS DONE REALLY PRIMARILY FOR 

BECAUSE WE ARE A HEALTHCARE FACILITY AND W 

3 DO PROVIDE FORENSIC HEALTHCARE, THERE'S MORE INFORMATION THA 

4 WE NEED SPECIFICALLY AROUND PAST MEDICAL HISTORY, SYMPTOMS 

5 THEY MIGHT BE HAVING, ALSO MEDICATIONS, THOSE KINDS OF THING 

6 AND THEN, QUITE HONESTLY, WE LIKE A MORE DETAILED FORM TO BE 

7 ABLE TO RECORD THE PHYSICAL FINDINGS 

8 Q SO YOU GENERALLY WOULD 00 EVERYTHING THAT IS 

9 PRESCRIBED IN THE S.L E.D PROTOCOL AND THEN ADD TO IT WITH 

10 YOUR OWN FORM? 

11 A WE DON'T ALWAYS 00 EVERYTHING WE DO THE PARTS THA 

12 ARB PERTINENT TO US THE S LED PROTOCOL IS A GUIDELINE 

13 IT'S NOT A DOGMA PROTOCOL IT'S A GUIDELINE, BUT WE DO TRY 

14 AND BE AS THOROUGH AS WE CAN 

15 Q NOW, THE S LED PROTOCOL ASKS THAT - - ASKS THAT 

16 CERTAIN TESTS BE DONE, CORRECT? 

17 A WELL, IT SUGGESTS THAT THEY BE DONE YOU DON'T HA 

18 TO DO ALL OF THE TESTS THAT ARE IN THE PROTOCOL 

19 Q THEY SUGGEST, FOR EXAMPLE, A URINALYSIS BE DONE 

20 

21 

22 

A 

Q 

A 

CORRECT 

WHAT WOULD BE THE PURPOSE OF A URINALYSIS? 

LOOKING FOR BLOOD, WELL, AND SOMETIMES SPERM 

23 SOMETIMES SPERM CAN ACTUALLY BE IN THE URINE, BUT THAT'S VER 

24 UNUSUAL BUT REALLY WHAT THEY'RE MAINLY LOOKING FOR IS 

25 BLOOD 
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1 Q WAS A URINALYSIS CONDUCTED IN THIS CASE? 

2 A I DON'T THINK IT WAS IN HER CASE WE COULD 

3 CERTAINLY LOOK AT THE GENITAL AREA AND SEE THAT THERE WAS 

4 BLOOD PRESENT, BUT LET ME LOOK AGAIN TO BE SURE I TOOK MY 

5 CHART APART FOR THE PICTURES LET ME GET TO NO, A 

6 URINALYSIS WAS NOT DONE IN HER CASE 

7 Q WHY WOULD THAT NOT HAVE BEEN DONE? 

8 A WE COULD LOOK AT THE GENITAL FINDINGS AND REALIZE 

9 THAT IT WOULD BE POSITIVE FOR BLOOD EVEN MICROSCOPIC BLOOD 

10 SHOWS UP ON A URINALYSIS SO, YOU KNOW, I MEAN SHE CERTAINL 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COULD HAVE CHOSEN TO DO ONE, BUT IT WAS NOT NECESSARY 

Q NOW, THERE ARE ALSO SEVERAL CULTURES LISTED ON THE 

S LED PROTOCOL G C CULTURE, ORAL, VAGINAL, AND RECTAL 

WHAT IS THAT? ..... 

A THE GONORRHEA CULTURE IS THE G C CULTURE, AND ORAL 

MEANS OF THE THROAT THEN IT'S GOT G C CULTURE VAGINAL 

THAT MEANS A GONORRHEAL CULTURE OF THE VAGINA, AND THEN A 

G C CULTURE RECTAL MEANS A GONORRHEAL CULTURE OF THE RECTUM 

OR THE ANUS 

Q AND WERE THOSE CULTURES TAKEN IN THIS CASE? 

A NO, THEY WERE NOT 

WHY NOT? Q 

A THEY WOULD NOT HAVE BEEN POSITIVE AT THAT POINT 

WERE - - WE WERE ONLY 24 HOURS OUT IT TAKES AT LEAST THREE 

DAYS AND IN SOME CASES THREE TO FIVE DAYS FOR MOST CULTURES 
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TO BE POSITIVE 

Q ALSO LISTED ON HERE WOULD BE AN H I V TEST WOULD 

THAT HAVE BEEN DONE IN THIS CASE? 

A NO 

Q WHY NOT? 

A AN H I V WON'T TURN POSITIVE FOR AT A MINIMUM FIVE 

OR SIX WEEKS AND THE RECOMMENDATION IS TO HAVE THAT DONE AT 

SIX WEEKS, TWELVE WEEKS, AND SIX MONTHS AND SHE WAS 

REFERRED TO HER PRIMARY CARE PHYSICIAN FOR SEXUALLY-

TRANSMITTED-INFECTION TESTING AND FOR H I V TESTING 

o ARE YOU AWARE OF WHETHER OR NOT THERE WAS ANY 

FOLLOW-UP? 

A I'M NOT AWARE, BUT I KNOW THAT MS OVERSTOLZ DID 

TALK TO HER PRIMARY CARE PROVIDER ~ 

Q ABOUT DOING THOSE---

A YES 

Q - - -KINDS OF TESTING? NOW, AGAIN BACKING UP, 

18 GOING TO TRY TO USE ANY OF THESE TERMS THAT YOU USED, BUT 

19 GENITAL INJURIES THAT YOU DESCRIBED THAT YOU DREW OUT---

20 A UH-HUH 

21 Q ---ON THE DIAGRAM AND POINTED OUT IN THE PICTURES, 

22 WOULD ANY OF THOSE INJURIES HAVE BEEN -- COULD -- LET ME 

23 REPHRASE COULD ANY OF THOSE INJURIES HAVE BEEN WORSENED BY 

24 RUBBING WITH A WASHCLOTH TO CLEANSE THE AREA AFTER THE 

2S INCIDENT? 
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1 A NO, I DON'T THINK SO I MEAN, THE INJURIES THAT I 

2 SAW - - I MEAN, THAT WOULD BE PRETTY PAINFUL WHEN PEOPLE 

3 WASH WITH A WASHCLOTH, IF THEY'RE -- IF THEY'RE CAUSING PAIN, 

4 THEN THEY TYPICALLY WOULD NOT DO THAT THEY WOULDN'T DO IT 

5 TO THAT EXTENT 

6 Q WERE THERE ANY SPERM PRESENT? 

7 A NO THERE WERE - - WELL, THERE WERE NO - - THERE WE 

8 NO SPERM SEEN UNDER THE MICROSCOPE WET PREPS ARE ONLY ABO 

9 50 PERCENT SENSITIVE, SO YOU'RE ONLY GOING TO CATCH ABOUT 

10 HALF OF THEM BUT I -- AND I DON'T KNOW WHAT THE S.L E D. 

11 REPORT SAID 

12 Q OKAY HOW LONG AFTER - - HOW LONG AFTER AN INCIDENT 

13 DO YOU EXPECT TO STILL SEE - - I THINK YOU CALL IT MOTILE 

15 A MOBILE SPERM? 

16 Q MOBILE SPERM 

17 A YOU KNOW, IT REALLY DEPENDS ON - - ON THE PATIENT 

18 ON THE CONDITIONS IN THE VAGINA, BUT USUALLY YOU CAN CATCH 

19 SPERM THAT -- MOBILE JUST MEANS OR MOTILE JUST MEANS THAT 

20 IT'S STILL ALIVE AND SWIMMING WITHIN 24 HOURS SOMETIMES AS 

21 FAR OUT AS 36 HOURS BUT USUALLY WITHIN 24 HOURS 

22 Q NOW, WOULD - - WHAT KIND OF - - WHAT KIND OF AN EXAM 

23 IS DONE TO DETERMINE THE PRESENCE OF SEMEN? IS IT JUST AN 

24 EXTERNAL? IS IT AN INTERNAL EXAM? WHAT KIND OF SWABS ARE 

25 TAKEN FOR THAT? 
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A THE SWABS THAT ARE TAKEN ARE ACTUALLY AT THE 

ENTRANCE AND THEN ALSO INSIDE THE VAGINA 

Q BACK NEAR THE CERVIX? 

A YES WELL, NEAR - - THERE I S A - - THERE I S A LITTLE 

BULBUS AREA THAT IS - - THAT I S WHERE THE CERVIX KIND OF 

CRADLES AND SO WE TRY AND GO IN POSTERIORLY AND INFERIORLY 

MEANING TOWARDS THE BACK AND DOWN SO THAT YOU CATCH THAT 

LITTLE SORT OF BULBUS AREA 

Q AND AGAIN ARE YOU AWARE OF ANY S LED RESULTS THA: 

10 CAME IN---

11 A 11M NOT AWARE OF ANY S LED RESULTS WE'RE NOT 

12 ALLOWED TO GET THE - - THE RESULTS 

13 Q OKAY THANK YOU VERY MUCH 1 HAVE NO FURTHER 

0,,14 QUESTIONS 

A THANK YOU 15 

16 

17 

"1'HB COURT: MS BRISBIN, ANYTHING? 

REDIRECT EXAMINATION 

18 BY MS BRISBIN 

19 Q WHAT ARE SOME OF THE REASONS WHY THERE MIGHT NOT BE 

20 SEMEN PRESENT IN YOUR EXAMINATION? 

21 A THERE'S TWO - - THERE I S TWO DIFFERENT WAYS TO 

22 DETERMINE SEMEN ONE IS TO SEND THE -- THE SWABS TO S LED 

23 AND THE OTHER IS UNDER THE WET PREP I ILL TAKE THE WET PREP 

24 FIRST BECAUSE THAT'S EASIER WHENEVER WE LOOK AT THE WET 

25 PREP UNDER THE MICROSCOPE, LIKE I SAID, IT'S ONLY ABOUT 50 
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1 PERCENT SENSITIVE MEANING THAT WHEN THERE'S SPERM PRESENT 

2 WE'RE ONLY GOING TO SEE IT IN HALF OF THE CASES AND THAT'S 

3 JUST BECAUSE, YOU KNOW, AS WE'RE PUTTING SWABS IN IT'S KIND 

( I 
) 

4 OF A HIT-AND-MISS THING AND THEN YOU'RE TAKING THAT LI'rl'LE 
, 

5 SAMPLE THAT WAS - - THAT WAS TAKEN FROM THE - - THE VAGINA 

6 YOU'RE DILUTING IT AND THEN TAKING A VERY SMALL - - LIKE TWO 

7 DROPS OF THAT AND PUTTING IT ON A MICROSCOPE SO IT JUST IS 

8 A HIT-AND-MISS KIND OF THING SO FREQUENTLY THERE IS SPERM 

9 PRESENT THAT WE DON'T CATCH UNDER THE MICROSCOPE 

10 AS FAR AS THE SAMPLES THAT ARE SENT TO S LED 

11 THEY'RE LOOKING FOR SEMEN, IF A CONDOM WAS USED, FREQUENTLY 

12 THERE'S NO SEMEN IF THE PERSON DIDN'T EJACULATE, THEN 

13 THERE'S NO SEMEN IF THE PERSON HAD SOME KIND OF 

14 STERILIZATION OR WAS INFERTILE, YOU MAY FIND SEMEN BUT NOT 

15 FIND ACTUAL SPERM SO THERE'S SEVERAL DIFFERENT KINDS OF 

16 REASONS WHY 

17 Q OKAY WOULD MRS SANDERS' FINDINGS IN THE GENITAL 

18 AREA BE DIAGNOSTIC OF GENITAL TRAUMA REGARDLESS OF WHETHER 0 

19 NOT SHE HAD ESTROGEN? 

20 A OH, THERE WAS DEFINITELY GENITAL TRAUMA THERE, YES 

21 Q AND WOULD HER -- THESE INJURIES BE CONSISTENT WITH 

22 PAINFUL SEXUAL ASSAULT WHETHER OR NOT THERE WAS ESTROGEN 

23 PRESENT? 

24 A WELL, YES WELL, ACTUALLY THE DECREASE IN ESTROGEN 

25 INCREASES THE AMOUNT OF PAIN TYPICALLY ON A WHOLE SO, YES 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Q OKAY AND WOULD THE PETECHIAE IN THE ROOF OF HER 

MOUTH BE CONSISTENT WITH FORCE -- FORCIBLE ORAL SEX 

REGARDLESS OF WHETHER THERE WAS ESTROGEN IN HER SYSTEM? 

A THE ESTROGEN DOES NOT AFFECT THE MOUTH AT ALL SO 

REGARDLESS OF HER ESTROGEN LEVEL, THE PETECHIAE IN THE MOUTH 

WOULD - - THAT WOULD NOT BE AFFECTED 

lIS. BRJ:SBJ:Na THANK YOU 

MS. BROWN I BRIEFLY, YOUR HONOR 

RECROSS EXAMINATION 

10 BY MS BROWN 

11 Q AND BOTH THE DIAGNOSTIC FOR THE GENITAL INJURIES 

12 THE PETECHIAE ON THE - - IN THE SOFT PALATE- --

13 A RIGHT 

14 Q ---THOSE DIAGNOSES DO NOT MAKE A DETERM~NATION AS T 

15 WHETHER OR NOT THOSE ACTS WERE CONSENSUAL OR NOT IS THAT -

16 CORRECT? 

17 A WELL, THERE'S NO WAY FROM A PHYSICAL EXAM TO 

18 DETERMINE INTENT SO, NO, I CAN'T DETERMINE INTENT FROM THE 

19 PHYSICAL EXAM ALONE 

20 Q THAT COULD HAVE BEEN -- THOSE INJURIES COULD HAVE 

21 BEEN CAUSED BY A CONSENSUAL ACT 

22 A THEY'RE MUCH LESS COMMON BUT, YES, THEY COULD BE 

23 Q IT IS POSSIBLE 

24 

25 

A YES 

MS. BROWN: THANK YOU VERY MUCH 
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1 

2 

3 

THB COtJRT: ALL RIGHT DOCTOR, THANK YOU VERY MUCH 

THE WITNESS a THANK YOU 

THE COtJRT a YOU CAN STEP DOWN HAVE YOU GOT ANOTHE 

4 WITNESS YOU WANT TO CALL? 

5 lIS. BlUSBIN: YES, YOUR HONOR THE STATE CALLS 

6 MARGIE KAMINER 

7 MARGIE KAMINER, AFTER BEING DULY SWORN, 

8 TESTIFIED AS FOLLOWS 

9 THB CLBRlt: HAVE A SEAT IN THE WITNESS BOX STATE 

10 YOUR FULL NAME FOR THE COURT, SPELLING YOUR LAST 

11 '1'BB COURT: MADAM SOLICITOR, BEFORE WE GET STARTED 

12 LET ME I NEED TO MEET WITH - - WE NEED TO FIGURE OUT WHAT 

13 WE'VE GOT TO TELL THE REST OF THE JURORS SO IF Y'ALL COULD 

14 BEAR WITH US ON&- SECOND 

15 

16 

17 

lIS. BR:ISB:IN I YES, YOUR HONOR 

(PAUSE IN PROCEEDINGS 

'1'BB COURT- ALL RIGHT EXCUSE ME I'M SORRY 

18 SORRY, LADIES AND GENTLEMEN IF YOU WOULD, PLEASE 

19 HS. BR:ISB:IN: THANK YOU, YOUR HONOR 

20 DIRECT EXAMINATION 

21 BY MS BRISBIN 

22 

23 

24 

25 

Q 

A 

Q 

A 

MS KAMINER, HOW 00 YOU KNOW MARGARET SANDERS? 

WE'RE COUSINS 

AND WHERE DO YOU LIVE? 

I LIVE AT -- ON HEBERT ROAD, 726 HEBERT ROAD 

I'M 
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1 

2 

3 

Q 

A 

Q 

4 2002? 

5 

6 

7 

A 

Q 

A 

IN WHAT TOWN? 

NORWAY 

AND DID YOU SEE MARGARET SANDERS ON MARCH 2ND OF 

YES, MA'AM 

OR, EXCUSE ME, MARCH 3RD OF 2002? 

I DON'T REMEMBER WHAT DAY IT WAS, BUT IT WAS THE 

8 MORNING AFTER THAT HAD HAPPENED 
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9 Q OKAY ABOUT WHAT - - DO YOU REMEMBER ABOUT WHAT TI 

10 YOU SAW HER? 

11 A IT WAS PROBABLY AROUND 10 30 OR 11, SOMEWHERE ARO 

12 IN THERE 

13 Q OKAY AND DID MS SANDERS TELL YOU THAT SHE HAD 

14 BEEN SEXU~LY ASSAULTED? 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

YES, MA'AM 

DID SHE SAY WHEN IT HAPPENED? 

SHE SAID IT WAS THAT NIGHT 

THAT NIGHT? 

WELL, THAT - - THE EVENING, THAT SATURDAY EVENING 

20 THAT NIGHT 

21 Q THE SATURDAY EVENING AND THE NIGHT---

22 A SATURDAY NIGHT UH-HUH 

23 Q AND WHAT DAY OF THE WEEK WAS IT WHEN SHE CAME TO 

24 YOUR HOUSE? 

25 A IT WAS SUNDAY MORNING 
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L 

I 
1 Q I DON'T THINK I ASKED YOU THAT WHERE WAS IT SHE 

2 WAS WHEN SHE TOLD YOU THAT? 

3 A PARDON ME? 

4 Q WHERE DID - - WHERE WAS SHE WHEN SHE TOLD YOU ABOUT 

5 THIS? 

6 A AT MY HOUSE YES, MA' AM 

7 Q AND DID SHE CALL FIRST OR DID SHE JUST SHOW UP AT 

8 YOUR HOUSE? 

9 A NO, SHE JUST CAME UP 

10 Q OKAY AND WHAT WAS HER DEMEANOR LIKE WHEN SHE TOLD 

11 YOU ABOUT THIS? 

12 A SHE WAS VERY UPSET, CRYING, VERY UPSET 

13 Q WHAT DID YOU DO? 

14 A WELL, I TRIED TO CALM HER DOWN I HUGGED HER, YOU 

15 KNOW _ SHE WAS CRYING AND I HUGGED HER AND BROUGHT HER INTO 

16 THE LIVING ROOM AND SIT HER DOWN AND TRIED TO CALM HER DOWN 

17 AND I ASKED HER, YOU KNOW, WHAT HAD HAPPENED AND SHE TOLD ME 

18 THAT SHE HAD BEEN RAPED AND I SAID, "WELL, DO YOU WANT ME TO 

19 CALL SOMEONE? n I SAID - - SHE - - AT FIRST SHE SAID SHE WAS 

20 TOO ASHAMED, SHE DIDN'T WANT TO TELL ANYONE I SAID, "WELL, 

21 MARGARET, YOU'VE GOT TO n I SAID, "YOU CAN'T, YOU KNOW, KEE 

22 THIS" 

23 lIB. BROWN: OBJECTION TO ANY HEARSAY 

24 THE COURT I SUSTAINED 

25 BY MS BRISBIN 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

MARGIE KAMINER - CROSS-EXAM BY MS BROWN 

Q 

A 

Q 

YOU CAN'T SAY WHAT SHE TOLD YOU 

OH, OKAY 

WHAT DID YOU DO? 

1.37 

A I CALMED HER DOWN, GOT HER TO SIT DOWN, AND I CAL 

HER SON RICHARD AND TOLD HIM WHAT HAD HAPPENED AND TOLD HIM 

- - YOU KNOW, HE CAME OVER TO MY HOUSE THEN I ALSO CALLED 

HER SI STER AND THEY CAME OVER SHE WAS IN CHURCH, BUT THEN 

SHE CAME THE TIME CHURCH WAS OUT WHEN SHE GOT THE MESSAGE 

Q AND WHAT HAPPENED AFTER THAT? 

A WELL, WHEN RICHARD GOT THERE HE TOOK HER ON TO THE 

HOSPITAL AND GOT IN TOUCH WITH THE LAW, I THINK, ON THE TRIP 

TO THE HOSPITAL I DON'T KNOW ABOUT THAT NOW 

Q OKAY SO YOU DIDN'T GO WITH THEM TO THE HOSPITAL? 

A 

Q 

NO, MA'AM 

OKAY AND IS THAT PRETTY MUCH IT FOR WHAT - - YOUR 

16 PART IN IT? 

17 A YES, MA'AM 

18 Q OKAY THANK YOU PLEASE ANSWER ANY QUESTIONS THE 

19 

20 

DEFENSE HAS 

A PARDON? 

21 CROSS-EXAMINATION 

22 BY MS BROWN 

23 Q IS IT MS KAMINER? 

24 

25 

A 

Q 

KAMINER 

MS KAMINER, YOU SAID THAT MS SANDERS, YOUR COUSIN, 
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1 CAME OVER TO YOUR HOUSE ABOUT -- BETWEEN 10 30 AND 11 

2 A SOMEWHERE ALONG IN THERE, YEAH 

3 Q DID SHE USUALLY COME OVER SUNDAY MORNINGS OR COME--

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A NO, MA'AM 

Q ---OVER FOR SUNDAY DINNER? 

A NO 

Q NOW, YOU SAID THAT SHE LOOKED TO BE VERY UPSET AND 

WAS CRYING. 

A YES, MA'AM 

Q DID SHE APPEAR TO HAVE BEEN DRINKING? 

A WELL, NO, NOT APPEARED TO BE 

Q COULD YOU SMELL ANY ALCOHOL? 

A SHE HAD A CUP IN HER HAND AND SHE TOLD ME THAT SHE 

HAD MIXED HER A DRINK TO CALM HER NERVE~ 

Q SO SHE BROUGHT THAT CUP WITH HER? 

A YES, MA'AM 

Q AND YOU CALLED HER SON AND ONE OF HER SISTERS YOU 

DID NOT CALL THE POLICE 

NO, MA'AM A 

Q DID SHE - - HOW LONG WAS IT BEFORE HER SON RICHARD 

21 GOT THERE? 

22 A IT WASN'T LONG AFTER I HAD CALLED HIM I'D SAY 30, 

23 45 MINUTES 
"-

24 Q AND HOW LONG -- HOW LONG IN BETWEEN THE TIME WHEN 

2S SHE GOT TO YOUR HOUSE AND -- HOW LONG WAS IT BETWEEN THE TI 
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1 SHE GOT TO YOUR HOUSE AND YOU CALLED HER SON? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

A 

Q 

WITHIN 30 MINUTES 

OKAY 

A IT WASN'T LONG 

Q DURING THAT TIME SPAN SHE SAID THAT YOU HAD PREP~~u 

I'M GUESSING IT WAS SUNDAY 

A WELL, I WAS COOKING---

Q YOU HAD PREPARED SUNDAY LUNCH? 

A YEAH, I WAS COOKING LUNCH 

Q AND SHE ATE LUNCH? 

11 A I GAVE HER SOMETHING TO EAT, IT WASN'T MUCH BUT I 

12 CAN'T REMEMBER WHAT I EVEN HAD THAT DAY, IT'S BEEN SO LONG 

13 BUT, YEAH, SHE ATE A LITTLE BIT 

14 Q OKAY AND TH~RICHARD TOOK HER ON TO THE HOSPITAL 

15 ABOUT WHAT TIME? 

16 A AFTER HE GOT THERE, IT WAS PROBABLY 4S MINUTES TO 

17 HOUR I'M -- I'M GUESSING 

18 Q SO ABOUT WHAT TIME? JUST A - - JUST A GUESS 

19 

20 

21 

A 

Q 

A 

I DON'T KNOW 

IF SHE GOT THERE ABOUT 1. 0 - - BETWEEN 1. 0 30 AND 11-­

THEN IT WAS ABOUT 30 MINUTES WHEN HE GOT THERE SO 

22 I'D SAY FROM THE TIME SHE GOT THERE IT WAS PROBABLY ABOUT AN 

23 HOUR AND A HALF 

24 Q TILL ABOUT 12 30 OR 1 BECAUSE HER SISTER HAD COME -

25 HAD GOTTEN BACK FROM CHURCH, RIGHT, AND THEN HAD COME OVER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

MARGIE KAMINER - CROSS-EXAM BY MS BROWN 

THE HOUSE? 

A WELL, HE WAS THERE NOW BEFORE THE SISTER CAME 

Q OKAY BUT THE SISTER WAS AT CHURCH WHEN YOU 

ORIGINALLY CALLED 

A 

Q 

A 

Q 

A 

UH-HUH 

SO SHE---

AND I LEFT A MESSAGE ON HER MACHINE 

UH-HUH 

WHEN SHE GOT HOME AND GOT THE MESSAGE, THEN SHE 

10 ON OVER 

11 

12 

Q 

A 

OKAY CHURCH GETS OUT AROUND 12 IF YOU' RE LUCKY 

YEAH WELL, SHE WAS STILL THERE THEN YEAH. 

140 

13 Q OKAY SO IT WOULD HAVE BEEN AT LEAST 12 30 OR 1 00 

14 BEFORE THEY WOULD HAVE LEFT 

15 

16 

17 

A YEAH 

MS. BROWN: 

ONE MOMENT (PAUSE) 

OKAY OKAY BEG THE COURT' S INDULGENC 

NO FURTHER QUESTIONS 

18 TIIB COURT: ALL RIGHT. THANK YOU, MA'AM YOU MAY 

19 STEP DOWN LET ME SEE Y'ALL JUST A MINUTE 

20 (WHEREUPON, A BENCH CONFERENCE WAS HELD ) 

21 TBB COURT: ALL RIGHT DO YOU WANT TO CALL YOUR 

22 NEXT WITNESS? 

23 MS. BRl:SBXN: THE STATE CALLS DIANE WARREN 

24 DIANE WARREN, AFTER BEING DULY SWORN, TESTIFIE 

25 AS FOLLOWS 
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1 TBB CLERk: HAVE A SEAT IN THE WITNESS BOX STATE 

2 YOUR FULL NAME FOR THE COURT, SPELLING YOUR LAST 

3 TBB wUKCSSz DIANE WARREN W-A-R-R-E-N 

4 DIRECT EXAMINATION 

5 BY MS BRISBIN 

6 Q MS WARREN, WHERE ARE YOU EMPLOYED? 

A RAINBOW GAS GARDENS EVERYBODY KNOWS IT AS THE 

8 B 'P. 

9 OKAY THAT'S THE SAME PLACE AS THE RAINBOW 

10 A .. YES 

11 Q OKAY AND IT'S A GAS STATION? 

12 A YES, MA'AM 

13 Q DO YOU HAVE MECHANICS THERE OR JUST GAS? 

14 A JUST GAS 

15 Q OKAY HOW LONG HAVE YOU WORKED THERE? 

16 A FIVE YEARS 

17 Q AND WHAT'S YOUR POSITION THERE? 

18 A STORE MANAGER 

19 Q DO YOU HAVE VIDEO SURVEILLANCE CAMERAS IN THE STORE 

20 A YES, MA'AM 

21 Q AND WAS THERE A VIDEOTAPE IN THE SURVEILLANCE 

22 CAMERAS ON MARCH 2ND OF 2002? 

23 A YES 

24 Q DO YOU KNOW - - DID YOU HAVE THE OPPORTUNITY TO WAT 

25 THAT VIDEO? 
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1 A NO I NORMALLY PULL THEM WHEN I COME IN I PULL 

2 THEM AND I MARK THEM OR I PUT THEM BACK IN THE SLOT AND PUT 

3 THEM BACK SO I'LL KNOW WHICH DAY, AND THEN I PUT A NEW ONE I 

4 WHICH MEANS I WOULD HAVE PUT A SUNDAY ONE OR A SATURDAY --

5 I'D HAVE PUT A SATURDAY IN BECAUSE I'D HAVE PULLED FRIDAYS 

6 AND I'D PUT SATURDAYS IN THERE 

7 Q OKAY WHEN DID YOU PULL SATURDAYS? 

9 

10 

A 

Q. 

A. 

SUNDAY 

OKAY AND WHAT DID YOU DO WITH THAT TAPE? 

I PUT IT IN ITS -- IN THE CONTAINER, IN THE HOLDER 

11 THAT VIDEOS COME IN I PUT IT ON MY - - ON MY VCR HOLDER 

12 THERE WHERE I PLACE ALL MY VIDEOS 

13 Q OKAY AND DO YOU PLACE THEM ACCORDING TO THE DATE? 

14 A I TRY TO YOU KNOW, I TRY TO PUT THEM LIKE r..':0NDAY 

15 THROUGH SUN -- MONDAY THROUGH SUNDAY SO IF ANYBODY NEEDS ONE, 

16 MY SUPERVISOR, OR IF SOMEBODY TELLS ME ABOUT AN INCIDENT THA: 

17 TOOK PLACE THAT -- THAT I NEED TO LOOK AT, I CAN GO RIGHT TO 

18 THAT DAY 

19 Q OKAY AND WERE YOU ABLE TO DETERMINE WHICH TAPE 

20 CAME FROM MARCH 2ND OF 2002? 

21 A YEAH, BECAUSE I HAD LIKE I SAID, I'VE GOT THEM 

22 LINED UP AND I HAD JUST PUT THE TAPE RIGHT -- YOU KNOW, RIGR 

23 THERE SO I KNEW THE BOTTOM LAYER WAS WHAT I 

24 FOR THE ENDING OF THAT WEEK 

25 Q OKAY AND IS THERE -- ON THE VIDEOTAPE ITSELF DOES 
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1 IT TELL YOU WHAT DATE IT I S FROM? 

2 A YES, MAlAM, AND THE TIME IS OFF ON IT DUE TO 

3 DAYLIGHT SAVINGS TIMES 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

HOW MUCH IS IT OFF? 

I THINK IT I S ABOUT AN HOUR. 

WHAT ABOUT THE DATE? 

THE DATE MIGHT BE OFF, TOO, BECAUSE WE'VE HAD --

WEIVE HAD SOME PROBLEMS EVERY NOW AND THEN WITH THE VCR 

NOT PUTTING THE RIGHT DATE ON, BUT IF -- WE HAVE WHAT WE CAL 

INTERFACINGS IN OUR CAMERAS AND IN OUR REGISTERS, AND WHAT 

INTERFACING IS WHEN A CUSTOMER PURCHASES AND I CAN ALWAYS 

- - IF THE DATE I S NOT RIGHT, THEN I CAN ALWAYS DO THIS I 

PULL THE VIDEO UP, GO TO THE INTERFACING, AND ON THE 

INTERFACING IT WILL GIVE ME THE NAME OF MY LOCA"lION, 

PERSON -- WHAT THEY BOUGHT, THE DATE AND THE TIME, AND THAT I 

HOW I KNEW I HAD THE PROPER TAPE WAS BECAUSE---

Q YOU COMPARE THE INTERFACING -- IS THAT INTERFACING 

ON THE CASH REGISTER? 

A YES, MAlAM 

Q SO YOU COMPARED THE TAPE WITH THE INTERFACING ON TH 

CASH REGISTER TO COME UP WITH THE DATE? 

A YES, MA'AM 

Q OKAY SO WHAT DID YOU DO WITH THE TAPE FROM THAT 

24 DATE---

25 A WELL, I TOOK IT---
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2 

3 
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o ---AFTER DETERMINING WHAT -- WHICH TAPE WENT WITH 

THAT DATE? 

A WELL, I PUT IT - - I PUT IT WHERE THE TAPES WENT, 

144 

4 ON MONDAY - - I BELIEVE IT WAS MONDAY - I DON' T I<NOW WHAT TI 

5 IT WAS - OFFICER BAMBERG CAME INTO MY - - INTO MY STORE AND 

6 ASKED ME DID I HAVE SATURDAY'S VIDEO AND I SAID, nYEAH, 

7 PROBABLY BACK THERE n SHE SAID, nwoULD YOU PLEASE---

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

o 
A 

Q 

A 

DON' T SAY WHAT SHE SAID 

I'M SORRY 

JUST SAY WHAT YOU DID 

OKAY I WENT TO THE BACK AND I PUT IT IN TO MAKE 

SURE I HAD THE PROPER TAPE, AND I WENT TO THE INTERFACING 

I SAW THAT I HAD SATURDAY'S TAPE BECAUSE I WAS LOOKING FOR 

THE DATE, NOT k -- NOT A -- SHE DIDN'T GIVE ME A TIME SHE 

JUST TOLD ME THAT SHE NEEDED SATURDAY'S DATE SO I WEW -""'I 

THE VCR , PUT IT IN, PULLED THE INTERFACING ON IT AND bon .. 

THAT I HAD MARCH THE 2ND, I GUESS IT WAS, AND I PUT IT BACK 

IN THE CASE AND HANDED IT TO HER AND SHE THANKED ME AND THAT 

WAS IT 

o OKAY AND AT SOME LATER DATE WERE YOU ASKED TO LOO 

21 AT THE VIDEO? 

22 A YES, MA'AM 

23 

24 

25 

o 
A 

o 

AND DID YOU DO THAT? 

YES, MA'AM 

AND DID YOU - - WERE YOU ASKED - - WELL, DID YOU 



DIANE WARREN - DIRECT EXAM BY MS BRISBIN 145 

1 RECOGNIZE SOMEONE WHO WAS POINTED OUT TO YOU ON VIDEOTAPE? 

2 A YES, MAlAM 

3 

4 

5 

6 

7 

Q AND WHO WAS THAT PERSON? 

A JOSEPH WALKER 

Q AND IS THERE ANY OOUBT IN YOUR MIND WHO THAT WAS, 

THAT THAT WAS JOSEPH WALKER? 

A NO, MAlAM I I VE HAD DEALINGS WITH MR WALKER SO 

8 WHEN SHE ASKED ME TO PUT THE TAPE IN, I PUT IT IN AND ALL S 

9 ASKED ME WAS, "no YOU KNOW THIS PERSON?n AND WHEN I LOOKED 

10 UP AT HIM I SAID, A YEAH " I SAID, "THAT'S JOSEPH WALKER, A 

11 AND SHE SAID, nTHANK YOU n AND SHE SAID, RARE YOU ABSOLUTEL 

12 SURE? A SO WE REWOUND IT AND WENT BACK OVER IT AGAIN AND I 

13 SAID, "YEAH liVE HAD SEVERAL DEALINGS WITH MR WALKER" 

i:.> 
14 Q DID SHE KNOW WHAT HIS NAME WAS BEFORE SHE CAME TO 

15 YOU, TO YOUR KNOWLEDGE? 

16 A NO, MAlAM, SHE DIDNIT SHE DIDNIT SAY ANYTHING TO 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ME AT THAT TIME THAT, YOU KNOW 

Q SHE DIDN'T GIVE YOU ANY HINTS ABOUT WHO IT WAS OR 

SUGGESTIONS 

A NO, MA I AM SHE JUST ASKED ME DID I KNOW THI S PERSO 

.AND---

Q OKAY WAS HE A REGULAR IN YOUR STORE? 

A SORT OF NOT EVERY DAY LIKE IF YOU WOULD COME IN 

EVERY DAY, BUT I KNEW MR JOSEPH - - MR. WALKER FROM A 

PREVIOUS - - ANOTHER BUSINESS TRANSACTION THAT HAD HAPPENED I 
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1 OUR - - IN MY LOCATION AND THAT'S HOW I GOT TO KNOW MR 

2 WALKER 

3 

4 

5 

6 

7 

Q 

A 

Q 

A 

Q 

OKAY BUT HE DID COME IN YOUR STORE---

YES, MA'AM 

---FROM TIME TO TIME 

YES, MA'AM 

OKAY DID YOU - - WERE YOU ABLE TO DESCRIBE MR 

8 WALKER'S VEHICLE TO LAW ENFORCEMENT AT THAT TIME? 

9 

10 

A 

Q 

YES, MA'AM 

AND WHAT TYPE OF VEHICLE DID HE DRIVE? 

146 

11 A I TOLD LAW ENFORCEMENT WHEN I IDENTIFIED HIM THAT 

12 DROVE A BLACK PICKUP TRUCK 

13 Q OKAY AND HOW DID YOU KNOW THAT? 

14 A BECAUSE WHEN I HAD SPOKEN TO MR WALKER IN THE PAST, 

15 HE WOULD ALWAYS PARK IT -- I HAVE TWO DOUBLE DOORS AND ALL 

16 GLASS AND HE WOULD PARK IT AWAY FROM THE DOOR AND HE WOULD 

17 GET OUT, AND THE TIMES THAT WE SPOKE WAS USUALLY RIGHT THERE 

18 I HAVE AN ICE CREAM BOX, AND THE BIG GLASS WOULD BE RIGHT 

19 THERE AND HIS TRUCK WOULD BE RIGHT THERE AND HE WOULD - - HE 

20 WOULD GET OUT AND THEN WHENEVER WE GOT THROUGH SPEAKING 

21 ABOUT THE STORE BUSINESS WE WERE TALKING ABOUT, HE WOULD 

22 ENTER THE TRUCK AND LEAVE AND THAT I S THE SAME TRUCK HE'S 

23 ALWAYS DRIVEN THE TIMES THAT I'VE SPOKEN WITH HIM 

24 MS. BlUSBl:N: THANK YOU I DON' T HAVE ANY FURTHER 

25 QUESTIONS 
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1 THE COURT- ANYTHING? 

2 MS_ BROWN: NO QUESTIONS, YOUR HONOR 

3 THE COORT I ALL RIGHT THANK YOU, MA' AM YOU MAY 

4 STEP DOWN ALL RIGHT LADIES AND GENTLEMEN, THE SOLICITOR 

5 TELLS ME THAT THE NEXT COUPLE OF WITNESSES ARE GOING TO BE 

6 LENGTHY WITNESSES SO RATHER THAN BEGIN THIS AFTERNOON, WE 

7 WILL START BACK TOMORROW MORNING AT 9 30 I'M GOING TO ASK 

8 YOU TO BE HERE A FEW MINUTES BEFORE SO THAT WHEN 9.30 COMES 

9 WE WILL BE IN A POSITION TO GO FORWARD 

10 NOW, YOU'VE INVESTED A GOOD PORTION OF THE DAY IN 

11 THIS CASE SO FAR, SO LET'S NOT DO ANYTHING TO JEOPARDIZE IT 

12 DON'T DISCUSS THE CASE WITH ANYBODY THAT YOU COME IN CONTACT 

13 WITH TONIGHT IF YOUR FAMILY OR YOUR FRIENDS OR SOMEBODY 

14 ASKS YOU ABOUT IT, JUST TELL THEM YOU'VE BEEN INSTRUCTED BY ~ 

15 THE JUDGE THAT YOU'RE NOT ALLOWED TO TALK ABOUT IT YOU 

16 ACKNOWLEDGE THAT YOU'RE SITTING ON A JURY, BUT TELL THEM 

17 YOU'LL BE HAPPY TO DO WHATEVER YOU'RE WILLING TO DO AFTER 

18 CASE IS OVER SO Y'ALL HAVE A NICE EVENING AND WE WILL SEE 

19 YOU BACK HERE SO THAT WE CAN BEGIN AT 9 30 MR WHITTLE WI 

20 SHOW YOU HOW TO GET OUT AND WE'LL SEE YOU TOMORROW 

21 (WHEREUPON, THE JURY WAS EXCUSED FROM OPEN 

22 THE DAY AT 5 05 PM) 

23 

24 

25 

TIIB COURT: ANYTHING WE NEED TO TAKE UP TONIGHT? 

MS. BRISBIN t NOTHING FROM THE STATE, YOUR HONOR 

lIS _ BROWN: NOTHING FROM THE DEFENSE, YOUR HONOR 
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1 THE COURT. ALL RIGHT IF Y'ALL ARE GOING TO HAVE 

2 ANY CHARGES YOU WANT ME TO LOOK AT AT ANY TIME, IF YOU'LL GE 

3 THEM UP AS SOON AS YOU CAN AND LET ME HAVE THEM I WOULD 

4 APPRECIATE IT, IF THERE'S ANYTHING YOU NEED ME TO REVIEW FOR 

5 YOU SO Y'ALL HAVE A NICE EVENING AND WE'LL SEE YOU TOMORRO 

6 MORNING 

7 (WHEREUPON, THE TRIAL CONCLUDED FOR THE DAY AT 5 06 

8 P M AND RESUMED THE FOLLOWING DAY, JULY 23, 2003, AS 

9 FOLLOWS 

10 TBB COURT: THANK YOU GOOD MORNING, LADIES AND 

11 GENTLEMEN Y'ALL PLEASE BE SEATED I APOLOGIZE FOR BEING 

12 LATE, BUT I HAD SOMETHING AT 9 lS THAT RAN LONGER THAN I 

13 ANTICIPATED. ALL RIGHT THE STATE READY TO GO? 

14 MS. BRXSBIN: YES, ~JUR HONOR 

15 

16 

17 

'l'IIB COURT: ARE YOU READY TO GO, MS BROWN? 

MS. BROlIN: YES, SIR 

'l'IIB COURT: ALL RIGHT LET'S BRING US THE JURy IN 

18 IF YOU COULD 

19 (WHEREUPON, THE JURY WAS BROUGHT INTO OPEN COURT AT 

20 9 44 AM) 

21 TBB COURT: OKAY GOOD MORNING, LADIES AND 

22 GENTLEMEN SORRY TO KEEP YOU WAITING, BUT I HAD A MATTER 

23 SCHEDULED AT 9 lS THAT RAN A LITTLE BIT LONGER THAN I 

24 ANTICIPATED WAS ANYBODY APPROACHED ABOUT THIS CASE LAST 

25 NIGHT OR ANYBODY HAVE ANY CONVERSATION WITH ANYONE ABOUT IT? 
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1 OKAY GOOD I THANK YOU FOR THAT AND AS YOU'LL RECALL, W 

2 WERE IN THE MIDST OF THE STATE PRESENTING ITS EVIDENCE IN IT 

3 CASE IN CHIEF, AND I'LL CALL ON THE SOLICITOR AND ASK IF SHE 

4 WOULD CALL HER NEXT WITNESS 

5 MS. BlUSBI:N· THANK YOU, YOUR HONOR THE STATE 

6 CALLS LIEUTENANT RHONDA BAMBERG 

7 RHONDA RAY BAMBERG, AFTER BEING DULY SWORN, 

8 TESTIFIED AS FOLLOWS 

9 '1'BB CLBRlt: HAVE A SEAT IN THE WITNESS BOX, STATING 

10 YOUR FULL NAME, SPELLING YOUR LAST, PLEASE 

11 TBB WI:'1'NBSS: MY NAME IS RHONDA RAY BAMBERG 

12 B-A-M-B-E-R-G 

13 DIRECT EXAMINATION 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BY MS 

Q 

A 

OFFICE 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

BRISBIN 

WHERE ARE YOU EMPLOYED? 

I'M EMPLOYED WITH THE ORANGEBURG COUNTY SHERIFF'S 

AND HOW LONG HAVE YOU BEEN THERE? 

TWO AND A HALF YEARS 

WHAT'S YOUR POSITION THERE? 

I'M A LIEUTENANT OVER THE INVESTIGATION DIVISION 

AND WERE YOU THE INITIAL INVESTIGATOR IN THIS CASE? 

I WAS 

HOW DID YOU GET INVOLVED? 

I WAS CONTACTED ON THE AFTERNOON OF THE 3RD OF MAR 
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1 BY THE RESPONDING DEPUTY HE WAS AT ORANGEBURG REGIONAL 

2 MEDICAL CENTER WITH AN ALLEGED RAPE VICTIM, MS SANDERS. 

3 THEY WERE GOING TO TRANSFER HER TO CHARLESTON TO CONDUCT THE 

4 RAPE EXAM 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q OKAY AND DID YOU MEET WITH MRS SANDERS AT THAT 

TIME? 

A NO, I DID NOT 

Q WHEN DID YOU FIRST MEET WITH HER? 

A I INSTRUCTED THE DEPUTY THAT WAS AT THE HOSPITAL 

WITH HER THAT SHE NEEDED TO COME TO THE SHERIFF'S OFFICE ON 

THE MORNING OF THE 4TH OF MARCH 

Q OKAY AND DID SHE DO THAT? 

A SHE DID 

Q DID SHE DISCLOSE TO YOU THAT SHE HAD BEEN SEXUALLY 

ASSAULTED? 

A YES, SHE DID 

Q DID SHE SAY WHEN THAT HAPPENED? 

A YEAH SHE STATED THAT ON THE AFTERNOON OF THE 2ND 

OF MARCH WHILE AT THE B P STATION HER VEHICLE HAD RAN 

BROKEN DOWN SHE HAD GOT THE ASSISTANCE OF A BLACK G 

21 APPROXIMATELY 40 TO 50 YEARS OF AGE---

22 

23 NOW 

24 

25 

Q 

A 

o 

OKAY WE DON'T NEED TO GO INTO ALL OF THAT RIGHT 

OKAY. 

DID SHE KNOW WHERE IT HAD HAPPENED? 



1 

2 
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A 

Q 

A 

NO, SHE DID NOT 

AND WHAT DID YOU DO AT THAT POINT? 

AT THAT POINT I GOT A WRITTEN STATEMENT FROM MS 
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4 SANDERS AFTER SHE GAVE ME THE DESCRIPTION OF EVERYTHING, I 

5 THEN WENT TO DENMARK TO THE B P AND PICKED UP THE VIDEOTAPE 

6 Q OKAY AND WHERE DID YOU GET THE VIDEOTAPE? 

7 A FROM MS WARING (SIC) AT THE B P IN DENMARK 

8 Q AND 00 YOU RECOGNIZE WHAT'S BEEN MARKED STATE'S 

9 EXHIBIT NUMBER 4 AND ADMITTED INTO EVIDENCE? 

10 

11 

12 

13 

A 

Q 

A 

Q 

YES, I DO 

AND WHAT IS THAT? 

THAT IS A VIDEOTAPE OF THE B P 

AND HOW WAS IT THAT THERE WAS A VIDEOTAPE AT THE 

14 B P? WHAT KIND OF TAPE IS THIS? 

15 A IT'S A -- THE VIDEOTAPE OF THE B P MOST B P 'S 

16 HAVE VIDEO SURVEILLANCE CAMERAS IN THEM THAT ARE SET UP FOR 

17 STORE SECURITY AND THAT IS THE TAPE OF THE INSIDE OF THE 

18 STORE 

19 Q OKAY AND DID YOU -- CAN YOU DESCRIBE WHAT THE 

20 LAYOUT OF THE B P STATION AND THE PARKING FOR IT IS? 

21 A SURE THE B P IN DENMARK, IT'S OFF OF A MAIN 

22 HIGHWAY, HIGHWAY 78, WHICH RUNS STRAIGHT THROUGH DENMARK 

23 WHEN YOU COME IN, THERE'S TWO ENTRANCES TO THE B P , ONE ON 

24 THE LEFT, ONE ON THE RIGHT THE FRONT OF THE B P AS YOU'RE 

25 FACING HIGHWAY 78 IS ALL GLASS WINDOWS ON BOTH SIDES THERE 
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1 ARE DOORS TO ENTER THE B P AND ALSO TO FILL UP WITH YOUR GA 

2 ON BOTH SIDES IT'S GLASS HALFWAY THROUGH THE B P WITH THE 

3 BACK PART OF IT BEING BRICK IT'S TOTALLY BRICK -- IT'S 

4 STORAGE OFFICES BACK THERE THERE'S NO WINDOWS IN IT YOU 

5 CAN COME IN EITHER ON THE LEFT-HAND SIDE OR THE RIGHT-HAND 

6 SIDE 

7 Q IF SOMEONE WAS GETTING GAS ON ONE SIDE, WOULD THEY 

8 NECESSARILY BE ABLE TO SEE SOMEONE GETTING GAS ON THE OTHER 

9 SIDE? 

~ 10 A NO 

1.1 

1.2 

Q 

A 

OKAY WHAT DID YOU DO WITH THE VIDEOTAPE? 

WITH THE VIDEOTAPE I TOOK IT BACK TO MY OFFICE AND 

13 ATTEMPTED TO WATCH IT IN OUR - - IN OUR VCR. 

14 Q AND THEN WHAT DID YOU DO? -
15 A AFTER I WATCHED THE TAPE IN THE VCR , I IDENTIFIE 

16 MS SANDERS ON THE TAPE, MADE CONTACT WITH MS SANDERS TO 

17 COME IN SO THAT SHE COULD IDENTIFY IF SHE SAW HER ASSAILANT 

18 ON THE TAPE 

19 

20 

21 

22 

23 

24 

25 

Q AND WAS SHE ABLE TO DO THAT? 

A YES, SHE WAS 

Q DID YOU TELL HER OR SUGGEST TO HER OR HINT IN ANY 

WAY WHO TO PICK? 

A NO, I DID NOT 

Q AND WHO DID SHE PICK OUT? 

A SHE PICKED OUT A BLACK MALE WITH SOME FACIAL HAIR 
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1 THE PERSON SHE -- IT WAS MOST LIKELY THE PERSON THAT HAD 

2 SEXUALLY ASSAULTED HER SHE DIDN I T GIVE ME A NAME 

3 Q OKAY WAS SHE A HUNDRED PERCENT SURE? 

4 

5 

6 

7 

A 

Q 

A 

Q 

SHE WAS NOT 

OKAY DID SHE KNOW THE NAME OF THE PERSON--­

SHE DID NOT 

---WHO DID THIS? HOW DID YOU FIND OUT THAT IT WAS 

8 JOSEPH WALKER? 

9 A I TOOK THE VIDEOTAPE BACK TO THE B P IN DENMARK 

10 I SHOWED IT TO MS WARING SHE IDENTIFIED MR WALKER 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

AND THAT WAS THE MANAGER OF THE STORE? 

THAT IS THE MANAGER OF THE STORE 

WAS THERE ANY HESITATION IN HER IDENTIFICATION? 

NONE 

Q WHAT DESCRIPTION WERE YOU GIVEN OF THE -- WHAT 

PHYSICAL DESCRIPTION WERE YOU GIVEN OF THE SUSPECT? 

A THE PHYSICAL DESCRIPTION THAT I WAS GIVEN WAS THAT 

HE WAS A BLACK MALE APPROXIMATELY 40 TO SO YEARS OF AGE WITH 

19 SOME FACIAL HAIR HE WAS MISSING SOME OF HIS TEETH AT THE 

20 

21 

22 

23 

24 

25 

TIME HE WAS WEARING A BLUE UNIFORM, MS SANDERS THOUGHT IT 

WAS A MECHANIC I S UNIFORM AND HE HAD ON BOOTS AND SHE 

THOUGHT IT WAS BLACK 

Q OYAY DID MS SANDERS EVER PICK OUT ANYONE ELSE IN 

THE VIDEO THAT SHE THOUGHT MIGHT BE HER ATTACKER? 

A NO, SHE DID NOT 
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DID YOU ALSO SHOW MS SANDERS A PHOTO LINE-UP? 

I DID 

154 

1 

2 

3 

Q 

A 

Q DO YOU RECOGNIZE STATE'S EXHIBIT NUMBER 1 WHICH IS 

4 ADMITTED INTO EVIDENCE? 

5 A YES THIS IS THE PHOTOGRAPHIC LINE-UP THAT I SHOWE 

6 TO MS SANDERS 

7 0 AND HOW MANY PHOTOS ARE IN THE PHOTOGRAPHIC LINE-UP 

8 A SIX 

9 Q AND WHAT DID YOU TELL MS SANDERS WHEN YOU SHOWED 

10 HER THE PHOTOGRAPHIC LINE-UP? 

11 A I HANDED HER THE PHOTOGRAPHIC LINE-UP AND I ASKED 

12 HER TO LOOK AT THE PICTURES AND IF SHE COULD IDENTIFY HER 

13 ASSAILANT TO POINT HIM OUT TO ME 

14 ;'0 AND DID SHE DO THAT? 

15 A YES, SHE DID 

16 0 WHICH PHOTO DID SHE IDENTIFY? 

17 A SHE IDENTIFIED THIS PHOTO RIGHT HERE 

18 Q AND WHOSE PHOTO IS THAT? 

19 A THIS HERE IS THE PHOTO OF JOSEPH WALKER 

20 Q OKAY DOES MR WALKER LOOK ESSENTIALLY THE SAME IN 

21 THE COURTROOM TODAY AS HE DID BACK THEN? 

22 

23 

A 

Q 

HE LOOKS LIKE HE'S LOST A LITTLE BIT OF WEIGHT 

OKAY WHAT -- AT THE TIME THAT -- BACK IN MARCH, 

24 WHAT WAS - - DO YOU HAVE A RECORD OF HIS HEIGHT AND WEIGHT AT 

25 BOOKING? 
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1 A AT OUR - - AT OUR BOOKING WHEN WE BOOKED HIM IN? WE 

2 USED WHAT WAS ON THE DRIVER'S LICENSE AND THAT WAS SIX FEET 

3 THREE, 230 POUNDS 

4 Q OKAY AFTER YOU DID THE PHOTO LINE-UP AND THE 

5 VIDEO, WHAT DID YOU DO NEXT? 

6 A AFTER I DID THE PHOTO LINE-UP AND THE VIDEO, I 

7 TURNED IT OVER TO AIKEN COUNTY 

8 

9 

10 

Q 

A 

Q 

WHY DID YOU TURN IT OVER TO AIKEN COUNTY? 

I FOUND OUT THAT IT WAS IN AIKEN COUNTY 

WHY -- HOW DID YOU KNOW IT WAS IN AIKEN COUNTY? 

11 A PRIOR TO ME DOING THE PHOTOGRAPHIC LINE-UP, AFTER 

12 MS WARRING (SIC) IDENTIFIED MR WALKER FROM THE VIDEOTAPE, 

13 GOT AN ADDRESS OF SALLEY, SOUTH CAROLINA I WENT TO SALLEY, 

{4 SOUTH CAROLINA, AND IDENTIFIED MR WALKER'S RESIDENCE AS 

15 BEING A WHITE BLOCK HOUSE AND WHEN I WENT UP IT WAS A WHIT 

16 BLOCK HOUSE AND YOU COULD SEE THAT THERE WERE SHEETS ON THE 

17 OUTSIDE OF THE WINDOW I THEN WENT BACK TO MY OFFICE AND I 

18 

19 

20 

21 

22 

23 

24 

CONTACTED AIKEN COUNTY 

Q WHAT DESCRIPTION DID YOU HAVE OF THE INTERIOR OF 

HOUSE? 

A OF THE INTERIOR OF THE HOUSE IT WAS THS FACT THAT 

WHEN YOU WALK INTO IT THERE WOULD BE SOME QUILTS OR SHEETS 

TO THE WINDOWS AND DOORS IN THE BEDROOM THERE WOULD BE A 

OOUBLE BED, AND AS YOU COME IN THERE WOULD BE A GAS HEATER a 

25 THE LEFT-HAND SIDE DlRECTLY---
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Q 

A 

Q 

IN WHICH ROOM? 

THIS WOULD BE THE BEDROOM 

OKAY 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

A THERE WOULD BE AN END TABLE OR A TABLE OF SOME SORT 

10 

IN THE ROOM WITH AN ASHTRAY ON IT AND THAT IN THE BATHROOM -

THE BATHROOM WOULD BE OFF THE FOOT OF THE BED AND THAT I S THE 

DESCRIPTION SHE GAVE ME 

Q OKAY WAS THERE ANY DESCRIPTION ABOUT HOW THE HOUS 

SMELLED? 

A YES SHE STATED THAT THE HOUSE AND THE VEHICLE HAD 

11 AN ODOR TO IT 

12 0 AN ODOR? 

13 A AND IT WAS DIRTY YES, AN ODOR AND IT WAS DIRTY 

14 Q WHAT DESCRIPTION DID YOU HAVE OF THE SUSPECT'S 

15 VEHICLE? 

16 A THE VEHICLE, SHE DESCRIBED IT AS A BLACK SMALL 

17 PICKUP TRUCK 

18 Q OKAY WAS THERE ANY DESCRIPTION OF WHETHER IT NAB 

19 AN AUTOMATIC OR A STICK SHIFT? 

20 A THERE WAS SHE STATED THAT SHE ASSUMED THAT IT WAS 

21 A STICK SHIFT BECAUSE SHE COULD HEAR THAT HE WAS CHANGING 

22 GEARS 

23 Q AND WAS THAT DESCRIPTION -- DID YOU HAVE THAT 

24 DESCRIPTION BACK IN MARCH OF 2002? 

25 A I DID. SHE GAVE THAT DESCRIPTION ON HER INITIAL 
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1 INTERVIEW ON THE 4TH OF MARCH 

2 Q AND YOU SAID THE - - THE SUSPECT I S HOUSE WAS IN 

3 SALLEY? 

4 

5 

6 

7 

8 

9 

10 

11 

A 

Q 

A 

YES 

IS THAT IN AIKEN COUNTY? 

THAT IS l;N AIKEN COUNTY, CORRECT 

Q WHAT DID YOU DO WHEN YOU REALIZED THAT IT WAS IN 

AIKEN COUNTY? 

A I CONTACTED THE AIKEN COUNTY AUTHORITIES 

Q WHY IS THAT? 

A BECAUSE I I M FROM ORANGEBURG COUNTY AND I HAVE NO 

12 JURISDICTION IN AIKEN COUNTY 

13 MS. BRISBl:H: THANK YOU PLEASE ANSWER ANY 

14 QUESTIONS THE DEFENSE HAS 

15 CROSS-EXAMINATION 

16 BY MS BROWN 

1. 7 Q GOOD MORNING, LIEUTENANT 

1.8 A GOOD MORNING 
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19 Q YOU WERE NOT THE INITIAL RESPONDING OFFICER, IS ~ 

20 CORRECT? 

21. A NO, I WAS NOT THE INITIAL RESPONDING OFFICER 

22 WHENEVER WE HAVE -- WE HAVE A DEPUTY THAT GOES TO THE SCENE 

23 INITIALLY 

24 Q OKAY THE INITIAL RESPONDING OFFICER WAS AN R L 

25 STOKES? 
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A 

o 
A 

Q 

A 

THAT IS CORRECT 

AND WHAT'S R L STAND FOR? 

I DON'T KNOW I DON'T KNOW HIS FIRST NAME 

OKAY SO OFFICER -- DEPUTY STOKES? 

DEPUTY STOKES, YES 

o ALL RIGHT SO DEPUTY STOKES RESPONDED TO THE 

EMERGENCY ROOM? 
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A YES DEPUTY STOKES RESPONDED TO THE EMERGENCY ROOM 

ALONG WITH OUR VICTIM'S ADVOCATE, TRACY HICKS 

Q AND WHO CONTACTED DEPUTY STOKES? 

A 

o 
A 

o 
A 

I DON'T KNOW THAT 

YOU DON'T HAVE THAT INFORMATION? 

I DON'T HAVE THAT INFORMATION, NO 

WOULD Y~ HAVE THAT INFORMATION IN YOUR CASE FILE? 

NO, IT'S NOT I MEAN, I DON'T KNOW WHO CONTACTED 

16 HIM 

17 

18 

19 

20 

21 

22 

23 

24 

25 

o 
CORRECT? 

A 

o 

OKAY AND DEPUTY STOKES TOOK AN INITIAL REPORT, 

THAT IS CORRECT 

NOW, YOU SAID THAT YOU HAD BEEN WITH THE ORANGEBURG 

COUNTY SHERIFF'S OFFICE FOR TWO AND A HALF YEARS, CORRECT? 

A THAT IS CORRECT 

o WHAT OTHER TRAINING OR EXPERIENCE DO YOU HAVE AS A 

LAW ENFORCEMENT OFFICER? 

A PRIOR TO THE ORANGEBURG COUNTY SHERIFF'S OFFICE, I 
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1 WAS EMPLOYED BY THE BAMBERG COUNTY SHERIFF'S OFFICE I WAS 

2 EMPLOYED BY THE DENMARK POLICE DEPARTMENT, AND I SERVED IN 

3 THE UNITED STATES ARMY MILITARY POLICE CORPS 

4 

5 

6 

Q 

A 

Q 

SO HOW MANY YEARS? 

I HAVE A TOTAL OF 18 YEARS 

AND WHAT KIND OF TRAINING HAVE YOU HAD TO 

7 INVESTIGATE CASES OF THIS NATURE? 

8 A I HAVE ATTENDED THE UNITED STATES ARMY MILITARY 

9 POLICE INVESTIGATIONS WHICH WAS A 16-WEEK COURSE I ATTEND 

10 SOUTH CAROLINA CRIMINAL JUSTICE ACADEMY DETECTIVE COURSE I 

11 HAVE RECEIVED NUMEROUS SEMINARS, TRAININGS, SCHOOLS IN 

12 INVESTIGATIONS AND LAW ENFORCEMENT 

13 Q AND YOU ARE TRAINED TO DO CERTAIN THINGS IN THE 

14 INVESTIGATt0N OF A CASE OF THIS NATURE IS THAT CORRECT? 

15 

16 

A 

Q 

YES, WE ARE 

YOU ARE TRAINED AS ARE - - WELL, LET ME JUST FOCUS 0 

17 YOUR TRAINING YOU ARE TRAINED IN THE TAKING OF REPORTS? 

18 

19 

A 

Q 

YES, WE ARE TRAINED IN THE TAKING OF REPORTS 

AND WHAT'S THE PURPOSE OF TAKING - - TAKING DOWN, 

20 PUTTING ALL THIS IN WRITING IN A REPORT? 

21 A WELL, THE -- ACTUALLY FOR THE INITIAL REPORT THAT W 

22 USE, THE INCIDENT REPORT IS FOR S LED REPORTING PURPOSES 

23 THAT IS SO THAT S LED CAN KEEP UP WITH STATS 

24 Q NOW - - BUT THERE'S A GREATER - - I MEAN A BROADER 

25 REASON WHY YOU WOULD WRITE ALL THIS INFORMATION DOWN, RIGHT? 
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r , 
I 

1 A YEAH ME AS AN INVESTIGATOR, YES 

2 Q I MEAN, HOW MANY CASES DO YOU WORK IN A YEAR? 

3 A. OH, LORD KNOWS WELL OVER 300 

4 Q AND WOULD YOU BE EXPECTED TO REMEMBER OFF THE TOP 0 

5 YOUR HEAD WHAT HAPPENED IN ALL 300 OF THOSE CASES? 

6 A NO 

7 Q WOULD DEPUTY STOKES BE EXPECTED TO REMEMBER OFF THE 

8 TOP OF HIS HEAD ALL THE CASES HE RESPONDED TO- --

9 A NO 

10 Q ---OVER THE COURSE---

11 A NO 

12 Q ---OF EVEN A MONTH, MUCH LESS A YEAR? 

13 A NO 

14 Q SO IT'S IMPORTANT TO GET PERTINENT INFORMATION DOWN 

15 IN THE REPORT 

16 A IT IS 

17 Q BECAUSE YOU WANT TO BE ABLE TO TESTIFY IF THE CASE 

18 COMES UP FOR TRIAL AS TO WHAT YOU WERE TOLD OR AS TO WHAT 

19 HAPPENED 

20 A THAT IS CORRECT 

21 Q AND THOSE REPORTS ARE WHAT HELPS REFRESH YOUR MEMOR 

22 OF WHAT HAPPENED 

23 A THAT IS CORRECT 

24 Q AND YOU -- AS THE INVESTIGATING OFFICER IN THIS 

25 CASE, YOU HAVE CHARGE OF THE ENTIRE CASE FILE, CORRECT? 
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1 A THAT IS CORRECT 

2 Q INCLUDING REPORTS MADE BY THE INITIAL RESPONDING 

3 OFFICER 

4 A THAT IS CORRECT 

5 Q AND THAT WAS AGAIN DEPUTY STOKES 

6 A CORRECT 

7 Q AND DEPUTY STOKES DID MAKE AN INITIAL INCIDENT 

8 REPORT, CORRECT? 

9 A THAT IS CORRECT 

10 Q DO YOU RECALL THE INFORMATION THAT IS IN THAT 

11 INITIAL INCIDENT REPORT? 

12 A SOME OF THE INFORMATION, YES, I DO RECALL 

13 Q 00 YOU RECALL WHETHER OR NOT - - 00 YOU RECALL MS 

14 SANDERS - - LET ME REPHRASE THAT DO YOU RECALL DEPUTY STOKE 

15 INDICATING IN HIS REPORT THAT MS SANDERS INDICATED THAT 

16 THERE WAS A GUN INVOLVED IN THIS INCIDENT? 

17 A THAT I DON'T RECALL I DON'T KNOW IF IT'S IN THERE 

18 OR NOT 

19 Q WOULD LOOKING AT YOUR REPORT REFRESH YOUR 

20 RECOLLECTION? 

21 A I DO KNOW THAT IT IS IN MY REPORT THAT THERE'S A 

22 GUN, IN THE REPORT 

23 Q WOULD LOOKING AT THE INITIAL INCIDENT REPORT REFRES 

24 YOUR RECOLLECTION OF WHAT IS IN DEPUTY STOKES' REPORT? 

25 A SURE, IF I CAN TESTIFY TO WHAT'S IN HIS REPORT 
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r 
l 

1 Q WELL, YOU CAN TESTIFY IF IT'S -- IF IT REFRESHES 

2 YOUR RECOLLECTION 

3 MS. BRISBIN: YOUR HONOR, I WOULD OBJECT TO HER 

4 TESTIFYING TO WHAT SOMEONE -- IS IN SOMEONE ELSE'S REPORT 

5 THAT WOULD BE HEARSAY 

[ 
6 

7 

HS. BROWN: YOUR HONOR, I BELIEVE AS THE OFFICER WH 

IS IN CHARGE OF THIS CASE FILE, IF SHE'S THE OFFICER IN 

l 8 CHARGE OF THE CASE FILE AND IT'S ASSUMED THE ORIGINAL 

9 INCIDENT REPORT, SHE CAN LOOK AT THAT REPORT AND IF IT 

10 REFRESHES HER RECOLLECTION, SHE CAN TESTIFY TO THAT 

11 THE COURT: WELL, SHE CAN TESTIFY AS TO WHETHER IT 

12 REFRESHES HER RECOLLECTION SHE CAN'T TESTIFY AS TO WHAT TH 

13 REPORT SAYS 

14 MS. BROWN. ABSOLUTELY, YOUR HON.-1R 

15 THE COURT: SHE CAN LOOK AT IT AND SEE IF IT 

16 REFRESHES HER RECOLLECTION 

17 BY MS BROWN 

18 Q. DO YOU RECOGNIZE WHAT I'VE HANDED TO YOU? 

19 A YES, THIS IS DEPUTY STOKES' REPORT 

20 Q OKAY WOULD YOU PLEASE TAKE A MOMENT AND REVIEW 

21 THAT AND TELL ME IF IT REFRESHES YOUR RECOLLECTION AS TO THE 

22 ORIGINAL INCIDENT REPORT? 

23 A I DON'T UNDERSTAND THE QUESTION 

24 Q JUST READ THAT AND TELL ME IF -- IF THAT HELPS YOU 

25 REMEMBER WHAT YOU WERE INFORMED AS TO THE INITIAL INCIDENT 
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1 REPORT 

2 MS. BRJ:SBI:N: YOUR HONOR, I HAVE THE SAME OBJECTION 

3 I THINK THAT'S HEARSAY IF SHE'S REFRESHING - - TRYING TO 

4 REFRESH HER MEMORY OF WHAT SOMEBODY ELSE SAID---

5 'l'HB COURT: LOOK, IF IT DOESN'T REFRESH HER 

6 RECOLLECTION, SHE'LL SAY NO IF SHE SAYS IT DOES, SHE'LL SA 

7 YES ...NOW, WHETHER THEY CAN ASK HER WHAT IT SAYS THAT'S A 

8 'mB w.t"l'NBSS· I MEAN, YEAH, I MEAN 

9 BY MS BROWN 

10 Q DO YOU RECALL WHETHER OR NOT THERE WAS MENTION OF A 

11 GUN IN THE INITIAL INCIDENT REPORT? 

12 A IN HIS WRITTEN INITIAL INCIDENT REPORT THERE IS NO 

13 MENTION OF A GUN HOWEVER, ON THE 4TH OF MARCH WHEN I 

14 INTERVIEWED MS SANDERS S~~ DID TELL ME ABOUT A GUN 

15 Q BUT THAT WAS NOT MENTIONED ORIGINALLY, CORRECT? 

16 A IT IS NOT MENTIONED ORIGINALLY THE INITIAL 

17 RESPONDING DEPUTIES DO NOT GO INTO GREAT DETAIL WITH RAPE 

18 VICTIMS WE TRY NOT TO VICTIMIZE VICTIMS OVER AND OVER 

19 

20 

21 

22 

23 

24 

25 

AGAIN SO THEY GET A BASIC OF WHO, WHAT, WHERE, WHEN, WHY, 

AND HOW IN THEIR INITIAL INCIDENT REPORTS IT IS THEN TURNB 

OVER TO US AND WE GO INTO GREATER DETAIL 

o AND SHE GAVE SOME OTHER PRETTY DETAILED THINGS IN 

THAr INITIAL REPORT- --

A SHE DID 

Q ---DIDN'T SHE? 
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6 A SHE DID 

7 o SO SHE GAVE SOME FAIRLY DETAILED STATEMENTS IN THAT 

8 INITIAL REPORT---

9 A CORRECT 

10 o ---TO THE OFFICER, DIDN'T SHE? 

11 A. I CAN'T - - I CANNOT TESTIFY TO WHETHER OR NOT SHE 

12 TOLD HIM ABOUT A GUN AND WHETHER OR NOT HE PUT IT IN HIS 

13 REPORT OR NOT I CAN'T SAY THAT SHE MAY HAVE TOLD HIM 

14 ABOUT A GUN THAT'S A QUESTION YOU'D HAVE TO ASK HIM 

15 Q WELL, THAT WOULD HAVE BEEN FAIRLY IMPORTANT 

16 INFORMATION, WOULD IT NOT? 

17 A IT WOULD BE 

18 Q THAT WOULD BE INFORMATION YOU WOULD EXPECT A DEPUTY 

19 TO PUT IN A REPORT, CORRECT? 

20 A CORRECT 

21 o AND MS SANDERS GAVE YOU A WRITTEN STATEMENT AFTER 

22 SPEAKING WITH YOU ON THE MORNING OF MARCH THE 4TH, CORRECT? 

23 A CORRECT 

24 o DO YOU REMEMBER HER INITIAL STATEMENT? 

25 A YES 



RHONDA BAMBERG - CROSS-EXAM BY MS BROWN 165 

1 Q DO YOU RECOGNIZE WHAT I HAVE JUST HANDED TO YOU, 

2 LIEUTENANT BAMBERG? 

3 A THIS IS A STATEMENT I TOOK FROM MS SANDERS ON MAR 

4 THE 4TH 

5 Q NOW, IN THAT ORIGINAL STATEMENT DID SHE MENTION A 

6 GUN, HER - - HER FIRST NARRATIVE PORTION, DID SHE MENTION A 

7 GUN? 

8 A NO, SHE DID NOT 

9 Q SHE, IN FACT, DID NOT MENTION A GUN UNTIL YOU 

10 FURTHER QUESTIONED HER AS TO WHETHER OR NOT THERE WAS A 

11 WEAPON 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

THAT IS CORRECT 

AND IT WAS AT THAT POINT THAT SHE MENTIONED THAT 

THERE WAS A PISTOL, IS THAT CORRECT? 

A THAT IS CORRECT 

Q. 

A 

o 
A 

Q 

A 

Q 

A 

Q 

AND SHE GAVE NO DESCRIPTION OF THAT PISTOL, DID SHE 

SHE JUST SAID THAT IT WAS A SMALL CALIBER PISTOL 

AND SHE COULDN'T SAY WHAT COLOR IT WAS? 

I DIDN'T ASK HER WE DIDN'T GO INTO GREAT DETAIL 

YOU DIDN'T ASK HER WHAT COLOR IT WAS? 

NO 

YOU DIDN'T ASK HER FOR ANY KIND OF DESCRIPTION? 

I DID -- I DID NOT 

SO YOU HAD NO IDEA WHAT YOU WOULD HAVE BEEN LOOKING 

25 FOR HAD YOU BEEN ABLE TO GO OUT TO THE SCENE AND FIND A GUN 
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1 A I WOULD HAVE BEEN LOOKING FOR A SMALL CALIBER GUN 

2 Q BUT YOU WOULD HAVE HAD NO IDEA WHAT COLOR GUN YOU 

3 WERE LOOKING FOR 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A NO 

Q AND YOU DIDN'T THINK IT WAS IMPORTANT TO ASK 

A AT THE TIME IT'S JUST AN OVERSIGHT ON MY PART 

Q WHO IS RESPONSIBLE FOR RECEIVING THE S LED 

ASSAULT FORM, THAT INFORMATION FROM -- FROM THE HOSPITAL IN 

CHARLESTON? 

A ORIGINALLY IT WOULD HAVE BEEN MYSELF 

Q AND DID YOU? 

A I DID 

Q AND WHAT DID YOU DO WITH THAT? 

A I PICKED UP THE RAPE EXAM KIT ON THE 13TH OF .. ~1ARCH 

AND THEN I TURNED IT OVER TO AIKEN COUNTY WHEN THEY ASSUMED 

THE INVESTIGATION 

Q AND YOU DIDN'T KNOW ANYTHING ABOUT IT FROM THERE 

A I KNOW ABSOLUTELY NOTHING ABOUT IT FROM THERE 

Q OKAY NOW, YOU SAID THAT YOU WERE - - YOU GOT THE 

ADDRESS -- THIS ADDRESS FOR JOSEPH WALKER LIVING SOMEWHERE I 

SALLEY, SOUTH CAROLINA 

A THAT IS CORRECT. 

Q WHERE DID YOU GET THAT ADDRESS? 

A 

Q 

FROM THE DRIVER'S LICENSE 

YOU GOT THAT ADDRESS FROM HIS DRIVER'S LICENSE? 
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CORRECT 

HOW DID YOU GET HIS DRIVER'S LICENSE? 

1 

2 

3 

A 

Q 

A ONCE I GOT THE INFORMATION ON MR. WALKER, WE RAN HI 

4 DRIVER'S LICENSE 1 HAD HIS NAME AND HIS DATE OF BIRTH AND 

5 YOU CAN RUN A DRIVER'S LICENSE CHECK ON THE COMPUTER FROM A 

6 NAME AND DATE OF BIRTH 

7 Q WHO GAVE YOU HIS DATE OF BIRTH? 

8 A I GOT THAT INFORMATION FROM AN INCIDENT REPORT IN 

9 DENMARK WHERE MS WARREN TOLD ME SHE HAD HAD OTHER INCIDENTS 

10 WITH MR WALKER SO THAT I COULD GO TO THE DENMARK POLICE 

11 DEPARTMENT AND THEY WOULD HAVE AN INCIDENT REPORT ON FILE 

12 WHICH IS WHERE I WENT AND THEY DID HAVE AN INCIDENT REPORT a 

13 FILE 

14 

15 

16 

Q 

A 

Q 

AND SO YOU WENT OUT TO THAT ADDRESS 

I WENT OUT TO SALLEY 

YOU WENT OUT TO SALLEY AND YOU WENT TO THE ADDRESS 

17 THAT HAD BEEN GIVEN TO YOU 

18 A NO, I WENT TO SALLEY AND WHEN 1 GOT THERE, BECAUSE 

19 I'M NOT FAMILIAR WITH SALLEY, I HAD TO ASK SOME PEOPLE ON 

20 STREET WHEN THEY WERE THERE - - IT WAS BY A CONVENIENCE STORE 

21 AND I ASKED THEM IF THEY KNEW A MR WALKER AND THEY GAVE 

22 ME 

23 Q YOU ENDED UP AT THE ADDRESS THAT HAD BEEN GIVEN TO 

24 YOU, CORRECT? 

25 A NO, I ENDED UP AT poPillAR (SIC) STREET 
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1 Q UH-HUH AND YOU ENDED UP AT A PLACE THAT YOU 

2 IDENTIFIED TO BE MR WALKER'S RESIDENCE? 

3 A THAT IS CORRECT 

4 Q AND YOU FOUND IT TO BE A WHITE BLOCK HOUSE? 

5 A I DID 

6 Q WITH SHEETS ON THE WINDOWS? 

7 A YES 

8 Q AND, AGAIN, MS SANDERS HAD GIVEN YOU A FAIRLY 

9 DETAILED DESCRIPTION OF THE -- OF THE INTERIOR OF THIS HOUSE, 

10 CORRECT? 

11 A THAT IS CORRECT 

12 Q BUT GAVE YOU NO DESCRIPTION OF THIS GUN 

13 A I DIDN'T - - I MEAN, I DIDN'T ASK ABOUT THE 

14 DESCRIPTION OF ~IE GUN WHENEVER I ASKED HER DIRECT 

15 QUESTIONS, SHE WOULD -- SHE WOULD GIVE IT IN GREATER DETAI~ 

16 AND AGAIN, LIKE I SAID, THAT'S AN OVERSIGHT I ASKED ABOUT 

17 THE GUN, SHE SAID A SMALL CALIBER GUN 

18 Q SO YOU HAD TO ASK HER DIRECT QUESTIONS TO GET 

19 INFORMATION OUT OF HER? 

20 A WELL, WHENEVER I DID ASK HER DIRECT QUESTIONS SHE 

21 WOULD GO INTO GREATER DETAIL 

22 Q AND THE DESCRIPTION THAT SHE GAVE YOU OF HER 

23 ASSAILANT, DID SHE MENTION THAT HE WORE GLASSES? 

24 A NO, SHE DID NOT 

25 Q DID SHE MENTION HE WAS WEARING A JACKET? 



1 

2 

3 

4 

5 

6 

7 

RHONDA BAMBERG - CROSS-EXAM BY MS BROWN 169 

A NO, SHE DID NOT 

Q WERE YOU IN THE ROOM WITH HER WHEN SHE WAS WATCHING 

THE VIDEOTAPE? 

A I WAS IN AND OUT OF THE ROOM I WAS NOT IN THE ROO 

THE WHOLE TIME 

Q ABOUT HOW LONG DID SHE WATCH THAT VIDEOTAPE? 

A APPROXIMATELY 30 MINUTES THE VIDEOTAPE IS A TlME-

8 LAPSE VIDEOTAPE FROM THE B P IT I S ON MULTIPLEX WHICH MEAN 

9 THAT YOU HAVE TO WATCH IT ONE FRAME AT THAT TIME SO FOR A 

10 10-MINUTE FRAME IT WOULD TAKE MUCH MORE TIME TO WATCH IT ON 

11 TIME-LAPSE 

12 Q SO THIS - - THIS VIDEOTAPE THAT WE I RE SEEING TODAY, 

13 IS THAT NOT THE EXACT VIDEOTAPE THAT SHE WAS WATCHING? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A l."HAT IS NOT THE EXACT VIDEOTAPE THAT IS -- WE TOO 

IT TO S LED AND BROKE IT DOWN TO -- FOR SPEED PURPOSES 

Q I SEE SO THAT'S NOT THE EXACT -- SO THIS IS NOT 

THE EXACT VIDEOTAPE THAT THE MANAGER TOOK OUT OF---

A NO THAT IS---

Q ---THE STORE? 

A THAT'S A VIDEOTAPE THAT WE TOOK TO S LED FOR--

IT'S A MULTIPLEX CAMERA WHICH YOU WATCH ONE CAMERA AT A TIME 

TO SLOW IT DOWN THAT I S THE EXACT - - THAT'S EVERYTHING THAT 

WAS ON THERE, BUT IT'S SLOWED DOWN FOR YOUR PURPOSES SO THAT 

IT WOULDN'T TAKE 30, 40, 50 MINUTES 

Q IT WAS TESTIFIED TO YESTERDAY THAT THIS TAPE WAS 
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1 PHYSICALLY TAKEN FROM THE B P STATION THIS TAPE RIGHT HER 

2 WAS TAKEN FROM THE B P STATION, AND NOW YOU I RE SAYING THAT 

3 THIS IS NOT THE EXACT TAPE TAKEN FROM THE B P STATION? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A THAT IS -- THAT IS NOT THE EXACT TAPE THAT IS A 

COpy OF THE TAPE 

Q I SEE BEG THE COURT I S INDULGENCE ONE MOMENT. WHO 

ACTUALLY TOOK THE VIDEOTAPE FROM THE STORE TO S LED? 

A I DID 

Q YOU TOOK THAT TO S LED 

A I DID 

Q AT WHAT POINT? 

A WHEN WE WERE PREPARING FOR COURT TO BREAK IT DOWN T 

SLOW IT DOWN FOR COURT PURPOSES AND I STOOD THERE WHILE THEY 

14 PUT IT ON THAT TAPE RIGHT THERE 

15 Q NOW, I THOUGHT YOU TURNED OVER ALL THE INFORMATION 

16 ON THIS CASE TO AIKEN COUNTY WHEN YOU DETERMINED THAT THIS 

17 WAS NOT---

18 

19 

20 

21 

22 

23 

24 

25 

A I DID NOT TURN THE TAPE OVER TO AIKEN COUNTY I 

TURNED OVER THE RAPE EXAM KIT AND THE CLOTHES TO AIKEN 

COUNTY WE STILL HAVE A PART OF THIS IN ORANGEBURG COUNTY 

Q I SEE SO YOU TOOK THIS TAPE TO S LED WHEN? 

A I CAN'T REMEMBER THE EXACT DATE 

Q DO YOU HAVE THAT INFORMATION IN YOUR CASE FILE? 

A 

Q 

I BELIEVE I MIGHT 

WOULD YOU LIKE TO LOOK AT YOUR CASE FILE? 
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A 

Q 

A 

Q 

A 

Q 

SURE, IF I COULD 

TO HAVE YOUR 

CAN I STEP DOWN AND GET IT? 

IS THIS IT, THE MANILA 

IT IS 

(MS BROWN HANDS THE CASE FILE TO THE WI'l'NESS ) 

A I DON I T HAVE THE DATE THAT I TOOK IT TO S LED IN 

THERE ALTHOUGH, LIKE I SAID, IT WAS WHILE WE WERE PREPARING 

FOR COURT 

Q WELL, WOULD IT HAVE BEEN A MONTH AGO? THREE MONTHS 

11 AGO? 

12 A IT WAS RIGHT BEFORE THE FIRST 

13 TIME WHEN THEY WERE PREPARING IT FOR THE FIRST TIME 

14 

15 

16 

Q 

A 

Q 

SO APRIL? 

NO, IT WAS TWO MONTHS AGO ABOUT TWO MONTHS AGO 

SO YOU TOOK - - YOU TOOK THE ORIGINAL TAPE TO 

17 S LED TWO MONTHS AGO 

18 

19 

20 

21 

A 

Q 

A 

Q 

YES 

AND YOU RECEIVED THIS TAPE BACK 

CORRECT 

SO THIS IS NOT THE TAPE THAT MARGARET SANDERS 

22 WATCHED IN YOUR OFFICE IN ORANGEBURG, IS IT? 

23 A NO, THAT IS NOT THE TAPE SHE WATCHED IN OUR OFFICE 

24 IN ORANGEBURG THAT IS THE - - ACTUALLY IT I S AN EXACT COpy 0 

25 THE TAPE IT I S JUST SLOWED DOWN FOR COURT PURPOSES 
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1 Q WITH THE OTHER CAMERAS EDITED OUT? 

2 A NO ACTUALLY ALL THE CAMERAS ARE THERE IT'S JUST 

3 SLOWED DOWN FOR COURT PURPOSES IF YOU PUT THIS TAPE IN, 

4 IT'S GOING TO GO REAL FAST IT'S A MULTIPLEX SYSTEM ON A 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

TIME-LAPSE ANO---

Q AND I BELIEVE IT'S BEEN---

A - - -SO YOU HAVE TO SLOW IT DOWN 

Q AND I BELIEVE IT'S BEEN - - LET ME REPHRASE THAT 

ARE THERE ACTUALLY MULTIPLE CAMERAS IN THAT STORE? 

A THERE ARE 

Q HOW MANY CAMERAS ARE IN THAT STORE? 

A I BELIEVE THERE'S FOUR OR FIVE CAMERAS IN THAT 

STORE 

Q OKAY SO WHEN YOU'RE;:. TALKING ABOUT A MULTIPLEX 

15 VIDEO SYSTEM, IS THIS ONE THAT HAS THE -- THE SPLIT SCREENS 

16 SO YOU SEE ALL FOUR---

17 A EXACTLY SO YOU SEE---

18 Q ---ANGLES AT ONCE? 

19 A SO YOU SEE ALL FOUR ANGLES AT ONCE. 

20 Q OKAY NOW, THE TAPE THAT WE VIEWED YESTERDAY ONLY 

21 HAD ONE SCENE ON THE TAPE DO YOU REMEMBER THAT? 

22 A I DIDN'T SEE THAT TAPE YESTERDAY, SO I CAN'T---

23 Q HAVE YOU VIEWED THIS TAPE? 

24 

25 

A 

Q 

I HAVE VIEWED THIS TAPE 

AND THERE'S ONLY ONE---
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A THERE'S ONE - - CAMERA ONE I BELIEVE IS THE ONE THAT 

IT'S SHOWING 

Q CAMERAONE 

A RIGHT 

Q SO THE OTHER THREE CAMERAS HAVE BEEN EDITED OUT OF 

THIS PORTION OF THE TAPE, CORRECT? 

A I BELIEVE THAT IS CORRECT, BUT I CAN'T -- I'M NOT 

REAL SURE WITHOUT LOOKING AT THIS AND LOOKING AT THAT 

Q WELL, DID rou SEE THREE OTHER---

A 

Q 

NO, I DID NOT 

---CAMERA ANGLES ON THAT TAPE? 

12 A NO, I DID NOT 

13 Q SO IT'S SAFE TO SAY THE OTHER THREE HAVE BEEN EDIT 

14 OUT OF THE TAPE i.. 

15 A YEAH, I WOULD SAY THAT'S SAFE TO SAY 

16 Q AND IT'S BEEN SLOWED DOWN. 

17 A AND IT'S BEEN SLOWED DOWN, CORRECT I DON'T - - I 

18 DON'T KNOW THE ACTUAL COMPLEXITY OF IT, HOW THEY GET TO STOP 

19 THE OTHER SO YOU'RE NOT WATCHING ONE FRAME AT A TIME IS WHAT 

20 IT ACTUALLY COMES DOWN TO 

21 XS. BROWNs I HAVE NO FURTHER QUESTIONS FOR THIS 

22 WITNESS 

23 REDIRECT EXAMINATION 

24 BY MS BRISBIN 

25 Q LIEUTENANT BAMBERG, DO YOU HAVE THE ORIGINAL 
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VIDEOTAPE WITH YOU? 

A I DO RIGHT HERE 

Q IS THIS TAPE A FAIR AND ACCURATE REPRESENTATION OF 

WHAT'S ON THE ORIGINAL TAPE? 

A YES, IT'S THE SAME EXACT THING, IT'S JUST SLOWED 

DOWN 

Q 

A 

Q 

A 

OKAY WHERE DID YOU GET THIS TAPE? 

I GOT THAT TAPE FROM MS WARREN 

OKAY AND HAVE YOU VIEWED THAT TAPE AS WELL? 

I HAVE 

11 lIS. BRZSBJ:H: YOUR HONOR, AT THIS TIME I WOULD ASK 

1.2 THAT THIS - - THE ORIGINAL ALSO BE ADMITTED INTO EVIDENCE 

13 

14 

15 

lIS. BROWN, NO OBJECTION 

THE COURT­

lIS. BROWN: 

SO ADMITTED WITHOUT OBJECTION 

WHAT NUMBER IS THAT, PLEASE? 

16 (STATE'S EXHIBIT 13 WAS RECEIVED IN EVIDENCE ) 

17 BY MS BRISBIN 

18 0 HOW MUCH TIME WAS THERE ON THE VIDEOS BETWEEN THE 

19 

20 

21 

22 

23 

24 

25 

VICTIM'S APPEARANCE AND THE DEFENDANT'S APPEARANCE? 

A APPROXIMATELY 12 MINUTES 

o OKAY WOULD THAT TIMING BE ACCURATE ON THE COpy? 

A CORRECT IT'S THE SAME EXACT THING IT'S JUST 

SLOWED DOWN SO YOU DON'T HAVE TO WATCH ALL THE OTHER CAMERAS 

Q OKAY AND SO ALTHOUGH THE TIME WAS ONE HOUR OFF 

BECAUSE OF DAYLIGHT SAVINGS TIME, THE AMOUNT OF TIME BETWEEN 
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THE TWO PEOPLE APPEARING WOULD BE THE SAME 

A CORRECT 

Q OKAY JUST TO CLARIFY, WHAT DATE WAS IT THAT 

4 MARGARET SANDERS TOLD YOU THAT THE SUSPECT HAD A GUN? 

5 A THAT WAS ON THE 4TH OF MARCH 

6 XS. BRISBIN: THANK YOU 

7 THB COURT: ANYTHING FURTHER? 

B lIS. BROWN· NO, YOUR HONOR, BUT I DIDN'T GET THE 

9 NUMBER FOR THE TAPE THAT WAS INTRODUCED 

175 

10 TBB COURT: MADAM COURT REPORTER, WHAT NUMBER WOULD 

11 THAT BE? 

12 

13 

14 HONOR 

15 

COUR'l' RBPORTBlt. 13 

lIS. BROWN THANK YOU NO FURTHER QUESTIONS, YOUR 

THE COUR'l': THANK YOU, MA' AM. YOU MAY STEP DOWN 

16 CALL YOUR NEXT WITNESS 

17 MS. BRISBIN: THE STATE CALLS INVESTIGATOR STUART 

18 GRAYBEAL 

19 STUART GRAYBEAL, AFTER BEING DULY SWORN, 

20 TESTIFIED AS FOLLOWS 

21 THB CLBRlt: HAVE A SEAT IN THE WITNESS BOX, STATING 

22 YOUR FULL NAME, SPELLING YOUR LAST, PLEASE 

23 'l'BB Wl:TNBSS: INVESTIGATOR STUART GRAYBEAL LAST 

24 NAME IS SPELLED G-R-A-Y-B-E-A-L 

25 

r 



l 
[ 

f 

[ 

STUART GRAYBEAL - DIRECT EXAM BY MS BRISBIN 176 

1 DIRECT EXAMINATION 

2 BY MR BRISBIN 

3 Q WHERE ARE YOU EMPLOYED? 

4 

5 

6 

7 

8 

9 

10 

11 

I 

, I:: I 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

I'M EMPLOYED BY THE AIKEN COUNTY SHERIFF'S OFFICE 

AND HOW LONG HAVE YOU BEEN THERE? 

A I'VE BEEN THERE APPROXIMATELY 10 YEARS 

Q WHAT IS YOUR POSITION THERE? 

A I'M CURRENTLY A CRIMINAL INVESTIGATOR 

Q AND WERE YOU THE INVESTIGATING OFFICER FOR AIKEN 

COUNTY TN THIS CASE? 

..... ~, I WAS 

nlflO'l\1 DTD YOU TAKE OVER THE CASE? 

.. NER THE CASE ON MARCH THE 25TH, 2002 

':J Hl DID THAT COME ABOUT? _ 

~ srrEFED BY MY SUPERVISOR, I BELIEVE THAT WAS 

I WAS PROVIDED COPIES OF THE STATEMENTS, 

REPUK.w, AND CASE DOCUMENTS THAT HAD BEEN COMPLETED BY 

ORANGEBURG COUNTY 

Q OKAY WHY WAS THIS TURNED OVER TO AIKEN COUNTY? 

A BECAUSE THE SEXUAL ASSAULT OCCURRED IN THE 

JURISDICTION OF AIKEN COUNTY 

Q AND WHAT ADDRESS WERE YOU GIVEN FOR THAT CRIME 

SCENE? 

A THAT WAS POPLAR STREET IN SALLEY, SOUTH CAROLINA 

THE NUMBERS WERE 228 
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Q 

A 

o 
A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

228 POPLAR STREET? 

THAT'S CORRECT 

AND IS THAT IN AIKEN COUNTY? 

YES, MA'AM 

WHOSE ADDRESS WAS THAT? 

THAT WAS THE ADDRESS OF THE DEFENDANT, MR WALKER 

JOSEPH WALKER? 

YES, MA'AM 

DID YOU TALK WITH THE VICTIM, MARGARET SANDERS? 

NOT THAT DAY 

WHEN DID YOU TALK WITH HER? 

I INTERVIEWED MRS SANDERS ON THE MORNING OF APRIL 

13 THE 5TH, 2002 

14 Q AND DID SHE DISCLOSE TO YOU T~T SHE HAD BEEN 

15 SEXUALLY ASSAULTED? 

16 A SHE DID 

DID SHE SAY WHEN IT HAPPENED? 

SHE DID 

AND WHAT DATE WAS THAT? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A SHE INDICATED THAT THAT WAS ON MARCH THE 2ND, 2002, 

EVENING OF MARCH THE 2ND, MORNING OF MARCH THE 3RD 

Q DID SHE KNOW WHERE IT HAPPENED? 

A 

Q 

A 

SPECIFICALLY, NO 

AND WHY WAS THAT? 

SHE INDICATED THAT SHE WAS BLINDFOLDED SHE 
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PROVIDED A DESCRIPTION, YOU KNOW, AS FAR AS 

Q OKAY 

A SHE STATED SHE WAS - - SHE WAS TAKEN TO ANOTHER 

LOCATION FROM HER RESIDENCE BY THE DEFENDANT 

Q OKAY 

1 

2 

3 

4 

5 

6 

7 

8 

9 

A IT WAS A LENGTHY DRIVE SHE WAS NOT FAMILIAR WITH 

WHERE SHE WAS AT 

Q DO YOU RECOGNIZE WHAT'S BEEN MARKED STATE'S EXHIBIT 

NUMBER 7? 

A 100 

Q AND HOW DO YOU RECOGNIZE THAT? 

A THAT IS A PHOTOGRAPH WHICH I TOOK 

Q OKAY AND WHEN DID YOU TAKE THIS PHOTOGRAPH? 

10 

11 

12 

13 

14 

15 

16 

~ I TOOK THAT ON THE EVENING OF MARCH THE 25TH, 2002 

Q 

A 

OKAY AND WHY DID YOU TAKE THIS PHOTOGRAPH? 

THAT WAS TAKEN DURING THE EXAMINATION OF MR 

17 WALKER'S RESIDENCE I EXAMINED THE DWELLING AND ALSO 

18 EXAMINED HIS VEHICLE IN THE DRIVEWAY 

19 MS BRISBIN: OKAY YOUR HONOR, AT THIS TIME I'D 

20 ASK THAT THIS STATE'S EXHIBIT NUMBER 7 BE ADMITTED INTO 

21 EVIDENCE 

22 MS. BROWN: YOUR HONOR, I STILL DON'T BELIEVE HE'S 

23 QUITE LAID A PROPER FOUNDATION FOR THAT TO COME IN AT THIS 

24 TIME 

25 "l'HE COURT: WELL, I'M NOT SURE WHAT THAT MEANS I ' 
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1 GOING TO -- SO YOU'RE OBJECTING TO IT? 

2 MS. BROWN I YES, YOUR HONOR 

3 TBB COURT, ALL RIGHT OVERRULED SO ADMITTED AS 

4 PLAINTIFF'S EXHIBIT -- I MEAN STATE'S EXHIBIT NUMBER 14 

5 (SIC) 

6 MS. BRXSBXN: THANK YOU, YOUR HONOR 

7 (STATE'S EXHIBIT 7 WAS RECEIVED IN EVIDENCE ) 

8 BY MS BRISBIN 

9 Q WHAT IS THIS EXACTLY? 

10 A THAT IS THE INTERIOR OF JOSEPH WALKER'S FORD RANGER 

11 PICKUP TRUCK AS IT APPEARED ON THE EVENING OF MARCH 25TH, 

12 2002 

13 Q AND YOU TOOK THIS PHOTO? 

14 A I DID 

15 Q WHERE WAS HIS TRUCK AT THAT TIME? 

16 A IT WAS PARKED IN THE DRIVEWAY OF HIS RESIDENCE ON 

17 POPLAR STREET IN SALLEY 

18 Q OKAY AND WHAT DESCRIPTION DID YOU HAVE OF THE 

19 SUSPECT'S VEHICLE? 

20 A THAT IT WAS A BLACK COMPACT PICKUP TRUCK AND HAD 

21 SOME TYPE OF RED STRIPE OR GRAPHIC RUNNING DOWN EACH SIDE 

22 Q DID YOU HAVE ANY DESCRIPTION OF THE INTERIOR? 

23 A ONLY THAT IT WAS HEAVILY SOILED, IT HAD FOUL ODOR 

24 IT WAS VERY DIRTY AND THAT IT POSSIBLY HAD A MANUAL 

25 TRANSMISSION IN IT 

I 
L 
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A MANUAL? THAT'S A STICK SHIFT? 

A STICK SHIFT THAT'S CORRECT 

180 

Q 

A 

Q OKAY AND WHAT WAS SIGNIFICANT IN YOUR OBSERVATION 

4 ABOUT THI S PHOTO? 

5 A IT SHOWS THE LAYOUT OF THE INTERIOR OF THE TRUCK 

6 ON THE TRANSMISSION HUMP YOU CAN SEE THE GEARSHIFT AND A 

7 CLUTCH PEDAL WHICH INDICATES IT IS A MANUAL OR STICK SHIFT 

8 TRANSMISSION AS YOU CAN SEE ON THE PICTURE, IT'S HEAVILY 

9 SOILED WITH DUST THERE'S A LOT OF CLUTTER THERE I S PAPERS, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

FOOD WRAPPERS, DEBRIS 

Q DID YOU NOTICE ANY ODOR IN THE TRUCK? 

A YES IT HAD A STRONG UNPLEASANT ODOR CONSISTENT 

WITH BODY ODOR, UNCLEAN UPHOLSTERY 

Q THANK YOU 

A 

Q 

SPOILED FOOD 

OKAY DO YOU RECOGNIZE WHAT'S ALREADY BEEN ADMITTE 

INTO EVIDENCE STATE'S EXHIBIT NUMBER 8? 

A THAT'S THE EXTERIOR OF MR WALKER'S TRUCK 

Q WHO TOOK THIS PHOTO? 

A I TOOK THAT PHOTO 

Q AND WHERE WAS THIS TRUCK WHEN YOU TOOK THE PHOTO? 

A THAT WAS PARKED IN THE DRIVEWAY OF MR. WALKER IS 

RESIDENCE ON POPLAR STREET I BELIEVE YOU CAN JUST BARELY 

SEE THIS IS THE EDGE OF THE ROADWAY AND THE DRIVEWAY COMING 

25 UP HERE HIS RESIDENCE WOULD BE IN FRONT AND JUST TO THE 
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1 LEFT OF THE TRUCK IF YOU'RE SITTING IN IT 

Q DID YOU HAVE A DESCRIPTION OF THE SIZE OF THE 

SUSPECT'S VEHICLE? 

A THAT IT WAS A SMALL BLACK TRUCK 

o IS THIS A FULL SIZE OR A COMPACT TRUCK? 

A 

Q 

FORD RANGER'S A COMPACT 

THANK YOU SHOWING YOU STATE'S EXHIBIT NUMBER 9 

WHICH HAS ALSO BEEN ADMITTED INTO EVIDENCE, WHAT IS THIS? 

181 

2 

3 

4 

5 

6 

7 

8 

9 A THAT IS A PHOTOGRAPH I TOOK OF THE INTERIOR OF MR 

10 WALKER'S HOUSE I BELIEVE THIS WAS TAKEN IN HIS BEDROOM 

11 THB COURT. MADAM SOLICITOR, WHY DON'T YOU LET HIM 

12 SHOW THE JURY---

13 MS. BRISBIN. IF YOU WOULD STEP DOWN 

14 THE COURT IF THEY'RE PASSING PICTURES AROUND, ~ 

lS THEY'RE GOING TO MISS HIS TESTIMONY 

16 

17 

MS. BRISBIN· YES, SIR 

THE COURTs YOU CAN CERTAINLY SHOW IT TO THEM ALL A: 

18 ONCE 

19 MS. BRISBIN. IF YOU WOULD JUST POINT OUT TO THE 

20 JURy WHAT- --

21 THE COURT: YOU GOT JURORS ON BOTH SIDES OF YOU, 

22 INVESTIGATOR 

23 'l'HB WITNESS: CAN EVERYONE SEE THIS? THIS IS A 

24 PHOTOGRAPH I TOOK OF THE INTERIOR OF JOSEPH WALKER'S 

25 RESIDENCE THIS IS WHAT I REFER TO AS THE MIDDLE ROOM, A 

r 
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1 BEDROOM IN THE HOUSE THIS IS A DOUBLE BED THERE'S A 

2 BATHROOM WITH A CINDER BLOCK WALL AT THE FOOT OF THE BED 0 

3 THE FAR RIGHT OF THE PICTURE THERE'S BED LINENS I BELIEVE 

4 THAT WAS A SHEET COVERING THE WINDOW AND YOU CAN SEE PART OF 

5 A - - I BELIEVE IT WAS A TABLE THERE'S CLUTTER, CLOTHING, 

6 BOXES, EMPTY BAGS, SOILED CLOTHING VISIBLE IN VARIOUS AREAS 

7 OF THE ROOM THERE'S ALSO A TELEVISION AND A VCR AND SO 

8 TAPES VISIBLE ON THE DRESSER 

9 BY MS BRISBIN 

10 Q DID YOU NOTICE ANY ODOR IN THAT ROOM? 

11 A YES, I DID IT WAS AGAIN CONSISTENT WITH BODY ODOR 

12 THE HOUSE ITSELF WAS UNHYGIENIC IT WAS A FOUL GARBAGE-TYPE 

13 SMELL 

14 Q WHAT DESCRIPTION ~ YOU BEEN GIVEN OF THE INSIDE 0 

15 THE HOME OF THE SUSPECT? 

16 A AS FAR AS THE LAYOUT OR THE CONDITION OR BOTH? 

17 Q BOTH 

18 A THE LAYOUT - - ENTERING THE FRONT DOOR, THERE WOULD 

19 BE I GUESS YOU'D CALL IT A LIVING AREA THEN YOU WOULD ENTE 

20 A BEDROOM AREA WHICH WAS CONSISTENT WITH THIS BEING THE 

21 MIDDLE ROOM THE HOUSE AGAIN WAS DESCRIBED AS HAVING A VERY 

22 UNPLEASANT ODOR, VERY DIRTY, VERY CLUTTERED 

23 Q AND SPECIFICALLY WHAT WAS INSIDE THE BEDROOM? 

24 A THE LAYOUT OF THE BEDROOM THERE WOULD BE THE BED 

25 WHICH IS VISIBLE IN THIS PICTURE THERE WOULD BE A 
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1 NIGHTSTAND I BELIEVE IT WAS DESCRIBED AS HAVING AN ASHTRAY 

2 AND SOME CLUTTER ON TOP OF THAT AS YOU ENTERED THE BEDROOM 

3 FROM THE LIVING ROOM, THERE WAS A GAS FLOOR HEATER DESCRIBED 

4 AS BEING ON THE IMMEDIATE LEFT AGAIN, IT WAS DESCRIBED AS 

5 NOT HAVING WOODEN DOORS, AND IN THE FRAMES JUST SHEETS HUNG 

6 UP IN THEIR PLACE 

7 

8 

9 

10 

11 

Q WHAT SIZE BED WAS DESCRIBED? 

A A DOUBLE BED DOUBLE BED 

Q DO YOU RECOGNIZE WHAT'S BEEN MARKED STATE'S EXHIBIT 

NUMBER 5 AND ADMITTED INTO EVIDENCE? 

A I DO THAT'S ANOTHER PHOTOGRAPH I TOOK OF THIS 

12 ROOM, THE MIDDLE BEDROOM THIS SHOWS THE BED ITSELF YOU 

13 CAN SEE A PAIR OF BLACK WORK BOOTS 

14 

15 

THE COURT. YOU GOT JURORS ON YOUR RIGHT NOW 

THB WITNESS THERE'S ALSO TENNIS SHOES, CLUTTER, 

16 YOU KNOW, ON THE TABLE, ON THE DRESSER YOU CAN SEE THE BED 

17 LINEN COVERING THE WINDOW BEHIND THE BED THERE'S PILLOWS 

18 THERE'S -- I DON'T KNOW IF YOU CAN SEE IT IN THE PICTURE 

19 THIS IS SUPPOSED TO BE A WHITE COVERING---

20 COURT REPORTER: I'M SORRY SUPPOSED TO BE A WHAT? 

21 THE WITNESS A WHITE COVERING ON THE BED, A 

22 COMFORTER I BELIEVE IT'S VISIBLY SOILED A PACK OF 

23 CIGARETTES THERE'S AN ASHTRAY ON THE NIGHTSTAND AND 

24 EVERYTHING GENERAL CLUTTER 

25 BY MS BRISBIN 
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1 Q WHAT DESCRIPTION DID YOU HAVE OF THE SHOES OR BOOTS 

2 OF THE SUSPECT? 

3 A BLACK WORK SHOES OR WORK BOOTS 

4 Q ARE THEY VISIBLE IN THIS PHOTO? 

5 A YES, THEY'RE VISIBLE RIGHT HERE AT THE BOTTOM I 

6 DON'T KNOW IF Y'ALL CAN SEE THAT IT'S IN THE EXTREME BOTTO 

7 RIGHT CORNER 

8 Q SHOWING YOU STATE'S EXHIBIT NUMBER 6 WHICH IS ALSO 

9 ADMIT'l'ED- INTO EVIDENCE, WHAT DO YOU RECOGNIZE IN THIS PHOTO? 

10 A THIS IS A PHOTOGRAPH OF THE GAS HEATER IN THAT 

11 MIDDLE BEDROOM THIS AREA IS THE LIVING ROOM AREA WHEN YOU 

12 ENTER THE HOUSE YOU PASS THROUGH THIS ROOM COMING INTO 

13 THE BEDROOM, THIS FURNACE OR FLOOR HEATER WOULD BE ON YOUR 

14 IMMEDIATE LEFT JUST INSIDE THE DOOR 

15 Q DID YOU HAVE A DESCRIPTION OF A GAS SPACE HEATER IN 

16 THE BEDROOM? 

17 A YES, I DID THAT WAS ONE OF THE PROMINENT FEATURES 

18 I WAS LOOKING FOR IN THE HOUSE 

19 Q AND - - GO AHEAD 

20 A AGAIN, THIS IS A LITTLE BIT BETTER SHOT OF THE BLAC 

21 WORK BOOT OR WORK SHOES THAT WERE VISIBLE IN THE BEDROOM 

22 Q THANK YOU WHAT ELSE DID YOU DO AT THE RESIDENCE a 

23 THE SUSPECT? 

24 A AFTER MY ARRIVAL I INSPECTED THE EXTERIOR OF THE 

25 HOUSE, DO A QUICK WALK-AROUND AS IT WERE I OBSERVED THAT I 
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1 WAS A WHITE CINDER BLOCK HOUSE 

2 Q DID YOU HAVE A DESCRIPTION OF WHAT KIND OF HOUSE IT 

3 WAS? 

4 A YES, A WHITE CINDER BLOCK HOUSE AFTER I WENT OVER 

5 THE EXTERIOR OF THE HOUSE, I ENTERED THROUGH THE FRONT DOOR 

6 I EXAMINED THE INTERIOR ROOM BY ROOM AFTER I HAD DONE A 

7 WALK-THROUGH OF THE HOUSE, I PHOTOGRAPHED THE INTERIOR OF TH 

8 HOUSE USING A DIGITAL CAMERA I ALSO PHOTOGRAPHED THE 

9 EXTERIOR AND THE VEHICLE I THEN PROCESSED THE HOUSE FOR 

10 LATENT FINGERPRINT IMPRESSIONS I DUSTED FOR FINGERPRINTS 

11 

12 

13 

14 

Q 

A 

Q 

A 

WERE YOU ABLE TO OBTAIN ANY USABLE FINGERPRINTS? 

NO, I WAS NOT 

AND WHY IS THAT? 

I DID COLLECT SEVERAL LIFTS, BUT THEY WERE OF POOR 

15 QUALITY THE REPORT I GOT BACK, AS I STATED, THEY WERE OF N 

16 VALUE THAT WAS DUE MOSTLY TO THE CONDITION OF THE INTERIOR 

17 OF THE HOUSE THE LEVEL OF FILTH, THE DUST, THE DIRT ON ALL 

18 SURFACES JUST MADE THE PRINTS UNUSABLE I WAS NOT ABLE TO 

19 GET A CLEAR, CLEAN LIFT 

20 WELL 

THAT'S TRUE FOR THE VEHICLE AS 

21 Q 

22 VEHICLE? 

23 

24 

25 

A 

Q 

A 

DID YOU ATTEMPT TO GET FINGERPRINTS FROM THE 

YES, I DID I PROCESSED FAIRLY EXTENSIVELY 

AND WHY WERE YOU UNABLE TO GET USABLE FINGERPRINTS? 

AGAIN, MOST NEWER VEHICLES ARE UPHOLSTERED IN CLOTH 
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1 OR A TEXTURED VINYL PRODUCT WHICH MAKES PROCESSING FAIRLY 

2 DIFFICULT TO BEGIN WITH I DID PROCESS THAT AND THE SMOOTH 

3 PAINTED SURFACES, THE GLASS SURFACES THEY APPEARED TO BE 

4 AGAIN COATED WITH THE FILTH THERE WAS A LOT OF DUST, DIRT, 

5 A FILM CONSISTENT WITH NICOTINE FILM, SPILLED BEVERAGES IT 

6 WAS JUST VERY DIRTY, A LOT OF SURFACE CONTAMINANTS 

7 Q HOW MUCH TIME HAD GONE BY WHEN YOU INSPECTED THE 

8 SUSPECT'S HOME AND VEHICLE? 

9 A TIME IN RELATION TO? 

10 Q IN RELATION TO THE SEXUAL ASSAULT 

11 A I WAS INFORMED THE SEXUAL ASSAULT TOOK PLACE ON THE 

12 2ND - - EVENING OF THE 2ND, MORNING OF THE 3RD OF MARCH AND 

13 THIS WAS MARCH THE 25TH SO 21, 22 DAYS 

14 Q WERE YOU ABLE TO FIND A ~~ON? 

15 A NO, I WAS NOT 

16 Q SO HOW MUCH TIME HAD GONE BY SINCE THE INCIDENT? 

17 A AGAIN, THAT WOULD BE 22, 23 DAYS 

18 Q OKAY AND WAS THERE ANY DNA INVOLVED IN THIS 

19 CASE? 

20 A ARE YOU ASKING IF ANY WAS---

21 Q IF ANY WAS FOUND 

22 A ---COLLECTED? NO, MA'AM 

23 Q AND---

24 A NOT DURING MY INVESTIGATION THAT I'M AWARE OF 

25 Q IN YOUR EXPERIENCE IS IT -- DO YOU NORMALLY FIND 
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1 DNA IN SEXUAL ASSAULT CASES? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A I 'VB SEEN IT THAT I CAN RECALL ONE TIME IN 10 YEARS 

WITH THE AIKEN COUNTY SHERIFF'S OFFICE 

MS. BR:ISB:IH: THANK YOU PLEASE ANSWER ANY 

QUESTIONS THE DEFENSE HAS 

CROSS-EXAMINATION 

BY MS BROWN 

Q YOUR TESTIMONY HERE TODAY IS THAT IN THE 10 YEARS 

WITH THE AIKEN COUNTY SHERIFF'S OFFICE YOU'VE ONLY SEEN ONE 

CASE INVOLVING A SEXUAL ASSAULT WHERE THERE WAS DNA 

EVIDENCE COLLECTED AT THE SCENE? 

A THAT I WAS INVOLVED WITH I CAN RECALL ONE CASE, ONE 

SPECIFIC CASE, THAT'S CORRECT 

Q ONLY ONE THAT YOU ~ERE INVOLVED WITH 

A THAT'S CORRECT 

Q AND HOW MANY INVESTIGATORS ARE THERE AT ANY GIVEN 

TIME WITH THE AIKEN COUNTY SHERIFF'S OFFICE? 

A RIGHT NOW I WOULD GUESS UPWARDS OF 20, 25, NOT 

COUNTING NARCOTICS 

Q HOW LONG IN THOSE 10 YEARS HAVE YOU BEEN 

21 INVESTIGATING CRIMINAL SEXUAL CONDUCT CASES? 

22 

23 

24 

25 

A 

Q 

A 

Q 

AS AN INVESTIGATOR? 

YES, SIR 

SINCE FALL OF '94 

AND THERE ARE PROBABLY 20 OTHER INVESTIGATORS AT 

r 
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GIVEN TIME? 

A COUNTING JUVENILE, THAT'S CORRECT 

NOW, INVESTIGATOR GRAYBEAL, ON THIS DATE---

I'M SORRY FALL OF '97 

FALL OF '97---

YES, MA'AM 

---SINCE YOU'VE BEEN---

MY APOLOGIES 

INVESTIGATOR MY APOLOGIES 

188 

Q 

A 

Q 

A 

Q 

A 

Q THANK YOU NOW, ON THIS DATE THAT YOU WERE OUT AT 

10 MR WALKER'S RESIDENCE WAS AGAIN MARCH THE 25TH? 

11 

12 

A 

Q 

THAT'S CORRECT 

AND YOU DID NOT ACTUALLY INTERVIEW MS SANDERS UNTI 

13 APRIL THE 5TH IS THAT CORRECT? 

A I BELIEVE IT WAS APRIL 5TH IT WAS SEVERAL DAYS 

15 LATER 

16 Q SO WHEN YOU'RE REFERRING TO THESE DESCRIPTIONS THAT 

17 YOU'VE BEEN GIVEN, YOU HAD NOT BEEN GIVEN THOSE DESCRIPTIONS 

18 BY MS SANDERS IS THAT CORRECT? 

19 A THAT'S CORRECT 

20 Q YOU WERE RELYING ON THE REPORTS FROM THE ORANGEBURG 

21 COUNTY SHERIFF'S OFFICE IS THAT CORRECT? 

22 A AND THE BRIEFING BY LIEUTENANT REDO THAT'S 

23 CORRECT 

24 Q THE BRIEFING BY LIEUTENANT REDD AND HOW HAD --

25 WHERE HAD LIEUTENANT REDD RECEIVED HIS INFORMATION, TO YOUR 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

~ 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

STUART GRAYBEAL - CROSS-EXAM BY MS BROWN 189 

KNOWLEDGE? 

A I BELIEVE HE COMMUNICATED DIRECTLY WITH LIEUTENANT 

BAMBERG 

Q AND ON WHAT DATE DID YOU ACTUALLY PHYSICALLY RECEI 

THE REPORTS AND THE EVIDENCE IN THIS CASE FROM ORANGEBURG? 

A I BELIEVE I RECEIVED ALL THE DOCUMENTS OR MOST OF 

THE DOCUMENTS AGAIN ON MARCH THE 25TH LIEUTENANT REDO 

BRIEFED ME ON HIS KNOWLEDGE OF THE CASE, WHAT HE HAD DONE, 

AND HE TURNED OVER HIS NOTES AND THE DOCUMENTS HElD RECEIVED 

FROM ORANGEBURG COUNTY 

Q AND YOU RECEIVED THE ACTUAL SEXUAL ASSAULT KIT ON 

APRIL THE 12TH? IS THAT CORRECT? 

A I BELIEVE THAT'S THE CORRECT DATE YES, MA I AM, I 

RECEIVED THAT ON THE MORNING OF APRIL 12TH 

Q AND YOU ALSO RECEIVED A V H S CASSETTE TAPE? 

A I DID 

Q AT THAT TIME? 

A I DID 

Q AND WHAT WAS THE CONTENTS OF THAT TAPE? 

A THAT TAPE TURNED OUT TO BE UNWATCHABLE WHETHER IT 

WAS MIS-RECORDED, WHETHER OUR EQUIPMENT COULDN'T PLAY IT, I 

DON'T KNOW THAT WAS IDENTIFIED TO ME AS A DUPLICATE COpy 0 

THE ORIGINAL TAPE 

Q WAS IT IDENTIFIED TO YOU AS BEING A DUPLICATE COpy 

OF THE ORIGINAL TAPE? 
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1 A YES, MA'AM, IT WAS A DUPLICATE I WAS NOT GIVEN AN 

2 ORIGINAL 

3 Q AND DID YOU TAKE ANY STEPS TO RECEIVE ANOTHER COPY 

4 OF THAT TAPE---

5 A NO, MA'AM 

6 Q ---AFTER FINDING IT TO BE UNWATCHABLE? 

7 A NO, MA'AM 

8 Q WERE YOU AWARE THAT LIEUTENANT BAMBERG WAS GOING TO 

9 TAKE THE ORIGINAL TO S LED TO HAVE IT CLEANED UP? 

10 A I DON'T RECALL TO THE BEST OF MY KNOWLEDGE, NO 

11 Q HAVE YOU EVER VIEWED THE TAPE THAT WAS SHOWN IN 

12 COURT YESTERDAY? 

13 A NO, MA'AM 

14 Q YOU RECEIVED THE SEXUAL ASSAULT COLLECTION KIT O~ 

15 APRIL THE 12TH 

16 A THAT IS CORRECT 

17 Q WHAT DID YOU DO WITH IT? 

18 A I SUBMITTED THAT AS EVIDENCE TO THE AIKEN COUNTY 

19 SHERIFF'S OFFICE 

20 Q WAS IT EVER SENT TO S LED FOR TESTING? 

21 A I HAVE NO IDEA 

22 Q WHOSE RESPONSIBILITY WOULD IT HAVE BEEN TO SEND IT 

23 TO S LED FOR TESTING? 

24 A THAT WOULD HAVE BEEN THE EVIDENCE CUSTODIAN 

25 o AND YOU ARE THE LEAD INVESTIGATOR IN THIS CASE? 
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THAT IS CORRECT 1 

2 

A 

Q CAN YOU TELL BY LOOKING AT YOUR CASE FILE WHETHER 0 

3 NOT THIS KIT WAS EVER SENT TO S LED FOR TESTING? 

4 A ACCORDING TO MY COPY, IT WAS NOT IT WAS PLACED IN 

5 THE EVIDENCE ROOM OR LOCKER BY LIEUTENANT MCGOWAN AND IT WAS 

6 LOGGED IN TO THE EVIDENCE ROOM THAT SAME DAY 

7 Q NOW, WHOSE RESPONSIBILITY WOULD IT HAVE BEEN TO 

B REQUEST THAT THE EVIDENCE CUSTODIAN SEND THIS KIT TO S LED 

9 FOR TESTING? 

lOA THAT WOULD BE MINE 

11 Q AND DID YOU REQUEST THAT THIS KIT BE SENT TO 

12 S LED FOR TESTING? 

13 A NO WE HAD NOTHING TO COMPARE IT WITH AT THAT TIME 

14 Q DID YOU AT ANY POINT RECEIVE THE ABILITY T€ GAIN 

15 ANYTHING TO COMPARE WITH WHAT YOU HAD? 

16 

17 

18 

19 

20 

A IF YOU'RE ASKING DID WE REQUEST A HEARING TO OBTAIN 

THE DEFENDANT 'SO N A , NO 

Q YOU DID NOT DO THAT 

A DID NOT 

Q SO YOU DID NOT MAKE ANY ATTEMPT TO DO WHAT WAS 

21 NECESSARY IN ORDER TO SEND THIS KIT TO S LED FOR TESTING, 

22 DID YOU? 

23 A I - - I I M NOT SURE I FOLLOW NECESSARY, BUT IF YOU'RE 

24 ASKING DID I GO THROUGH THE STEPS, COLLECT EVIDENCE AND 

25 SUBMIT IT, NO, I DID NOT 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Q WELL, THERE ARE NECESSARY STEPS IN ORDER TO COMPLET 

10 

11 

12 

13 

14 

15 

A PROCESS, CORRECT? 

A YES, MA'AM 

Q AND THOSE STEPS WERE NOT TAKEN, WERE THEY? 

A THAT IS CORRECT 

Q I BELIEVE YOU ALSO INDICATED IN YOUR REPORT THAT YO 

FOUND A CAP IN THE TRUCK WITH WHAT LOOKED LIKE TO HAVE 

CAUCASIAN HAIR IS THAT CORRECT? 

A 

Q 

FROM MS 

A 

Q 

A 

Q 

THAT IS CORRECT 

AND I BELIEVE YOU REQUESTED KNOWN HEAD HAIR SAMPLES 

SANDERS---

YES, MA'AM 

---FOR COMPARISON 

THAT IS C"-~ECT 

AND DID THAT GO TO S LED FOR TESTING? 

16 A TO THE BEST OF MY KNOWLEDGE, IT DID 

17 Q IT DID 

18 A I WAS INFORMED THAT HER HAIR OR HER HAIRS WERE 

19 COMBED HAIRS THAT IS, THEY ARE BRUSHED OUT OF HER HAIR AND 

20 THAT S LED REQUIRED PLUCKED HAIRS TO DO DNA TESTING 

21 Q WERE THERE NOT PLUCKED HAIRS IN THE SEXUAL ASSAULT 

22 KIT? 

23 A I DON'T KNOW I DON'T KNOW IF IT WAS COMPLETELY 

24 COMPLETED, IF YOU WILL ACCEPT THE TERM 

25 Q WELL, YOU HAD THE S LED PROTOCOL KIT IN YOUR 
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1 POSSESSION, DID YOU NOT? 

2 A YES I DID NOT BREAK THE SEALS 

3 Q SO YOU DID NOT SEND THAT KIT WHICH MOST PROBABLY 

4 WOULD HAVE HAD PLUCKED HAIRS IN IT TO COMPARE WITH THAT CAP, 

5 DID YOU? 

6 A TO THE BEST OF MY KNOWLEDGE, NO, IT WAS NOT SENT TO 

7 S LED 

8 Q WELL, TO THE BEST OF YOUR KNOWLEDGE YOU I VB JUST 

9 INDICATED FROM LOOKING AT YOUR REPORT THAT THAT KIT WAS NOT 

10 SENT 

11 A ACCORDING TO MY REPORT I DON'T KNOW IF IT WAS 

12 SUBSEQUENTLY SENT TO S LED OR NOT TO THE BEST OF MY 

13 KNOWLEDGE, IT WAS NOT 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q WEll~, IF IT HAD BEEN SENT TO S LED 

DOCUMENTATION OF THAT, CORRECT? 

A SHOULD 

SHOULD 

SHOULD 

YOU WOULD HA 

Q 

A 

Q 

A 

BUT YOU DO NOT HAVE SUCH DOCUMENTATION, DO YOU? 

THAT IS CORRECT FOR THE RECORD, I WAS GONE ABOUT 

THREE MONTHS, THREE AND A HALF MONTHS, FOLLOWING THIS WHEN 

I RETURNED, I DIDN'T HAVE ANY DOCUMENTATION THAT IT HAD BEEN 

SENT 

Q WELL, WHOSE RESPONSIBILITY WOULD IT HAVE BEEN TO 

25 FOLLOW UP WITH THIS CASE DURING THE THREE AND A HALF MONTHS 

r 
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1 THAT YOU WERE GONE? 

2 A I HAVE NO IDEA I WAS OUT OF TOWN ON A FAMILY 

3 EMERGENCY IF ANYTHING PRESSING HAD COME UP, I WOULD PRESUM 

4 THAT ONE OF MY SUPERVISORS WOULD EITHER HANDLE IT OR DELEGAT 

5 IT 

6 Q SO ESSENTIALLY THAT KIT SAT IN THE EVIDENCE LOCKER 

7 FOR THREE AND A HALF MONTHS WITH NO ATTEMPTS FOR ANYTHING TO 

8 BE DONE WITH IT 

9 A TO THE BEST OF MY KNOWLEDGE, THAT'S - - THAT'S 

10 ACCURATE 

11 Q NOW, WHEN YOU MET WITH MS SANDERS ON APRIL THE 5TH, 

12 SHE GAVE YOU A WRITTEN STATEMENT IS THAT CORRECT? 

13 

14 

A 

Q 

YES, SHE DID 

AND SHE DID NOT MENTION A GUN IN THAT WRITTEN 

15 STATEMENT, DID SHE? 

16 A IF YOU WOULD BEAR WITH ME I DON'T RECALL SPECIFIC 

17 MENTION OF IT LET ME GLANCE OVER THE REPORT OR, EXCUSE ME, 

18 OVER THE STATEMENT I DON'T SEE ANY MENTION OF IT I DON'T 

19 RECALL ANY MENTION OF IT 

20 Q AND SHE GAVE YOU A FAIRLY DETAILED WRITTEN STATPM1:~1"II 

21 ABOUT WHAT HAPPENED, DID SHE NOT? 

22 

23 

24 

25 

A 

Q 

A 

Q 

FAIRLY DETAILED, YES 

BUT THERE WAS NO MENTION OF A GUN IN THAT STATEME.'IT 

NO 

WHERE ALL DID YOU PROCESS FOR PRINTS IN THE BEDROOM 
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A IN THE BEDROOM? I BELIEVE I ATTEMPTED SOME ON THE 

END TABLE, THE HEADBOARD OF THE BED. SOME OF THE SMOOTHER 

WOODEN SURFACES WHICH I DIDN'T HKVK ANY SUCCESS WITH I 

BELIEVE I PROCESSED SOME OF THE CONTENTS OF THE GARBAGE CAN 

NEXT TO THE BED WHATEVER SMOOTH SURFACE THAT I - - I DON'T 

- - WITHOUT LOOKING AT THE CARDS, I COULON' T TELL YOU WHAT 

EXACT SURFACES I RECOVERED PRINTS FROM, BUT ANYTHING IN THAT 

MIDDLE BEDROOM OR CLOSE PROXIMITY THAT APPEARED LIKELY TO 

HAVE BEEN TOUCHED BY ANYONE I - --

o 
A 

o 

A 

o 

DID YOU PROCESS THE ASHTRAY? 

NO 

WHY NOT? 

IT WAS FILTHY 

HAD YOU BEEN INFORMED THAT SHE HAD USED THAT 

15 ASHTRAY? 

16 A I DON'T RECALL IF SHE SPECIFICALLY MENTIONED IT I 

17 KNOW SHE SMOKED 

18 

19 

20 

21 

o DID SHE RECALL - - DID SHE MENTION TO YOU THAT SHE 

HAD SMOKED ON THAT EVENING? 

A I DON'T RECALL 

Q DID YOU - - WHAT - - YOU SAID YOU PROCESSED SOME ITEM 

22 THAT WERE IN THAT TRASH CAN 

23 A CANS, ANYTHING THAT WOULD BE SMOOTH AND RELATIVELY 

24 CLEAN THAT SOMEONE MAY HAVE HANDLED THERE MAY HAVE BEEN A 

25 PACK OF CIGARETTES THAT I PROCESSED AGAIN, I DON'T RECALL 
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1 SPECIFIC CONTENTS 

2 Q DID YOU PROCESS A BEER CAN? 

3 A YES, MA'AM 

r 4 Q AND HOW MANY BEER CANS DID YOU FIND IN THE GARBAGE 

i 
S CAN? 

f 6 A TWO OR THREE 

7 Q 

f 8 A 

AND YOU PROCESSED ALL FOR PRINTS? 

I DON'T KNOW IF I PROCESSED ALL OF THEM THE ONES 

9 AT THE BOTTOM MAY HAVE BEEN WET I WOULDN'T HAVE PROCESSED 

10 IT IF THEY WERE STICKY OR WET 

11 o NOW, I BELIEVE YOU STATED IN YOUR REPORT THAT YOU 

12 USED SOME KIND OF METHOD TO DETERMINE IF THERE WAS THE 

13 PRESENCE OF DNA IN THE FORM OF SPERM OR SEMEN ON THE 

14 SHEETS IS THAT CORRECT? 

lS A THE SHEETS AND THE LIVING ROOM, WHAT I DID -- SEMEN 

16 WILL GENERALLY FLUORESCE UNDER ULTRAVIOLET RADIATION OR 

17 ULTRAVIOLET LIGHT ONE OF THE METHODS THAT SOMETIMES IS 

18 EMPLOYED IN THESE CASES WE'LL TURN OFF THE LIGHTS I'VE 

19 GOT A SMALL ULTRAVIOLET LIGHT OR A WOOD'S LAMP AND YOU HOLD 

20 IT CLOSE TO ANYTHING THAT MAY BE SOILED WITH - - POTENTIALLY 

21 SOILED WITH SEMEN, AND GENERALLY IF IT'S NOT TOO DEGRADED IT 

22 WILL FLUORESCE OR GLOW I PROCESSED I BELIEVE THE BED AND 

23 SOME OF THE LIVING ROOM FURNITURE WITH THAT 

24 Q AND YOU HAVE PROCESSED THAT BEFORE IN OTHER CASES, 

25 CORRECT? 
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1 A OCCASIONALLY USUALLY WE LET FORENSICS DO THAT, B 

2 IT I S A GOOD PRELIMINARY PROCEDURE 

3 Q AND DID ANYONE FROM FORENSICS COME OUT TO THE HOUSE 

4 TO PROCESS THE SCENE? 

5 A NO THERE WAS NOTHING ADDITIONAL TO DO BEYOND WHAT 

6 I DID, THE DUSTING FOR PRINTS AND THE USING THE WOODIS LAMP 

7 Q 11M SHOWING YOU WHATIS BEEN INTRODUCED INTO EVIDENC 

8 AS STATEIS EXHIBIT NUMBER 5 AND THIS IS THE PICTURE---

9 A 11M SORRY WOULD YOU---

10 Q ---OF THE BED? 

11 A ---MIND IF I STEPPED DOWN? 

12 Q SURE PLEASE NOW, IS THIS PICTURE A FAIR AND 

13 ACCURATE REPRESENTATION OF HOW THE BED WAS WHEN YOU 

14 ORIGINALLY ENTERED THE HOUSE? 

15 A IT IS 

16 Q AND LET ME CLARIFY YOU ENTERED THE HOUSE UPON THE 

17 CONSENT OF MR WALKER, IS THAT CORRECT? 

18 A THAT I S CORRECT, BOTH VERBAL AND WRITTEN STATEMENTS 

19 Q NOW, YOU SAID THAT YOU---

20 THE COURT: MS BROWN, CAN YOU AND THE WITNESS 

21 SWITCH PLACES AND LET HIM TALK BACK TOWARDS---

22 

23 

24 

25 

MS. BROWN: 

THE COURT: 

MS. BROWN. 

THE COURT: 

CERTAINLY, YOUR HONOR 

---THE COURT REPORTER? 

CERTAINLY 

THANK YOU 
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1 BY MS BROWN 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q YOU -- FOR LACK OF KNOWING THE TERMINOLOGY, IS IT 

CORRECT TO SAY THAT YOU FLUOROSCOPED THIS BED, USED THE 

ULTRAVIOLET LIGHT? 

A YES 

Q OKAY so YOU USED THE ULTRAVIOLET LIGHT ESSENTIALL 

SHOWN I GUESS IT'S LIKE A FLASHLIGHT WITH A SPECIAL COVER 

OR---

A IT'S---

Q - - -HELP ME UNDERSTAND 

A IT'S A SMALL FLUORESCENT LANTERN IT HAS A -- IN 

PLACE OF A REGULAR WHITE FLUORESCENT TUBE LIKE YOU NORMALLY 

SEE, IT'S GOT AN ULTRAVIOLET TUBE MOUNTED ON THE SIDE THAT'S 

MAY~E EIGHT INCHES LONG WHAT YOU WOULD NORMALLY DO YOU 

WOULD TURN THE LIGHTS OFF AGAIN, THIS IS SORT OF A 

PRELIMINARY EXAMINATION IT'S VERY LOW POWER YOU TURN THE 

LIGHTS OFF AND YOU WOULD HOLD IT SEVERAL INCHES UP OFF WHAT 

YOU WERE EXAMINING IN THIS CASE IT WOULD BE THE MATTRESS, 

BED CLOTHES, ET CETERA, AND YOU WOULD JUST YOU WOULD GO 

BACK AND FORTH ALMOST LIKE YOU WERE IRONING, HOLDING IT A FE 

INCHES OFF, AND IF YOU SEE ANYTHING THAT GLOWED OR FLUORESC 

YOU WOULD INVESTIGATE FURTHER, EITHER COLLECT THAT FOR 

EXAMINATION OR HAVE FORENSICS COME OUT AND COLLECT IT 

Q NOW, SO YOU SHOWED THAT LIGHT ON THE TOP OF THIS 

BED? 
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1 A AS I RECALL, I DID THE BED COVERS THEN I ROLLED 

2 THE BED COVERS OFF AND INSPECTED THE MATTRESS ITSELF 

3 Q. DID YOU EXPECT EACH INDIVIDUAL LAYER? 

4 A. AS I RECALL, YES, THAT WOULD BE NORMAL PROCEDURE 

5 Q THANK YOU AND NOTHING IMMEDIATELY FLUORESCED, IS 

6 THAT CORRECT? 

7 A NOTHING THAT WAS CONSISTENT WITH THE HISTORY AND 

8 WITH SEMEN THERE WERE A FEW SMALL AREAS IN THE LIVING ROOM ~ 

I 
9 I BELIEVE WE DETERMINED WERE LINT OR SOME OTHER LIGHT-COLO 

10 OBJECT NOTHING CONSISTENT WITH SEMEN 

1.1 Q OKAY AND AFTER EXAMINING THAT BED WITH THOSE 

~2 BEDCLOTHES, DID YOU THEN TAKE THOSE BEDCLOTHES INTO EVIDENCE 

13 AND SEND THEM TO S LED ? 

14 A NO, THERE WAS NO REASON TO SUBMIT THEM THERE WAS 

15 NOTHING FOUND IN THERE, YOU KNOW, FOR FURTHER EXAMINATION 

16 Q COULD S LED HAVE FOUND HAIRS EMBEDDED IN THOSE 

17 SHEETS? 

18 A I HAVE NO IDEA IF THERE WAS SOME THERE, THEY MAY 

19 HAVE BUT GIVEN THE TIME AND EVERYTHING ELSE, I HAVE NO WAY 

20 OF KNOWING THAT 

21 Q IS IT POSSIBLE? 

22 A IF THEY WERE THERE, 11M SURE IT WOULD BE, YES 

23 Q DID YOU CONSIDER TAKING THOSE SHEETS INTO EVIDENCE 

24 AND SENDING THEM FOR TESTING? 

25 A NO AGAIN, WE HAD NO WAY OF EVEN KNOWING IF THAT 
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1 WAS THE SAME BEDCLOTHES THAT WERE ON THERE WHEN THIS INCID 

2 OCCURRED THERE WAS NOTHING TO WARRANT FURTHER FORENSIC 

3 

4 

5 

6 

EXAMINATION 

Q WELL, WITH THE CONDITION OF THIS HOUSE AND THE 

CONDITION OF THIS BED, WAS IT APPARENT TO YOU THAT - - I MEAN, 

WOULD YOU HAVE THOUGHT THAT THESE SHEETS HAD BEEN CHANGED IN 

7 ANY RECENT- --

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MS. BRXSBIN CALLS FOR SPECULATION, YOUR HONOR 

MS. BROWNz YOUR HONOR, I'M ASKING HIM TO TESTIFY 

TO HIS OBSERVATION 

TBB COORT: ALL RIGHT WELL, HE CAN TESTIFY AS TO 

HIS OBSERVATION HE CAN'T TESTIFY AS TO WHAT MAY OR MAY NOT 

HAPPEN IN THE FUTURE 

MS BROWN YES, YOUR HONOR ..,. 

BY MS BROWN 

Q YOUR OBSERVATION OF THIS, DID IT LOOK LIKE THESE 

SHEETS HAD BEEN RECENTLY CHANGED? 

A CHANGED? I HAVE NO IDEA THEY DID NOT APPEAR TO 

HAVE BEEN RECENTLY WASHED 

Q 

A 

Q 

DID THEY APPEAR TO BE CLEAN? 

NO 

SO YOU JUST DIDN'T CONSIDER TAKING THOSE SHEETS IN 

23 INTO EVIDENCE 

24 A I'M NOT SURE WHAT YOU MEAN BY CONSIDER, BUT I DIDN' 

25 SEE ANYTHING THAT WOULD WARRANT ME TAKING THEM IN THERE W 
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1 NOTHING - - IF THAT ANSWERS YOUR QUESTION 

2 Q DID YOU -- I BELIEVE YOU TESTIFIED THAT YOU SHONE 

3 THE LIGHT ON THE MATTRESS ITSELF 

4 A YES AS FAR AS I KNOW, THAT -- THAT IS NORMAL 

5 PROCEDURE 

6 Q DID YOU FLIP THE MATTRESS AND CHECK THE UNDERSIDE? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

NOT THAT I RECALL A 

Q 

A 

WOULD THAT HAVE BBEN NORMAL PROCEDURE? 

NOT USUALLY 

Q WHY NOT? 

A IT'S NOT THAT TERRIBLY OFTEN -- I WOULDN'T PRESUME 

IT'S THAT OFTEN THAT PEOPLE FLIP THE MATTRESS OVER USUALLY 

WE'LL LIFT THE MATTRESS UP AND - - AND GIVE A QUICK PEEK, 

SURE THERE'S NOTHING IN THERE THAT WOULD HURT US ~KE A 

WEAPON OR BLOODSTAINS OR ANYTHING SEEMS LIKE WE DID LIFT 

THE MATTRESS THERE ARE TWO BEDS IN THERE, WE DID INSPECT 

THEM AND IT SEEMS TO ME WE LOOKED UNDER THE MATTRESS, BUT 

COULDN'T I COULDN'T TESTIFY TO WHETHER WE PUT A WOOD'S 

LAMP ON THERE I DON'T BELIEVE WE DID I DON'T THINK THERE 

WAS ANY---

Q THIS DIDN'T SEEM TO BE THE KIND OF HOUSE WHERE THE 

MATTRESS-FLIPPING INSTRUCTIONS WOULD HAVE BEEN FOLLOWED ON A 

23 REGULAR BASI S IS THAT WHAT YOU'RE SAYING? 

24 A I DON'T KNOW IF I WOULD PRESUME THAT FAR BUT I - - I 

25 DON'T RECALL THE MATTRESS BEING FLIPPED 
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1 Q NOW, SPEAKING OF WEAPONS, DID YOU LOOK FOR A WEAPON 

2 A WE DID A CURSORY INSPECTION OF THE HOUSE WE DIDN' 

3 IF YOU'RE ASKING DID WE MAKE A SPECIFIC SEARCH FOR ONE, 

4 NO THAT'S PART OF THE GENERAL - - I CAN'T THINK OF WHAT THE 

[ 5 CORRECT WORD IS WELL, NORMALLY WE WILL WE'LL GO INTO A 

r 6 I ROOM WE'LL TAKE NOTE OF WHAT'S THERE WE DIDN'T RECEIVE 

7 SPECIFIC PERMISSION FROM YOUR CLIENT TO GO THROUGH ALL OF TH 

I 8 DRAWERS, MOVE FURNITURE, ET CETERA WE DIDN'T GO TO THAT 

r 
9 LEVEL 

10 Q BUT YOU RECEIVED FROM HIM CONSENT TO SEARCH THE 

f 11 RESIDENCE LOCATED AT 228 POPLAR STREET, SALLEY, SOUTH 

12 CAROLINA 

13 A THAT IS CORRECT 

14 Q NOW, THE~CONSENT THAT HE SIGNED DIDN'T SAY ANYTHING 

15 SPECIFICALLY ABOUT, "THAT SHALT NOT GO THROUGH MY DRAWERS," 

16 DID IT? 

17 A THAT'S CORRECT I DON'T RECALL IF WE WERE AWARE OF 

18 THE GUN AT THAT POINT NORMALLY -- AND YOUR CLIENT WAS WITH 

19 US WHAT WE WOULD DO, WE WOULD -- IS GIVE A QUICK WALK-

20 THROUGH THROUGH THE ROOM, MAKE SURE THERE'S NO WEAPON, 

21 NOTHING THAT HE COULD -- WITHIN HIS IMMEDIATE AREA OF CONTRO 

22 TO HURT US, ANYTHING OF OBVIOUS EVIDENTIARY VALUE HE COULD 

23 DESTROY YOU GO THROUGH YOUR ROOMS AND YOU BASICALLY BLOCK 

24 THEM OUT IN A GRID AND LOOK 

25 Q SO NOWHERE IN THE BRIEFING THAT YOU RECEIVED FROM 
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1 YOUR SUPERVISOR WERE YOU GIVEN INFORMATION THAT A GUN WAS 

2 ALLEGED TO HAVE BEEN USED? 

3 A I DON'T RECALL I DON'T RECALL 

4 Q HAD YOU RECEIVED SUCH INFORMATION, WOULD YOU HAVE 

5 SPECIFICALLY LOOKED FOR THE WEAPON? 

6 A I THINK THE FIRST THING I WOULD HAVE DONE AND I 

7 BELIEVE WAS DONE JUST AS A GENERAL PROCEDURE ARE THERE ANY 

8 WEAPONS IN THE HOUSE? I BELIEVE HIS RESPONSE WAS NEGATIVE 

9 BECAUSE OTHERWISE WE WOULD ASK WHERE THOSE WEAPONS ARE, WHAT 

lOIS IT, AND PROCEED FROM THERE 

11 Q BUT IF YOU'RE SPECIFICALLY LOOKING FOR A WEAPON, YO 

12 DON'T TAKE A PERSON AT THEIR WORD WHEN THEY SAY THERE'S NO 

13 WEAPON IN THE HOUSE, DO YOU? 

14 A 

15 Q SO IT'S SAFE TO SAY YOU WERE NOT SPECIFICALLY 

16 LOOKING FOR A WEAPON AT THIS RESIDENCE, CORRECT? 

17 A AGAIN, I DON'T RECALL SPECIFICALLY LOOKING FOR A 

18 WEAPON IT CERTAINLY IS NOT ILLEGAL AS LONG AS IT'S NOT --

19 IF ONE WAS MENTIONED, WE WOULD HAVE MADE A SPECIFIC SEARCH 

20 FOR IT, BUT I DON'T RECALL THAT 

21 Q AT ANY RATE YOU DIDN'T FIND ONE 

22 A THAT IS CORRECT 

23 Q AND YOU DIDN'T FIND ONE IN THE VEHICLE 

24 A THAT IS CORRECT 

25 Q NOW, YOU HAD BEEN GIVEN VIA THE REPORTS FROM 
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1 ORANGEBURG A DESCRIPTION OF CLOTHING THAT THE ASSAILANT WAS 

2 TO HAVE WORN, CORRECT? 

3 A CORRECT 

4 Q DID YOU TAKE INTO EVIDENCE ANY CLOTHING? 

5 A FROM THE RESIDENCE? NO 

6 Q DID YOU LOOK FOR ANY CLOTHING? 

7 A YES THERE WAS CLOTHING EVERYWHERE 

8 Q DID YOU FIND ANY CLOTHING THAT WAS CONSISTENT WITH 

9 THE DESCRIPTION GIVEN IN THE REPORTS FROM ORANGEBURG? 

10 A NO 

11 Q DID YOU FIND ANYTHING THAT YOU TOOK INTO EVIDENCE 

12 THAT WAS BELIEVED TO HAVE POSSIBLY BEEN THE BLINDFOLD? 

13 A YES, MAlAM I BELIEVE THAT WOULD HAVE BEEN THE 

14 KNITTED WOOL HAT LET ME CHECK MY CHAIN OF CUSTODY, I 

15 BELIEVE THAT WAS THE ONLY THING THAT WAS A POLO BRAND KNIT 

16 CAP THAT YOU HAD MENTIONED EARLIER THAT 

17 APPEARED TO BE CAUCASIAN HEAD HAIRS 

18 Q NOW, I BELIEVE IN HER STATEMENTS 

19 ORANGEBURG SHE REFERRED TO HAVING HAD A BLINDFOLD TIED ARO 

20 HER HEAD, CORRECT? 

21 A YES, MAlAM 

22 Q AND SO YOU TOOK INTO EVIDENCE A KNITTED CAP---

23 A YES 

24 Q ---THAT COULD HAVE BEEN PULLED OVER HER HEAD AND 

25 OVER HER EYES 
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A PULLED OR TIED OR AFFIXED OVER HER FACE PEOPLE 

SOMETIMES PRESUME THEY KNOW WHAT SOMETHING IS, I GUESS YOU'D 

SAY IF SHE COULON' T SEE IT - - GIVEN THE FACT THAT MR 

WALKER WOULDN'T HAVE, YOU KNOW, STRAIGHT HEAD HAIRS IN THE 

CAP, IT APPEARED NOT TO BELONG IN THE TRUCK SO WE TOOK IT 

FOR FURTHER EVALUATION 

Q WELL, A PERSON CERTAINLY KNOWS THE DIFFERENCE 

BETWEEN SOMETHING BEING PULLED ON TOP OF THEIR HEAD VERSUS 

SOMETHING BEING WRAPPED AROUND THEIR EYES AND TIED IN THE 

BACK OF THEIR HEAD, WOULD THEY NOT? 

A I WASN'T THE PERSON, I COULDN'T ANSWER THAT 

IS UNDER STRESS, IF SHE'S AFRAID, I DON'T KNOW THAT SHE WO 

KNOW EXACTLY WHAT IT WAS THAT WAS PUT OVER HER OR AROUND HER 

14 Q OKAY SO---

15 A IT'S JUST -- IT'S GOOD -- GOOD PROCEDURE IF 

16 SOMETHING LOOKS CLOSE, YOU SEIZE IT AND YOU EVALUATE IT IT 

17 MAY OR MAY NOT BE OF ANY VALUE 

18 Q SO YOU DIDN'T FIND ANYTHING IN THE HOUSE THAT 

19 MATCHED THE DESCRIPTION OF SOMETHING BEING TIED AROUND HER 

20 EYES AND AFFIXED IN THE BACK OF THE HEAD, DID YOU? 

21 

22 

A 

Q 

NO, MA'AM 

AND YOU DIDN'T TAKE ANYTHING INTO EVIDENCE 

23 A OTHER THAN WHAT I MENTIONED EARLIER, THE LIFT CARDS 

24 AND THE KNIT CAP, THAT IS CORRECT 

25 Q WHEN DID YOU FIND THE KNIT CAP IN RELATION TO WHEN 
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1 YOU STARTED YOUR SEARCH? DID YOU SEARCH THE TRUCK FIRST? 

2 A NO, SEARCHED THE -- AGAIN, WE MADE A WALK-THROUGH 0 

3 THE ENTIRE PREMISES AND PHOTOGRAPHED AND PROCESSED THE 

4 INTERIOR OF THE HOUSE THEN WE MOVED OUTSIDE TO THE VEHICLE 

S Q AND THEN YOU PHOTOGRAPHED AND PROCESSED THE VEHICLE 

6 A THAT IS CORRECT 

7 Q AND LT WAS AT THAT - - AT THAT POINT IN TIME THAT YO 

8 FOUND THI S CAP ~ 

9 A YES, MA'AM, DURING PROCESSING OF THE VEHICLE 

10 Q SO DID YOU LOOK ANY FURTHER FOR A BANDANA-TYPE- --

11 A YES MA'AM 

12 Q ---PIECE OF CLOTH? 

13 A YES, MA'AM 

14 Q AND YOU FOUND NOTHING ---
lS A THAT IS CORRECT 

16 Q AND, AGAIN, YOU FOUND NO CLOTHING THAT MATCHED THE 

17 DESCRIPTION 

18 A NO, MA'AM 

19 Q BUT NOTHING ELSE LOOKED LIKE IT HAD BEEN TIDIED UP 

20 OR CLEANED UP IN QUITE SOMETIME IS THAT CORRECT? 

21 A NOTHING IN THE HOUSE I DON'T KNOW WHAT IT LOOKED 

22 LIKE AT THE TIME THIS INCIDENT OCCURRED 

23 Q WELL, YOU KNEW WHAT THE DESCRIPTION WAS 

24 A I KNOW WHAT THE DESCRIPTION WAS AND IT WAS 

2S CONSISTENT VERY UNKEMPT, VERY CLUTTERED, AND VERY DIRTY 
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Q IN FACT, YOU HAD A RATHER DETAILED DESCRIPTION IN 

THE REPORTS OF WHAT YOU WERE LOOKING FOR IN THE HOUSE ISN' 

THAT CORRECT? 

A CORRECT 

Q IS IT USUAL OR UNUSUAL FOR YOU TO RECEIVE SUCH A 

DETAILED DESCRIPTION OF A -- OF A RESIDENCE OR A ROOM? 

A IT VARIES CASE TO CASE I'VE RECEIVED SOME THAT'S 

GOOD AND BETTER, AND I'VE RECEIVED SOME WHERE PEOPLE DON'T 

KNOW IF IT'S A HOUSE, TRAILER, BARN IT DEPENDS ON THE 

VICTIM OR THE WITNESS 

Q BUT SHE WAS FAIRLY OBSERVANT ABOUT THAT ROOM 

A YES 

Q 

A 

Q 

AND FAIRLY SPECIFIC ABOUT THAT ROOM 

YES, SHE WAS 

NOW, WHEN YOU - - WHEN YOU INTERVIEWED MS SANDERS 0 

APRIL THE 5TH, DID SHE MENTION THAT IT HAD BEEN DARK WHILE 

SHE WAS IN THAT ROOM? 

A I DON'T BELIEVE SHE MENTIONED THAT SPECIFICALLY IN 

HER STATEMENT, BUT I DO RECALL HER MAKING SOME REFERENCE TO 

IT BEING IN THE EVENING OR HOURS OF NIGHTTIME 

Q DO YOU RECALL HER MENTIONING THAT NO LIGHT WAS 

TURNED ON? 

A I DON'T RECALL LIGHT ONE WAY OR THE OTHER 

Q 

A 

DID SHE MENTION ANYTHING TO YOU ABOUT THE HEATER? 

SHE DESCRIBED ITS LOCATION IF YOU'RE ASKING ME 
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1 WHETHER IT WAS TURNED ON OR NOT, I DON'T RECALL HER SAYING 

2 Q WOULD YOU HAVE ASKED HER THAT? 

3 A NOT NORMALLY 

4 Q DID YOU PROCESS THE BATHROOM FOR FINGERPRINTS? 

5 A IF I DID, IT WAS VERY, VERY CURSORY AGAIN, THE 

6 WHOLE HOUSE, GIVEN THE CONDITION, THE LEVEL OF FILTH, THERE 

7 WOULD HAVE BEEN VERY LITTLE I COULD HAVE PROCESSED 

8 Q WELL, LET ME ASK YOU THIS, INVESTIGATOR GRAYBEAL 

9 YOU HAVE ALLUDED TO THE FACT THAT YOU ARE NOT SPECIFICALLY 

10 TRAINED IN FORENSIC INVESTIGATION IS THAT CORRECT? 

11 A I DON' T KNOW THAT - - DEPENDS ON WHAT - - WHAT LEVEL 

12 I'M NOT A FORENSICS TECHNICIAN I HAVE RECEIVED SPECIFIC 

13 TRAINING IN VARIOUS ASPECTS OF FORENSICS 

14 Q WELL, LET ME PUT IT THIS WAY YOU MADE MENTION THA 

15 THERE IS A FORENSICS TEAM ATTACHED WITH THE AIKEN COUNTY 

16 SHERIFF'S OFFICE CORRECT? 

17 A YES, MA'AM 

18 Q AND THAT IN AN APPROPRIATE CASE, AN INVESTIGATOR 

19 SUCH AS YOURSELF CAN REQUEST THAT THAT TEAM COME AND FURTHER 

20 PROCESS THE SCENE 

21 A CORRECT 

22 Q AND THEY HAVE DIFFERENT EQUIPMENT? 

23 A TO AN EXTENT, YES WHAT WE WOULD CALL THEM FOR 

24 WOULD BE SOMETHING THAT - - EITHER TAKE AN IMPRESSION OF A 

25 TIRE TRACK OR FOOT TRACK BECAUSE WE DON'T NORMALLY KEEP 
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1 CASTING MEDIUM IN THE CAR, A LARGE FOOTPRINT OR HAND PRINT I 

2 THE RESIDENCE WE USE SOMETHING CALLED A GEL LIFT walCH HAS 

3 TO BE KEPT COOL 'IHAT WE DON'T NORMALLY KEEP IN THE CARS 

4 EXAMPLE, IF WE'D FOUND WHAT APPEARED TO BE SEMEN ON A WALL, 

5 WE WOULD EITHER SWAB THAT OR WE WOULD, YOU KNOW, TAKE A --

6 DEPENDING ON WHAT THE WALL IS, WE MAY REMOVE A SECTION OF TH 
I 

7 WALL. WHICH I DON'T KEEP, YOU KNOW, SAWS AND THAT KIND OF 

8 room IN THE - - IN THE CAR 

o. HOW MANY DIFFERENT TECHNIQUES ARE THERE FOR LIFTING 

10 LATENT FINGERPRINT IMPRESSIONS? 

11 A PROBABLY DOZENS 

12 Q AND HOW MANY ARE YOU SPECIFICALLY TRAINED IN? 

13 A YOU CAN PROCESS WITH DIFFERENT POWDERS, LIFT WITH 

14 TAPE YOU CAN USE SOMETHING CALLED -- I WAS TRYING TO 

15 REMEMBER WHAT IT'S CALLED I DON'T NORMALLY KEEP IT A 

16 SILICONE PRODUCT? YOU CAN PHOTOGRAPH THEM SOMETHING WE 

17 WOULDN'T NORMALLY USE IN THE FIELD YOU CAN COLLECT THE IT 

18 ITSELF, BRING IT TO THE SHERIFF'S OFFICE IT CAN BE FUMED 

19 WITH A SUPER GLUE IT COULD BE FUMED WITH IODINE IT COULD 

20 BE SPRAYED WITH AN ANHYDRANT (PHONETIC) I MEAN, THERE'S --

21 THERE'S DOZENS, DEPENDING ON WHAT THE SURFACE IS, WHAT YOU' 

22 TRYING TO COLLECT FROM IT IYOU CAN USE MAGNETIC POWDERS 

23 YOU CAN USE GLUE 

24 Q IS IT POSSIBLE THAT HAD ANY OF THOSE OTHER METHODS 

25 BEEN USED THAT DIFFERENT IMPRESSIONS COULD HAVE BEEN LOCATED 
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1 .AND LIFTED? 

3 

4 

5 

A 

Q 

A 

Q 

I WOULD SAY THAT WOULD BE UNLlKELY--­

IS IT POS---

---FROM WHAT I SAW 

IS IT POSSIBLE? 

6 A BEING AS HOW I CAN'T TELL YOU WHAT WAS OR WASN'T 

7 THERE, I'M SURE IF THEY WERE THERE IT WOULD BE POSSIBLE THEY 

8 COULD BE LIFTED 

9 0 BUT YOU DID NOT EXPLORE THAT POSSIBILITY---

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

o 

I'M NOT SURE--­

---TO CHECK 

A 

o 

---WHAT YOU MEAN BY THAT 

WELL, YOU DIDN'T TAKE THE ITEM IN TO BE PROCESSED A 

THE SHERIFF'S OFFICE, DID YOU? 

A WHICH ITEM ARE YOU REFERRING TO? 

o WELL, LET'S PICK ONE THE BEDSIDE TABLE 

A THERE WOULD BE NO REASON TO I PROCESSED THAT AT 

THE SCENE WELL, POWDER WILL SHOW - - SAY I TOUCH THE JUDGE' 

BENCH HERE AND I APPLY A FINGERPRINT POWDER IT WILL SHOW 

THAT THERE'S SOMETHING THERE NOW, WHETHER IT'S ANYTHING 

USABLE, WHETHER IT'S DETAILED OR NOT, YOU KNOW, I DON'T KNOW 

ON THE OTHER HAND, IF THERE'S IF IT'S DIRTY, IF 

SOMEONE SPILLED A CO-COLA OR WHATEVER, YOU'LL JUST GET A BIG 

GLOB AND YOUR BRUSH WILL STICK TO IT THERE'S NOTHING USABL 

OF ANYTHING - - OF ANY NATURE THAT'S JUST GOING TO BE A 
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1 CONTAMINATED AREA OF GOO 

2 IF WE HAD FOUND SOMETHING ON AN IRREGULAR SURFACE, 

3 SOMETHING THAT COULD NOT BE PROCESSED AT THE SCENE, YOU KNOW, 

4 THAT WAS POTENTIALLY A USEFUL BIT OF EVIDENCE, A FINGERPRINT 

5 OR PALM PRINT, SOMETHING LIKE THAT CERTAINLY COULD BE 

6 COLLECTED, BUT THERE WAS NOTHING FOUND AT THE SCENE THAT I 

7 

8 

9 

10 

WOULD HAVE ANY REASON TO COLLECT 

Q AND AGAIN NOTHING WAS SENT TO S LED FOR 

EVALUATION EITHER IS THAT CORRECT? 

A OTHER THAN WHAT -- WHAT YOU ASKED ME ABOUT BEFORE, 

11 NOT TO THE BEST OF MY KNOWLEDGE, NO 

12 Q AND AS FAR AS YOU KNOW ABOUT THE CAP, THAT WAS NOT 

13 FURTHER TESTED BECAUSE THE PLUCKED HEAD HAIRS WERE NOT THEN 

14 SENT UP TO S LED FOR COMPARISON IS THAT CORR;:CT? 

15 A TO THE BEST OF MY KNOWLEDGE, YES 

16 

17 

18 

19 

Q 

A 

Q 

A 

TO THE BEST OF YOUR KNOWLEDGE YES OR NO? 

THE CAP WAS SENT TO S LED YOU ASKED ME 

YOU TESTIFIED EARLIER THE CAP WAS SENT---

LET - - YOU KIND OF CONFUSED ME WITH THE QUESTION 

20 TO THE BEST OF MY KNOWLEDGE, 'THERE WAS NO ADDITIONAL TESTING 

21 DONE TO THAT CAP OTHER THAN WHAT YOU HAD ASKED ABOUT WITH 

22 HEAD HAIRS THE INITIAL EXAMINATION WAS DONE IT WAS 

23 COMPARED TO THE COMBED HAIRS WHICH WERE UNSUITABLE FOR 

24 COMPARISON, AND TO THE BEST OF MY KNOWLEDGE THERE WAS NO 

25 ADDITIONAL COMPARISON OR TESTING DONE, IF THAT ANSWERS YOUR 
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1 QUESTION 

2 Q DID YOU EVER RECEIVE FROM S LED AN ANALYSIS 

3 REPORT STATING THAT THEY COULD NOT MAKE COMPARISON OF THAT 

4 CAP? 

5 A I DON'T KNOW IF I RECEIVED A REPORT OR I WAS JUST 

( 

I 6 TOLD BY ONE OF THE EVIDENCE PEOPLE AGAIN, I WAS IN AND OUT 
I 

7 QUITE A BIT DURING THAT TIME OF THE YEAR I REMEMBER I WAS 

8 INFORMED, YOU KNOW, THAT HAIRS WERE NOT SUITABLE, THE COMBED 

9 HAIRS WHETHER IT CAME - - I DON'T RECALL A WRITTEN REPORT, 

10 BUT I I M SURE THERE WAS SOME TYPE OF COMMUNICATION, EITHER BY 

11 PHONE OR BY REPORT 

12 MS. BROWN YOUR HONOR, NO FURTHER QUESTIONS 

13 THE COURT: ALL RIGHT ANYTHING ON REDIRECT? 

14 MS BRI~IN. JUST BRIEFLY, YOUR HONOR 

15 REDIRECT EXAMINATION 

16 BY MS BRISBIN 

17 Q HOW LONG WERE YOU OUT ON FAMILY LEAVE? 

18 A ALL TOLD BETWEEN THREE AND FOUR MONTHS 

19 Q AND IS IT POSSIBLE THAT THE SEXUAL ASSAULT KIT WAS 

20 SENT TO S LED DURING THAT TIME BY SOMEONE ELSE? 

21 A CERTAINLY 

22 Q AND DID YOU ASK MS SANDERS IF THERE WAS A GUN 

23 INVOLVED? 

24 A I DON I T RECALL 

25 Q OKAY ANO---
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1 A IF I WAS MADE AWARE OF THAT DURING THE INITIAL 

2 BRIEFING THEN, YES, I WOULD HAVE CERTAINLY ASKED THAT, BUT I 

3 DON'T RECALL WHETHER IT WAS OR NOT 

4 Q OKAY IN YOUR REPORT DID YOU INDICATE THAT THERE 

5 WAS A GUN? 

6 A NOT THAT I'M AWARE OF 

7 Q WOULD YOU REFRESH YOUR MEMORY, IF NEEDED, BY LOOKIN 

8 AT YOUR REPORT? 
I 

9 A ARE YOU ASKING ME TO IPUBLISH IT OR JUST LOOK OVER 

10 IT? 

11 Q JUST LOOK AT IT AND REFRESH YOUR MEMORY, IF 

12 NECESSARY 

13 A (THE WITNESS LOOKS AT THE DOCUMENT) SHE DID STATE 

14 ~THAT SHE OBSERVED HIM TO BE VISIBLY ARMED WITH A PISTOL 

15 THERE'S NO OTHER DESCRIPTION BEYOND THAT 

16 Q OKAY AND HOW MUCH TIME HAD GONE BY WHEN YOU 

17 SEARCHED THE INSIDE OF THIS HOUSE? 

18 A FROM THE TIME THE INCIDENT OCCURRED? 

19 Q YES 

20 A AGAIN, 22, 23 DAYS 

21 Q OKAY WOULD YOU EXPECT TO FIND CIGARETTES THAT THE 
I 

22 VICTIM MAY HAVE SMOKED IN THE ASHTRAY THREE WEEKS LATER? 
I 

23 A NO, I WOULD NOT 

24 Q WOULD THE SUSPECT'S SEMEN ON HIS OWN BED BE OF ANY 

25 VALUE? 
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8 Q IN YOUR REPORT WHERE YOU INDICATE THAT MS SANDERS 

9 HAD STATED THAT SHE HAD OBSERVED HIM TO BE VISIBLY ARMED WIT 

10 A PISTOL, THAT SECTION OF YOUR REPORT IS WHERE YOUIRE 

11 SUMMARIZING WHAT YOU HAD RECEIVED IN THE ORANGEBURG REPORTS, 

12 IS IT NOT? 

13 A WHETHER IT WAS WRITTEN OR VERBAL STATEMENTS, I DONI 

14 KNOW I DIDNIT DIFFERENTIATE IN THERE 

15 Q BUT THAT SECTION OF YOUR REPORT IS WHERE YOU ARE 

16 RELATING WHAT HAS TAKEN PLACE WITH THE ORANGEBURG 

17 INVESTIGATION 

18 A YES 

19 Q THAT---

20 A THAT IS CORRECT 

21 Q THAT STATEMENT I S NOT IN THERE BASED ON YOUR 

22 INDEPENDENT INVESTIGATION OF THIS INCIDENT, IS IT? 

23 A NO, MAlAM I HADNIT SPOKEN WITH HER AT THAT POINT 

24 Q AND AGAIN WHEN YOU SPOKE WITH HER, YOU DID NOT 

25 INDICATE THAT SHE RELATED THAT THERE WAS A GUN PRESENT, DID 
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1 YOU? 

2 

3 

4 

A 

Q 

A 

5 ME ABOUT 

6 Q 

7 A 

8 

9 

NO, NOT TO THE BEST -- NOT THAT I RECALL, NO 

AND IT'S NOT IN YOUR REPORT, IS IT? 

NOT THAT I SEE, NO, OTHER THAN WHAT YOU JUST ASKED 

AGAIN FROM THE ORANGEBURG REPORT 

CORRECT 

lIS BROWN· THANK YOU NO FURTHER QUESTIONS 

THE COURT: ALL RIGHT THANK YOU YOU MAY STEP 

10 DOWN ANY FURTHER WITNESSES? 

11 lIS. BR:ISB:IN· NO, YOUR HONOR THE STATE RESTS 

12 THE COURT. ALL RIGHT LADIES AND GENTLEMEN, WE'RE 

13 GOING TO GO AHEAD AND TAKE A BREAK, LET YOU STEP BACK TO THE 

14 JURy ROOM PLEASE DON'T DISCUSS THE CASE WHILE YOU'RE BACK 

15 THERE, AND WE'LL BRING YOU BACK IN A LITTLE BIT 

16 (WHEREUPON, THE JURY WAS EXCUSED FROM OPEN COURT AT 

17 11 08 AM) 

18 

19 

THE COURT I ALL RIGHT ANYTHING WE NEED TO TAKE UP 

MS. BROWN: YOUR HONOR, MAY I REVIEW THE INDICTMENT 

20 BRIEFLY BEFORE I MAKE THE MOTIONS? (MS BROWN REVIEWS THE 

21 INDICTMENTS) THANK YOU, YOUR HONOR YOUR HONOR, AT THIS 

22 TIME ON BEHALF OF MR WALKER I WOULD MOVE FOR A DIRECTED 

23 - VERDICT OF NOT GUILTY AS TO ALL THREE CHARGES YOUR HONOR, 

24 TAKING THE EVIDENCE THAT HAS BEEN PRESENTED IN THE LIGHT MOS 

25 FAVORABLE TO THE STATE, THE STATE HAS NOT PROVIDED COMPETENT 
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1 EVIDENCE BY walCH WOULD - - WOULD RISE TO THE LEVEL OF 

2 CREATING A JURy QUESTION ON ANY OF THE THREE INDICTMENTS 

3 PARTICULARLY, YOUR HONOR, AS TO THE INDICTMENT OF 

4 POSSESSION OF A FIREARM OR KNIFE DURING THE COMMISSION OF A 

5 VIOLENT CRIME, YOUR HONOR, I BELIEVE TAKING IN THE TOTALITY 

6 OF THE EVIDENCE THERE HAS NOT BEEN COMPETENT EVIDENCE 

7 PRESENTED BY WHICH A JURY -- BY WHICH IT WOULD RISE TO THE 

8 LEVEL OF A JURY QUESTION AS TO WHETHER OR NOT A FIREARM WAS 

9 PRESENT SPECIFICALLY -- THAT WOULD BE THE EXTENT OF OUR 

10 MOTION AT THIS TIME, YOUR HONOR 

11 'l'HB COUR"!' I ANYTHING? 

12 MS. BRISBIN: YES, YOUR HONOR THE VICTIM TESTIFI 

13 THAT THE DEFENDANT USED A GUN OR WAVED A GUN IN FRONT OF HER 

14 AND THREATENED HER WITH IT DURi..'lG THE ASSAULT, AND SHE ALSO 

15 TOLD LAW ENFORCEMENT -- LAW ENFORCEMENT -- LIEUTENANT BAMBER 

16 TESTIFIED THAT SHE TOLD HER THAT SHE HAD A GUN ON MARCH 4TH 

17 WHEN SHE INTER - - THAT HE HAD A GUN WHEN SHE INTERVIEWED MS 

18 SANDERS ON MARCH 4TH AND THE LAW DOES NOT REQUIRE ANY 

19 CORROBORATION OF THE VICTIM'S TESTIMONY IN A CRIMINAL SEXUAL 

20 CONDUCT CASE AND, THEREFORE, THE STATE'S POSITION IS THAT 

21 THERE IS SUFFICIENT EVIDENCE FOR CONVICTION IN EACH OF THE 

22 THREE INDICTMENTS 

23 MS. BROWN· YOUR HONOR, MY ONLY RESPONSE WOULD BE 

24 WHILE IT IS TRUE THAT THERE I S A STATUTE ON POINT THAT SAYS 

25 THAT CORROBORATION IS NOT NECESSARY FOR A CONVICTION IN A 



DIRECTED VERDICT MOTION BY MS BROWN 217 

1 CRIMINAL SEXUAL CONDUCT CASE, I DON'T BELIEVE ~T POSSESSIO 

2 OF A WEAPON DURING THE COMMISSION OF A VIOLENT CRIME WOULD B 

3 INCLUDED UNDER THAT STATUTE STATING 'llIAT CORROBORATION 

4 NECESSARY, YOUR HONOR 

5 THE COURT: WELL, I -- I'M GOING TO -- TAKING 

6 EVERYTHING IN THE LIGHT MOST FAVORABLE TO THE NON-MOVING 

7 PARTY, THE QUESTION IS IS THERE ANY DIRECT EVIDENCE, ANY 

B SUBSTANTIAL CIRCUMSTANTIAL EVIDENCE THAT INDICATES THAT THES 

9 PARTICULAR OFFENSES WERE COMMITTED TO ALLOW THIS CASE TO GO 

10 TO THE JURY? I'M GOING TO DENY YOUR MOTION I MEAN, SHE 

11 CLEARLY TESTIFIED THAT THERE WAS A GUN THE GUN WAS HELD BY 

12 THE DEFENDANT .AND IT WAS PART OF THE WHOLE SCHEME THAT HE 

13 USED IN ATTEMPTING OR GETTING HER TO LEAVE HER RESIDENCE AND 

14 ULTIMATELY GO TO THE - - .... THE ALLEGED SCENE WHERE THE ASSAULT 

15 OCCURRED 

16 SO WITH RESPECT - - THERE I S ALSO DIRECT EVIDENCE FRO 

17 HER THAT THE -- THAT SHE LEFT HER RESIDENCE INVOLUNTARILY 

18 SHE DID IT BY FORCE FROM HIM, INCLUDING THE USE OF A WEAPON, 

19 AND SHE TESTIFIED THAT SHE WAS SEXUALLY ASSAULTED BY HIM AND 

20 THAT IT WAS UNWANTED SO I I M GOING TO FIND THERE IS 

21 SUFFICIENT EVIDENCE TO SEND IT TO THE JURY ALL RIGHT ARE 

22 Y'ALL GOING TO OFFER ANY EVIDENCE? 

23 

24 

25 

MS. BROWN: YOUR HONOR, IT I S 

TIME I WOULD LIKE TO HAVE A CHANCE TO REVIEW WITH MY CLI 

JUST -- JUST TO BE SAFE ONE 'MORE TIME HIS---
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THE COURT: ALL RIGHT 

MS. BROWN ---HIS RIGHTS TO TESTIFY 

TIlE COURT: ALL RIGHT WELL, WE'LL TAKE A BREAK 

4 THAT WILL GIVE YOU A CHANCE TO TALK TO YOUR CLIENT BEFORE I 

5 TALK TO HIM LET ME ASK YOU SOMETHING NOW DID Y'ALL HAVE 

6 ANY CHARGES? BECAUSE IF THAT'S THE CASE, WE WILL GO DIRECTL 

7 INTO THE CLOSING ARGUMENTS DID Y'ALL HAVE ANY CHARGES THAT 

8 YOU WANTED ME TO LOOK AT? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. BRXSBXN: YOUR HONOR, THE ONLY STATE'S REQUEST 

FOR A CHARGE OTHER THAN THE USUAL CIRCUMSTANTIAL EVIDENCE 

WHICH I THINK YOU ALWAYS CHARGE -- IS THAT CORRECT? 

THE COURT: WELL---

MS. BRXSBXN: DO YOU ALWAYS -- WE WOULD REQUEST THA 

yOU DO THE---

THE COURT: I DON'T WANT TO SAY IN SEVEN YEARS THAT 

I'VE ALWAYS CHARGED IT, BUT I GENERALLY CHARGE IT AND INTEND 

TO CHARGE IT 

MS. BRXSBXN: OTHER THAN THAT, THE ONLY OTHER 

REQUEST THAT THE STATE WOULD MAKE IS THE TESTIMONY OF A 

SEXUAL ASSAULT VICTIM NEED NOT BE CORROBORATED---

THE COURT: I CERTAINLY INTEND---

MS. BRXSBXNz ---BY STATUTE 

THE COURT: I INTEND TO CHARGE THAT 

MS. BRXSBXN: THANK YOU 

MS. BROWN YOUR HONOR, FOR THE RECORD THE DEFENSE 
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1 WOULD OPPOSE A CHARGE BEING MADE OF SECTION 16-3-657 

2 INDICATING THAT CORROBORATION IS NOT REQUIRED YOUR HONOR, 

3 THE DEFENDANT'S -- THE DEFENSE POSITION IS THAT THIS STATUTE 

4 GOES - - THAT THE CHARGING OF THI S STATUTE WOULD BE AN 

5 IMPERMISSIBLE COMMENT ON THE FACTS OF THIS CASE TO A JURY 

6 YOUR HONOR, IT'S OUR POSITION THAT THIS STATUTE --

7 THAT THE WEIGHT OF THIS STATUTE SHOULD GO TO WHETHER OR NOT 

8 THERE IS SUFFICIENT EVIDENCE FOR THE COURT TO SEND - - TO S 

9 A CASE TO THE JURY AND THAT A CHARGE OF THIS - - A CHARGE OF 

10 THIS NATURE TO THE JURY COULD BE -- COULD BE CONSTRUED AS A 

11 COMMENT ON THE FACTS OF THE PARTICULAR CASE, AND WE WOULD 

12 OBJECT TO THIS CHARGE BEING GIVEN TO THE JURY 

13 T.iIE COURT: ALL RIGHT DO YOU HAVE ANY CASE LAW ON 

14 THAT YOU WANT ME TO LOOK AT? 

15 MS. BROWN NOT AT THIS TIME, YOUR HONOR 

16 TBB COURT: DO YOU THINK YOU MIGHT BETWEEN NOW AND 

17 THE TIME I GIVE THE CHARGE? 
I 

18 MS. BROWN I NO, YOUR HONOR 

19 THE COURTI ALL RIGHT ALL RIGHT ANYTHING ELSE? 

20 DID Y'ALL HAVE ANY CHARGES THAT YOU WANTED ME TO CONSIDER? 

21 MS. BROWN I NO, YOUR HONOR TO CLARI.FY THAT THIS 

22 COURT CHARGES HESITATE TO ACT ON REASONABLE DOUBT---

23 THB COURT: THAT'S STATE V MANNING 

24 MS. BROWN: AND I DON'T BELIEVE WE WOULD HAVE ANY 

25 SPECIFIC---
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1 THE COURT - I CHARGE - - I INTEND TO CHARGE THE THRE 

2 BASIC OFFENSES FOR WHICH THE DEFENDANT HAS BEEN CHARGED 

3 C S C , KIDNAPPING, POSSESSION OF A WEAPON I'M GOING TO 

4 CHARGE.AN IDENTIFICATION CHARGE YOU KNOW, THERE'S BEEN AN 

5 EXPERT, SO I'LL CHARGE EXPERT I'LL CHARGE - - I INTENDED TO 

6 CHARGE NO CORROBORATION AND PROBABLY STILL WILL, BUT I'LL 

7 THINK ABOUT IT BEFORE I DO THAT, AND THEN EVERYTHING ELSE IS 

8 YOUR BASIC CHARGE IF THERE'S SOMETHING ELSE THAT YOU WANTE 

9 ME TO CHARGE THAT YOU THINK IS UNIQUE TO THIS CASE THAT --

10 OTHER THAN THE PRESUMPTION OF INNOCENCE AND REASONABLE DOUBT 

11 AND CREDIBILITY AND ALL THAT STUFF, THEN I CERTAINLY WILL 

12 CONSIDER ANYTHING YOU HAVE 

13 MS. BROWN- THE DEFENSE HAS NO OTHER SPECIFIC 

14 REQUESTS '"""' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT: ALL RIGHT WHY DON'T YOU - - YOU TAKE A 

WE'LL TAKE ABOUT 15 MINUTES AND YOU CAN CHAT WITH YOUR 

CLIENT AND WE'LL TAKE THAT MATTER UP AS TO WHETHER HE INTEND 

TO TESTIFY OR NOT. WE'LL GET BACK I ALSO INTEND TO CHARGE 

ON THE WEAPONS CHARGE IF THEY DON'T FIND HIM GUILTY OF THE 

-- ONE OF THE -- THE KIDNAPPING OR THE C S C , THEY CAN'T 

FIND HIM GUILTY OF THAT 

JIB. BROWN: YES, YOUR HONOR 

(WHEREUPON, A BREAK WAS TAKEN ) 

THE COURT: THANK YOU PLEASE BE SEATED IF YOU 

25 WOULD ALL RIGHT LET'S BRING THE DEFENDANT OUT 
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1 (MR WALKER IS BROUGHT INTO THE COURTROOM) 

2 THE COURT: OH, I'M SORRY I DIDN'T SEE MISTER 
t 

3 ALL RIGHT MS BROWN, WHAT IS IT Y'ALL HAVE DECIDED IN THIS 

4 MS. BROWN: HE HAS DECIDED HE WILL NOT TESTIFY - --

5 THE COURT ALL RIGHT 
I 

6 MS. BROWN, ---AND WE WILL NOT PRESENT EVIDENCE 

7 'l'HB COURT: ALL RIGHT MR WALKER, LET ME GET YOU 

8 TO STAND IF YOU WOULD AND RAISE YOUR RIGHT HAND 

9 JOSEPH WALKER, :AFTER BEING DULY SWORN, 
I 

10 TESTIFIED AS FOLLOWS IN CAMERA 

11 EXAMINATION BY THE COURT 
I 

12 Q ALL RIGHT MR WALKER, I'M SURE YOU'VE DISCUSSED 

13 THIS WITH YOUR ATTORNEY, BUT'YOU UNDERSTAND THAT YOU HAVE A 

14 RIGHT TO TESTIFY IN THIS TRIAL IF YOU ~OULD LIKE TO TESTIFY 

15 DO YOU UNDERSTAND THAT? 

16 A YES, SIR 

17 Q YOU HAVE A RIGHT TO TELL YOUR SIDE OF THE STORY OR 

18 ANYTHING YOU WANT TO SAY THAT'S RELEVANT OR APPLICABLE IN 
I 
I 

19 THIS CASE DO YOU UNDERSTAND THAT? 

20 A YES, SIR 

21 Q AND, OF COURSE, IF ~OU TESTIFY YOU UNDERSTAND YOU' 

22 SUBJECTING YOURSELF TO BEING CROSS-EXAMINED BY THE STATE, 

I 
23 ONE OF THE THINGS THE STATE MAY ATTEMPT TO DO IF THEY HAD 

24 DO IS IMPEACH YOU YOU MAY HAVE SOME PAST CRIMINAL RECORD 

25 THAT WOULD BE APPROPRIATELY BROUGHT OUT DURING THE COURSE OF 

r 
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1 ANY IMPEACHMENT DO YOU UNDERSTAND THAT? 

2 A YES, SIR 

r 3 Q OF COURSE, I !<NOW NOTHING ABOUT YOUR PAST RECORD OR I 

4 ANYTHING LIKE THAT YOU UNDERSTAND YOU ALSO HAVE A RIGHT NO 

5 TO TESTIFY 
,-

6 A I DO 

7 Q YOU HAVE THE RIGHT TO REMAIN SILENT AND IF YOU ELEC 

8 NOT TO TESTIFY, IN FACT, I WILL INSTRUCT THE JURY THEY CAN'T 

9 EVEN CONSIDER THAT DURING THE COURSE OF THEIR DELIBERATIONS 

10 AND THEY'RE NOT TO INFER ANYTHING BY THE FACT THAT YOU 

11 ELECTED NOT TO TESTIFY DO YOU UNDERSTAND THAT? 

12 A YES, SIR 

13 Q NOW, HAVE YOU HAD AN OPPORTUNITY TO TALK ABOUT THIS 

14 WITH toUR ATTORNEY? 

15 A YES, SIR 

16 Q AND HAS SHE EXPLAINED FULLY BASICALLY WHAT I'VE 

17 EXPLAINED TO YOU TODAY? 

18 A YES, SIR 

19 Q ALL RIGHT SHE'S INDICATED THAT AFTER DISCUSSIONS 

20 WITH THE TWO OF YOU THAT YOU HAVE ELECTED NOT TO TESTIFY I 

21 THAT CORRECT? 

22 A YES, SIR 

23 Q ALL RIGHT AND DO YOU HAVE ANY QUESTIONS YOU WANT 

24 TO ASK MS BROWN ABOUT YOUR RIGHT TO TESTIFY OR NOT TO 

25 TESTIFY? 
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1 A NO, SIR 

2 Q DO YOU THINK YOU FULLY UNDERSTAND? 

3 A YES, SIR 

4 THE COURT: ALL RIGHT MS BROWN, IS THERE ANY 

5 FURTHER INQUIRY YOU WOULD LIKE TO MAKE OF YOUR CLIENT 

6 REGARDING HIS RIGHT TO TESTIFY OR NOT TO TESTIFY? 

7 MS. BRONN: NO, YOUR HONOR 

8 THE COURT: DO YOU THINK YOUR CLIENT FULLY 

9 UNDERSTANDS HIS CONSTITUTIONAL RIGHTS WITH RESPECT TO HIS 

10 TESTIFYING IN THIS TRIAL? 

11 MS. BROWN: YES, YOUR HONOR 

12 THE COURT: OKAY THANK YOU, SIR ALL RIGHT 

13 Y'ALL READY TO GO FORWARD? 

14 ,. 
c.- MS BRISBIN. STATE'S READY, YOUR HONOR 

15 THE COURT: ALL RIGHT MS BROWN INDICATES SHE WIL 

16 NOT BE PROBABLY MORE THAN A HALF HOUR DO YOU HAVE ANY IDEA 

17 HOW LONG 

18 MS. BRISB:IN: NO MORE THAN THAT 

19 THE COURT: ALL RIGHT 

20 MS BROWN: YOUR HONOR, BEFORE THE JURY COMES BACK, 

21 THE DEFENSE WILL REST WHEN THE JURY COMES IN AND I WOULD 

22 RENEW MY -- RENEW MY DIRECTED VERDICT MOTIONS AT THAT TIME, 

23 AND IF THE COURT WOULD LIKE TO RULE ON THAT NOW SO THE JURY 

24 DOESN'T HAVE TO BE SENT BACK OUT---

25 THE COURT: ALL RIGHT WELL, YOU KNOW, AS I SAID, 
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1 I'M DENYING YOUR DIRECTED VERDICT -- YOUR MOTION FOR DIRECTE 

2 VERDICT ON THE THREE OFFENSES FOR WHICH THE DEFENDANT IS 

3 CHARGED BASED UPON THE RULING THAT I GAVE YOU PRIOR, AND I 

4 UNDERSTAND THAT TtlAT - - THAT YOU HAD NOT RESTED AT THAT POI 

5 IN TIME AND THAT YOU ARE MAKING YOUR MOTIONS AGAIN AT THIS 

6 TIME AND WOULD CONSIDER THOSE MOTIONS HAVING BEEN MADE 

7 FOLLOWING YOUR - - RENEWING THOSE MOTIONS FOLLOWING YOUR 

8 ELECTING TO REST AT THAT TIME 

9 MS. BROWN: THANK YOU, YOUR HONOR 

10 THE COURT: ALL RIGHT AND I DO INTEND TO CHARGE 

11 THE CHARGE ABOUT CORROBORATION 

12 MS. BRl:SBIH: THANK YOU, YOUR HONOR 

13 THE COURT: ALL RIGHT LET'S BRING THE JURY IN IF 

14 WE COULD 

15 (WHEREUPON, THE JURY WAS BROUGHT INTO OPEN COURT AT 

16 11 40 AM) 

17 THE COURT: ALL RIGHT LADIES AND GENTLEMEN, WE 

18 HAVE CONCLUDED, AS YOU KNOW, THE EVIDENCE BEING PRESENTED BY 

19 THE STATE IN ITS CASE IN CHIEF, AND THE DEFENDANT NOW HAS TH 

20 OPPORTUNITY TO OFFER ANY EVIDENCE THAT THE DEFENDANT MAY WIS 

21 TO OFFER MS BROWN? 

22 MS. BROWN: THANK YOU, YOUR HONOR THE DEFENSE 

23 RESTS 

24 THE COURT: ALL RIGHT THANK YOU, MA'AM THAT 

25 MEANS, LADIES AND GENTLEMEN, THAT WE ARE NOW AT THE POINT IN 
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1 THE TRIAL WHERE THE PARTIES WILL MAKE THEIR CLOSING 

2 ARGUMENTS ALL THE EVIDENCE HAS BEEN OFFERED THAT BOTH THE 

3 STATE AND THE DEFENDANT WISH TO OFFER IN THIS CASE 

4 FOLLOWING THE CLOSING ARGUMENT, THEN I WILL CHARGE YOU OR 

5 INSTRUCT YOU AS TO THE LAW IN THIS CASE 

6 NOW, ONE THING I NOTE THAT I HAVE NOT SELECTED A 

7 FOREPERSON ON THIS JURY AND, MS FIELDS, SINCE YOU'RE SITTIN 
I 

8 IN THE FOREPERSON'S SEAT I'LL ASK IF YOU WOULDN'T MIND 

9 SERV!NG AS FOREPERSON OF THIS JURY NOW, I THINK, LADIES 

10 GENTLEMEN, Y' ALL HAVE ORDERED LUNCH BECAUSE 

11 BY THE TIME WE FINISH THE ARGUMENTS AND THE CHARGE 

12 SOMETIME AROUND LUNCH AND THEN YOU WILL BE ABLE TO IF YOU 

13 SO ARE INCLINED, YOU CAN BEGIN YOUR EATING AS WELL AS 

14 DELIBERATIONS OF COURSE, YOU'RE NOT REQUIRED TO ..;. YOU CAN 

15 WAIT UNTIL YOU FINISH YOUR LUNCH BEFORE YOU BEGIN YOUR 

16 DELIBERATIONS IF YOU WANT AT THAT TIME SO WITH THAT SAID, 

17 I'LL CALL ON THE STATE AND ASK IF THEY WOULD PLEASE PROCEED 

18 WITH THEIR CLOSING ARGUMENT 

19 MS. BRJ:SBJ:H THANK YOU, YOUR HONOR MAY IT PLEASE 

20 THE COURT? MS BROWN? LADIES AND GENTLEMEN OF THE JURY, TH 

21 JUDGE IS GOING TO TELL YOU ABOUT THE LAW THAT APPLIES TO THI 

22 CASE AND LISTEN TO WHAT HE SAYS, BUT I'M JUST GOING TO 

23 SUMMARIZE IT BRIEFLY SO THAT YOU KNOW WHAT YOU'RE LOOKING 

I 

24 FOR MR WALKER IS CHARGED WITH KIDNAPPING, CRIMINAL SEXUAL 

25 CONDUCT IN THE FIRST DEGREE, AND POSSESSION OF A WEAPON -- A 
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1 FIREARM AND/OR A WEAPON IN THE COMMISSION OF A VIOLENT CRIME 

2 KIDNAPPING -- MOST OF US THINK OF KIDNAPPING AS 

3 SNATCHING A CHILD WELL, KIDNAPPING UNDER OUR LAW HAS 

4 DIFFERENT MEANINGS KIDNAPPING ALSO INCLUDES CONFINING 

5 SOMEONE AGAINST HER WILL YOU DON'T HAVE TO PROVE THAT SHE 

6 WAS ABDUCTED AND TAKEN SOMEWHERE ELSE ALL YOU HAVE TO 

7 IS THAT SHE WAS CONFINED AGAINST HER WILL AND, OF COURSE, IN 

8 THIS CASE YOU HAVE BOTH SHE WAS CONFINED SHE WAS ABDUC 

9 FROM NORWAY AT HER HOME SHE WAS TAKEN BY FORCE, CONFINED 

10 HIS TRUCK, AND TAKEN BY FORCE TO HIS HOME IN SALLEY AND 

11 CONFINED ALL NIGHT AGAINST HER WILL, AND SHE 

12 OF THAT 

13 CRIMINAL SEXUAL CONDUCT IN THE FIRST DEGREE IS 

14 ESSENTIALLY WHAT M~T PEOPLE THINK OF AS RAPE 

15 INCLUDES SOME OTHER TYPES OF SEXUAL BATTERIES 

IT ALSO 

A SEXUAL 

16 BATTERY MEANS THERE'S PENETRATION OR FELLATIO WHICH IS ORAL 

17 SEX IN THIS CASE THERE WAS BOTH PENETRATION OF THE VAGINA 

18 AND FELLATIO WHICH ARE BOTH TYPES OF CRIMINAL SEXUAL CONDUCT 

19 IN THE FIRST DEGREE WE DON'T HAVE TO PROVE BOTH TYPES 

20 OCCURRED, BUT IN THIS CASE THE VICTIM TESTIFIED THAT BOTH 

21 TYPES OCCURRED AND THAT THERE WAS SOME PENETRATION, HOW EVER 

22 SLIGHT, WHICH IS ALL THAT'S REQUIRED, OF THE PENIS IN THE 

23 VAGINA AS WELL AS THE PENIS IN HER MOUTH 

24 FOR IT TO BE FIRST DEGREE THAT MEANS THAT THERE HAS 

25 TO BE SOME TYPE OF PHYSICAL FORCE OR VIOLENCE OR THAT A GUN 
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1 HAS TO BE INVOLVED IT'S NOT REQUIRED THAT A GUN IS INVOLVE 

2 IF THERE'S OTHER TYPES OF PHYSICAL FORCE OR VIOLENCE, BUT US 

3 OF A GUN IS ONE TYPE THAT MAKES IT FIRST DEGREE AND, OF 

4 COURSE, THE VICTIM TESTIFIED THAT HE WAVED A GUN AROUND AND 

5 THREATENED TO KILL HER, AND IT DOES NOT REQUIRE POINTING OF 

6 THE GUN AND THAT'S AN IMPORTANT THING TO CONS IDER THERE WA 

7 NO TESTIMONY THAT HE POINTED ,THE GUN AT HER SHE SAID HE 

8 WAVED IT AROUND AND THREATENED TO KILL HER THAT IS 

I I 
9 SUFFICIENT UNDER THE LAW OF SOUTH CAROLINA FOR THIS CHARGE 

10 SHE TOLD -- THERE WAS TESTIMONY FROM LIEUTENANT BAMBERG THAT 

11 THE VICTIM TOLD HER ON MARCH 4TH THAT HE HAD A GUN, AND MS 

12 SANDERS ALSO TESTIFIED IN COURT YESTERDAY THAT HE HAD THE 

13 GUN 

14 NO~ YOU'VE HEARD ALREADY ABOUT THE TERM REASONABLE 

15 DOUBT, PROOF BEYOND A REASONABLE DOUBT, AND THAT'S ABSOLUTEL 

16 CORRECT THE STATE HAS THE BURDEN TO PROVE THE CASE BEYOND 

17 REASONABLE DOUBT SO WHAT DOES BEYOND A REASONABLE DOUBT 

18 MEAN? THE JUDGE WILL GIVE YOU ONE DEFINITION AND YOU LISTEN 

19 TO HIM HE RULES ON THE LAW ESSENTIALLY WHAT BEYOND A 

20 REASONABLE DOUBT MEANS IS THAT YOU MUST BE FIRMLY CONVINCED 

21 THAT THE DEFENDANT IS GUILTY IT DOES NOT MEAN THAT YOU HA 

22 TO BE ABSOLUTELY CERTAIN BEYOND ANY DOUBT WHATSOEVER IN YOUR 

23 MIND THERE ARE VERY FEW THINGS IN LIFE THAT ARE THAT 

24 CERTAIN 
, , 

IF YOU WEREN'T THERE, YOU CAN'T BE A HUNDRED 

25 PERCENT SURE, BUT YOU DON'T HAVE TO BE A HUNDRED PERCENT S 

r 

I 
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1 UNDER THE LAW YOU SIMPLY HAVE TO NOT HAVE ANY REASONABLE 

2 DOUBT 

3 THE STATE OF SOUTH CAROLINA ALSO HAS A LAW THAT 

4 SPECIFICALLY SAYS THAT NO CORROBORATION IS REQUIRED OF THE 

5 TESTIMONY OF THE VICTIM IN A CRIMINAL SEXUAL CONDUCT CASE 

6 WHAT THAT MEANS IS IF YOU BELIEVE BEYOND A REASONABLE DOUBT 

7 THAT MS SANDERS WAS TELLING THE TRUTH, YOU DON'T NEED ANY 

8 OTHER EVIDENCE, BUT IN THIS CASE THERE'S A LOT OF 

9 CORROBORATING EVIDENCE 

10 FIRST OF ALL, LET'S SAY -- LET'S TALK ABOUT WHAT 

11 THERE ISN'T NOW, MOST PEOPLE WATCH nc SIn AND nLAW AND 

12 ORDER" AND WE LIKE TO SEE DNA AND FINGERPRINTS WE EXPEC 

13 THAT BECAUSE YOU SEE THAT ON T V BUT INVESTIGATOR GRAYBEAL 

14 EXPLAINED TO YOU IN REAL LIFE THEY SELDOM HAVE DNA IN 

15 SEXUAL ASSAULT CASES AND IN MANY CASES THEY'RE NOT ABLE TO 

16 GET FINGERPRINTS FOR VARIOUS REASONS, AND HE EXPLAINED TO YO 

17 WHY HE WAS - - HE TRIED TO GET FINGERPRINTS IN THIS CASE, BUT 

18 HE COULDN'T BECAUSE YOU CAN SEE FOR YOURSELF -- WHERE ARE 

19 OTHER PICTURES? 

20 YOU CAN SEE FOR YOURSELF THE DIRT ON THE INSIDE OF 

21 THIS TRUCK YOU CAN'T GET FINGERPRINTS OFF OF DIRT, AND 

22 INVESTIGATOR GRAYBEAL EXPLAINED TO YOU THAT'S WHY THERE WERE 

23 NO FINGERPRINTS THAT WERE USABLE FROM THE INSIDE OF THE 

24 TRUCK THE INSIDE OF THE HOUSE WAS VERY SIMILAR IT WAS 

25 ALSO FILTHY THE SURFACES THAT HE HAD TRIED TO OBTAIN 
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1 FINGERPRINTS FROM DID NOT ENABLE HIM TO GET USABLE 

2 FINGERPRINTS 

229 

3 IT ALSO HAD BEEN THREE WEEKS WHEN HE DID THE SEARCH 

4 OF THE HOUSE WHEN HE TOOK OVER THE CASE FROM ORANGEBURG, 

5 THREE WEEKS HAD PASSED YOU WOULDN'T EXPECT TO FIND A 

6 CIGARETTE BUTT IN THE ASHTRAY FROM THREE WEEKS BEFORE TO GET 

7 FINGERPRINTS OFF OF YOU WOULDN'T EXPECT TO FIND THE SAME 

8 BEER CAN IN THE TRASH TO GET FINGERPRINTS OFF OF AND THE 

9 OTHER SURFACES THAT HE TRIED TO GET FINGERPRINTS OFF OF WERE 

10 FILTHY AND IT JUST WOULDN'T WORK THE LAW DOES NOT REQUIRE 

11 FINGERPRINTS OR DNA THE LAW SIMPLY REQUIRES THAT YOU 

12 BELIEVE THE VICTIM'S TESTIMONY BEYOND A REASONABLE DOUBT, 

13 THAT'S ALL YOU HAVE TO DO TO FIND JOSEPH WALKER GUILTY 

14 THERE IS NO DNA EVIDENCE DR GIBBS EXPLAINED 

15 YOU THAT THERE ARE MANY REASONS WHY THERE MIGHT NOT BE DNA 

16 EVIDENCE IN A SEXUAL ASSAULT KIT FIRST OF ALL, THERE WAS 

17 TESTIMONY THAT MR WALKER EJACULATED, AND AS DR GIBBS 

18 EXPLAINED, IF THERE'S NO EJACULATION THERE MAY NOT BE ANY 

19 DNA EVIDENCE AND, BESIDES THAT, THE VICTIM WASHED HERSELF 

20 IN THIS CASE BEFORE SHE WENT TO THE EMERGENCY ROOM SOME OF 

21 IT -- IF THERE HAD BEEN DNA EVIDENCE THERE, IT MAY HAVE 

22 BEEN WASHED OFF 

23 DR GIBBS EXPLAINED SOME OTHER REASONS WHY THERE 

24 MIGHT NOT BE DNA EVIDENCE, AND INVESTIGATOR GRAYBEAL TOLD 

25 YOU THAT IN TEN YEARS OF EXPERIENCE AS AN INVESTIGATOR OR-I 
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1 THINK HE SAID FROM '97 HE WAS - - HE STARTED BEING AN 

2 INVESTIGATOR IN '97 SO IN SIX YEARS OF EXPERIENCE AS AN 

3 INVESTIGATOR AND TEN YEARS WORKING WITH THE DEPARTMENT HE'S 

4 ONLY BEEN PERSONALLY INVOLVED IN ONE CASE WHERE THEY FOUND 

5 DNA THIS IS NOT "C S I " OR "LAW AND ORDER" THIS IS 

6 REAL LIFE AND IT'S NOT LIKE ON T V IN REAL LIFE IT'S NOT 

7 ALWAYS THAT SIMPLE 

8 WHAT OTHER CORROBORATIVE EVIDENCE DID YOU HEAR? 

9 

10 

11 

12 

13 

14 

15 

HEARD DR GIBBS TALK ABOUT THE GENITAL TRAUMA. SHE SHOWED 

YOU THE -- WELL, SHE SAID THEY WEREN'T ACTUALLY PHOTOS 

WERE PRINTS FROM THE COLPOSCOPE WHICH MAGNIFIES THE GENITAL 

AREA TO SHOW YOU ALL OF THE MANY INJURIES TO MRS SANDERS' 

GENITAL AREA, AND DR SANDERS (SIC) SAID THAT THESE INJURIES 

WERE DIAGNOSTIC OF BLUNT-FORCE TRAUMA SH~ALSO SAID THEY 

WERE CONSISTENT WITH A PAINFUL SEXUAL ASSAULT 

16 NOW, SHE CAN'T TELL YOU IT WAS NOT CONSENSUAL 

17 OBVIOUSLY SHE SAID SHE THINKS IT'S UNLIKELY THAT IT WAS 

18 CONSENSUAL, BUT SHE CAN'T -- SHE DOESN'T KNOW WHAT 

19 OF THE VICTIM WAS NOBODY KNOWS THAT BUT THE VICTIM HERSELF 

20 BUT YOU CAN SEE THE PICTURES FOR YOURSELF AND I KNOW YOU 

21 ALREADY HAVE PROBABLY MORE THAN YOU WANTED TO, BUT THE --

22 INJURIES, THE LACERATIONS, THE TRANSECTION, THE ABRASIONS -

23 SHE DESCRIBED THE OOZING HYMEN - SPEAK FOR THEMSELVES THIS 

24 WAS NOT CONSENSUAL SEX 

25 CAN YOU IMAGINE THIS FRAIL LITTLE LADY GOING TO 
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1 DOLLAR GENERAL STORE TO BUY CURTAIN RODS AND THEN SAYING TO 

2 HERSELF, WELL, I'LL JUST GO TO THE B P AND PICK UP THIS 

3 STRANGE MAN AND HAVE ROUGH, PAINFUL CONSENSUAL SEX? IS THAT 

4 BELIEVABLE? AND IF IT WAS CONSENSUAL, WHY WOULD SHE REPORT 

5 IT TO THE POLICE? IF SHE WANTED TO HAVE CONSENSUAL SEX --

6 SHE'S A GROWN WOMAN, A SENIOR I CITIZEN AT THAT SHE COULD 

7 HAVE Sax: WITH ANYBODY SHE WANTED AND NOBODY WOULD HAVE EVER 

8 KNOWN IF"" SHE HADN'T TOLD 
I 
I 

9 DR GIBBS ALSO SAID THAT HER EXAMINATION WAS 

10 CONSISTENT ,,"WITH FORCIBLE ORAL, SEX SHE DESCRIBED WHAT SHE 

11 CALLED THE J;'ETECHlAE WHICH WERE LITTLE SPOTS OF BLOOD IN THE 

12 ROOF OF THE MOUTH WHICH ARE CONSISTENT WITH FORCIBLE ORAL S 

13 WHICH MATCHES UP AGAIN WITH THE HISTORY THAT MS SANDERS GA 

14 YOU SHE SAID THAT HE ~FORCED HER TO PUT HIS PENIS 

15 MOUTH AS WELL AS SEXUALLY ASSAULTED HER VAGINALLY 

16 YOU ALSO SAW THE VIDEO FROM THE - - OR A COpy OF THE 

17 VIDEO FROM THE B P STATION WHICH THE MANAGER OF THE STATION 

18 TESTIFIED THAT WAS THE DAY THAT - - THAT WAS THE VIDEO FROM 

19 MARCH 2ND OF 2002, ALTHOUGH THE DATE ON THE VIDEO IS 

20 INCORRECT BECAUSE THEY DON'T KEEP THAT CURRENT AND THE TIMIN 

21 ON IT IS ONE HOUR OFF BECAUSE OF DAYLIGHT SAVINGS TIME YOU 

22 SAW THE VICTIM ON THE TAPE AND 12 MINUTES LATER YOU SAW THE 

23 DEFENDANT ON THE TAPE 

24 NOW, IT'S A FUZZY TAPE IT'S NOT REAL OBVIOUS MAYB 

25 TO YOU WHO THAT PERSON WAS, THAT IT WAS THIS MAN, JOSEPH 
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WALKER, BUT THE MANAGER KNEW HIM AND SHE KNEW IMMEDIATELY 

WITHOUT HESITATION THAT THAT WAS JOSEPH WALKER THAT THE 

VICTIM HAD POINTED OUT NOBODY TOLD HER WHO TO PICK SHE 

DIDN'T SAY, WELL, IT MIGHT BE THAT GUY, IT MIGHT BE THAT GUY 

THERE WERE LOTS OF BLACK MALES ON THAT VIDEO AND THAT'S THE 

ONE SHE PICKED SHE SAID SHE WASN'T A HUNDRED PERCENT SURE 

SHE DIDN'T LIE SHE SAID, I'M NOT A HUNDRED PERCENT SURE 

I'M ABOUT 90 PERCENT SURE IT'S KIND OF FUZZY LOOKS LIKE 

HIM SHE COULD HAVE SAID, OH, THAT'S HIM I KNOW THAT'S 

HIM ABSOLUTELY NO DOUBT SHE DIDN'T DO THAT IF SHE 

WANTED TO GET THIS GUY IN TROUBLE, WOULDN'T SHE BE A HUNDRED 

PERCENT SURE? 

AFTER THE VIDEOTAPE THEY DID THE PHOTO LINE-UP 

....... 14 THEY PUT A PICTURE OF JOSEPH WALKER IN A PHOTO LlNE- UP WITH 

15 FIVE OTHER PEOPLE WHO LOOKED VERY SIMILAR, AND YOU'LL HAVE 

16 ALL OF THIS IN THE JURy ROOM TO LOOK AT MORE CLOSELY THESE 

17 PHOTOS ARE ALL SIX BLACK MEN WHO LOOK VERY SIMILAR THEY AL 

18 HAVE FACIAL HAIR SHE PICKED OUT THIS PHOTO AGAIN, SHE 

19 COULDN'T BE A HUNDRED PERCENT SURE WELL, YOU LOOK AT THIS 

20 PHOTO CLOSE UP WOULD YOU BE A HUNDRED PERCENT SURE THIS W 

21 THAT MAN? 

22 LAW ENFORCEMENT SAYS THIS IS JOSEPH WALKER 

23 LOOK MUCH LIKE HIM IN THIS PICTURE SHE WASN'T A HUNDRED 

24 PERCENT SURE AND SHE SAID THAT SHE SAID SHE WAS ABOUT 90 

25 PERCENT SURE BUT WHEN SHE SAW HIM IN THIS COURTROOM IN 
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1 PERSON FACE TO FACE -- WELL, NOT FACE TO FACE BUT IN PERSON, 

2 SHE I<NEW IMMEDIATELY IT WAS HIM SHE HAD NO HESITATION SH 

3 TOLD YOU THAT IS THE MAN WHO SEXUALLY ASSAULTED ME SHE 

4 TOLD YOU THERE WAS NO DOUBT IN HER MIND 

I 

5 NOW, IF SHE HAD JUST WANTED TO GET JOSEPH WALKER IN 

6 TROUBLE FOR SOME REASON, WOULD SHE HAVE SAID, n I DON I T KNOW 

7 HIS NAME"? IF SHE WAS JUST MAKING ALL OF THIS UP, WOULDN'T 

8 SHE - - TO GET HIM IN TROUBLE, WOULDN'T SHE SAY JOSEPH WALKER 

9 RAPED ME INSTEAD OF LETTING THE POLICE -- HOPING THE POLICE 

10 MIGHT FIGURE IT OUT? 

11 WHEN SHE WENT TO THE RAPE CENTER AND THEY SAID HOW 

12 DID YOU THEY DIDN'T EVEN ASK HER SHE VOLUNTEERED THIS 

13 BIG BRUISE ON MY FOREHEAD DIDN'T COME FROM THIS INCIDENT, I 

14 HAD THAT BEFORE IF SHE WANTED TO GET HIM IN TROUBLE, 

15 WOULDN'T SHE HAVE SAID, OH, YEAH, I GOT THAT BIG BRUISE WHEN 

16 I FELL, WHEN HE PUSHED ME THAT WOULD HAVE BEEN SO EASY 

17 THAT'S NOT WHAT HAPPENED AND SHE TOLD THE TRUTH 

18 WHY WOULD SHE LIE? WHAT WOULD SHE HAVE TO GAIN? 

19 YOU THINK IT WAS FUN FOR HER TO GET UP THERE AND TALK ABOUT 

20 ALL OF THESE NASTY DETAILS IN FRONT OF A BUNCH OF STRANGERS? 

21 WHY DO PEOPLE LIE? EITHER TO GET OUT OF TROUBLE 

22 IN ANY TROUBLE - OR TO GET SOMETHING THEY WANT 

23 HAVE TO GAIN BY LYING ABOUT THIS? 

24 IF SHE DIDN'T KNOW JOSEPH WALKER BEFORE THAT DAY 

25 APPARENTLY SHE DIDN'T BECAUSE SHE DIDN'T GIVE LAW ENFORC'~u~~~ 

I 
I 

I~ 
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1 HIS NAME, HOW WOULD SHE KNOW WHAT KIND OF VEHICLE HE DROVE, 

2 THAT IT WAS A STICK SHIFT, THAT IT WAS NASTY AND SMELLY ON 

3 THE INSIDE, THAT IT HAD A STRIPE ON THE SIDE, THAT IT WAS A 

4 SMALL BLACK PICKUP TRUCK? HOW WOULD SHE KNOW THAT HE WAS 

5 APPROXIMATELY SIX FEET TALL, APPROXIMATELY 200 POUNDS, WORE 

6 BLACK WORK BOOTS, HAD SOME FACIAL HAIR, AND WAS APPROXlMATEL 

7 40 TO 50 YEARS OLD? 

8 HOW WOULD SHE KNOW HE HAD NO TEETH? HOW WOULD SHE 

9 KNOW WHAT THE INSIDE OF HIS HOUSE LOOKED LIKE? HOW WOULD SH 

10 KNOW HE HAD A SPACE HEATER IN HIS HOUSE IN THE BEDROOM ON TH 

11 LEFT AS YOU WALK IN THE BEDROOM DOOR? THERE ARE THE BLACK 

12 WORK BOOTS HOW WOULD SHE KNOW THERE WAS NO DOOR ON THE DOC 

13 FRAME? HOW WOULD SHE KNOW THERE WAS A DOUBLE BED IN HIS 

14 BEDROOM, THE BATHROOM WAS AT THE FOOT OF THE BED, AND I~~AS 

15 A CINDER BLOCK HOUSE? IT WAS NASTY AND SMELLED BAD HOW 

16 WOULD SHE KNOW THERE WAS A SHEET UP OVER THE BEDROOM WINDOW, 

17 AN ASHTRAY ON THE TABLE? HOW WOULD SHE KNOW THAT? 

18 THINK ABOUT THE CREDIBILITY OF THE OTHER WITNESSES 

19 DID THE STORE MANAGER HAVE ANY REASON TO LIE ABOUT WHO THAT 

20 WAS IN THE VIDEO? DID THE DOCTOR HAVE ANY REASON TO LIE 

21 ABOUT THE PAINFULNESS OF THE INJURIES THAT SHE HAD FOUND? 

22 THE EVIDENCE IS CLEAR, LADIES AND GENTLEMEN MARGARET 

23 SANDERS HAD NO DOUBT THAT JOSEPH WALKER WAS THE MAN WHO 

24 SEXUALLY ASSAULTED HER SHE KNEW AND YOU KNEW -- KNOW BEYO 

25 A REASONABLE DOUBT JOSEPH WALKER IS GUILTY THANK YOU 
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1 THE COURT I MS BROWN? 

2 MS. BROWN: HOW DO WE KNOW? WHAT DO WE KNOW? I 

3 TOLD YOU, LADIES AND GENTLEMEN, WHEN I STOOD UP IN FRONT OF 

4 YOU BEFORE THAT A TRIAL IS LIKE PUTTING TOGETHER THE PIECES 

5 OF THE PUZZLE AND THAT IT'S GOING TO BE YOUR JOB TO TAKE 

6 THESE PIECES AND TO SEE IF THEY FIT, IF THEY FIT INTO THE 

7 DESCRIPTION OF WHAT THE STATE ,WOULD HAVE YOU BELIEVE THERE 
r 

8 ARE HOLES, THERE ARE PIECES MISSING THIS IS YOU ON VACATIO \. 
I 

I 
9 TRYING TO PUT THAT THOUSAND PUZZLE PIECE THING TOGETHER AND 

10 YOU' VB BEEN WORKING ON IT FOR' FOUR DAYS AND YOU GET TO THE 

11 END AND YOU CAN'T FIND THE MISSING PIECES AND YOU CAN'T MAKE 

12 THE PICTURE CLEAR AND IF YOU CAN'T MAKE THE PICTURE CLEAR, 

13 THEN HOW CAN YOU BELIEVE BEYOND A REASONABLE DOUBT WHAT 

14 MARGARET SANDERS TOLD YOU? THE JUDGE IS GOING TO }:.~STRUCT 

15 YOU THAT YOU CAN BELIEVE SOME OF WHAT A WITNESS SAID, ALL OF 

16 WHAT A WITNESS SAID, OR NONE OF WHAT A WITNESS SAYS YOU 

17 PICK AND CHOOSE WHAT TO BELIEVE 

18 WHAT SHE SAID YESTERDAY DOESN' T MAKE SENSE THE 

19 DOCTOR TOLD YOU THERE WERE NO BRUISES FOUND ON MARGARET 

20 SANDERS EXCEPT FOR THIS ONE ON HER FOREHEAD THAT SHE HAD 

21 APPARENTLY HAD FOR TWO WEEKS AFTER HITTING HER HEAD ON THE 
I 

22 REFRIGERATOR WELL, WOULDN'T YOU THINK IF SHE BRUISES THAT 

23 EASILY AND KEEPS A BRUISE FOR THAT LONG AFTER HITTING HER 

24 HEAD ON THE REFRIGERATOR THAT AFTER HAVING HER ARMS GRABBED 

25 TO BE WALKED OUT OF THE HOUSE SHE WOULD HAVE SOME MARKS ON 
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1 HER ARMS? AND IF SHE WERE FORCED TO THE EXTENT TO HAVE THE 

2 INJURIES, WOULDN'T HE HAVE HAD TO HOLD ON TO HER TO FORCE IT 

3 WOULDN'T YOU EXPECT TO SEE SOME BRUISING, SOME 

4 REDNESS, SOME TENDERNESS HERE OR HOW ABOUT BACK HERE AT THE 

5 BACK OF HER NECK OR ON THE SIDE OF HER FACE? IF SHE WERE 

6 BEING FORCED TO PERFORM ORAL SEX, WOULDN'T THERE BE SOME KI 

7 OF MARK, ANYTHING? AND THE DOCTOR WHO -- MS BRISBIN IS 

8 RIGHT THE DOCTOR HAS NO REASON TO COME IN HERE AND TO MAKE 

9 STUFF UP SHE VERY CANDIDLY SAID THAT WHILE THESE INJURIES 

10 

11 

12 

13 

WERE DIAGNOSTIC OF A -- OF A PENETRATIVE TRAUMA THAT IT WAS 

CONSISTENT WITH THE HISTORY GIVEN, BUT WHEN SHE WAS ASKED 

WHAT ELSE COULD CAUSE THAT DIAGNOSTIC INJURY -- I DIDN'T ASK 

HER SPECIFICALLY I ASKED HER WHAT ELSE COULD CAUSE IT? 

14 SHE SAID CONSENSULJ~ PAINFUL INTERCOURSE SHE ALSO SAID THAT 

15 GIVEN MS SANDERS' AGE SHE WOULD EXPECT THAT SHE HAD 

16 DIMINISHED ESTROGEN 

17 SHE'D HAD A HYSTERECTOMY AND THAT SHE WOULD EXPECT 

18 AT 59 YEARS OLD THAT SHE WAS LOSING SOME OF THAT HORMONE, 

19 SHE TESTIFIED - - EVEN INITIALLY WHEN SHE WAS DRAWING THE 

20 DIAGRAM, SHE TESTIFIED THAT THAT AREA IN BETWEEN THE VAGINAL 

21 OPENING AND THE BOTTOM OF THE GENITAL AREA THAT ALL OF THAT 

22 MUCUS MEMBRANE AREA IS PRONE TO TEARING MORE EASILY WITH 

23 ESTROGEN LOSS SHE JUST STATED THAT WHEN SHE WAS DRAWING TH 

24 DIAGRAM AND GIVING THE DESCRIPTION AND SHE SAID AS A DOCTO 

25 THAT SHE WOULD EXPECT THAT MARGARET SANDERS WOULD BE OF AN 
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I 

1 AGE AND PLACE IN LIFE TO WHERE SHE WAS EXPERIENCING SOME OF 

2 THAT LOSS AND THAT IT WOULD CERTAINLY BE POSSIBLE FOR THE 

3 INJURIES THAT SHE DESCRIBED TO HAVE BEEN CAUSED BY CONSENSU 

4 INTERCOURSE 

5 SHE SAYS THAT HE FOLLOWED HER INTO HER HOUSE SHE 

6 WAS IN THE BEDROOM AND TURNS AROUND AND THERE HE IS SHE 

7 SAID THERE WERE NO OTHER HOUSES AROUND HER HOUSE HER 
r 

8 NEAREST NEIGHBOR WAS A HALF MILE AWAY AND THAT HE WOULD NOT 

9 HAVE BEEN ABLE TO SEE ANY OTHER HOUSES, ANY OTHER VEHICLES, 

10 ANY OTHER SIGN OF A HUMAN BEING PRESENT WITHIN SHOUTING 

11 DISTANCE, NO ONE TO SEE IF HE WANTED TO RAPE HER, WOULDN IT 

12 THAT HAVE BEEN THE TIME TO DO IT, THERE IN HER HOUSE, IN HER 

13 BEDROOM, NO ONE ELSE AROUND? 

14 ..... WHY IN THE WORLD WOULD THI S BLACK MAN PUT A 

15 BLINDFOLD AROUND HER, PUT HER IN HIS TRUCK WHEN IT IS STILL 

16 DAYLIGHT OUTSIDE, DRIVE HER ANYWHERE FROM 30 TO 60 MINUTES 

17 WHERE ANY CAR PASSING BY -- IF THEY SEE HIM AND HER WITH A 

18 BLINDFOLD, ISN'T SOMEBODY GOING TO BE SUSPICIOUS? ISN'T 

19 SOMEBODY GOING TO CALL THE POLICE? WHY WOULD HE RISK THAT? 

20 WHEN HE HAD AMPLE OPPORTUNITY RIGHT THEN AND THERE, WHY WO 

21 HE RISK THAT? AND THEN HE LET HER BRING HER PURSE? WHILE 
I 

22 SHE WAS THERE LET HER GET CIGARETTES OUT AND SMOKE? 

I 

23 I THINK IF I'M HOLDING SOMEONE AGAINST THEIR WILL 

24 I'M NOT GOING TO GIVE THEM A LIT CIGARETTE, LADIES AND 

25 GENTLEMEN I'VE ACCIDENTALLY BURNED MYSELF ON A CIGARETTE 
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BEFORE, IT DOESN'T FEEL GOOD I WOULD BET THAT MOST PEOPLE 

WHO HAVE SMOKED HAVE AT SOME POINT IN TIME ACCIDENTALLY 

BURNED THEMSELVES THEY KNOW WHAT IT FEELS LIKE THEY KNOW 

IT DOESN'T FEEL GOOD 

SMOKING? 

IS HE GOING TO ALLOW HER TO BE 

HE GOT HER A BEER WHERE DID HE GET THE BEER? IF 

AS SHE SAYS HE WAS WITH HER IN THAT ROOM THE ENTIRE TIME AND 

SHE WAS IN THAT ROOM OR IN THE BATHROOM BECAUSE APPARENTLY H 

LET HER GO TO THE BATHROOM AT SOME POINT IN TIME, AT WHAT 

POINT IN TIME DID HE LEAVE TO GO GET THE BEER? AND WHY IS 

SHE SITTING THERE SHARING A BEER, HAVING A DRINK WITH THIS 

12 MAN WHO'S HOLDING HER AGAINST HER WILL AND FORCING HER TO 

13 PERFORM SEXUAL ACTS? 

14 THAT PIECE DOES NOT FIT IN MY PUZZLE, AND IF IT 

15 DOESN'T FIT IN THE PUZZLE, THEN YOU CAN'T BELIEVE HER STORY 

16 BEYOND A REASONABLE DOUBT AND THEN APPARENTLY SOMETIME 

17 BETWEEN 4 AND 4 30 IN THE MORNING HE DECIDES TO PUT THE 

18 BLINDFOLD BACK ON, LET HER GET HER PURSE, TAKES HER BACK OUT 

19 INTO THE TRUCK, DRIVES HER HOME, DRIVES HER HOME, REACHES TO 

20 OPEN THE DOOR, SHOVES HER OUT SHE SAYS SHE FELL OUT ON HER 

21 HIP DID THEY BRING IN HER CLOTHES TO SHOW YOU ANY DEBRIS 0 

22 STAINING OR TEARING? DID SHE HAVE A BRUISE ON HER HIP OR ON 

23 HER LEG OR ON HER ELBOW WHERE SHE CAME CRASHING OUT TO THE 

24 GROUND? 

25 THAT WOULD BE A FAIRLY VIOLENT FALL, WOULDN'T YOU 
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1 THINK, TO BE SHOVED OUT OF THAT TRUCK AND YOU SPRAWL ON THE 

2 GROUND? YET THE MEDICAL CENTER FINDS NO ABRASIONS ON YOUR 

3 HANDS, NO MARKS ON YOUR BODY WHATSOEVER EXCEPT FOR THAT 

4 BRUISE THAT SHE HAD TWO WEEKS BEFORE 

5 THEN SHE GOES IN HER HOUSE AND SHE WASHES UP SHE' 

6 HAD 30 YEARS EXPERIENCE AS A NURSING ASSISTANT SHE'S WORKE 

7 IN TWO HOSPITALS SHE WATCHES "LAW AND ORDER" AND DETECTIVE r 
8 MOVIES AND THE FIRST THING SHE DOES IS WASH OFF WITH A 

9 WASHCLOTH THAT DOESN I T MAKE SENSE AND THEN SHE FIXES 

10 HERSELF ANOTHER DRINK 

11 SHE GOES TO HER COUSIN'S HOUSE SHE'S UPSET QUIT 

12 POSSIBLY IT WAS AN UPSETTING EXPERIENCE ONCE YOU REALIZE 

13 WHAT'S HAPPENED SHE'S GOT HER DRINK WITH HER, DRIVES DOWN 

14 TO HER SISTER'S HOUSE HER SISTER -- EXCUSE ME, HER COUSIN' 

15 HOUSE HER COUSIN SAID SHE STILL HAD HER CUP WITH HER 

16 WHAT'S WRONG? WHAT'S WRONG? WHY ARE YOU UPSET? WHY DO YOU 

17 LOOK SO BAD? WHAT'S GOING ON? WHAT ARE YOU GOING TO SAY? 

18 WHAT ARE yOU GOING TO SAy TO YOUR COUSIN? AND WHEN YOU 
I 

19 YOUR STORY, SHE CALLS HER SISTER. THE COUSIN CALLS HER 

20 SISTER, LEAVES A MESSAGE ON HER ANSWERING MACHINE COME 

21 HERE CALLS HER SON NOW WHAT IS SHE GOING TO SAY? IS SHE 

22 GOING TO CHANGE IT UP NOW? 

23 LADIES AND GENTLEMEN, I HAVE NO WAY OF KNOWING WHAT 

24 THESE PIECES ARE THAT DON'T FIT ALL I KNOW IS THEY DON'T 

25 FIT THEY DON'T FIT IT'S, NOT CONSISTENT WITH WHAT YOU 
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1 WOULD EXPECT YOU KNOW, SHE GIVES A REALLY GOOD DESCRIPTION 

2 OF THE INSIDE OF HIS HOUSE, VERY CLOSE DESCRIPTION SHE 

3 DOESN I T SAY ANYTHING ABOUT THE GUN WHEN SHE INITIALLY TALKS 

4 TO THE REPORTING OFFICER HE DIDN'T HAVE ANYTHING NOTED IN 

5 HI S REPORT ABOUT HER TALKING ABOUT A GUN AND WOULDN'T YOU 

6 HAVE EXPECTED HER TO SAY SOMETHING ABOUT THE GUN WHEN SHE WA 

7 PRETTY INCLUS IVE OF OTHER THINGS THAT SHE TOLD THE REPORTING 

B OFFICER? 

9 SHE OOESN' T INITIALLY MENTION THE GUN TO LIEUTENANT 

10 BAMBERG ONLY AFTER LIEUTENANT BAMBERG SPECIFICALLY ASKED 

11 HER ABOUT A WEAPON DOES SHE SAY, OH, YEAH, THERE WAS A PISTO 

12 AND HE WAS JUST KIND OF WAVING IT AROUND SHE CAN'T GET ANY 

13 DESCRIPTION OF THAT GUN? IF YOU'VE GOT A GUN WAVING AROUND, 

14 AREN'T YOU GOING TO PAY ATTENTI~~ TO THAT? AREN'T YOU GOING 

15 TO KNOW WHAT THAT LOOKS LIKE? 

16 I MEAN, IF YOU CAN DESCRIBE THE ROOM, YOU CAN 

17 DESCRIBE THE CONTENTS OF THE BEDSIDE TABLE, BUT YOU CAN'T 

18 DESCRIBE THE GUN, NOT EVEN SOMETHING AS BASIC AS COLOR -- I 

19 MEAN, I DON'T KNOW A WHOLE LOT ABOUT GUNS, BUT I KNOW IF IT' 

20 BLACK OR I KNOW IF IT'S SHINY I KNOW IF IT LOOKS LIKE THE 

21 KIND OF GUN THAT THE COWBOYS USE IN THE SHOOT-EM-UP MOVIES 

22 IF IT'S THE KIND OF GUN - - THAT BIG KIND OF GUN OR IF IT 

23 LOOKS LIKE SOMETHING THAT THE POLICE OFFICERS CARRY AND 

24 LIEUTENANT BAMBERG TOLD YOU THAT ONLY WHEN SHE ASKED SPECIFI 

25 QUESTIONS DID SHE REALLY GET A LOT OF INFORMATION 
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1 NOW, YESTERDAY WHEN MS SANDERS WAS TESTIFYING, 

2 REMEMBER HER DEMEANOR SHE WAS FORTHCOMING WHEN SHE WAS 

3 TELLING THE SAME THING THAT SHE'S TOLD BEFORE, BUT WHEN I 

4 STARTED ASKING HER QUESTIONS THAT APPARENTLY HADN'T BEEN 

5 ASKED BEFORE, SHE DIDN'T WANT TO ANSWER THOSE QUESTIONS S 

6 DIDN'T WANT TO ANSWER THE QUESTION ABOUT WHAT SHE'D HAD TO 

7 DRINK THAT MORNING SHE DIDN'T WANT TO ANSWER THE QUESTION 
r 
1 

8 ABOUT HER SMOKING CIGARETTES YOU KNOW, SHE TRIED TO DIVERT 

9 OUR ATTENTION FROM THE CIGARETTES IN THE PURSE BY SAYING, OH , 

10 YEAH, AND BY THE WAY HE WAS PAWING THROUGH MY PURSE LOOKING 

11 THROUGH IT WELL, THAT WAS NEVER TOLD TO ANY OFFICER BEFORE, 

12 AND ANY PERSON WHO WATCHES ANY DETECTIVE SHOWS OR ANY OF 

13 THESE T V SHOWS KNOWS THAT THEY'RE GOING TO WANT TO GET 

14 FINGERPRINTS AND IF HE I ~ BEEN ALL THROUGH HER PURSE, 

15 WOULDN'T YOU THINK THAT YOU WOULD HAVE TOLD THE POLICE, 

16 "HERE'S MY PURSE CHECK IT I DON'T KNOW WHO HE IS, BUT HI 

17 FINGERPRINTS MAY BE IN THERE"? AS I SAID YESTERDAY, I DON'T 

18 KNOW WHY A LOT OF THINGS HAPPEN OR WHY PEOPLE DO CERTAIN 

19 THINGS OR WHY PEOPLE WOULD SAY THINGS THAT AREN'T TRUE I BUT 

20 KNOW THAT A LOT GOES ON IN THIS WORLD THAT I CAN'T EXPLAIN 

21 AND I KNOW THAT PEOPLE SAY THINGS THAT AREN'T QUITE TRUE 

22 I ALSO KNOW WHEN MS SANDERS WAS TALKING ABOUT THIS 

23 TAPE YESTERDAY WITH THE SOLICITOR WHEN THEY WERE STANDING IN 

24 FRONT OF YOU WITH THE T V LOOKING AT IT SHE SAID, "THIS IS 

25 THE TAPE THAT I LOOKED AT IN LIEUTENANT BAMBERG'S OFFICE n 
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1 WELL, WE FOUND OUT TODAY THIS WASN'T THE TAPE THAT SHE LOO 

2 AT SHE LOOKED AT A TAPE WITH A LOT OF DIFFERENT CAMERA 

3 ANGLES, ONE THAT HAD NOT BEEN EDITED BY S LED , AND I THIN 

4 IT WOULD HAVE BEEN FAIRLY OBVIOUS SEEING THE ONE CAMERA 

5 PICTURE YESTERDAY, "NO, THAT'S NOT THE EXACT THING THAT I 

6 LOOKED AT BEFORE " 

7 SHE GAVE A DESCRIPTION OF MR WALKER, DID NOT ADD 

8 T.BAT THiS PERSON WORE GLASSES OR HAD A JACKET THAT'S WHAT 

9 YOU'LL SEE ON THE TAPE IF YOU WATCH THE TAPE, YOU'LL SEE H 

10 WAS THE FIRST BLACK MAN FITTING THE AGE DESCRIPTION ON THAT 

11 TAPE AFTER THEY SAW HER ON THERE AND THAT'S WHEN THEY 

12 STOPPED THAT'S WHEN LAW ENFORCEMENT STOPPED, JUST LIKE LAW 

13 ENFORCEMENT STOPPED WHEN THEY SAW WHAT THEY EXPECTED TO SEE 

14 WHEN THEY WENT TO HIS HOUSE 

15 INVESTIGATOR GRAYBEAL TOLD YOU MR WALKER GAVE THEM 

16 CONSENT TO SEARCH HIS HOUSE HE SAID, GO AHEAD, LOOK THEY 

17 DIDN'T FIND A GUN DIDN~T LOOK FOR A GUN DIDN'T FIND A 

18 GUN DID A SEARCH NOW, I THINK THAT IT WAS PROBABLY 

19 SUGGESTED THAT, YOU KNOW, PERHAPS IN THE THREE WEEKS' TIME 

20 COULD HAVE GOTTEN RID OF IT, BUT DOES IT LOOK LIKE HE'S MADE 

21 ANY CLEAN-UP EFFORTS? YOU'LL HAVE THESE BACK THERE 

22 LOOK LIKE HE'S MADE ANY ATTEMPT TO HIDE ANYTHING? 

23 WOULD HE HAVE HAD ANY WAY OF KNOWING THAT SHE WAS 

24 MAKING THESE ALLEGATIONS AGAINST HIM BEFORE THE POLICE SHOWE 

25 UP AT HIS HOUSE THREE WEEKS LATER SAYING, HEY, WE '0 LIKE TO 
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1 SEARCH YOUR HOUSE? WE THINK THERE'S SOME STUFF HERE THAT 

2 WE WANT TO FIND HE HADN'T THROWN ANYTHING AWAY HE HADN'T 

3 WASHED OFF POTENTIAL FINGERPRINTS HE HASN'T GOTTEN RID OF 

4 THE MATTRESS OR THE BED SHEETS OR ANYTHING LIKE THAT BUT 

5 LAW ENFORCEMENT AND THE STATE WANT YOU TO JUST TAKE ALL OF 

6 THIS AT FACE VALUE AND NOT LOOK DEEPER AND NOT ASK THE REALL 

7 TOUGH QUESTIONS OF WHAT IS MISSING 

8 THE INVESTIGATOR DIDN'T LOOK AT THAT DOCTOR'S REPOR 

9 AND FIND NO BRUISES MISSING AND GO BACK TO MS SANDERS AND, 

10 YOU KNOW, MS SANDERS, COULD YOU CLARIFY THIS FOR ME? 

11 BECAUSE YOU'RE SAYING ONE THING, BUT THE PHYSICAL EVIDENCE 

12 DOESN'T MATCH UP TO THAT THEY WANT TO ASSUME THAT THIS 

13 HAPPENED THEY WANT YOU TO ASSUME THAT THIS HAPPENED AND 

14 THERE ARE TOO MANY PIECES MISSING AND THIS CASE IS TOO 

15 IMPORTANT AND THOSE CONCEPTS WE TALKED ABOUT YESTERDAY OF 

16 PROOF BEYOND A REASONABLE DOUBT IS TOO IMPORTANT FOR YOU TO 

17 ASSUME, FOR YOU TO ASSUME, THAT THIS IS WHAT HAPPENED 

18 IT DOESN'T MAKE SENSE NO BRUISES, ADMITTING TO 

19 SMOKING CIGARETTES THAT NIGHT, DRINKING A BEER, DRINKING 

20 AGAIN WHEN SHE GOT HOME, WASHING UP, 30 YEARS EXPERIENCE AS 

21 NURSING ASSISTANT, KNOWS WHAT EVIDENCE THEY'D BE LOOKING FOR 

22 WHEN DID SHE DECIDE TO SAY THAT THIS WAS A CRIME? I DON'T 

23 KNOW FOR SURE WAS IT WHEN SHE GOT TO THE COUSIN'S HOUSE, 

24 DISHEVELLED AND UPSET? WAS IT WHEN SHE STARTED REALIZING 

25 WHERE SHE'D BEEN AND WHAT SHE HAD DONE? I DON'T KNOW BUT 
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KNOW THAT MEANS ALL THE PIECES THAT HAVE BEEN GIVEN TO YOU B 

THE STATE 00 NOT ADD UP AND IF THEY 00 NOT ADD UP, IF YOU 

CAN'T FILL IN THOSE HOLES, IF THERE ARE TOO MANY PIECES 

MISSING, IF THERE ARE TOO MANY THINGS THAT DON'T MAKE SENSE, 

THEN YOU MUST FIND HIM NOT GUILTY 

WHAT WOULD YOU HAVE EXPECTED TO FIND ON HER? WHAT 

MARKS? WHAT BRUISING? WHAT ADDS UP TO MAKE IT CONSISTENT 

FOR YOU? DOES IT MAKE SENSE THAT HE WOULD HAVE TAKEN HER TO 

HIS HOUSE WHEN HE HAD OPPORTUNITY RIGHT THERE IN HERS? WO 

HE HAVE RISKED EXPOSURE IN THAT MANNER? WOULD HE RISK BEING 

SEEN AGAIN DRIVING HER HOME? IS THAT SOMETHING THAT YOU 

WOULD EXPECT AN ASSAILANT TO DO, TO DROP THEM OFF IN THEIR 

FRONT YARD? WHY NOT ON THE SIDE OF THE ROAD SOMEWHERE? WHY 

NOT TOTALLY CONFUSE HER ABOUT WHERE SHE'D BEE~ WHY NOT 

IT SO THAT IT WAS A POTENTIAL LONGER PERIOD OF TIME BEFORE 

SHE COULD REPORT? WHY OOES HE LET HER TAKE HER PURSE? WHY 

DOES HE LET HER SMOKE? WHY DOES HE BRING HER A BEER? 

THOSE ARE THE IMPORTANT QUESTIONS TO ASK THOSE 

THE QUESTIONS THAT WILL LEAD YOU TO REALIZING THAT YOU CANNO 

INDEED TAKE WHAT SHE SAID AND BELIEVE IT BEYOND A REASONABLE 

21 DOUBT, AND IF YOU CAN'T DO THAT, YOU MUST FIND HIM 

22 NOT GUILTY THANK YOU 

23 (1OIBRBUPON, "l'IIB COURT' S CHARGE ON THE LAW TO "l'IIB 

24 JURy BBGAN AS FOLLOWS:) 

25 THE COURT: ALL RIGHT MADAM FORELADY AND MEMBERS 
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1 OF THE JURy, THE INDICTMENTS IN THIS CASE CHARGE THE 

2 DEFENDANT WITH THE OFFENSES OF CRIM1NAL SEXUAL CONDUCT IN TH 
I 

3 p~ DEGREE, KIDNAPPING, AND POSSESSION OF A FIREARM DURING 

4 ~ COMMISSION OR ATTEMPTED COMMISSION OF A VIOLENT CRIME 

5 REMIND YOU THE FACT THAT THE DEFENDANT WAS ARRESTED, CHARGED, 

6 AND INDICTED IN THIS CASE IS NOT EVIDENCE IN THE CASE AND 

7 CANNOT BE CONSIDERED BY YOU AS EVIDENCE OF GUILT IN THIS CAS 
( 

8 NOR DOES IT CREATE ANY PRESUMPTION OR INFERENCE OF GUILT 

9 THE DOCUMENTS -- THE INDICTMENTS ARE SIMPLY THE FORMAL ( 

10 WRITTEN INSTRUMENTS walCH CONTAIN THE CHARGES MADE AGAINST 

11 THE DEFENDANT IT IS THE FORMAL DOCUMENT IN THIS CASE BY 

12 WHICH THE CASE IS BROUGHT INTO THE COURT 

13 NOW, EACH INDICTMENT CHARGES A SEPARATE AND DISTINC 

14 OFFENSE YOU MUST DECIDE EACH INDICTMEl+-T SEPARATELY ON THE 
, 

15 EVIDENCE AND THE LAW APPLICABLE TO IT, UNINFLUENCED BY YOUR 

16 DECISION AS TO ANY OTHER INDICTMENT HOWEVER, I TELL YOU AT 

17 THIS TIME, LADIES AND GENTLEMEN, UNLESS YOU FIND THE 

18 DEFENDANT DID, IN FACT, COMMIT A KIDNAPPING OR COMMIT A 

19 CRIMINAL SEXUAL CONDUCT IN THE FIRST DEGREE WITH THE USE OF 

20 PISTOL, IF YOU DON'T FIND THE UNDERLYING CHARGES YOU CANNOT 
I 

21 FIND THE DEFENDANT GUILTY OF THE USE OF A PISTOL DURING THE 

22 COMMISSION OF A VIOLENT ACT, 

23 NOW, I HAVE PREPARED THREE VERDICT FORMS IN THIS 

24 CASE, ONE FOR EACH OF THE OFFENSES CHARGED, AND YOU ARE GOIN 
, 

25 TO HAVE TO WRITE, MADAM FORELADY, A SEPARATE VERDICT OF 
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GUILTY OR NOT GUILTY FOR EACH OF THE INDICTMENTS NOW, TO 

THE INDICTMENTS THE DEFENDANT HAS ENTERED A PLEA OF NOT 

GUILTY WHICH PLACES UPON THE STATE THE BURDEN OF PROVING THE 

4 DEFENDANT GUILTY A PERSON CHARGED WITH COMMITTING A 

5 CRIMINAL OFFENSE IN SOUTH CAROLINA IS NEVER REQUIRED TO 

7 

8 

9 

10 

6 HIMSELF INNOCENT I CHARGE YOU THAT IT IS A VITAL, IMPORT 

RULE OF THE LAW OF EVIDENCE THAT THE DEFENDANT IN A CRIMINAL 

TRIAL, NO MATTER HOW GREAT OR SERIOUS MAY BE THE OFFENSE FOR 

WHICH HE IS CHARGED, MUST ALWAYS BE PRESUMED TO BE INNOCENT 

UNTIL HIS GUILT HAS BEEN PROVEN BEYOND A REASONABLE DOUBT 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THIS PRESUMPTION OF INNOCENCE REMAINS WITH THE 

DEFENDANT AT ALL TIMES, FROM THE MOMENT OF HIS APPEARANCE IN 

COURT, THROUGHOUT THE TRIAL, AND UNTIL THE JURY HAS, UPON TH 

TESTIM~ AND THE EVIDENCE PRESENTED, REACHED A VERDICT OF 

GUILTY BEYOND A REASONABLE DOUBT FOR IT IS THE SOLEMN DUTY 

OF THE JURY IF NOT CLEARLY CONVINCED OF HIS GUILT BEYOND A 

REASONABLE DOUBT TO ACQUIT THE DEFENDANT SO THE BURDEN OF 

PROOF IS UPON THE STATE TO ESTABLISH BY EVIDENCE TO YOUR 

SATISFACTION THE GUILT BEYOND A REASONABLE DOUBT OF THIS 

DEFENDANT HERE ON TRIAL FOR THE CRIMES OF CRIMINAL SEXUAL 

CONDUCT IN THE FIRST DEGREE, KIDNAPPING, AND POSSESSION OF A 

FIREARM DURING THE COMMISSION OF A VIOLENT CRIME 

NOW, WHAT IS A REASONABLE DOUBT? A REASONABLE DOUB 

IS THE KIND OF DOUBT THAT WOULD CAUSE A REASONABLE PERSON TO 

HESITATE TO ACT IF YOU HAVE SUCH A DOUBT AS TO THE GUILT 0 



COURT'S CHARGE ON THE LAW TO THE JURy 247 

1 THE DEFENDANT, THEN HE WOULD BE ENTITLED TO A VERDICT OF NOT 

2 GUILTY REASONABLE DOUBT MAY ARISE FROM EVIDENCE WHICH IS I 

3 THE CASE OR FROM THE ABSENCE OR LACK OF EVIDENCE IN THE CASE 

4 YOU ALONE MUST MAKE THE DETERMINATION OF WHETHER OR NOT 

5 REASONABLE OOUBT EXISTS AS TO THE GUILT OF THE DEFENDANT 

6 NOW, LADIES AND GENTLEMEN, THERE ARE TWO TYPES OF 

7 EVIDENCE WHICH ARE GENERALLY PRESENTED DURING A TRIAL 

8 DIRECT EVIDENCE AND CIRCUMSTANTIAL EVIDENCE DIRECT EVIDENC 
I , 

9 IS THE TESTIMONY OF A PERSON WHO ASSERTS OR CLAIMS TO HAVE 

10 ACTUAL KNOWLEDGE OF A FACT SUCH AS AN EYEWITNESS 

11 CIRCUMSTANTIAL EVIDENCE IS PROOF OF A CHAIN OF FACTS AND 

12 CIRCUMSTANCES INDICATING THE EXISTENCE OF A FACT THE LAW 

13 MAKES ABSOLUTELY NO DISTINCTI'ON BETWEEN THE WEIGHT OR THE 

14 ~ALUE TO BE GIVEN EITHER DIRECT OR CIRCUMSTANTIAL EVIDENCE 

15 NOR IS A GREATER DEGREE OF CERTAINTY REQUIRED OF 

16 CIRCUMSTANTIAL EVIDENCE THAN OF DIRECT EVIDENCE YOU SHOULD 

17 WEIGH ALL OF THE EVIDENCE IN THIS CASE AFTER WEIGHING ALL 

18 THE EVIDENCE, IF YOU ARE NOT CONVINCED OF THE GUILT OF THE 

19 DEFENDANT BEYOND A REASONABLE DOUBT, THEN YOU MUST FIND THE 

20 DEFENDANT NOT GUILTY 

21 NOW, MADAM FORELADY' AND MEMBERS OF THE JURY, UNDER 

22 OUR CONSTITUTION AND LAWS OF SOUTH CAROLINA, YOU ARE THE 

I 
23 FINDERS OF FACTS IN THIS CASE I DO NOT HAVE THE RIGHT TO 

24 PASS UPON THE FACTS OR EVEN EXPRESS ANY OPINION I MAY HAVE 

25 TO THOSE FACTS NOR MAY I INTIMATE IN ANY WAY WHAT I MAY THIN 

( 
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1 ABOUT THE GUILT OR THE INNOCENCE OF THE DEFENDANT 

2 YOU ARE ALSO THE JUDGES, THE SOLE JUDGES OF THE 

3 CREDIBILITY AND BY THAT I MEAN THE BELIEVABILITY OF THE 

4 WITNESSES WHO HAVE TESTIFIED IN THIS CASE IN PASSING UPON 

5 THEIR CREDIBILITY, YOU MAY TAKE INTO CONSIDERATION MANY 

6 THINGS SUCH AS THE DEMEANOR OR THE MANNER OF TESTIFYING OF A 

7 WITNESS, WHETHER THE WITNESS HAD REASON TO BE BIASED OR 

8 PREJUDICED YOU CAN CONSIDER WHETHER A WITNESS'S TESTIMONY 

9 WAS CONTRADICTED ON THE ONE HAND OR SUPPORTED AND 

10 CORROBORATED ON THE OTHER HAND 

11 NOW, YOU CERTAINLY DO NOT DETERMINE THE CREDIBILITY 

12 OR BELIEVABILITY BY COUNTING THE NUMBER OF WITNESSES FOR 

13 EITHER SIDE. YOU MAY BELIEVE A SMALL PORTION OF A WITNESS'S 

14 TESTIMONY AND DISREGARD THE LARGER OR VICE VERSA YOU MAY 

15 BELIEVE ONE WITNESS AS AGAINST MANY OR MANY AS AGAINST ONE 

16 YOU'VE ALSO HEARD THE TESTIMONY OF A WITNESS WHO HA 

17 SPECIAL KNOWLEDGE, SKILL, EXPERIENCE, TRAINING, OR EDUCATION 

18 IN A PARTICULAR PROFESSION AND WHO HAS GIVEN HER OPINION AS 

19 AN EXPERT AS TO MATTERS IN WHICH SHE IS SKILLED IN 

20 DETERMINING THE WElGHT TO BE GIVEN SUCH OPINIONS, YOU SHOULD 

21 CONSIDER THE QUALIFICATIONS AND THE CREDIBILITY OF THE EXPER 

22 AND THE REASONS GIVEN FOR HER OPINION YOU ARE NOT BOUND BY 

23 SUCH OPINION GIVE IT THE WEIGHT, IF ANY, TO WHICH YOU DEEM 

24 IT IS ENTITLED ALL OF THESE THINGS YOU WILL CONSIDER, 

25 BEARING IN MIND THAT YOU SHOULD GIVE THE DEFENDANT THE 
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1 BENEFIT OF A REASONABLE DOUBT 

2 I INSTRUCT YOU AND EMPHASIZE THAT THE FACT THAT THE 

3 DEFENDANT ELECTED NOT TO TESTIFY IS NOT A FACTOR TO BE 

4 CONSIDERED BY YOU IN ANY WAY IN YOUR DELIBERATIONS AND IN 

5 YOUR CONSIDERATION ON THE QUESTION OF GUILT OR THE INNOCENCE 

6 OF THE DEFENDANT IT MUST NOT BE CONSIDERED BY YOU IN ANY 

7 MANNER WHATSOEVER A DEFENDANT HAS THE CONSTITUTIONAL RIGHT 
r 

8 TO REMAIN SILENT, AND THE ASSERTION OF THIS RIGHT MUST NOT B 

9 CONSIDERED BY YOU IN YOUR DELIBERATIONS 

10 I REPEAT UNDER YOUR OATH YOU ARE TO DRAW NO 

11 CONCLUSION WHATSOEVER FROM THE FACT THAT THE DEFENDANT IN 

12 THIS CASE DID NOT TESTIFY THE FACT THAT THE DEFENDANT DID 

13 NOT TESTIFY SHOULD NOT EVEN BE DISCUSSED BY YOU IN THE JURY 

14 ROOM THE BURDEN OF PROOF, AS I HAVE STATED TO YOU, J;$J ON 

15 THE STATE THE DEFENDANT IS NOT REQUIRED TO PROVE HIS 

16 INNOCENCE THE BURDEN OF PROOF REMAINS ON THE STATE TO PRO 

17 THE GUILT BEYOND A REASONABLE DOUBT 

18 NOW, THE SAME CONSTITUTION AND LAWS WHICH MAKE YOU 

19 THE FINDERS OF THE FACTS AND ITHE EVIDENCE AS I DISCUSSED WI 

20 YOU MOMENTS AGO MAKE ME THE SOLE AND ONLY INSTRUCTOR OF THE 
I 

21 LAW YOU MUST ACCEPT AS CORRECT THE LAW WHICH I HAVE CHARG 

22 AND APPLY IT TO YOU - - APPLY IT TO THE EVIDENCE AS YOU FIND 
I 

23 IT AND REACH YOUR VERDICT NOW, I CHARGE YOU IN THIS REGARD 

24 THAT YOU SHOULD NOT BE CONCERNED ABOUT WHAT YOU THINK THE LA 

25 SHOULD BE OR WHAT YOU WISH THE LAW WERE YOU SHOULD ONLY BE 
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1 CONCERNED ABOUT WHAT THE LAW IS AS I CHARGE IT TO YOU 

2 MADAM FORELADY, MEMBERS OF THE .JURY, THE DEFENDANT 

r 
I 

3 IS CHARGED WITH CRIMINAL SEXUAL CONDUCT IN THE FIRST DEGREE 

4 THE FIRST ELEMENT WHICH THE STATE MUST PROVE BEYOND A 

5 REASONABLE DOUBT IS THAT THE DEFENDANT ENGAGED IN A SEXUAL 

6 BATTERY WITH THE VICTIM A SEXUAL BATTERY IS SEXUAL 

7 INTERCOURSE, CUNNILINGUS, FELLATIO, ANAL INTERCOURSE OR ANY 

8 INTRUSION, HOW EVER SLIGHT, OF ANY PART OF A PERSON'S BODY 0 

9 OF ANY OBJECT INTO THE GENITAL OR ANAL OPENINGS OF ANOTHER 

10 PERSON'S BODY EXCEPT WHEN THE INTRUSION IS ACCOMPLISHED FOR 

11 MEDICALLY-RECOGNIZED TREATMENT OR DIAGNOSTIC PURPOSES 

12 IF YOU HAVE FOUND THAT THE STATE HAS NOT PROVEN 

13 BEYOND A REASONABLE DOUBT THAT A SEXUAL BATTERY OCCURRED, YO 

14 WOULD STOP DELIBERAT~NG AS TO THIS CHARGE AND YOUR VERDICT 

15 WOULD HAVE TO BE NOT GUILTY IF YOU FIND THAT A SEXUAL 

16 BATTERY DID OCCUR, YOU MUST THEN DECIDE WHETHER THE STATE 

17 PROVEN BEYOND A REASONABLE DOUBT THAT THE STATE - - I MEAN 

18 BEYOND A REASONABLE DOUBT THAT THE DEFENDANT USED AGGRAVATED 

19 FORCE TO ACCOMPLISH THE SEXUAL BATTERY AGGRAVATED FORCE 

20 MEANS THE USE OF PHYSICAL FORCE OR PHYSICAL VIOLENCE OF A 

21 HIGH AND AGGRAVATED NATURE TO OVERCOME THE VICTIM THIS 

22 INCLUDES THE THREAT OF USING A DEADLY WEAPON YOU CAN ALSO 

23 FIND BEYOND A REASONABLE DOUBT THAT THE VICTIM SUBMITTED TO 

24 SEXUAL BATTERY WHILE THE VICTIM WAS ALSO THE VICTIM OF 

25 FORCIBLE CONFINEMENT OR KIDNAPPING NOW, LADIES AND 
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1 GENTLEMEN, THE TESTIMONY OF A SEXUAL ASSAULT VICTIM NEED NOT 

2 BE CORROBORATED 

3 THE DEFENDANT IS ALSO CHARGED WITH KIDNAPPING THE 

4 STATE MUST PROVE BEYOND A REASONABLE DOUBT THAT THE DEFEND 

5 KNOWINGLY AND UNLAWFULLY SEIZED, CONFINED, INVEIGLED, 

6 DECOYED, KIDNAPPED, ABDUCTED, OR CARRIED AWAY ANOTHER PERSON 

7 WITHOUT AUTHORITY OF LAW TO DO A THING UNLAWFULLY IS TO DO 

B IT WILLFULLY AGAINST THE LAW KNOWINGLY MEANS WITH 

9 KNOWLEDGE, CONSCIENTIOUSLY, NOT ACCIDENTALLY SEIZED MEANS 

10 TO TAKE HOLD OF SUDDENLY OR FORCIBLY CONFINED MEANS TO 

11 LIMIT, RESTRICT, OR ENCLOSE WITHIN BOUNDS, IMPRISON, OR SHUT 

12 IN OR KEEP IN INVEIGLE MEANS TO LURE, ENTICE, OR LEAD 

13 ASTRAY BY FALSE REPRESENTATIONS, PROMISES, OR OTHER DECEIT 

14 MEANS 

15 KIDNAP IS TO REMOVE A PERSON AGAINST HIS OR HER WIL 

16 BY UNLAWFUL FORCE ABDUCT MEANS TO CARRY OFF BY FORCE FOR 

17 ILLEGAL PURPOSE CARRY AWAY MEANS TO REMOVE THE STATE 

18 NOT HAVE TO PROVE THE DEFENDANT DID ALL THESE THINGS 

19 INSTEAD, IF YOU FIND BEYOND A REASONABLE DOUBT THAT THE 

20 DEFENDANT DID ANY OF THESE THINGS, YOU MAY FIND THE DEFEND 

21 GUILTY OF KIDNAPPING SOMETHING DONE WITHOUT AUTHORITY OF 

22 LAW IS SOMETHING WHICH THE LAW DOES NOT SANCTION, PERMIT, 

23 ALLOW, CONDONE, OR PROVIDE JUSTIFICATION FOR THE KIDNAPPIN 

24 DOES NOT HAVE TO BE FOR ANY PERSONAL OR MONETARY GAIN OR ANY 

25 ILLEGAL PURPOSE, BUT IT MAY BE FOR ANY REASON WHATSOEVER 
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1 THE DEFENDANT IS ALSO CHARGED WITH THE POSSESSION 0 

2 A WEAPON DURING THE COMMISSION OF OR ATTEMPT TO COMMIT A 

3 VIOLENT CRIME THE STATE MUST PROVE BEYOND A REASONABLE 

4 DOUBT THAT THE DEFENDANT WAS IN POSSESSION OF A FIREARM OR 

5 VISIBLY APPEARED TO WHAT - - VISIBLY DISPLAYED WHAT APPEARED 

6 TO BE A FIREARM FIREARM MEANS ANY MACHINE GUN, AUTOMATIC 

7 RIFLE, REVOLVER, PISTOL OR ANY WEAPON WHICH WOULD BE DESIGNS 

8 TO OR MAY BE READILY CONVERTED TO EXPEL A PROJECTILE 

9 IN ORDER TO DEFINE - - TO FIND THE DEFENDANT GUILTY 

10 OF POSSESSION OF A WEAPON DURING THE COMMISSION OF A VIOLENT 

11 CRIME, YOU MUST FIND THAT THE DEFENDANT -- YOU MUST FIND THE 

12 DEFENDANT GUILTY OF EITHER COMMI~NG THE VIOLENT CRIME OR 

13 ATTEMPTING TO COMMIT THE VIOLENT CRIME IN SOUTH CAROLINA 

14 CRIMINAL SEXUAL CONDUCT IN THE FIRST DEGREE AND KIDNAPPING 

15 ARE VIOLENT CRIMES 

16 NOW, AN ISSUE IN THIS CASE IS THE IDENTIFICATION OF 

17 THE DEFENDANT AS THE PERSON WHO COMMITTED THE CRIME CHARGED 

18 THE STATE HAS THE BURDEN OF PROVING IDENTITY BEYOND A 

19 REASONABLE DOUBT YOU MUST BE SATISFIED BEYOND A REASONABLE 

20 DOUBT OF THE ACCURACY OF THE IDENTIFICATION OF THE DEFENDANT 

21 BEFORE YOU MAY CONVICT THE DEFENDANT 

22 IDENTIFICATION TESTIMONY IS AN EXPRESSION OF BELIEF 

23 OR IMPRESSION BY A WITNESS YOU MUST DETERMINE THE ACCURACY 

24 OF THE IDENTIFICATION OF THE DEFENDANT YOU MUST CONSIDER 

25 THE BELIEVABILITY OF EACH IDENTIFICATION WITNESS IN THE SAME 
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1 WAY AS ANY OTHER WITNESS YOU MAY CONSIDER WHETHER THE 

2 WITNESS HAD AN ADEQUATE OPPORTUNITY TO OBSERVE THE DEFENDANT 

3 AT THE TIME OF THE OFFENSE THIS WILL BE AFFECTED BY THINGS 

4 LIKE HOW LONG OR SHORT A TIME WAS AVAILABLE? HOW FAR OR 

5 CLOSE WAS THE WITNESS? WHAT WERE THE LIGHTING CONDITIONS? 
I 

6 WHETHER THE WITNESS HAD THE CHANCE TO SEE OR KNOW THE PERSON 

7 IN THE PAST 

8 ONCE AGAIN, I INSTRUCT YOU THE BURDEN OF PROOF ON 
I 

9 THE STATE EXTENDS TO EVERY ELEMENT OF THE CRIME CHARGED, AND 

10 THIS SPECIFICAL~INCLUDES THE BURDEN OF PROVING BEYOND A 

11 REASONABLE DOUBT THE IDENTITY OF THE DEFENDANT AS THE PERSON 

12 WHO COMMITTED THE CRIME IF AFTER EXAMINING THE TESTIMONY 

13 YOU HAVE A REASONABLE OOUBT AS TO THE ACCURACY OF THE 
I 

14 IDENTIFICATION, YOU MUST FIND THE DEFENDANT NOT GUILTY 

15 NOW, IN ORDER TO ESTABLISH CRIMINAL LIABILITY, 

16 CRIMINAL INTENT IS REQUIRED FOR EXAMPLE, THE MENTAL STATE 

17 REQUIRED TO BE PROVEN BY THE STATE FOR A PARTICULAR CRIME 

18 MIGHT BE PURPOSE, INTENT, KNOWLEDGE CRIMINAL INTENT MUST B 

19 PROVEN BY THE STATE BEYOND A REASONABLE DOUBT CRIMINAL 

20 INTENT IS ALWAYS A MATTER THAT MUST BE DETERMINED BY THE JUR 

21 FROM THE CIRCUMSTANCES SURROUNDING THE SITUATION THERE IS 

22 NO WAY TO PROVE INTENT TO A MATHEMATICAL CERTAINTY THERE I 

23 NO WAY MEDICAL SCIENCE CAN DISSECT A PERSON'S BRAIN AND 

24 DETERMINE WHAT THE PERSON HAD IN MIND 

25 SO THE LAW SAYS THAT CRIMINAL INTENT MAY BE INFERRE 



COURT I S CHARGE ON THE LAW TO THE JURy 254 

1 FROM THE CIRCUMSTANCES SHOWN TO HAVE EXISTED THIS IS HOW 

2 YOU MAKE A DETERMINATION OF WHETHER OR NOT THE ELEMENT 

3 REQUIRING INTENT WAS PRESENT IT IS NOT NECESSARY TO 

f 4 ESTABLISH INTENT BY DIRECT AND POSITIVE EVIDENCE, BUT INTENT 

5 MAY BE ESTABLISHED BY INFERENCE IN THE SAME WAY AS ANY OTHER 
f 

L 6 FACT, BY TAKING INTO CONSIDERATION THE ACTS OF THE PARTIES 

,- 7 

1 8 

AND ALL OF THE FACTS AND CIRCUMSTANCES OF THE CASE CRIMIN 

INTENT IS A MENTAL STATE, A CONSCIOUS WRONGDOING IT IS UP 

r 9 TO YOU TO DETERMINE WHAT THE DEFENDANT INTENDED TO DO BASED 

10 ON THE CIRCUMSTANCES SHOWN TO HAVE EXISTED 

r 11 MADAM FORELADY, MEMBERS OF THE JURY, YOU HAVE BEEN 

12 SELECTED AS FAIR AND IMPARTIAL JURORS, SWORN TO IMPARTIALLY 

13 TRY AND DETERMINE THE FACTS IN THIS CASE, AND WHEN YOU'VE 

14 COMPLIED WITH YOUR OATH TO DO SO, NO ONE WIL~ HAVE A RIGHT T 

15 CRITICIZE YOUR VERDICT YOU WILL HAVE FULLY DISCHARGED YOUR 

16 DUTY AS JURORS 

17 YOU ARE TO DECIDE THIS CASE ACCORDING TO THE 

18 TESTIMONY THAT YOU HAVE HEARD FROM THE LIPS OF THE SWORN 

19 WITNESSES ALONG WITH ALL OTHER EVIDENCE WHICH HAS BEEN 

20 INTRODUCED I CHARGE YOU THAT AS JURORS YOU MUST DECIDE THE 

21 ISSUES IN THESE PROCEEDINGS WITHOUT ANY BIAS AND WITHOUT ANY 

22 PREJUDICE TO EITHER OF THE PARTIES YOU CANNOT ALLOW 

23 YOURSELF TO BE GOVERNED BY SYMPATHY, BY PREJUDICE, BY 

24 PASSION, BY PUBLIC OPINION, OR ANY OTHER ARBITRARY FACTOR 

25 BOTH THE STATE AND THE DEFENDANT HAVE THE RIGHT TO EXPECT 
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1 THAT EACH OF YOU WILL CAREFULLy AND IMPARTIALLY CONSIDER ALL 

2 OF THE EVIDENCE IN THIS CASE AND THAT YOU WILL FOLLOW THE LA 

3 AS I HAVE EXPLAINED IT TO YOU 

4 MADAM FORELADY, MEMBERS OF THE JURY, AS I TOLD YOU, 

5 I HAVE PREPARED THREE VERDICT FORMS EACH OF THESE VERDICT 

6 FORMS HAS TWO POSSIBLE VERDICTS YOU ARE NOT TO INFER 

7 ANYTHING BY WHAT GOES FIRST ON THESE VERDICT FORMS OR WHAT 

8 GOES SECOND BECAUSE SOMETHING HAS TO GO FIRST AND SOMETHING 

9 HAS TO GO SECOND 

10 WITH THE CHARGE OF CRIMINAL SEXUAL CONDUCT IN THE 

11 FIRST DEGREE, THE TWO POSSIBLE VERDICTS ARE WE, THE JURY, 

12 UNANIMOUSLY FIND THE DEFENDANT GUILTY OR WE, THE JURY, 

13 UNANIMOUSLY FIND THE DEFENDANT NOT GUILTY WITH RESPECT TO 

14 THE CHARGE OF KIDNAPPING, ~ POSSIBLE VERDICT FORMS ARE 

15 AGAIN WE, THE JURY, UNANIMOUSLY FIND THE DEFENDANT GUILTY 

16 OR WE, THE JURY, UNANIMOUSLY FIND THE DEFENDANT NOT GUILTY 

17 AND WITH THE CHARGE OF POSSESSION OF A FIREARM DURING THE 

18 COMMISSION OF A VIOLENT CRIME, YOU AGAIN HAVE TWO POSSIBLE 

19 VERDICTS WE, THE JURY, FIND THE DEFENDANT GUILTY OR WE, TH 

20 JURY, FIND THE DEFENDANT NOT GUILTY 

21 NOW, IF YOU DON'T FIND THE DEFENDANT GUILTY OF 

22 EITHER OF THE KIDNAPPING OR THE CRIMINAL SEXUAL CONDUCT IN 
I 

23 THE FIRST DEGREE, AS I SAID EARLIER YOU CANNOT FIND HIM 

24 GUILTY OF THE USE OF THE FIREARM DURING THE COMMISSION OF A 

25 VIOLENT CRIME BECAUSE IF HE'S NOT GUILTY OF THOSE OFFENSES, 
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I 

1 THEN HE'S NOT GUILTY OF THE COMMISSION OF A VIOLENT CRIME 

2 AS I SAID, THIS VERDICT MUST BE A UNANIMOUS VERDICT 

3 IT MUST BE THE UNANIMOUS VERDICT OF ALL TWELVE JURORS IT 
/ 

4 CANNOT BE TEN/TWO, EIGHT/FOUR, ELEVEN/ONE IT'S GOT TO BE 

5 UNANIMOUS OF ALL TWELVE JURORS AS TO ALL CHARGES 

I 6 MADAM FORELADY, WHAT I'M GOING TO ASK YOU TO DO IS 
'-

7 WHEN YOU HAVE REACHED A VERDICT ON EACH OF THESE CHARGES THA 

8 YOU CIRCLE THAT VERDICT, WHATEVER IT IS IF IT'S GUILTY, 

9 CIRCLE THE WHOLE VERDICT IF IT' S NOT GUILTY, CIRCLE THE 

,. 10 WHOLE VERDICT DO THAT ON ALL THREE OF YOUR VERDICT FORMS, 
I 

11 IF IT'S APPLICABLE AS TO ALL THREE THEN It M GOING TO ASK 

12 THAT YOU SIGN EACH OF THE VERDICT FORMS AS FOREPERSON OF THE 

13 JURY AND TO DATE THE VERDICT FORM 

-14 I'M GOING TO LET YOU STEP BACK TO THE JURY ROOM AT 

15 THIS TIME, ALL BUT THE ALTERNATES I t M GOING TO ASK THAT 

16 Y'ALL STAY WITH ME BUT DO NOT BEGIN YOUR DELIBERATIONS I 

17 MUST REVIEW WITH THE ATTORNEYS TO DETERMINE WHETHER THEY 

18 BELIEVE THAT I HAVE EITHER FAILED TO INSTRUCT YOU SOMETHING 

19 THAT SHOULD HAVE BEEN INSTRUCTED OR I INCORRECTLY INSTRUCTED 

20 YOU IF ADDITIONAL INSTRUCTIONS ARE NECESSARY, I WILL 

21 IMMEDIATELY BRING YOU BACK OUT AND GIVE YOU THOSE 

22 INSTRUCTIONS IF THEY ARE NOT NECESSARY, THEN I WILL HAVE A 

23 BAILIFF BRING THE VERDICT FORMS ALONG WITH THE EXHIBITS THAT 

24 HAVE BEEN INTRODUCED INTO THIS TRIAL SO THAT -- AND YOU WILL 

25 THEN BE TOLD THAT YOU CAN BEGIN YOUR DELIBERATIONS 
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NOW, THERE ARE SEVERAL VIDEOS IN THIS CASE IF YOU 

WANT TO BE ABLE TO VIEW THOSE VIDEOS, WE WILL MAKE A MONITOR 

AVAILABLE SO THAT THAT CAN BE DONE WHEN YOU HAVE REACHED A 

VERDICT, MADAM FORELADY, IF YOU OR SOMEONE WILL KNOCK ON THE 

DOOR THERE WILL BE A BAILIFF SEATED OUTSIDE THE DOOR ADVIS 

THE BAILIFF THAT YOU HAVE REACHED A UNANIMOUS VERDICT AT 

THAT TIME WE WILL BRING YOU BACK IN SO THAT YOUR VERDICT CAN 

BE PUBLISHED NOW, YOUR LUNCH - - I ASKED YOUR LUNCH TO BE 

HERE BY 1 IT MAY BE HERE A FEW MINUTES EARLY IS IT HERE? 

BAJ:LII'I': LET ME CHECK 

TIm COURT: WELL, IF IT IS, WE'LL - - WE'LL LET YOU 

HAVE THAT I JUST ASK THAT IF ANYBODY IS OUT OF THE JURy 

ROOM, IN THE REST ROOM OR WHATEVER THE CASE, DON'T DELIB~ 

THE CASE UNLESS ALL TWELVE PEOPLE ARE IN THE JURY ROOM YOU 

CAN EAT YOUR LUNCH AND DELIBERATE OR IF YOU WANT TO TAKE A 
I 

FEW MINUTES AND RELAX BEFORE YOU BEGIN YOUR DELIBERATION 

THAT'S UP TO THE TWELVE OF YOU ALL RIGHT LET ME GET YOU 

TO STEP BACK DON'T DISCUSS THE CASE AT ALL, AND IF YOU CAN 

BEGIN DELIBERATIONS I'LL HAVE THE BAILIFF BRING THE VERDICT 

FORMS AND THE EXHIBITS BACK MS SMITH, ARE YOU FEELING ALL 

RIGHT? 

JUROR maTH. OKAY THANK YOU 

(WHEREUPON, THE JURy WAS EXCUSED FROM OPEN COURT AT 

12 51 PM) 

THE COURT: ALL RIGHT MR RUSSO AND MS 
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BARTHOLOMEW, APPARENTLY YOUR COLLEAGUES HAVE SURVIVED THE 

ORDEAL AT LEAST SOMEWHAT INTACT SO IT APPEARS THAT THE 

TWELVE JURORS ARE GOING TO BE ABLE TO GO FORWARD WITH THE 

DELIBERATION AS A RESULT, I' M GOING TO LET Y' ALL GO. 

(THE ALTERNATES WERE EXCUSED FROM THE TRIAL ) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

'l'BB COURT s ALL RIGHT ANYTHING FROM THE STATE WI 

RESPECT TO THE INSTRUCTIONS? 

KS. BlUSBZN: NO, YOUR HONOR 

THE COURT s ANYTHING FROM THE DEFENDANT? 

10 MS. BROWN: YOUR HONOR, WE WOULD RENEW OUR OBJECTIO 

11 AT THIS TIME TO THE COURT CHARGING SECTION 16-3-657 AS IT 

12 APPLIED TO NO CORROBORATION NEEDED---

13 THE COURT: ALL RIGHT 

14 MS. BROWN: ---IN THIS CASE ~ 

15 TIlE COURT: SO NOTED ALL RIGHT ANYTHING FURTHER 

16 ALL RIGHT WELL, I WILL -- HERE ARE THE VERDICT FORMS 

17 Y'ALL WANT TO LOOK AT THEM BEFORE THEY GO? I'D LIKE FOR YOU 

18 TO DO SO IF YOU WOULD GET WITH DAPHNE AND MAKE SURE WE HA 

19 ALL THE EXHIBITS, THEN WE CAN SEND -- SEND THEM IN SEND 

20 BAILIFF IN AND LET HIM TELL THAT JURY TO EARN THEIR PAY 

21 

22 P M 

(WHEREUPON, THE JURY BEGAN DELIBERATING AT 12 56 

PAUSE IN PROCEEDINGS WHILE THE JURY DELIBERATED ) 

23 THE COURTs PLEASE BE SEATED THE OTHER THING I 

24 DO IS IF YOU WANT ME JUST TO READ THAT CHARGE AGAIN I CAN DO 

25 THAT WHICH ONE DO YOU WANT? 
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1 MS. BROWN: YOU READING IT AGAIN IS FINE WITH ME, 

2 YOUR HONOR 

3 KS. BRI:SBI:N: THAT'S FINE WITH US, TOO 

4 THB COURT: ALL RIGHT Y' ALL HAVE A SEAT IF YOU 

5 WOULD, PLEASE ALL DRESSED UP IN PINK, HUH? ALL RIGHT WE 

6 NEED TO BRING .IN MR WALKER YEAH ALL RIGHT I HAVE 

7 RECEIVED A NOTE FROM THE JURy AND I MET WITH THE SOLICITOR 

8 AND THE DEFENSE COUNSEL IN MY I CHAMBERS JUST TO ADVIS6 THEM 0 

9 WHAT THIS NOTE SAYS THE NOTE INDICATES THAT, ACCORDING TO 

10 MS FIELDS WHO IS THE FOREPERSON, "PLEASE HELP US WITH THE 

11 DEFINITION OF KIDNAPPING" 

12 WHAT I INTENDED TO DO WAS JUST RECHARGE THEM THE 

13 CHARGE OF KIDNAPPING THAT I'D GIVEN THEM EARLIER AND I 

14 SUGGESTED TO THE ATTORNEYS THAT I WOULD BE HAPPY TO ~ITHER 

15 PLAY IT AGAIN IF THEY WANT THE COURT REPORTER TO TRY AND FI 

16 IT OR JUST TO READ -- READ THE CHARGB AGAIN, AND I THINK BO 

17 OF THEM HAD INDICATED THAT IT WOULD BE APPROPRIATE JUST TO 
I 

18 READ THE CHARGE AGAIN IS THAT CORRECT, MADAM SOLICITOR? 

19 MS. BRI:SBI:N: YES, YOUR HONOR 

20 'l'HB COURT: MS BROWN? 

21 MS. BRONN YES, YOUR HONOR 

22 'l'HB COURT: ALL RIGHT WELL, LET'S BRING THE JURy 

23 IN IF WE COULD, PLEASE 

24 (WHEREUPON, THE JURY WAS BROUGHT INTO OPEN COURT AT 

25 2 56 P M 
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THE COURT. MADAM FORELADY, I RECEIVED YOUR NOTE 

WHERE YOU ASKED THAT I HELP YOU WITH THE DEFINITION OF 

KIDNAPPING WHAT I CAN DO IS TO RECHARGE YOU THE CHARGE OF 

KIDNAPPING IF - - IF YOU WOULD LIKE I HAVE ASKED THE 

ATTORNEYS WHETHER THEY WOULD HAVE ANY OBJECTION TO MY JUST 

REREADING THE CHARGE AS OPPOSED TO HAVING IT -- US FINDING I 

THE ON THE TRANSCRIPT AND HAVING HER PLAY IT AGAIN 

ATTORNEYS HAVE CONSENTED TO MY JUST READING IT SO I WILL 

READ THE CHARGE OF - - GIVE YOU THE CHARGE THAT I GAVE YOU 

EARLIER 

THE DEFENDANT IS CHARGED WITH KIDNAPPING THE STAT 

MUST PROVE BEYOND A REASONABLE DOUBT THAT THE DEFENDANT 

KNOWINGLY AND UNLAWFULLY SEIZED, CONFINED, INVEIGLED, 

DECOYED, KIDNAPPED ,-ABDUCTED OR CARRIED AWAY ANOTHER PERSON 

WITHOUT AUTHORITY OF LAW TO DO A THING UNLAWFULLY IS TO DO 

IT WILLFULLY AGAINST THE LAW KNOWINGLY MEANS WITH 

KNOWLEDGE, CONSCIOUSLY, NOT ACCIDENTALLY SEIZE MEANS TO 

TAKE HOLD OF SUDDENLY OR FORCIBLY CONFINE MEANS TO LIMIT, 

RESTRICT OR ENCLOSE WITHIN BOUNDS, IMPRISON, OR SHUT OR KEEP 

IN INVEIGLE MEANS TO LURE, ENTICE, OR LEAD ASTRAY BY FALSE 

REPRESENTATIONS, PROMISES, OR OTHER DECEITFUL MEANS 

DECOY MEANS TO LURE BY OR AS IF BY DECOY A DECOY 

23 IS SOMETHING TO ENTICE A PERSON INTO A TRAP KIDNAP IS TO 

24 REMOVE A PERSON AGAINST HIS OR HER WILL BY UNLAWFUL FORCE OR 

25 BY FRAUD ABDUCT MEANS TO CARRY OFF SECRETLY OR BY FORCE FO 
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1 AN ILLEGAL PURPOSE CARRY AWAY MEANS TO REMOVE 

2 NOW, THE STATE DOES NOT HAVE TO PROVE THAT THE 
; 

3 DEFENDANT DID ALL OF THESE THINGS INSTEAD, IF YOU FIND 

4 BEYOND A REASONABLE DOUBT THAT THE DEFENDANT DID ANY OF THES 

5 THINGS, YOU MAY FIND THE DEFENDANT GUILTY OF KIDNAPPING 

6 SOMETHING DONE WITHOUT AUTHORITY OF LAW IS SOMETHING WHICH 

7 THE LAW DOES NOT SANCTION, PERMIT, ALLOW, CONDONE, OR PROVID 
( 

8 JUSTIFICATION FOR THE KIDNAPPING DOES NOT HAVE TO BE FOR 

9 ANY PERSONAL OR MONETARY GAIN - - OR MONETARY GAIN FOR ANY 

10 ILLEGAL PURPOSE BUT MAY BE FOR ANY REASON WHATSOEVER 

11 ALL RIGHT? I HOPE THAT'S HELPFUL TO YOU IF Y'ALL 

12 WILL RETURN TO THE JURY ROOM AND RESUME YOUR DELIBERATIONS, 

13 WOULD APPRECIATE IT 

14 (WHEREUPON, THE JURy WAS EXCUSED FROM OPEN COURT AT 

15 3 00 P M AND RESUMED DELIBERATIONS ) 
I 

16 "l'HB COURT: ALL RIGHT ANYTHING FROM THE STATE WI 

17 RESPECT TO THE RESPONSE TO THE QUESTION FROM THE JURY? 
I 

18 MS. BRISBIN': NO, YOUR HONOR 

19 TIm COURT· ANYTHING FROM THE DEFENDANT? 

20 MS. BROWN': NO, YOUR HONOR 

21 THE COURT: ALL RIGHT I WILL MARK THIS QUESTION 

22 COURT'S EXHIBIT NUMBER l? 

23 COURT REPORTER YES, SIR 

24 (COURT'S EXHIBIT 1 WAS MARKED FOR IDENTIFICATION 

25 ONLY) 
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1 THE COURT: WE'VE GOT A VERDICT OH, ARE Y'ALL 

2 READY? 

3 MS. BRISBIN: THE STATE'S READY, YOUR HONOR 

4 THE COURT: ARE YOU READY? 

5 lIS. BROlIN: YES, YOUR HONOR 

6 THE COURT: ALL RIGHT LET'S BRING US A JURY IN 

7 (WHEREUPON, THE JURY RETURNED TO OPEN COURT WITH A 

8 VERDICT AT 3 23 PM) 

9 TBB COURT: ALL RIGHT MADAM FORELADY, IT'S BEEN 

10 REPORTED YOU'VE REACHED A VERDICT 

11 

12 

FORELADY. YES, YOUR HONOR 

THB COURT: OR VERDICTS IS THIS THE UNANIMOUS 

13 VERDICT OF ALL THE JURORS? 

14 

15 

FORELADY· YES, SIR 

THE COURT: ALL RIGHT MR BAILIFF? ALL RIGHT 

16 WHO WANTS TO PUBLISH THE VERDICT? YOU? 

17 

18 

19 

THE CLBR1t: YES, SIR THAT'S ME 

THE COURT: YOU DO THE HONOR? 

THE CLBRlt: YOUR HONOR, WE HAVE THE STATE OF SOUTH 

20 CAROLINA, COUNTY OF AIKEN, STATE OF SOUTH CAROLINA VERSUS 

21 JOSEPH WALKER INDICTMENT NUMBER 2002-GS-02-1294 FOR 

22 CRIMINAL SEXUAL CONDUCT FIRST DEGREE WE, THE JURY, 

23 UNANIMOUSLY FIND THE DEFENDANT GUILTY OF THE CRIME OF 

24 CRIMINAL SEXUAL CONDUCT FIRST DEGREE, DATED 7/23/2003, SIGNE 

25 BY FORE PERSON ROSEMARY FIELDS 
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1 YOUR HONOR, WE HAVE THE STATE OF SOUTH CAROLINA 

2 VERSUS JOSEPH WALKER, INDICTMENT NUMBER 2002-GS-02-1296 FOR 

3 KIDNAPPING WE, THE JURY, UNANIMOUSLY FIND THE DEFENDANT 

4 GUILTY OF THE CRIME OF KIDNAPPING, DATED 7/23/2003, SIGNED B 

5 FOREPERSON ROSEMARY FIELDS 

6 YOUR HONOR, WE HAVE THE STATE OF SOUTH CAROLINA 

7 VERSUS JOSEPH WALKER, INDICTMENT NUMBER 2002-GS-02-1295, 

B POSSESSION OF A FIREARM OR A KNIFE DURING THE COMMISSION OR 

9 ATTEMPT TO COMMIT A VIOLENT CRIME WE, THE JURY, UNANIMOUSL 

10 FIND THE DEFENDANT NOT GUILTY I OF THE CRIME OF POSSESSION OF 

11 FIREARM OR A KNIFE DURING THE COMMISSION OR ATTEMPT TO COMMI 

12 A VIOLENT CRIME, DATED 7/23/2003, SIGNED BY FORE PERSON 

13 ROSEMARY FIELDS 

14 MADAM FORELADY, LADIES AND GENTLEMEN OF THE JURY, I 

15 THIS YOUR VERDICT? PLEASE INDICATE BY RAISING YOUR RIGHT 

16 HAND YOUR HONOR, ALL HANDS ARE RAISED 

17 THE COURT I ALL RIGHT ANYTHING FROM THE STATE WI 

18 RESPECT TO THE JURY---

19 MS. BRJ:SBJ:N: NO, YOUR HONOR 

20 THE COURT: ---ON THE VERDICT? ANYTHING FROM THE 

21 DEFENDANT? 

22 MS. BROWN I NO, YOUR HONOR , 

23 THE COURT: ALL RIGHT ALL RIGHT MADAM FORELADY, 

24 LADIES AND GENTLEMEN OF THE,JURY, I THANK YOU VERY MUCH FOR 

25 YOUR SERVICE ON THIS JURY PANEL I KNOW YOU PAID CLOSE 
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1 ATTENTION AND I APPRECIATE YOU DOING THAT AS WELL AS I KNOW 

2 EVERYBODY ELSE INVOLVED IN THE TRIAL DOES I HOPE YOU FOUND 

3 THE EXPERIENCE NOT TOO DIFFICULT AND MAYBE ONE THAT YOU 

4 REALIZE HOW IMPORTANT IT IS THAT WE HAVE THE PARTICIPATION 0 

5 MEMBERS OF THE COMMUNITY WITHIN OUR CRIMINAL JUSTICE SYSTEM 

6 THE GOOD NEWS FOR YOU NOW IS YOU HAVE NOW - - I MEAN 

7 FINISHED YOUR OBLIGATION FOR JURY DUTY THIS WEEK WE'RE 

8 GOING TO BE ABLE TO TURN YOU LOOSE AFTER THIS DOES WENDY 

9 WANT TO MEET WITH THEM? 
~ 

~~ TBB CLBRJt I I HAVE THE CHECKS, YOUR HONOR 

11 'l'HB COURT: ALL RIGHT 

12 (THE JURy WAS EXCUSED FROM THE TRIAL AT 3 27 PM) 

13 'l'HB COURT· ALL RIGHT Y' ALL READY TO GO FORWARD 

14 WITH THE SENTENCING OR DO YOU NEED<-SOME TIME? 

15 MS. BRI:SBm I WE NEED A FEW MINUTES, YOUR HONOR 

16 TO COURT: ALL RIGHT IF WE COULD WAIT A FEW 

17 MINUTES, WE MIGHT BE ABLE TO DO ANOTHER PLEA IF YOU'VE GOT 

18 ONE 

19 MS. BRI:SBDt: YOUR HONOR, COULD COUNSEL AND I 

20 APPROACH A MOMENT? 

21 THB COURT: ALL RIGHT 

22 (WHEREUPON, A BENCH CONFERENCE WAS HELD ) 

23 THE COURT. ALL RIGHT BEFORE WE -- I FAILED TO 

24 LET ME DO THIS REAL QUICK I FAILED TO ASK EITHER THE STATE 

25 OR THE DEFENSE WHETHER THERE WERE ANY MOTIONS THAT THEY 
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1 WANTED NOW THAT WE HAVE DISCHARGED THE JURY IN THE CASE IS 

2 THERE ANYTHING FROM THE STATE? 

3 lIS. BRXSBXN. NO, YOUR HONOR 

4 THB COURT: ANYTHING FROM THE DEFENDANT? 

5 MS. BROWN: YES, YOUR HONOR AT THIS TIME I WOULD 

6 MOVE ON BEHALF OF MR WALKER FOR A NEW TRIAL ON INDICTMENTS 

7 2002-GS-02-1294 AND 1296, THOSE BEING FOR CRIMINAL SEXUAL 

8 CONDUCT IN THE FIRST DEGREE AND THE CHARGE OF KIDNAPPING 

9 YOUR HONOR, WE WOULD MAKE THAT MOTION FOR A NEW TRIAL BASED 

10 ON THE GROUNDS PREVIOUSLY SET FOR DIRECTED VERDICT 

11 TBB COURT: ANYTHING FROM THE STATE IN RESPONSE TO 

12 THE MOTION? DO YOU WANT TO SAY ANYTHING? 

13 MS. BRXSBXN YOUR HONOR, I THINK THE TESTIMONY 

14 SPEAKS FOR ITSELF THE EVI~ENCE IS CERTAINLY ADEQUATE FOR 

15 THE JURY TO HAVE COME TO THIS CONCLUSION 

16 THB COURT: ALL RIGHT I I M GOING TO DENY THE 

17 MOTIONS -- MOTION AGAIN, I BELIEVE THERE WAS SUFFICIENT 

18 EVIDENCE, TAKING EVERYTHING IN THE MOST LIGHT AT THE TIME, 

19 RULE AS I DID, TO NOT GRANT THE DIRECTED VERDICT ON THE --

20 ANY OF THE CHARGES MY NOT DOING SO CERTAINLY DIDN'T SPEAK 

21 TO THE WEIGHT OF THE EVIDENCE, AND CLEARLY THE JURY AT LEAST 

22 ON ONE OF THE CHARGES FOUND THAT THE WEIGHT OF THE EVIDENCE 

23 WAS NOT SUFFICIENT THAT THE DEFENDANT WOULD BE FOUND GUILTY 

24 BEYOND A REASONABLE DOUBT ON TWO THEY FOUND THAT THAT WAS 

25 THE CASE SO I'M GOING TO DENY THE MOTION ALL RIGHT NOW, 
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1 DID Y'ALL WANT TO CHAT A FEW MINUTES OR DID YOU WANT ME TO 

2 JUST---

3 KS BROWN: YES, YOUR HONOR I NEED A FEW MOMENTS 

4 TO BOTH CHECK WITH LIEUTENANT BAMBERG ABOUT THOSE AND TO 

5 SPEAK WITH MY CLIENT REGARDING THAT MATl'ER IF I COULD, 

6 PLEASE 

7 TIlE COURT: ALL RIGHT WELL, IF - - DO I NEED TO 

8 BREAK COURT OR CAN ylALL DO THAT SOMEWHERE---

9 HS. BROWN: WE CAN - - WE CAN GO IN THE BACK, YOUR 

10 HONOR, AND DISCUSS THAT I CAN ASK LIEUTENANT BAMBERG OUT 

11 HERE AND I CAN SPEAK WITH MR WALKER IN THE BACK 

12 THE COURT: ALL RIGHT OKAY YOU I RE FREE TO GO 

13 DO THAT AND WE I LL RECESS FOR A FEW MINUTES 

14 (PAUSE IN PROCEEDINGS 

15 THE COURT· DOES YOUR CLIENT -- I MEAN, DOES MS 

16 SANDERS WANT TO SAY ANYTHING? 

17 MS. BRXSBXH: NO, YOUR HONOR MS. SANDERS DOES NOT 

18 WISH TO MAKE ANY STATEMENTS 

19 'l'HB COURT: WE I RE GOING TO DEFER THE SENTENCING? 

20 MS. BRISBXH. I BELIEVE MS BROWN HAS---

21 MS. BROWN z NO, YOUR HONOR 

22 MS. BRISBIN: ---TALKED TO HER CLIENT SUFFICIENTLY 

23 THE COURT: ALL RIGHT SO Y I ALL WANT TO GO FORWARD 

24 WITH SENTENCING HERE? 

25 MS. BROWN: YES, YOUR HONOR 
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1 THE COURT: YOU SHOULD HAVE TOLD ME THE JURY 

2 WANTED TO WATCH LT AND I SENT THEM HOME ALL RIGHT HERE 

3 WHAT HAVE WE GOT? MS BRISBIN, DO YOU WANT TO STEP TO THE 

4 HAVE YOU GOT A LAWYER ON THE CHARGES THAT ARE PENDING AGAINS 

5 YOU IN ORANGEBURG COUNTY? 

6 MR. WALURa NO, SIR, YOUR HONOR 

7 lIS. BROD. YOUR HONOR, HE INFORMS ME THAT HE DID 

8' SEND THE PAPERWORK TO THE ORANGEBURG COUNTY PUBLIC DEFENDER' 
I 

I 

9 OFFICE AND THAT HE HAS FILED THE APPLICATIONS AND THAT HE W 

10 CONTACTED BY SOMEBODY WHO - - HE DID NOT REMEMBER WHO, BUT HE 

1~ WAS CONTACTED BY SOMEONE IN THAT OFFICE WHO INFORMED HIM THA 

12 AIKEN COUNTY WOULD BE HANDLING ALL OF THE CHARGES AND THAT 

13 THEY DID NOT NEED TO BE IN CONTACT FURTHER WITH HIM AT THAT 

14 POINT I WILL BE---

15 THE COURT: WHAT ARE THE CHARGES THAT ARE PENDING 

16 AGAINST HIM IN ORANGEBURG COUNTY? 

17 MS. BROWN: THE INDICTMENTS ARE FOR BURGLARY IN THE 

18 FIRST DEGREE AND FOR KIDNAPPING, YOUR HONOR 

19 TBB COURT. BURGLARY IN THE FIRST DEGREE AND 

20 KIDNAPPING 

21 KS. BROWN a YES, YqUR HONOR 
I 

22 THE COURT· YOU KNOW NOTHING ABOUT THOSE CHARGES, 0 

23 YOU? 

24 KS BROWN THEY'RE THE CHARGES BASED ON THE 

25 ALLEGATIONS THAT BEGAN---

r 
\ 
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1 THE COURT: OH, IT'S ARISING---

2 MS. BRI:SBI:N: ---AT THIS SAME INCIDENT 

3 THE COURT: IT'S ARISING OUT OF THIS 

f 
4 MS. BRODa YES, YOUR HONOR 

5 MS. BRI:SBI:N: YES, SIR 

[ 6 THE COURT: OH, OKAY SO WHAT IS THE ALLEGED 

7 r BURGLARY? 

I ( 8 MS. BRI:SBI:N: GOING INTO THE VICTIM'S HOME WITHOUT 

I 9 PERMISSION 

10 TUB COURT: OH, OKAY 

f 11 MS. BlUSBI:N: WITH INTENT TO ABDUCT HER 

12 TBB COURT: ALL RIGHT TELL ME ABOUT MR WALKER, 

13 HIS RECORD, IF YOU WOULD 

14 MS BRI:SBI:N: YES, SIR IN 1975 HE ~A CONVICTIO 

15 FOR USE OF INDECENT LANGUAGE ON THE TELEPHONE AND A FEDERAL 

16 CONVICTION FOR FORGING A TREASURY CHECK IN 1976 HE HAD A 

17 CONVICTION FOR ATTEMPTING TO AVOID TELEPHONE PAYMENT IN 

18 1977 -- IN APRIL OF 1977 A CONVICTION FOR FORGERY IN 

19 NOVEMBER OF 1987 HE HAD A FRAUDULENT CHECK CONVICTION AND AN 

20 OBTAINING PROPERTY BY FALSE PRETENSES CONVICTION IN 1988 

21 ANOTHER FRAUDULENT CHECK CONVICTION AS WELL AS 1989, MULTIP 

22 CHARGES, ONE DISPOSITION IN 1989 

23 A DRIVING UNDER SUSPENSION IN 1989 FRAUDULENT 

24 CHECK, SEVEN COUNTS, IN 1989 THAT WAS A SEPARATE -- EXCUSE 

25 ME THAT WAS THE SAME CHARGE THAT I ALREADY MENTIONED IN 
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1 1989 IN 1991 FRAUDULENT CHECK CONVICTION IN 1994 

2 FRAUDULENT CHECK CONVICTION 1997 FRAUDULENT CHECK, SIX 

3 COUNTS, CONVICTED IN AUGUST OF 2000 FRAUDULENT CHECKS, 

4 THREE CONVICTIONS, AND IN NOVEMBER OF 2000 FRAUDULENT CHECKS, 

5 TWO CONVICTIONS AND I MADE ONE MISTAKE THAT FORGED U S 

6 TREASURY CHECK CONVICTION WAS 'IN 1979, AND I BELIEVE THAT'S 

7 IT 

8 THE COURT, OKAY ANYTHING ELSE Y' ALL WANT TO SAY? 

9 MS. BR:ISB:IN s NO, YOUR HONOR 

10 '1'HB COURT. ALL RIGHT MS BROWN? 

11 MS. BROWN. THANK YOU, YOUR HONOR MAY IT PLEASE 

12 THE COURT? YOUR HONOR, AS IT'S BEEN SAID BEFORE, MR WALKER 
, 

13 IS 44 YEARS OLD YOUR HONOR, HE HAS MAINLY WORKED DOING 

14 CONSTRUCTION-TYPE WORK AT THE TIME OF ~aIS ALLEGED INCIDEN 

15 HE WAS WORKING DOING WORK HELPING TO BUILD THE PUBLIC SCHOOL 

16 OVER IN WAGENER HE TELLS ME THAT HE WOULD DO THAT WORK 

17 DURING THE - - DURING THE WEEK AND THAT HE WOULD DO YARD WORK 
I 

18 ON THE WEEKENDS AND HE TRIED TO DO WHAT HE CAN TO STAY BUSY 

19 AND STAY PRODUCTIVE HE HAS THREE CHILDREN, ALL DAUGHTERS 

20 THEY ALL LIVE IN BEAUFORT THE YOUNGEST IS 12 THE MIDDLE 

21 DAUGHTER IS 14 AND THE OLDEST IS 17, AND HE 

22 TO SEND MONEY TO HELP WITH THEIR SUPPORT 

23 YOUR HONOR, AS YOU'VE HEARD HIS PRIOR RECORD, HE 

24 ABSOLUTELY NOTHING OF VIOLENCE ON HIS PRIOR RECORD YOUR 

25 HONOR HAS HAD THE OPPORTUNITY TO HEAR THE FACTS OF THIS CASE 

r 
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1 HE HAS CONSISTENTLY DENIED THE ALLEGATIONS THAT THE STATE 

2 MADE WE UNDERSTAND THAT THE JURY - - THE JURy HAS SPOKEN 

3 WE DO UNDERSTAND, AND HE UNDERSTANDS THAT HE WILL HAVE TO BE 

4 SENTENCED TODAY ACCORDINGLY 

5 YOUR HONOR, WE WOULD ASK THE COURT TO TAKE THE 

6 ENTIRE CIRCUMSTANCES INTO ACCOUNT, AND WE WOULD ASK THE 

7 TO TAKE INTO ACCOUNT THAT HE IS 44 YEARS OLD AND HAS NO RECO 

8 OF VIOLENCE AND WE WOULD ASK THE COURT TO 

9 COURT FOR LENIENCY IN SENTENCING 

10 THE COURT: ALL RIGHT MR WALKER, ANYTHING YOU 

11 WANT TO SAY? 

12 HR WALDR. NO, SIR 

13 THE COURT: ALL RIGHT ON THE CRIMINAL SEXUAL 

14 CONDUCT-FIRST DEGREE, THE SENTENCE OF THIS COURT YOU BE 

15 COMMITTED TO THE STATE DEPARTMENT OF CORRECTIONS FOR A TERM 

16 OF 24 YEARS, PLUS COSTS AND ASSESSMENTS AS APPLICABLE ON 

17 YOUR KIDNAPPING, SENTENCE OF THIS COURT YOU BE COMMITTED T 

18 THE DEPARTMENT OF CORRECTIONS FOR A TERM OF 24 YEARS THESE 

19 SENTENCES WILL RUN CONCURRENT AND THEY ARE -- YOU'RE GIVEN 

20 CREDIT FOR WHATEVER TIME YOU MAY HAVE SERVED IN THIS MATTER 

21 lIS. BROWN: THANK YOU, YOUR HONOR 

22 (WHEREUPON, THE PROCEEDINGS WERE CONCLUDED) 

23 

24 

25 
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I, THE UNDERSIGNED DAPHNE D HELMS, OFFICIAL COURT 

REPORTER FOR THE ELEVENTH JUDICIAL CIRCUIT OF THE STAT 

OF SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOIN 

IS A TRUE, ACCURATE, AND COMPLETE TRANSCRIPT OF RECORD 

OF ALL THE PROCEEDINGS HAD AND EVIDENCE INTRODUCED IN 

THE TRIAL OF THE CAPTIONED CASE, RELATIVE TO APPEAL, I 

THE CIRCUIT COURT FOR AIKEN COUNTY, SOUTH CAROLINA, ON 

THE 22ND AND 23RD DAYS OF JULY, 2003 

I DO FURTHER CERTIFY THAT I AM NEITHER OF 

KIN, COUNSEL, NOR INTEREST TO ANY PARTY HERETO 

, , 
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2 THE COURT All rl.ght What do we have~ A 

3 Neal vs Bl.ggers? 

4 MS BRISBINE Yes, Sl.r 

5 THE COURT Anythl.ng else? 

6 MS BRISBINE That's all for today as far as I 

7 know 

8 MS BROWN The defense doesn't antl.cl.pate any 

9 other pretrl.al motl.ons, Your Honor 

10 THE COURT All rl.ght You want to call your 

11 wl.tness 

12 MS BRISBINE Yes, Your Honor Thl.s l.S State 

13 vs Joseph Walker, Indl.ctment No's 2002-GS-02-1294, 1295 

14 and 1296 And the State calls Ll.eutenant Rhonda Bamberg 

15 THEREUPON, 

16 LIEUTENANT RHONDA BAMBERG, 

17 after bel.ng duly sworn, testl.fl.ed as follows 

18 THE CLERK Take a seat l.n the Wl.tness box 

19 State your full name for the court, spelll.ng ynur last 

20 MS BAMBERG My name the Rhonda Ray Bamberg, 

21 B-a-m-b-e-r-g 

22 DlREC~ EXM5DIA~ION 

23 By Ms Brl.sbl.ne 

24 Q Where are you employed? 

25 A I'm employed wl.th the Orangeburg County Sherl.ff's 
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1 Off~ce 

2 Q And what's your pos1t1on there? 

3 A I'm a l1eutenant over the cr~nal 1nvest1gat10n 
I 

4 d1v1sl.on 
I 

5 Q Were you the 1n1tl.al l.nvest~gator l.n thl.s case? 

6 A I was 

7 Q And how dl.d l.t happen to get l.nto -- transferred to 

8 A1ken County? 

9 A It or~gl.nated ~n Orangeburg County and the 

10 l.nvestl.gat1on led ~nto A1ken County w1th the 

11 l.dent~f~cat1on of Mr Walker 

12 Q And d~d the l.nc~dent occur some of the 1nc1dents 

13 occur l.n A~ken County? 

14 A Yes, they d1d 
..t 

15 Q D1d you do a photo ll.neup 1n the course of th~s 

16 l.nvest~gat~on? 

17 A Yes, I d~d 

18 Q And how d1d you get the defendant's name? 

19 A I got the defendant's name through the v1deo from the 

20 BP out of Denmark The manager, the day manager that 

21 was on duty there 1dentl.fl.ed Mr. Walker from that 

22 v~deo. 

23 Q Okay. How dl.d you -- I th~nk we need a ll.ttle 

24 background How dl.d you get the v1deo from that store? 

25 A The ~nc1dent or~g1nated ~n Denmark, where the v1ct~m 
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had gone and her car broke down She had met 

Mr Walker at that BP ln Denmark, so lt was on vldeo 

I went to Denmark and I got that vldeo and had the 

5 

manager ldent1fy the person that the vlctlm had told me 

was her the person that raped her 

Okay. And was that the vldeo from the day of the rape? 

Yes, lt 1S 

And dld you show that vldeo to the vlctlm? 

I dld 

And dld she recognlze anyone ln the vldeo? 

Yes, she dld 

And how dld you determlne who that person was? 

I took that vldeo tape back to the manager of Denmark 

and she ldentlfled hlm as Mr Walker She had 

prevlously had an encounter wlth hlm ln an lnCldent 

that she had flIed wlth the Clty of Denmark 

Okay. She knew hlm by name? 

She dld 

Was there any doubt ln her mlnd, or dld she lndlcate 

there was any doubt as to who that person was? 

No Wlthln seconds of looklng at the vldeo, she sald 

that's Joseph Walker and told me where -- the last 

place she knew of hlm to 11ve at 

Okay. 

THE COURT Walt a mlnute. Who was lt that 
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1 told you th~s? 

2 MS BAMBERG The manager of the BP 1n Denmark, 

3 D1ane Warl.ng 

4 THE COURT. All rl.ght So she vl.ewed the v~deo 

5 and told you who the person was after her v~ew1ng of the 

6 v1deo? 

7 MS BAMBERG Correct After Ms Sanders 

8 v1ewed the vl.deo and p01nted the subJect out, I took l.t r 
l 

9 back to Denmark 

10 By Ms Brl.sbl.ne 

11 Q When Ms Sanders p1cked out the person 1n the v1deo 

12 that she thought had assaulted her, dl.d anyone tell her 

13 who to pl.ck? 

14 A No 

15 Q D1d anyone gl.ve her any hl.nts? 

16 A No 

17 Q About how long was she watchl.ng the vl.deo? 

18 A Probably 30 ml.nutes 

19 Q Was th1s v1deo from a 24 hour perl.od? 
I 

20 A Yes, thl.s ~s a t1me lapse vl.deo and l.nsl.de the BP or 

21 the gas statl.on, l.t has dl.fferent cameras pOl.ntl.ng to 

22 dl.fferent areas of the store So th1s partl.cular tape 

23 hl.ts every, I thl.nk l.t's 6 dl.fferent areas, so you have 

24 to watch l.t frame by frame on our t1me lapse machl.ne at 

25 our off1ce 
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1 Q Old she ever plck out anyone other than that partlcular 

2 person ln the vldeo? 

3 A No* she dld not 

4 Q And was she 100 percent sure that that was the person 

5 who assaulted her? 

6 A No, she was not 100 percent sure. She was pretty sure 

7 She stated to me that because the quallty of the tape 

8 was not great, lt had some fuzzlness to lt -- she sald 

9 lf I could clear lt up, she would know for sure whether 

10 lt was hlm or not 

11 Q Okay Old the vlctlm also appear ln that vldeo? 

12 A Yes, she dld 

13 Q Do you know about how much tlme elapsed between when 

14 the vlctlm appeared ln the vldeo and when the_defendant 

15 appeared? 

16 A ApproXlmately 12 mlnutes 

17 Q And how do you know that? 

18 A It's got the tlme on lt 

19 Q Okay. And you sald you determlned the person's name by 

20 gOlng back to the manager of the store and then lS that 

21 when you dld the photo llneup? 

22 A No After that -- after she gave me the name of the 

23 person, Joseph Walker, after she gave me that name, I 

24 tracked down hlS resldence, WhlCh led me lnto Alken 

25 county I saw some thlngs that the vlctlm had sald ln 
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reference to h~s res~dence, at wh~ch t~me I d~d the 

photograph~c l~neup w~th Mr Walker 

Okay. D~d you go ~ns~de h~s res~dence? 

No, I d~d not 

Okay. And how many photos were in th~s l~neup? 

Includ~ng Mr. Walker, there were f~ve other 

photographs 

Okay. Do you recogn~ze what's been marked State's 

Exh~b~t No 1 for ~dent~f~cat~on purposes? 

I do. 

D~d she p~ck out one of those photos as someone she 

recogn~zed? 

She d~d 

Wh~ch one d~d she p~ck out? 
~ 

She p~cked out th~s r~ght here 

Okay And d1d she p~ck out anyone else? 

No, she d1d not 

8 

D~d anyone tell her who to p~ck or g~ve her any h~nts? 

No 

Okay Was she 100 percent sure on that? 

No, she was not 100 percent sure 

D~d she say how sure ---

She was 

how sure she was ---
She was 90 percent sure, but she was not 100 percent 
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sure 

Okay And let's see, I'm not sure 1f I asked you th1s, 

d1d she ever p1ck out anyone else other than that one 

person? 

No 

Okay And who was that person she p1cked out? 

Mr Walker 

Joseph Walker? 

Yes, ma'am 

Thank you I don't have any further quest1ons? 

THE COURT Ms Brown? 

Cl\OSS-~:IOR 

By Ms Brown 

Q Is 1t Investlgator? --
A L1eutenant Bamberg 

Q L1eutenant Bamberg Thank you Lleutenant, when she 

or1g1nally watched th1s vldeo 1n your off1ce, she was 

A 

Q 

A 

Q 

not 100 percent sure that th1s person was the person 

that she alleges raped her, 1sn't that correct? 

That 1S correct 

And how much of the v1deo d1d she watch? 

She watched the v1deo -- I couldn't say how much of 1t 

she watched -- unt1l she recognlzed who she thought her 

perpetrator was 

Well you sa1d she watched the v1deo for about 30 
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m~nutes? 

Uh-huh 

Unt11 she p01nted out who she sa1d looked l1ke the 
I 

person? 

Correct 

Th1s 1S a t1me lapse v1deo?1 

It 1S 

Correct? 

Correct 
I 

I 
So what port10n of the day was she v1ew1ng? 

As far -- what do you mean by that? What part of the 

day? 

10 

What port10n of the -- you 1 sa1d that th1s v1deo was 24 

hours worth of vldeo? 

From the pOlnt that she came ~nto the store and 

j 

the p01nt that she left, up to the p01nt that 

Mr Walker -- and she ~dent1f1ed Mr Walker 

So she started watch1ng th1s v1deo from the t1me -- the 

t1me stamp on there that she walked 1nto the store? 

Correct From when she came 1nto the store ---

And 

and left 

do you recall at what tlme on the v1deo that was? 

I th1nk her t1me that she came was 1n was l1ke 1 26 

p m or someth1ng l1ke that, 1 28 P m off the top of 
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my head, maybe a l1ttle later 

Q Okay And approx1mately how long was she 1n the store? 

A She was 1n the store probably 2 or 3 m~nutes. 

Q And then she left the store? 

A And then she leaves the store 

Q And then 12 m1nutes on the tape a man comes ~n store 

that she says looks l~ke the man she says ---

A Correct 

Q --- raped her? 

A 

Q 

A 

Q 

A 

Q 

A 

Correct 

Okay D~d she watch any further? 

I don't recall 1f she d1d or 1f she d1dn't 

Now, she never shes never stated that she saw th1s 

man ~n the store, 1sn't that correct? 

rhat's correct She never sa1d she saw h~m, but she 

sa1d that he told her when she was outs1de to let h1m 

run 1n and pay for h1s gas and he would come ass 1St her 

w1th her car that had broken down So she knew he went 

1n the store to pay for the gas 

But she d1d not cont1nue watch1ng the tape after she 

1dent1f~ed the person that she sa~d looked l1ke the man 

she had had the encounter w1th? 

I bel1eve she d1d, but I'm not 100 percent sure because 

I was not 1n the room the whole ent~re t1me She was 

watch1ng the tape and I was com1ng 1n and out of the 
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room 

Would you have had any notes on that 1n your case f11e~ 

No, no 

So you have -- so you have ~o 1dea how long after she 

saw who she thought looked 11ke th1s man, how much 

longer she watched th1S tape? 

If she d1d at all, I don't recall. 

Were ya'll ever able the clean up the tape any to help 

her ~n her 1dent1f1cat1on? 

No, we were not 

And how certa1n was she at that t1me of the 

She was 90 percent sure It was Just that the tape was 

fuzzy She was pretty sure but she was not 100 percent 
~ 

sure 

D1d she actually use these percentages? 

No, she sa1d pretty sure 

So she never sa1d 90 percent? 

She d1d for the photograph1c l1neup, she d1d, but not 

for the tape She sa1d she was pretty sure for the 

tape 

D1d she say 90 percent sure on the photograph1c I1neup 

after you asked her for the percentage or d1d she come 

r1ght out and offer 90 percent sure? 

No, I asked her, I sa1d how sure are you and she was 
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1 pretty sure, 90 percent sure, but she could not swear 

2 to lt 

3 Q What preclsely was her wordlng when you asked her how 

4 sure she was? Dld she Just say pretty sure? 

5 A She sald she was pretty sure but she could not swear to 

6 It. 

7 Q Both times? 

f- 8 A Both tlmes 

9 Q So she never actually used the phrase 90 percent sure? 

f 10 A 90 percent sure, no 

11 MS BROWN. Beg the court's lndulgence one 

12 moment. 

13 By Ms Brown 

14 Q Were there any othe; black males on that vldeo durlng 

15 that tlme frame that she was watchlng? 

16 A Yes, there was 

17 Q How many? 

18 A I don't recall I know there was qulte a few people 

19 that carne ln and out of the store ~n that tlme frame 

20 MS BROWN Thank you, Your Honor I have no 

21 further questl0ns. 

22 THE COURT Anythlng further? 

23 MS BRISBINE Yes, Your Honor If I could get 

24 these marked for ldent~flcatlon 

25 (WHEREUPON the court reporter marked State's 



285 
14 

1 Exh1b1t No's 2 and 3 ) 

2 

3 By Ms Br1sb1ne 

4 Q Do you recogn1ze these photos? 

5 A I do. 

6 Q What are they? 
I 

7 A These are st1ll photos from'the v1deo tape. And th1s , 

8 here 1S Ms. Sanders when she was 1n the store And 

9 th1s here 1S Mr. Walker when he was 1n the store 

10 Q Okay. Just for clar1f1cat10n ---

11 MS BRISBINE. And that's, for the record, 

12 State's Exh1b1t 2 and 3 for 1dent1f1cat10n purposes only 

13 By Ms Br1sb1ne· 

14 Q 

15 

16 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 

Referr1ng to the p1ctures from the v1deo, can you tell 
j.. 

the t1me that they were 1n the store -- that the v1ct1m 

and the defendant were 1n the store? 

From here? 

Yes? 

These t1mes are wrong 

Okay 

And the dates are wrong 1n here 

Do you know how much they're off? 

A couple of hours 

Okay So about what t1me of day -- approx1mately what 

t1me of day would 1t have been accord1ng to th1s? 

r 
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A Accord1ng to th1S 1t was 16 43 and 16 45, but aga1n --­

Q Wh1ch 1S what t1me? 

A That's 4 33 and quarter to 5 00 

Q Okay 

A Wh1ch, these t1mes are wrong 

Q Okay By Just an hour or 21 

A Correct 

Q Okay And 1S the date correct on these? 

A No The date 1S also wrong 
! 

Q And do you know why that 1S? D1d you ---

A I d1d talk to ---

Q 

A 

Q 

A 

--- check that out? 

Yes, I d1d I talked to the store manager about that 

On the1r rnach1ne they don't -- serV1cemen are supposed 

to come 1n and change them for day11ght sav1ngs t1me 

and everyth1ng, and they don't do 1t on the1r rnach1nes 

They Just leave them -- so through the process of t1me, 

1t Just never got changed 

Okay Is th1s the actual photo l1neup that you showed 

That 1S 

MS BRISBINE I'd l1ke the adrn1t that 1nto 

23 eV1dence at th1s t1me, for the purposes of th1s hear1ng 

24 MS BROWN No obJect10n. 

25 THE COURT So adrn1tted 
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1 By Ms Br1.sb1.ne 

2 Q And are these photos a true and accurate representat1.on 

3 of what was seen on the v1.deo? 

4 A They are 

5 MS BRISBINE I'd l1.ke the adm1.t these 1.nto 

6 eV1.dence for the purposes of th1.s hear1.ng at th1.s t~e. 

7 That's State's Exh1.b1.ts 1, 2 and 3 

8 THE COURT So adnutted 
I 

I 

9 MS. BRISBINE Thank you Noth1.ng further 

10 for th1.s W1.tness. 

12 By Ms Brown. 

13 Q I Just need br1.ef clar1.f1.c~t1.on on th1.s t1.me be1.ng off 

14 Now, are these -- you spoke w1.th the store manager 

15 about the t1.mes on these on the ---

16 A Correct 

11 Q --- v1.deo? 

18 A Correct 

19 Q And the store manager sa1.d what exactly about how off 

20 the t1.me was? 

21 A I want to say she sa1.d 1.t was l1.ke an hour off The 

22 best way she told me was to watch when they r1.ng up 

23 '( th1.ngs, the cash reg1.ster t1.me and wh1.ch 1.n the 

24 v1.deo you would see when they r1.ng up from the cash 

25 reg1.ster, that t1.me 1.S actually the correct t1.me 



L 
[ 

[ 

[ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2~ 

24 

25 

288 17 

These t1mes here on the bottom are not the correct t1me 

because of day11ght sav1ngs t1me and hav1ng a 

serV1ceman come 1n and change them or someth1ng l1ke 

that And that would not be correct, she sa1d. 

Q Does your report reflect what the cash reg1ster t1mes 

were at or about the t1me l1sted on the v1deo tape? 

A I want to say 1n the report 1t says 15·28 or someth1ng 

l1ke that, 15-29 wh1ch 1S 3 00, 3 30, something 11ke 

that And th1s 1S off the top of my head. I'm Just 

trY1ng to remember exactly what 1t says 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Do you have your report w1th you? 

I do. 

Would referr1ng to your report help refresh your 

recollect10n? 
~ 

It would It was 15, 15 30 someth1ng when she came 

1nto the store accord1ng to the cash reg1ster, because 

she was at Fam1ly Dollar at 15 28 

And for a lay person 11ke myself 

I'm sorry, that's, yeah ---

could you translate? 

That's 3 28 at Fam1ly Dollar and at 3 33 or someth1ng 

she came 1n the store_ 

So she was about 3·28 p m at the Fam1ly Dollar and 

about 3.30 at the 

3 30, 3:33 at the BP 
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1 Q So the correct t~mes were actually earl1er, about an 

2 hour earl1er? 

3 A Correct 

4 Q Than those? 

5 A Correct 

6 Q Okay Thank you 

7 MS BROWN No further quest10ns 

8 THE COURT 

9 MS BRISBINE The State calls Margaret 

~o sandeAr. 

THE COURT You may step down, thank you 

12 THEREUPON, 

13 MARGARET SANDERS, 
I 
I 

14 after be~ng duly sworn, test~f~ed as follows 
l.. 

15 THE CLERK Have a seat 1n the w1tness box 

16 State your full name for the court, spell~ng your last 
I 

17 THE WITNESS Margaret Sanders, S-a-n-d-e-r-s 

18 

19 By Ms Br1sb1ne 

20 Q Ms. Sanders, d1d L1eutenant Bamberg show you a v1deo of 

21 the BP store? 

22 A Yes 

23 Q And were you 1n that v1deo? 

24 A Yes. 

25 Q And d1d you recogn1ze anyone else 1n that v1deo? 
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Yes 

Who d1d you recogn1ze? 

The defendant. 

Do you -- d1d anyone tell you who to p1ck or glve you 

any h1nts? 

No. 

About how long had you been watch1ng the v1deo when you 

saw h1m? 

I'd been watch1ng 1t a llttle b1t, you know, when he 

came 1n the store 

Can you est1mate about how long you'd been watch1ng 1t 

before you p1cked h1m out? 

No I can't glve a def1nlte. 

You can't remember? 

Huh-huh 

Okay Was 1t hours? 

Oh, no 

M1nutes? 

M1nutes 

Okay Would you say It was more than 30 mlnutes or 

less? 

Less 

Okay Dld you know Mr Walker's name at that tlme? 

I sure d1dn't 

And when you plcked h1m out, were you sure that th1S 
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was the person who had assaulted you? Were you 100 

percent sure? 

Not 100 percent, no 

Can you say about what percent sure you were? 

About 90 percent 

D1d you p1ck anyone else out as poss1bly be~ng the 

person who assaulted you? 

No. 

Okay 

Yes. 

D1d L1eutenant Bamberg show a photo l~neup ---

--- after that? 

Uh-huh 

20 

And d~d you know the name of the person who assaulted 

you at that t1me? 

No 

And do you recogn1ze what's been marked State's Exh1b1t 

No 1? 

Yes. 

And 1S that the photo l1neup that you were shown? 

R1ght 

Wh~ch person d1d you p1ck 1out of that photo l1neup? 

Th~s one 

If you could show the Judge. 

24 (WHEREUPON the w1tness d1d as 1nstructed ) 

25 III 
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By Ms Br1sb1ne 

Q Okay D1d anyone tell you who to p1ck out --­

A No. 

Q of the photo I1neup? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

No 

D1d they g1ve you any h1nts about who 1t was? 

No 

Okay D1d you p1ck out any of the other people 1n the 

photo 11neup as well? 

No. 

Were you 100 percent sure that that was the person who 

assaulted you 1n the photo lineup? 

I was pretty sure, yes, about 90 percent 

Okay. D1d you see the defendant on the afternoQn of 

March 2, 2002? 

Yes 

D1d you see h1s face? 

Yeah, when I was stand1ng by the car I saw hLm when he 

came out 

Okay. Was 1t dayl1ght or dark? 

It was l1ght enough to tell 

About how far were you stand1ng from h1m? 

About as far as from me to you, from the s1de of the 

car to the hood of the car. 

Okay So that's what? About how many feet would you 
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1 say? 

2 A About 2 or 3 

3 Q Okay 

4 THE COURT I'm sorry, I d1dn't hear what the 

5 answer was 

6 MS SANDERS 2 or 3 feet 

7 THE COURT All r1ght. 

8 By Ms Br1sb1ne 

9 Q And d1d you talk w1th h1m at the BP stat10n? 

10 A Well, I drove -- got 1n my car and 1t cranked up and 

11 then I drove around to the s1de and 1t cut off and 1t 

12 wouldn't crank back up So there was these two men at 

13 the gas stat10n and I hollered and asked one of them 1f 

14 they knew anyth1ng about cars and the wh1te guy sa1d 

15 no, he d1dn't So he got 1n and drove off 

16 And the black guy sa1d yes, that he would come 

17 over as soon as he f1n1shed fill1ng up w1th gas and 

18 pa1d for 1t 

19 Q Okay So when d1d you see h1m aga1n after the gas 

20 stat1on? Or, I'm Jump1ng ahead After he pa1d for h1s 

21 gas, what d1d he do? 

22 A He got 1n h1s truck and he drove over and he looked at 

23 the car and he saw what 1t was. It looked l1ke 

24 somebody had cut the W1re or someth1ng on 1t 

25 Q Okay And d1d he help you f1x 1t? 
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Yes, he went to get a part to put on 1t 

Okay So you were w1th h1m, talk1ng w1th h1m wh11e he 

was 100k1ng under your trunk -- excuse me the hood of 

your car? 

R1ght 

And then he went to get a part and then what happened 

after that? 

He came back and put 1t on 

Okay 

And he had told me that 1t wouldn't be but about $9 and 

I d1dn't have -- I mean, yeah, $9 and then when he came 

back he sa1d 1t was $30 and I d1dn't have that much 

money w1th me 

Okay So ~-­..... 
I trusted h1m 

Then what happened after that? 

I told h1m, well Just he sa1d he was -- I sa1d, 

well, I'm from Norway and he sa1d he would Just follow 

me because he was g01ng to Norway. And I told h1m to 

Just cut by a house and I would get the money and g1ve 

1t to h1m. 

Okay So d1d he go by the house? 

Yes 

And Just to summar1ze the amount of t1me that you 

were -- you spent w1th h1m, when you got to the house, 
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1 was there any length of t~me -- what t~me per~od d1d 

2 you spend w~th h~m when you got to the house? D~d he 

3 come -- d1d you ~nv~te h~m ~n? 

4 A No 

5 Q D~d he come ~n? 

6 A Oh, yeah 

1 Q And what happened then? 

8 A I was gett~ng my money out of the box where I always 

9 kept ~t and when I turned around there he was. 

10 Q Okay D1d you get a good V1ew of h1S face at that 

11 p01nt? 

12 A No, not then 

13 Q Well, what happened then? 

14 A He carr~ed me out of the house 
--

15 Q He carr~ed you out? How d~d he carry you? 

16 A 
I 

Well hold1ng me, pushed me out and bl1ndfolded me 

11 Q Okay. At what po~nt d~d he bl~ndfold you? 

18 A G01ng out of the house 

19 Q Okay Before you got 1n the vehicle? 

20 A Uh-huh 

21 Q Okay And then how long were you b11ndfolded, 

22 approx1mately? 

23 A I don't know Unt11 after we got 1ns1de h1s place or 

24 wherever he took me 

25 Q Was 1t hours, m~nutes? 
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I can't answer that, because I don't remember 

Okay 

house? 

Yes 

Th1S was 1n the dr1ve from your house to h1s 

25 

And at what p01nt d1d he take the bl1ndfold -- at some 

p01nt d1d he take the b11ndfold off? 

At h1s house 

And how long was the b11ndfold off? Approx~ately? 

Well the whole t1me I was 1n that room N1ght, all 

n1ght 

All night? Okay And when was the bl1ndfold put back 

on? 

About 5-00 the next morn1ng when he took me back. 

THE COURT Ma'am, I'm hav1ng a hard t1me 

hear1ng you 

MS. SANDERS Oh, when he took me back home the 

next morn1ng, he put 1t back on, when he pushed me out 

By Ms Br1sb1ne· 

Q He took 1t off or he put 1t on when he pushed you out? 

A He pulled 1t off 

Q 

A 

Q 

A 

He pulled 1t off when he pushed you out? 

Uh-huh 

Okay Was he 1n the same room w1th you throughout the 

n1ght? 

Yeah. 
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1 Q Was he 1n the same -- where were the two of you dur1ng 

2 that n1ght? 

3 A In that room 

4 Q Where 1n that room? 

5 A In that bedroom or that room that had the sheets or 

6 blankets or whatever 

7 Q All r1ght Were you on the floor, the bed or where 

8 were you 1n the room? 

9 A The bed 

10 Q Okay And was he there the whole t1me dur1ng the 

11 n1ght? 

12 A Yes 

13 Q W1th you? 

14 A Yes 

15 Q Thank you 

16 MS BRISBINE No further quest10ns. 
I 

17 
I 

MS BROWN. No quest10ns for the purposes of 

18 th1s hear1ng, Your Honor 

20 By the Court 

21 Q Ma'am, I know th1s 1S uncomfortable, hold on Just a 

22 m1nute Over what per10d of t1me d1d you have 

23 opportun1ty to observe th1s 1nd1v1dual? 

24 A You mean to see h1m? It was dark 1n the room 

25 Q It was dark the whole t1me you were 1n the room? 
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1 A Yes, except ---

2 Q You could not observe h1m 1ns1de the room? 

3 A Not a good V1ew, no 

4 Q So from the t1me you were at the gas stat10n or the 

5 store or wherever 1t was unt1l he took you at your 

6 house, attacked you at your house, how long a per10d of 

7 t1me was that? That the two of you were together. I 

8 don't mean 1n d1fferent cars dr1v1ng to your house, 

9 but -- 15 m1nutes? 20 m1nutes? 30 m1nutes? 

10 A That we were together. 

11 Q Yeah You sa1d you saw h1m 1n the park1ng lot, he went 

12 1n the store? 

13 A R1ght 

14 Q He came back out he came to your car? 

15 A Uh-huh 

16 Q He looked 1n your car, you had conversat10n about h1s 

17 gett1ng a part He went to get the part, he carne back, 

18 he repa1red the car? 

19 A Yes 

20 Q Then went to your house. He came 1n your house Over 

21 how long a t1me d1d you actually were you 10ok1ng at 

22 h1m? 15 m1nutes? 

A 15, 20, 30 m1nutes 

24 Q D1d you have an opportun1ty to V1ew h1m closely? Were 

25 you paY1ng close attent10n to what he looked l1ke? 



t, 299 28 

1 A Enough that I could ~dent~fy that p~cture 

2 Q All r~ght Now, when you looked at the v~deo, when d1d 

3 that occur? How much after the alleged 1nc1dent d1d 1t 

4 occur? 

5 A How long after I ---

-
6 Q The next day? 

7 A -- looked at the v1deo 
I 

8 Q Yeah. From the t1me of the assault unt1l you looked at 

9 the v~deo, how long was that? One day? Two days? Two 

10 hours? How long before you got the see the v1deo? 

11 A I th1nk 1t was about a week 

12 Q All r~ght And then how long after that d1d you get to 

13 see the photo l1neup? 

14 A A few days 

15 Q All r1ght Are you able the make an 1n court 

16 1dent1f1cat1on here today? 

17 A Yes, S1r 

18 Q Pardon me? 

19 A Yes, S1r 

20 Q Can you 1dent1fy the person that d1d th1s 1n th1s 

21 courtroom? 

22 A S1tt1ng over there 

23 Q At the defense table? 

24 A 

25 Q All r1ght 
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1 THE COURT Anythl.ng from what I've asked? 

2 MS BRISBINE Nothl.ng further from the 

3 State 

4 

5 

MS BROWN 

THE COURT 

6 may step down 

Not from thl.s wl.tness, Your Honor 

All r1ght Thank you, ma'am, you 

7 Anythl.ng further from the State? 

~ MS. BRISBINE No, Your Honor 

9 THE COURT Anythl.ng from the defense? 

29 

10 MS. BROWN No wl.tnesses, Your Honor, we'd ll.ke 

11 to be heard on the motl.on. 

12 

13 

THE COURT 

MS BROWN 

All rl.ght 

Thank you, Your Honor, may l.t 

14 please the court Your Honor, at thl.S tl.me I would move on 

15 behalf of Mr Walker that these l.dent1fl.catl.ons be 

16 suppressed Your Honor, l.n Ms. Walker -- excuse me 

17 Ms Sanders speakl.ng of her opportunl.ty to l.dentl.fy, to 

18 observe Mr Walker and then the l.dent1fl.catl.ons that led to 

19 the photo ll.neup, Your Honor, she states that she had 

20 opportunl.ty to observe h1m and to see -- she sal.d that she 

21 dl.dn't -- when she was asked dl.d she pay close attentl.on to 

22 what he looked ll.ke, her response was enough to make 

23 l.dentl.fl.catl.on 

24 Your Honor, none of her l.dentl.fl.catl.ons have 

25 been wl.th 100 percent certal.nty. She had opportunl.ty to 
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v~ew the v~deo, she test~f~ed a week after th~s happened 
I 

She watched th~s v~deo They showed ~t to her from the 

t~me that she went ~nto the store unt~l the t~me that she 

30 

made an ~dent~f~cat~on There's no test~mony that she had 

opportun~ty to v~ew after th~s person that she was not 100 

percent sure of but looked l1ke th~s person And then the 

photograph1c l~neup was prepared on the bas~s of that 

v~deo 

I 
Your Honor, our argument would be that ~t does 

not r1se to the standards set forth 1n Neal vs B~ggers to 

show certa~nty of 1dent~f1cat1on We would move that ~t be 

suppressed 

THE COURT Anyth~ng from the State? 

MS BRISBINE Yes, Your Honor The State's 

pos1t10n 1S that although she was not 100 percent sure, the 

percentage goes to we1ght and not adm~ss1b~l1ty and there 

was noth1ng suggest1ve about the v1deo or the photo l~neup 

and B~ggers actually 1S a burden that comes ~n after 

there's been suggest1ve 1dent~f1cat10n methods and ---

THE COURT Wa~t a rn1nute Tell me that aga1n? 

B1ggers only comes 1n after there's been suggest1ve ---

MS BRISBINE If there's been a suggest~ve 

photo l1neup, that's what's 1n the case, the B1ggers case 

And there's no eV1dence that anyth1ng was suggested ---, 

THE COURT· I 
I don't know that that's the case. 

---J 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 
j 

( j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 



1 

2 

3 

4 

5 

\ \ 
6 

'7 

8 

9 

10 

11 

12 

13 

14 

15 

L6 

17 

18 

19 

20 

21 

22 

23 

24 

\ 25 

3U2 31 

I th~nk B~ggers ~s to determ~ne the rel~ab~11ty of the 

~dent1f~cat~on and whether ~t's suggest~ve or not may be 

one of the factors to cons~der ~n determ~n1ng whether the 

rel~ab1l1ty ~s -- I don't th1nk unless -- the burden 15 on 

the defendant to now show that there ~s a suggest~ve 

~dent~f~cat~on before B1ggers comes ~n I th1nk they're 

ent~tled to a hear~ng under Neal vs B~ggers to deter.m~ne 

Was ~t suggest1ve or -- but ~t doesn't 

have to Just be suggest~ve There are other factors that 

could come 1n that B1gger5 would be appl1cable to. 

MS BRISBINE Even ~f that's the case 

THE COURT· All r~ght 

MS. BRISBINE. --- there were plenty of 

cpportun~t~es for her to see the defendant's face through 

the afternoon ~n broad dayl~ght and she was also w1th h~m 

the ent~re n~ght and he let her out the next morn1ng And 

aga~n she had another opportun~ty after he took the 

bl~ndfold off to see h~m And she spoke w1th h~m and he 

helped her f~x her car. 

THE COURT: Okay 

MS BRISBINE 

Anyth~ng further? 

No, Your Honor 

THE COURT All r~ght Well, I don't know 

after she was released the next day -- 1 d~dn't hear her 

say anyth~ng about, "1 got to see h~m aga~n." Or "I d~dn't 

see h~m " 
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1 She Just sa1d he took the b11ndfold off and, 

2 "Let me out " 

3 So I don't know about that But clearly under 

4 the cr1ter1a that I cons1der 1n determ1n1ng the -- 1n 

5 rev1ew1ng the total1ty of the c1rcumstances 1nvolved to 

6 determ1ne whether the 1dent1f1cat10ns are rel1able, the 

7 opportun1ty of the w1tness to observe the accused 1S one of 

8 the factors. And 1n th1s 1nstance, apparently the lady had 
I 

9 an opportun1ty to observe the accused for 15 m1nutes to 30 

10 m1nutes, couldn't get a real good, but she d1d observe h1m 

11 when she got there or when he sa1d he was g01ng to pay 

12 She observed h1m when he came back out, she 

13 observed h1m when he was repa1r1ng the car, she observed 

14 h1m before he went to get the parts Wh1le 1t may not have 
L 

15 been a he~ghtened observat10n because there was no actual 

16 1nc1dent occurr1ng at th1S t1me, she had a cons1derable 

17 length of t1me to observe h1ID She observed h1m when he 

18 got to the house 
I 
I 

19 Wh1le the degree of the ascenS10n I would th1nk 

20 would be fa1rly -- wh1ch 1S another factor 1nvolved here, 

21 because she was trY1ng to get her car f1xed and trY1ng to 

22 pay attent10n to what the man was d01ng There's been no 

23 test1mony as to any 1dent1f1cat10n that 

24 that she gave to the pol1ce to' see whether 1t was accurate 

25 or not accurate or anyth1ng l1ke that 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

304 33 

The level of certa1nty -- I don't th1nk Neal 

vs B19gers requ1res an absolute level of certa1nty because 

that truly comes 1nto, really a Jury quest10n But she 

1nd1cated, she felt pretty sure that she was 90 percent r 

sure that that's the 1nd1v1dual and the length of t~e 

between the confrontat10n was bas1cally threefold, one 

about a week after the 1nc1dent before she had had an 

opportun1ty to look at the tape, wh1ch I don't f1nd an 

unduly great amount of t1me, several days after she saw the 

mug shot, and then she made an 1n court 1dent1f1cat10n 

today. 

And I'm not sure of the date of the 1nc1dent, 

but she seemed fa1rly certa1n as to the 1dent1f1cat10n here 

today So I'rng01ng to f1nd, cons1der1ng all of the 

tota11ty of the c1rcumstances, that the 1dent1f1cat10n 

would be adm1ss1ble and I w111 tell you that I w111 g1ve a 

charge to the Jury that the ult1mate dec1s1on 1S for them 

to make as to whether the 1dent1f1cat10n 1S suff1c1ent and 

that, you know, I th1nk defense counsel has some th1ngs to 

p01nt out 1n terms of the quest10n1ng and the argument 

Do ya'll 1ntend to 1ntroduce the -- attempt to 

1ntroduce the mug shots? 

MS. BRISBINE. Yes, Your Honor 

THE COURT What 1S the need to do that? 

MS BRISBINE I th1nk 1t Just makes 1t clear 
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1 to the Jury that she p1cked th1s photo out of S1X photos 

2 that were very s1m11ar 

3 THE COURT Well, 1t'S -- ya'll obJect to her 

4 1ntroduc1ng the mug shots 

5 MS BROWN Your Honor, I have not -- at th1s 

6 p01nt I've not seen a suff1C1ent cha1n of eV1dence or seen 

7 suff1c1ent foundat10n la1d at th1s p01nt to not obJect 
I 

8 THE COURT So 1f they show a suff1c1ent cha1n, 

9 you don't have any problem w1th the mugs com1ng 1n. 

10 MS BROWN If there were proper foundat10n 

11 la1d, I would not ant1c1pate obJect1ng, Your Honor 

12 THE COURT All r1ght Well, 1f they don't 

13 care, I don't All right 

14 Anyth1ng further? 

15 MS BRISBINE Noth1ng on th1s case, Your 

16 Honor 

17 THE COURT How about, 1S there any statement 

18 from the defendant? 

19 MS BRISBINE There's no statement that would 

20 be used 1n the case 1n ch1ef 

21 THE COURT So there's no Jackson vs Denno 

22 that we need to do 

23 Any Bla1r matters?, 

24 MS BROWN No, Your Honer 

25 MS BRISBINE No, Your Honor 
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1 THE COURT All r~ght Anyth~ng else that 

2 needs to be addressed w~th respect to th~s defendant pr10r 

3 to the beg~nn~ng of the tr1al? 

4 MS BRISBINE No, Your Honor, none from the 

5 State 

6 THE COURT All r1ght Ya'll 1ntend to call 

7 th1s case r1ght after qual1f1cat1on of the Jury tomorrow? 

8 

9 

10 

11 

12 

MS BRISBINE Yes, s~r 

THE COURT All r~ght 

MS BRISBINE . . Thank you 

13 * * * * * * * * * END OF TRANSCRIPT * * * * * * * * * 
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6 I, THE UNDERSIGNED, Brenda W Slgwald, Offlclal 

7 Court Reporter for the Second Judlclal Clrcult of the State 

8 of South Carollna, do hereby certlfy that I reported the 

9 proceed~ngs ln the captloned case ~n the Court of General 

10 Sess~ons ~n and for the State of South Carollna on the 21st 

11 day of July, 2003 

12 I FURTHER CERTIFY that the forego~ng pages, 
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17 IN WITNESS WHEREOF, I have hereunto set my hand 

18 and seal at A~ken County, thlS 12th day of August, 2003 

19 

20 

21 

22 

23 

24 

25 



I 

L 

r "' 
I I , 

STATE OF SOUTH CAROLINA) 
) 

COUNTY OF AIKEN ) 

3U8 
INDICTMENT 

At a Court of General SeSSions, convened on August 26, 2002, the Grand Jurors 

of Aiken County present upon their oath 

CRIMINAL SEXUAL CONDUCT FIRST DEGREE 

That JOSEPH WALKER did In Aiken County on or about March 2, 2002, commit 

the cnme of Cnmlnal Sexual Conduct In The First Degree, In that the Defendant did 

commit a sexual battery, to Wit sexual Intercourse, upon and With the body of Margaret 

Ann Sanders Such sexual battery was accomplished by the use of force of a high and 

aggravated nature and/or the victim submitted to the sexual battery under 

circumstances where she was also the victim of forcible confinement and kidnapPing 

Allin Violation of §16-3-6S2 Code of Laws of South Carolina (1976), as amended 
---

Against the peace and dlgmty of the State, and contrary to the statute In such 

case made and prOVided 
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At a Court of General Sessions, convened on August 26, 2002, the Grand Jurors 
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of Aiken County present upon their oath 
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Agaanst the peace and dignity of the State, and contrary to the statute In such 

case made and provided 
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CLASSIFICATION SUMMARY REPORT DATED 01/24/05 C023981 

SCDC. 162475 UALKER,JOSEPH - FBI. 492243N4 
OFFENDER TYPE ADULT-STRAIGHT SENTENCE 
iNSTITUTION LIEEER CO~~ECTIONAL INST DORM SB0032B 
SECURITY/CUST 3 MINIMUM IN , , 
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00084039 
00086831 
00147030 

SENTENCE 
CURRENT OFFENSES 

SENTENCE' 
, YRS MOS DYS COUNTY 

AIKEN 
AIKEN 

START V/NV CAT INDttT I 

I CRIMNAL SEX CNDCT 1ST DE 
KIDNAPPING 

2~ 0 0 OJ/22/2003 V 5 026S02129A 
24 0 0 03/22/2003 V 5 026S02129, 

SENTENCE, SENTENCE 
YRS MOS DYS COUNTY ST~RT V/NV CAT INDICT PRIOR scne OFFENSES(COMP) 

FRAUD INSUFF FUNDS CHECK 
FRAUD INSUFF FUNDS CHECK 
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o 0 30 AIKEN 12/01/1989 N 1 00001 
o 0 210 AIKEN 

DAYS 
08/23/1999 N 1 00001 

09/21/78 *FOR6£RY b YRS 30 MOS 0 
, 03/16/77 FORGERY 0 YRS 18 MOS' 0 

03/16/77 *FORGERY 0 YRS 18 MOS 0 
06/09/76 NON-PAYMENT/TELECOMM SERV 1 YRS 0 MOS 0 
05/05/75 *OBSC COMMUNICATION 1 YRS 0 MOS 0 

DETAINERS (HOLD,UANTED,NOTIFY) 
FRAUD INSUFF FUNDS CHECK 

ESCAPES 
UANTED PRESIDING JUDGE 

*NO ESCAPE HISTORY* 
CRIMINAL CHARGES 

*NO CRIMINAL CHARGES HISTORY* 
ASSAULTIVE DISCIPLINARIES 

*NO ASSAULTIVE DISCIPLINARY HISTORY. 
NON-ASSAULTIVE DISCIPLINARIES 

*NO NON-ASSAULTIVE DISCIPLINARY HISTORY. 
iISTORY OF MOVEMENTS 

01/13/05 LIEBER 
01/12/05 KIRKLAND 
11/04/04 LIEBER 
11/03/04 KIRKLAND 
08/20/04 LIEBER 
08/01/04 KIRKLAND INFRM 
07/23/04 TUOMEY REGIONAL 
07/23/04 LIEBER 
07/23/04 TUOMEY REGIONAL 
07/22/04 LIEBER 
07/22/04 RICHLAND CO 
07/09/04 LIEBER 
06/30/04 KIRKLAND INFRM 
06/25/04 TUOMEY REGIONAL 
06/23/04 KIRKLAND INFRM 
06/08/04 LIEBER 
06/08/04 KIRKLAND 
-- _~I.n. .. I TI:"'DC'D 

INCARCERATED 
INCARCERATED 
INCARCERATED 
INCARCERATED 
INCARCERATED 
INCARCERATED 
ABSENT UITH LEAVE (A 
INCARCERATED 
ABSENT UITH LEAVE (A 
INCARCE:RATED 
ABSENT UITH LEAVE (A 
INCARCERATED 
INCARCERATED 
ABSENT UITH LEAVE (A 
INCARCERATED 
INCARCERATED 
INCARCERATED 
INCAR€ERATED 

ADMINISTRATIVE 
MEDICAL 
ADMINISTRATIVE 
MEDICAL 
MEDICAL 
MEDICAL 
MEDICAL 
MEDICAL 
MEDICAL 
ADMINISTRATIVE 
MEDICAL 
ADMINISTRATIVE 
MEDICAL 
MEDICAL 
MEDICAL 
ADMINISTRATIVE 
MEDICAL 
ADMINISTRATIVE 

DYS 
DYS 
DYS 
DYS 
DYS 

CATES 1 



SCDC. 162475' UALKER,JOSEPH -
02/09/04 LIEBER INCARCERATED 
02/09/04 KIRKLAND INCARCERATED 
12/18/003 LIE»ER INCARCERATED 
12/18/03 KIRKLAND INCARCERATED 
08/19/03 LIE»ER INCARCERATED 
07/30/03 KIRKLAND INCARCERATED 

HISTORY OF EARNED UORK CREDIT ASSIGNMENTS 

316 
( CONTINUED) 

ADMINISTRATIVE 
MEDICAL 
ADHINISTRAT:tUE 
HEDICAL 
ADHINISTRATrVE 
NE" ADf1ISSIUN 

JOB START END 
DESCRIPTION DATE DATE, 

I HEe\fl,'NIC HELPER /1 I 03/12/04 06/10/04, 
IUARDKEEPER ASSISTANT 08/29/03 03/11/04 
l HISTORY OF EARNED EDUCATION CREDITS 

TERMINATION 
REASON 
MEDICAL 
INHATE REQUEST 

EEC START END 
DESCRIPTION DATE DATE 
LVL 3 - FULL TIMECNO EUC) 01/10/05 00/00/00 
BONUS 8-11 HRS/UK 02/20/04 06/15/04 

~ I ********* END OF REPORT ********* 

1 
I I 

TERMINATION 
REASON 

MEDICAL 

JOB 
LVL 
3F5 
3F5 
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CMTI330D 
OMCOMITA 

SCDC OFFENDER' MANAGEMENT SYSTEM 01/24/05 

SCDC# > 162475 
WALKER, JOSEPH -

, 

RELEASE DATE SCREEN C023981 
LOC LIEBER 

SCDC CLASSIFICATION VIOLENT 

OFFENDER TYPE ADULT-STRAIGHT SENTENCE 
SEXUAL REGISTRY 
SEXUAL PREDATOR 

Y 
PENDING 

TOTAL SENTENCE 024-00-000 
CURRENT SENTENCE 024-00-000 
PROJECTED COMPLETION DATES 

DNA STATUS COMPLETED 
CONSECUTIVE SENTENCE N 
CURRENT SENT START,DATE. 03/22/2003 

MAXOUT DATE ' 11/28/2024 CURRENT Ewe NOT CURRENTLY EARNING EWC 
YOA SIX YEAR DATE / / CURRENT EEC 3 F 

INITIAL PAROLE DATE 00/00/0000 NEXT PAROLE HEARING DATE 00/00/0000 

TOTAL GT DAYS EARNED 
TOTAL EARNED WORK CREDITS 
TOTAL EDUCATION CREDITS 
TOTAL EXTRA EARNED CREDITS 
TOTAL SERVICE TIME EARNED 

000063 
000057 
000000 
000 
000670 

PFKEYS 5 HISTORY OF DATE CHANGES 
2 Sess-l 167 7 50 33 

LABOR CREW/WORK PROG DATE 99/99/9999 
LABOR CREW DISQ REASON 

CURREN'r OR PRIOR SEX CONDUCT CONVICT 

TNET1SOO 3/11 

( 
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from AIken County 

James R. Barber, III, CIrCUit Com Judge 

TIlE STATE, 

RESPONDENT, 

v 

JOSEPH WALKER, 

APPELLANT 

1-

FINAL ANDERS BRIEF OF APPELLANT 

WANDAP HAGLER 
Actmg Deputy Cluef Attorney 

South Carohna Office 
of Appellate Defense 
1205 Pendleton Street, Room 306 
Columbia, S C 29201 
(803) 734-1330 

ATTORNEY FOR APPELLANT 
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STATEMENT OF ISSUE ON APPEAL 

The lower court erred m allowmg the state to exercIse two peremptory challenges In 

a dlscnmmatory manner 

3 



( 

[ 

) 

~ 

l 

322 
STATEMENT OF THE CASE 

Appellant Joseph Walker was conVIcted of first degree cnmmal sexual conduct and 

lodnappmg dunng the July 2003 term of the Lexmgton County General SessIOns Court 

before the Honorable James R Barber. III, Judge Appellant received an aggregate twenty­

four-year pnson sentence 

Appellate appealed. 'I1us bnef follows 

4 
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I 

ARGUMENf 

The lower court erred 1D al10wmg the state to exercIse two peremptory challenges 1D 

a dlscnmmatmy manner 

At tnal, Margaret Ann Sanders testIfied that she drove to her house on Herbert Road 

on March 2, 2002, to get money to pay the man who fixed her velncle on that day The man 

followed Sanders to her house to get the money Sanders parked her velucle and went mstde 

her house to get the money Sanders stated that when she twned to exIt her bedroom, the 

man was already standmg UlSlde her bedroom He put a bhndfold on her eyes, out her m Ins 

trunk and drove to a house Sanders stated that the man took her lDSlde and raped her and 

put hIs pems her mouth. Then he drove her back home Sanders later IdentIfied appellant as 

the perpetrator ROA p 45, hne 3 - P 66, Ime 20 

Dunng the JW'Y selectIon, the state exerclsed the use of two peremptory challenges to 

exclude two women from the petIt Jury 
'-
Our Supreme Court has held that any person (black, wlnte, state or defendant) 

regardless of race or gender may set forth a vahd clann under Batson y. Kentucky, 476 US 

79 (1986) See also Powers y. OluQ, 499 US 400, 111 S Ct 1364 (1991), Geor.ita y. 

McCulbnn, 505 US 42, 112 S Ct 2348 (1992), and J.E.B. ex reI. I.B., 511 US 127, 114 

S Ct 1419 South Carohna IS cogmzant of thIs rule See State y, Chapman, 317 S C 302, 

454 S E2d 317 (1995) Also, any Juror, regardless of race or gender, may raIse a claun of 

race/gender based dJscrumnatJon masmuch as Jurors have a nght under the equal protectIon 

clause to partICIpate IDJury servIce State v, Chapman, supra, State y. Goyan, 312 S C 71, 

439 S E 2d 263 (1993) 

5 
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Thus, the lower court erred m faIlmg to hold a heanng after the Jury was selected In 

order to dtscern whether the state's reason for exeretsmg the peremptory challenges m 

question were dtscnmmatory m nature The court's neglect m tlus regard Violated the equal 

protection clause under the fourteenth amendment to the Uruted States ConstItution and 

aI't1cle 1, §3 of the South Carohna State ConstItutIon 

6 
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CONCWSION 

Based on the foregomg argument, appellant's convlctIons and sentences should be 

reversed aDd hIs case remanded to the Lexmgton County General Sessions Court for a 

newtnal r 

Respectfully subnutted, 

&fot~ 
ActIng Deputy Clnef Attorney 

ATTORNEY FOR APPELLANT 

June 21, 2004 

7 
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STATE OF SOUTH CAROLINA 326 
IN THE COURT OF APPEALS 

Appeal from AIken County 

James R. Barber, ill, CIrCUlt Court Judge 

nmSTATE, 

RESPONDENT, 

v 

JOSEPH WALKER, 

APPELLANT 

PETITION TO BE RELIEVED AS COUNSEL 

Counsel for Joseph Walker states 

1 She IS Actmg Deputy Cluef Attorney for the South Carohna Office of 
.(. 

Appellate Defense, and was appomted to represent appellant 

2 She has revtewed the record of appellant's tnal before Judge James R. 

Bmber, IIl, winch was held on July 23, 2003, and, tn her opmlon, the appeal IS WIthout legal 

ment suffiCient to wanant a new tnal 

3 She has, pursuant to Anders v, CahfoDlIa, 386 U S 738, 87 S a. 1396 

(1967), bnefed an arguable legal Issue wInch arose durmg the course oftbe tnal 

WHEREFORE, she asks the Court to reheve her as counsel for Joseph Walker 

June 21,2004 

Respectfully subrmtted, 

et!J~~ J'~ //d 
~er ~ 

Actmg Deputy Chtef Attorney 

ATIORNEY FOR APPELLANT 

8 
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JAN 1 2 2DuJ 

'Q[;be ~outb (Carolina QCourt of ~pea'ltoRNEYGENEAALs 
"'r=r.(,1::' 

KENNETH A RlCHSTAD 
Cl.ERX 

V CLAIRE ALLEN 
DBPUfY CLIIRK 

The Honorable LIz Godard 
109 Park Ave 
POBox 583 
AIken, SC 29802-0583 

Re The State v Walker, Joseph 
2002-GS-02-01294 
2002-08-02-01296 

Dear Mrs Godard 

January 11, 2005 

REMI'ITITUR 

POSTOPFICSBOX 11529 
COWMBlA, SOI1rH CAROLINA 2921. .0.' 5UMTI!a STREBr 
COWMBlA, SOUTH CAll.OLINA 29201 

TE1l!PHOHJ!. (103) 734-'190 
PAX. (103) 734-.139 

www.sc:courts org 

The above referenced matter IS hereby renutted to the lower court A copy of the Judgment of 
tlns Court IS attached 

KARlmo 

Smcerely, 

I/.~~~ 
Kenneth A RIchstad 

Clerk of Court 

cc Actmg Deputy ChIef Attorney Wanda P Hagler 
Mr Joseph Walker. #162475 
AssIStant Deputy Attorney General Salley W Elhod 
Barbara R Morgan, EsqUIre 
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TIDS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD 
NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY 
PROCEEDING EXCEPT AS PROVIDED BY RULE 239(d)(2), SCACR. 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

The State of South Carolma, Respondent, 

v 

Joseph Walker, Appellant 

Appeal From AIken County 
James R Barber, CIfCUIt Couft Judge 

UnpublIshed Opmlon No 2004-UP-618 
Subnntted December 1,2004 - FIled December 9, 2004 

APPEAL DISMISSED 

Actmg Deputy ChIef Attorney Wanda P Hagler, of 
Columbia, for Appellant 
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FORMS 

STATEOF~OUTH~OUNA 

County of Il, kef\.. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

:ro~ph walker 16;N7> 
FuJl name and puon1lDlDbcrtlfauy) of Appbc:arJt 

v 
APPUCA nON FOR 

Stale of South tarobna POST -CONVICJ10N RELIEF 

INSTRllcnONS - READ CABEF1JLLY 

In order for 11U5 applJcaIJOIl 10 receive conslCieratlOD by the Court,. II sbaJJ be m wnbtl£ (le~ibJy 
bandwnnen or IypA'nnen), Siped by the applicant and venfied (notanzed), and II sball WI forth m 
concIse fonn the answers 10 each appbcable questJOQ JfnecesssJ)', apphC8Dl may ~ hiS answer to a 
panJallar quesllon on the nverst side of the p8@e or on an addlllonal page Appbcant shall make clear (0 
wblch question any such connnuc:d answer refers I 

I 
Since every appbcahon must be sworn under oa1h. any false slateman of a ma1eJlal fael tbemn 

may serve as tbe ha5JS of proseamon and conVIClion for pcrJUfY Appbcants should, therefore, CXCJ1:I5e 
care 10 assure thai all answers are IrUe and conect 

Jf tbe apphc:afJOD 15 taken an (ODDa paupms. J1 .. baJJ mclude an affidavit (ah8cbed at the hack of 
tbe fonn) senlng fonb mform81JOn wblC:b e518bhsbes that apphcant will be unable 10 pay"thc fees and 
1:00;15 of the proc«dlDg5 When 1M apphcallOD .0; COll'plele.ct, the ongmalsbalJ be maJJed 10 tm Clerk of 
(oun for the COlmly In wroch thr applicant was conVIcted 

J 

2 

3 

Place of de1ennOD LJe.6er to/reel, 0119 I .1d.sh A~(,,'1 
eO'&4 mn.S: If'.l"llle < $ C. d9!1~ 

Name and Jocanon OfCOurl wbleb Jmposed sentence Aien Ciutdly 
(Ot{~f /ks.e 

Name(s) of"Co--defendant(s) {Jf any) _J:./l'9~U;S--____________ _ 

4 The mdJctment number or numbers (Jfknown) upon whJch and the offen~es for whlcb 

sentence was Jmposed 

(a) oil - (is - O:J.. 1,),,9"-1 

(b) 0:), 6S - O~ -1.;l~S 



l 
7 

8 

(c) iI/tt 0'-"5 -Q).- b~~ 
The rlate upon which -senleDCe was Jmposed amJ the iemJS of the 'Sentence 
ia) Iul ~ .;wOa 

(b) 7i.IPtl"4J ,- lou., ,(fBI'S 

(1:) 

Check whether a finding af @WIly was made 
18) after a pJea 'Of iwlty ________________ _ 

(b) after a plea ofnot guj)1y __ .cl:.-~-------------
(c) after a plea of nolo CODtemtere ____________ ---. __ 

DJd you appeal hom the judgment of convlCtJon m the unposJbon of sentence? 

'Ies 
)f you answered "yes- 10 (7), IJst 

(a) the name of each C01D1 to WhICh you BppeaJeo 

i ,-C --COOt-I- o£ t9ppg/j. 

= Jl 

jn 

(b) 
I 

JJ 

IJI 

(c) 

u 

UJ 

(d) 

1 

JJ 

JJ1 

the date of each such JeSUlt 

j,)ectM.bet ~:J C2()()Y 

Jfknown eJtauons of any wnnen opImon or orders entered pursuant U) such 

Tesults 

9 Jfyou answne(J "no" t'" (7), state yom reasons for not so appealmg 

(a) N/J1 

(b) J()!tJ , 
2 

330 
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State~lseJy the grounds on whIch vou base your aHegatlOD that you are beJng held ID 

custody unlawfuJJy 

(a) .ll1.t'. Cf'ed,ve dss IS fmwe Q P. ('l?l.lIU<-1 

(b) /.get of ~,. ~ eet z1fql/,r ;r uc,' "',,6 ~I'\ 
mJa-(c) 

State concIlI;e1y and m the same order the lacts "hJCh supporteacb..oftbe pounds"let out 

m(10) 

(8) 

(b) 

(c) 

(OuII.Jcll1k! Il1l1fsJ;tj9t"'!) case flOl'pr~ MA II,IJJUSt~fI ~&,~ck 
(){C,er 0 f slale he,lta ~tJlp W, M«s ie4-e gP:Vt' dlACj /:"'e ~c) [ 

Allo ' /h'tJlq~lJr'o 
I 

PnOJ to i6fs appiicabon have you 1ilid wJib resped 10 1mS ooilvicuRn -

(a) auype1JtJOD m a State: Coun undlT South CaroJma Law{.~. C (Qq,cl 01 t$?P'4I.J(b;~:J 
(b) I 8l1YlpetJtJOD m State or Federal Coons for habeas 'COrpUs or post-convsdJcms ll1tD~ 

rebcf1 tr/I.t 
(c) any peDtJUIl m the Unned States Supreme Court for cenlOJan other than petrtIODS, 

If any, already specdied In (8)? --CI"iI9~~JIf#-_-----------­
(d) any olherpetltlons, motIons or apphcatlons m thIS or any otbc:r Coun? ~ 
lfyou answ~red ·yes" to any pan of(12), hst With respect to 'Ca'Ch petJ1IOD motion or 

1. 
apphcatlon 

ta) the specIfic nature thereof 

~,CJ (o.~ t o~ tlppaak 
JJ ~# 
1JJ 

IV 

(b) the name and locatIon {)fthe Coon m which each was filed 

f,r, C<xut af'~J 1/.20:;- erH'/~ 1,,, ~kPrI &;pM ~o(, ~/ur.c.t,~ 
AlA ~ c~ ~?.;LC 

¥1 
11 

JJ) 

J\' -#-------
3 
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l -

r 
I 
L 

14 

]5 

(e) 

J 

II 

JJJ 

(d) 

n 

JJJ 

IV 

(e) 

II 

JlJ 

IV 

the dl5pOSluon thereof 

tl;pml A's Milifrl 

/1; : 
IIjIA " 

the date of each such dJsposJtJOD 

beer";' bet IJ ~0fJt.J 

Jfknown, cn8tJons of any wnllen oplDJOns or orden entered pmsuant 10 each such 

cbsposiUOii -

tid dMk'!/4'/</,Rnl/aM ~t'J ;JOO¥- tI (J- 4/,s;-

Has any ground set fonh m (10) been prevJOusJy presented to tlns or any other Coun, 

State or Federal m any pe111JOD, motion or appbcauon which you have flIed? 

All) 

]{ you answered ""yes" to (] 4) IdentIfy 

(a) which srounds have been preSeD1ed 

J ~ 
11 dp 
lJl IfI/a-

(b) 

11 

tb. ~p m winch each ground was11llSCd 

JJl 

332 

RevIsed 3/2003 
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17 

18 

if any ground 'Set fonb 10 (]O) has not-prevJously been praen1ed 40 any C"1>urt, State or 3 3 3 
Federal, set funh the €fUund ami Sta1e ocODCrsely 1be reasons wby sucb @round has not 

prevIOusly been presen1ed 

(a) £irs J z: 
(b) Firsl .z 
(c) tf/jA 
Were you represen1ed by an anorney at any 1Jme dunng the course of 

/1 
(a) your amugnment and plea? _ .. */AI:lUIo!.... ____________ _ 

(b) your tnal, I'f'any? _-\~l-Jlf...:S::.------------_----

(c) your seJltencJJJ@? _...I~f-Ie~&------------------
(d) your appeal. Jf an). from the Jud,ment of CO~V1C1Jpn or the ]mpoSJ110ll of 

s~=~ __ ~~~f~~~------------__ --------------
(e) preparat~ ptesen1alJon or conSJderaUOD of any petnJons, motions or 

apphcauonstWJ1h respect to 1hls CODVJC1Jon, whJch you f'sJed? 

Alk 0' , 
lfyourm5Wered "yes· to one or more pans of (l7). 1m 

(a) the name and address of each anomey who represented you 

4&r Id J!'04N/\. /!" sf' v' ce 

JJ 

JJJ 

(b) tbe proceedml!s at whJch each such anomey represented you 
Arra'fd~t _. _________________________________ _ 

JJ) ~/ff! fJpp;nl 

5 
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State dearJy tbe tehefyou~k m fitmg tJus appJlCatlOJl 

thtco. ~; I'\.~ f\'\.n S'e.'l hnc-e 

Are you now.under sentence m,m any other coun that you have not challenged? 

,yjA I 

STATE OF SOUTH CAROUNA 

CountyOf ta'f"C hes ht" 
) 
) 
) 

VERJFJCA nON 

334 

J, do&&;pb 4Jq1l<EJc /6.;l~zr= . betJ1@dulyswom 
upon my oath, depose and say tbat ] have subscn"bed to tbe fore@OJn& appbcatJOJl. that ] know the 
conlents tbereof, thaI J1lDcJucres every ground known 10 me for vacatJng, setUng &SIde or 
correcting the conVlctlOD and ~eD1ence aHat"ked m tbls apphc8"on. 8D~ that the maneJ'S and 
aDqatlons therein Kt fonb are true 

RevIled 312003 
6 



AP)JUCA nON TO PROCEED \VlmOUT PAYMENT 
OF COSTS AND AFFJDA VJT 

IN SUPPORT THEREOF 

1. :rose p k tJg Ike c '~).I/ 1'S" • hereby apply for leave to 
proceed In thIS ac1Jon wnhom prepayment of fees OJ costs or secunty therefor In suppon of my 
apphca1JOD) declare under penalty of pe1JUJ)' tbat \be follo\\'1Dg facts are true 

I 

(1) 1 am the apphtant JD thlS aetJOD and 1 bebeve ] am entitled to redress 

(2) Because of my poverty] am unable to pay the costs of said proceedmS or @lVe 
secun1y thereof 

335 

ReVl~ 312003 
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STATE OF SOUTH CAROLINA ) 

) IN THE COURT OF COMMON PLEAS 
COUNTY OF AIKEN ) 

05-CP-02-37 

Joseph Walker, #162475 ) 
) 

l 
ApplIcant, ) 

) 
v ) RETURN 

l ) 
State of South Carolma, ) 

) 
I Respondent ) 
f- ) 

The Respondent, malangIts Return to the applIcatIOn for Post-ConVIction Rehef(pCR) filed 

January 7,2005, would respectfully show thts Court 

I 

The Apphcant IS presently confined m the South Carolma Department of CorrectIons 

pursuant to orders of commItment of the Aiken County Clerk of Court The Apphcant was mdll.ted~ 

at the August 2002 tenn of the AIken County Orand Jury for first degree cnmmal sexual conduct 

(02-0S-02-1294) and ktdnaPPlDg (02-0S-1296) He was represented by Kelley P Brown, Esqwre 

On July 22 - 23, 2003, the Appbcant proceeded to tnal after which he was found gwlty of first 

degree crurunal sexual conduct and kIdnappmg He was sentenced by the Honorable James R 

Barber, nI, to confinement for a concurrent penod oftwenty-four(24) years for each charge 

A tunely NotIce of Appeal was filed on Appbcant's behalf and an appeal was perfected The 

South Carohna Court of Appeals affinned Appbcant's conVIctIon and sentence State v Walker, 

Op No 2004-UP-618 (S C Ct App filed December 9,2004) 
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Attached hereWIth and mcorporated herem by reference are the records of the AIken County 

Clerk of Court regardmg the subject conVlctIons, the Apphcant's records from the South Carolma 

Department of CorrectIons, the tnal transcnpt and the ApplIcant's appellate records 

II 

In lus current ApphcatIon, the Apphcant alleges that he IS bemg held m custody unlawfully 

for the followmg reasons 

1 IneffectIve assistance of counsel 
I 

2 Court lacked subject matter JunsdlctJ.on 

m 

The Respondent mterprets each of the Apphcant's allegattons to be clanns that he receIVed 

meffecttve asSIstance of counsel The Respondent contends that the Apphcant's tnal counsel 

rendered adequate asSistance and proVlded representatton Wlthm the range of competence reqwred 

by attorneys 1D cnmmal cases See Butler v State, 286 S C 441, 334 S E 2d 813 (1985) 

In a post-conVlctlon reltef proceedmg, the Apphcant bears the burden of provmg the 

allegattons In therr apphcatton Butler. 286 SCat 441, 334 S E 2d at 813 Where meffecttve 

asSistance of counselts alleged as a ground for reltet: the Appltcant must prove that "counsel's 

conduct so undennmed the proper functtonmg of the adversanal process that the tnal cannot be 

relted upon as haVing produced a Just result" Stnckland v Washmgton, 466 U S 668, 104 S Ct 

2052,2064,80 L Ed 2d 674, 692 (1984), Butler. 286 SCat 441,334 S E 2d at 813 

The proper measure of performance IS whether the attorney proVlded representatlon Wlthm 

the range of competence requtred m crumnal cases The courts presume that counsel rendered 

adequate assistance and made all sigruficant deCISIOns m the exercise of reasonable profeSSIonal 

2 
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Judgment Stnckland, 466 U S at 668 The ApplIcant must overcome thts presumptIon In order to 

receive rehef Cherty v State, 300 SeilS, 386 s E 2d 624 (1989) 

A two-pronged test IS used m evaluatIng alleganons of meffecnve 8SS1stance of counsel 

FITSt, the ApplIcant must prove that counsel's perfonnance was defiCIent Under thts proJl&.attomey 

performance IS measured by Its ''reasonableness under profesSIonal nonns " Cheny, 300 Seat 117, 

386 S E 2d at 625, e,tmgStncldand, 466 US at668 Second, counsel's defiClent perfonnance must 

have pl'eJUdlced the Appbcant such that "there IS a reasonable probablltty that, but for counsel's 

unprofesslOnal mors, the result of the proceedmg would have been different" Chen:y, 300 SCat 

117-18,386 S E 2d at 625 

The Respondent submtts that the ApplIcant cannot sansfy etther reqwrement of the 

Stnckland test However, the allegatIon of meffecttve assIstance of counsel probably nuses 

quesnons of fact that cannot be conclusIvely refuted by the record The Respondent requests an 

eVldenttary heanng to fully resolve thts Issue See Shamer v State, 279 S C 264, 305 S E 2d 247 
t. 

(1983) 

N 

The Appbcant has claImed that the tnal court lacked subject matter junsdtctton due to defects 

In hIs mdlctment Defects m the mdlctment do not affect subject matter junsdlctton See State y, 

Gently. 363 S C 93, 610 S E 2d 494 (2005), U S v Cotton, 535 U S 625, 122 S Ct 1781 (2002) 

The mdIctment IS a notIce document, and any challenges to Its suffiCIency must be made m 

accordanceWlthS C CodeAnn § 17-19-90(2003) SeealsoS C Code§ 17-19-20(2003) Subject 

matter Junsdlctton IS the power of a court to hear a parttcular class of cases, and It has nothIng to do 
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wIth the mdlctment document See Gentry, supra, Dove v Gold KIst. Inc ,314 S C 235,442 S E 2d 

598 (1994) 

In post-conVlctton rebef, an Appbcant Wlshmg to raIse challenges to the suffiCIency of an 

indIctment must do so m the context of meffecttve assIstance of counsel, basIcally allegIng that hIs 

tnal counsel faIled to properly move to quash the IndIctment m accordance WIth S C Code Ann § 

17-19-90 (2003) A clann oftlns nature IS subject to the procedural bars In the Umfonn Post-

ConVIctIon Procedure Act - notably the stamte oflumtatIons and successiveness See S C Code §§ 

17-27-45 and -90 (2003) 

An Apphcant may stIll challenge the subject matter Junscitcbon of the tnal court, and such 

a clann IS one that may be raIsed at any tune See Brown v State, 343 S C 342, 540 S E 2d 846 

(200 1), overruled In part by Gentry, supra However, "[ c ]U'CU1t courts obVIously have subject matter 

JunsdlctIon to trycnnunal matters .. Gentty,supra, 610 S E 2dat499, See also S C Const Art V, 

§ 7 Thus, the ApplIcant must present eVIdence that hIs case IS of some class over whIch the cIrcuIt 
E.. 

court does not have the authonty to presIde The ApplIcant's conVIctIon mvolved a crumnal charge 

In General SesSIons Court. Thus, the CU'cmt court had subject matter JUflsdlcbon 

v 

The State therefore requests that thts Court convene an eVIdentIary beanng on the Issue of 

meffectIve asSIStance of counsel As to all other allegatIOns, the State moves for summary 

dIsmiSSal pursuant to S C Code Ann § 17-27-70 on the basiS that there IS no genume Issue of 

matertal fact wluch would necessItate an eVIdentIary heanng and that those allegatIOns should be 

dIsmIssed as a matter oflaw 

4 



[ 

l 

VI 

Each and every allegatIOn contained WItlun the applIcation not heretnbefore eIther 

expressly adnutted, quabfioo or explamed IS hereby dented 

vn 

WHEREFORE, havmg made ItS Return, the State requests that a hearmg be held 

;o/J ,2005 
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(WHEREUPON, ON MARCH 9, 2007 THE FOLLOWING 

PROCEEDINGS WERE HELD ) 

CASE 

THE COURT ALL RIGHT HR BOOZER, CALL YOUR FIRST 

MR BOOZER JOSEPH WALKER, YOUR HONOR 

THE COURT ALL RIGHT WHERE IS THE APPLICANT? 

MR HIRSHAK MR WALKER IS IN THE BACK 

THE COURT HAVE WE GOT AN OFFICER WITH HIM? 

MR MIRSHAK YES, SIR 

THE COURT YOU WANT TO GO BACK THERE AND TELL HIM 

WE'RE READY? 

MR MIRSHAK YOU WANT HIM IN CUFFS OR OUT OF CUFFS? 

THE COURT WHATEVER THE OFFICER WANTS 

(WHEREUPON, THE APPLICANT IS PRESENT) 

THE COURT MR S CDC IF I OKAY HIS HANDCUFFS 

COMING OFF, IS THAT OKAY WITH YOU? 

THE POLICE OFFICER YOU HAVE TO TELL HE 

THE COURT I AM TELLING YOU I AM ASKING YOU, 

REQUESTING YOU HOW ARE YOU DOING THIS HORNING? 

THE POLICE OFFICER FINE HOW ARE YOU DOING, SIR? 

THE COURT YOU'RE GETTING USED TO COMING DOWN HERE, 

AREN'T YOU? 

THE POLICE OFFICER I GO SOME OF EVERYWHERE 

THE COURT I APPRECIATE ALL YOU DO FOR US 

MR BOOZER YOUR HONOR, MAY I APPROACH WITH THE 
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1 PACKET? 

2 THE COURT YES 

3 MS SMITH YOUR HONOR, I'D LIKE TO START BY GIVING 

4 YOU A LITTLE BIT OF BACKGROUND ABOUT THIS CASE 

5 THE COURT WELL, THAT'S FINE 

6 MS SMITH THIS TRIAL WAS JULY 22 AND 23 IN 2003 

7 MR WALKER WAS CONVICTED OF CRIMINAL SEXUAL CONDUCT IN THE 

8 FIRST DEGREE AND KIDNAPPING THE COMPLAINANT WAS MARGARET 

9 SANDERS SHE WAS A 60-YEAR-OLD WHITE WOMAN WHO LIVED IN 

10 NORWAY ON MARCH 2, 2002 MS SANDERS SAID SHE WENT TO 

11 DENMARK TO THE DOLLAR STORE THEN SHE WHEN TO B P SHE 

12 WENT IN THE B P , CAME OUT, AND HER CAR WOULDN'T START 
I 

13 SHE ASKED ONE MAN FOR HELP HE REFUSED SHE ASKED A 

14 SECOND MAN FOR HELP HE ILOOKED AT THE ENGINE AND SAID SHE 
I 

15 NEEDED A COIL WIRE HE LE"FT TO GO BUY ONE HE RETURNED 

16 AND REPAIRED THE CAR HE TOLD HER THE COIL WIRE COST $30 
I 

17 SO, SHE ASKED HIM TO FOLLOW HER TO HER HOUSE IN NORWAY 

18 HE DID SHE WENT INSIDE HER BEDROOM TO GET HER PURSE, 

19 LOOKED UP, AND SAID HE WAS STANDING IN HER DOORWAY 

20 SHE THEN SAYS HE BLINDFOLDED HER, DROVE HER TO HIS 

21 HOUSE, AND MADE HER SPEND THE NIGHT SHE SAID HE RAPED 

22 HER HE DID NOT USE A PROPHYLACTIC AND HE DID EJACULATE 

23 HE GAVE HER A BEER DURING,THIS TIME AND ALSO LET HER SMOKE 
I 

24 CIGARFTTES THE NEXT DAY HE BLINDFOLDED HER AND DROVE HER 

25 HOME IN THE EARLY MORNING HOURS 
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1 A FEW HOURS LATER SHE MADE HERSELF A DRINK OF SOME 

2 KIND OF ALCOHOL AND SHE WENT TO REPORT THE CRIME AT THE 

3 ORANGEBURG COUNTY HOSPITAL ORANGEBURG COUNTY OBTAINED A 

4 SURVEILLANCE VIDEO FROM B P HS SANDERS COMPLAINS THAT 

5 SHE CAN'T REALLY -- THAT THE VIDEO IS SNOWY AND SHE CAN'T 

6 REALLY seE IT VERY WELL SHE IDENTIFIES A MAN ON THAT 

7 SNOWY VIDEO AS THE MAN WHO ATTACKED HER, SAID SHE WAS 

8 UNCERTAIN, AND THAT SHE WAS NOT 100 PERCENT SURE A B P 

9 WORKER LATER IDENTIFIES THAT MAN AS JOSEPH WALKER. A 

10 REGULAR CUSTOMER 

11 YOUR HONOR. I WOULD LIKE TO CALL MRS KELLEY BROWN 

12 THE COURT COME AROUND, MRS BROWN 

13 KELLEY P BROWN, AFTER BEING DULY SWORN. 

14 TESTIFIED AS FOLLOWS 

15 MS SMITH YOUR HONOR. I AM CALLING HER FOR CROSS 

16 SINCE SHE'S THE STATE'S WITNESS 

17 THE COURT MOVE ALONG 

18 CROSS-EXAMINATION 

19 BY MS SMITH 

20 Q MRS BROWN. YOU WERE APPOINTED TO REPRESENT JOSEPH 

21 WALKER ON APRIL 9, 2002. IS THAT RIGHT? 

22 A I BELIEVE THAT'S CORRECT I WAS APPOINTED TO 

23 REPRESENT HIM I BELIEVE THAT'S CORRECT AS TO THE DATE 

24 I WOULD HAVE TO LOOK TO BE CERTAIN 

25 Q HAVE YOU BROUGHT YOUR ENTIRE FILE WITH YOU? 
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A YES, I HAVE 

a HAVE YOU REVIEWED YOUR FILE PRIOR TO TODAY? 

A YES 

Q DID YOU HEAR THE SUMMARY I JUST GAVE THE COURT? 

A YES 

a DID YOU HAVE ANYTHING THAT YOU DISAGREED WITH ABOUT 

THAT SUMMARY? 

A THERE WOULD BE ADDITIONS TO THE FACTS AS THE STATE 

PRESENTED THEM, BUT NO DISAGREEMENT AS TO WHAT WAS LAID 

OUT 

a HOW MANY TIMES DID YOU MEET WITH JOSEPH WALKER DURING 

YOUR ENTIRE REPRESENTATION OF HIM PRIOR -- WELL, NOT YOUR 

ENTIRE REPRESENTATION, BUT PRIOR TO THE TRIAL? 

A I COULDN'T GIVE YOU AN EXACT NUMBER 

Q WELL, DO YOU HAVE NOTATIONS IN YOUR FILE OF THE TIMES 

WHEN YOU MET WITH HIM? 

A I HAVE NOTATIONS IN ,MY FILE OF SOME TIMES THAT I MET 

WITH HIM I ALSO KNOW THAT I MET WITH HIM ON A FEW 

OCCASIONS OR SPOKE WITH HIM ON THE TELEPHONE THAT I 

PROBABLY DID NOT NOTATE 

THE COURT HOW MANY NOTATIONS IN THE FILE? 

THE WITNESS I HAVE NOTATIONS IN MY FILE OF FOUR 

OCCASIONS ON WHEN EITHER I OR MY INVESTIGATOR -- I THINK 

SOME OF THOSE TIMES WERE 'BOTH OF US -- MET WITH HIM 

Q CAN YOU TELL ME HOW MANY TIMES WERE JUST YOU? 
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A FROM MY NOTES I COULDN'T TELL YOU 

Q CAN YOU TELL ME HOW MANY TIMES WERE JUST YOUR 

INVESTIGATOR? 

A I COULDN'T TELL YOU FROM MY NOTES 

THE COURT WHAT WAS THAT APPOINTMENT DATE ON OR 

ABOUT WHEN? 

THE WITNESS IT WAS 

MS SMITH APRIL 9 

THE WITNESS APRIL 9 OF 2002, YOUR HONOR 

THE COURT THANK YOU 

THE WITNESS AND THEN I FIRST MET WITH MR WALKER ON 

HAY 1 WHEN WE HAD HIS PRELIMINARY HEARING 

Q WOULD IT BE FAIR TO SAY THAT'S THE FIRST TIME YOU MET 

HIM? 

A PROBABLY. YES I MAY HAVE SPOKEN WITH HIM ON THE 

PHONE PRIOR TO THAT DATE, BUT THE FIRST TIME I HAD A 

FACE-TO-FACE I THINK WAS THE PRELIMINARY HEARING 

Q AND YOU CARRY A HEAVY CASE LOAD, IS THAT RIGHT? 

A THAT'S CORRECT 

Q DO YOU KNOW HOW MANY CASES YOU HAD ON THE TRIAL 

CALENDAR AT THAT TIME? 

A I DON'T KNOW ABOUT THE TRIAL CALENDAR I KNOW THAT I 

CARRY BETWEEN 175 AND 200 TOTAL CASES AT THAT TIME IT'S 

DIFFICULT TO SAY -- I GUESS I DON'T KNOW EXACTLY WHAT YOU 

MEAN BY TRIAL CALENDAR I PROBABLY HAD ANYWHERE FROM 65 
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1 TO 70 INDICTED CASES AT THAT TIME, ANY OF WHICH 

2 THEORETICALLY COULD BE CALLED BY THE STATE FOR TRIAL HOW 

3 MANY I HAD ON THE ACTUAL TRIAL LIST FOR THAT TERM OF COURT 

4 I COULD NOT TELL YOU -- PROBABLY JUST THREE OR FOUR 

5 a OKAY NOW YOU RECEIVED INFORMATION FROM THE STATE 

6 WITH REGARD TO THIS CASE, IS THAT RIGHT? 

7 A YES I RECEIVED INFORMATION PURSUANT TO MY REQUEST 

8 FOR DISCOVERY UNDER RULE FIVE AND BRADY 

9 Q OKAY AND THAT INFORMATION IS TYPICALLY CALLED RULE 

10 FIVE'S, IS THAT RIGHT? 

11 A YES 

12 a OKAY I DON'T PRACTICE IN CRIMINAL COURT SO, 

13 YOU'LL HAVE TO BEAR WITH ME CAN YOU TELL ME WHAT THAT 

14 INFORMATION CONSISTED OF? 

15 A PRIMARILY CONSISTED OF THE POLICE REPORTS I CAN 

16 TELL YOU THAT GENERALLY IT CONSISTS OF THE POLICE REPORTS, 

17 THE INVESTIGATIVE SUMMARY FROM THE INVESTIGATING OFFICER, 

18 ANY LAB ANALYSIS THAT ARE DONE THOSE TEND TO TRICKLE IN 

19 AS THINGS COME IN IN THIS CASE -- AND YOU'LL HAVE TO , 

20 FORGIVE ME BECAUSE THIS CASE WENT TO TRIAL THINGS GOT OUT 

21 OF ORDER AND PUT IN THE TRIAL NOTEBOOK AND WHEN THE FILE 

22 WAS CLOSED THINGS GOT OUT AND GOT OUT OF ORDER, BUT IN 

23 THIS CASE IT LOOKS LIKE I'VE GOT THE AIKEN COUNTY 
I 

24 SHERIFF'S OFFICE ORIGINAL REPORTS AND SUPPLEMENTAL 

25 REPORTS, INCIDENT REPORT FROM THE ORANGEBURG COUNTY 



\ 

1 

f 

r 
I 
!-­
I 

L 

1 SHERIFF'S OFFICE SINCE THIS INCIDENT ORIGINATED IN 

2 ORANGEBURG COUNTY AND ORANGEBURG COUNTY HAD CHARGES 

3 PURSUANT TO THIS AS WELL I BELIEVE THEY HAD A BURGLARY 

4 CHARGE PURSUANT TO THESE SET OF FACTS I HAD THAT -- AN 

5 INTERVIEW WITH MS SANDERS, MEDICAL REPORTS INCLUDING THE 

6 SEXUAL ASSAULT PROTOCOL. A REPORT HERE FROM A FORENSIC 

7 HEALTHCARE CENTER I BELIEVE THAT'S ALSO MEDICALS ON 

8 MS SANDERS 

9 Q DID YOU RECEIVE PHOTOS? 

10 A THINGS OF THAT NATURE YES, I HAVE A DISK OF CRIME 

11 SCENE PHOTOS 

12 Q ALL RIGHT AND YOU HAVE ANOTHER C D OF AN INTERVIEW 

13 AS WELL, ISN'T THAT RIGHT, AN INTERVIEW WITH MR WALKER? 

14 A THAT'S CORRECT 

15 Q HOW MANY TIMES DID YOU REVIEW THOSE CD'S WITH 

16 MR WALKER? 

17 A I DON'T KNOW HOW MANY TIMES THOSE CD'S WERE 

18 REVIEWED WITH MR WALKER I KNOW THAT I REVIEWED THOSE 

19 CD'S AND DEFINITELY WOULD HAVE GIVEN A SUMMARY TO 

20 MR WALKER I DON'T KNOW THAT WE HAD THE EQUIPMENT OR 

21 CAPABILITIES AT THAT TIME AS WE DO NOW TO TAKE THE C 0 TO 

22 HAVE EASILY TO BEEN ABLE TO PLAY IT FOR HIM AT THAT TIME 

23 AS WE DO NOW SO, I DON'T IMAGINE THAT I oro HAVE HIM 

24 ACTUALLY REVIEW IT I THINK THAT WE SUMMARIZED IT FOR 

25 HIM 
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1 Q DO YOU BELIEVE THAT YOUR INVESTIGATOR REVIEWED IT 

2 WITH HIM? 

3 A 

4 Q 

IT'S POSSIBLE 
\ 

\. 

WELL, YOU AGREE IT WOULD BE IMPORTANT TO GO OVER THE 

5 INTERVIEW THAT HE HAD WITH THE POLICE OFFICER, DON'T YOU? 

6 A 

7 Q 

YES IT WOULD BE IMPORTANT TO DO THAT 

AND IT WOULD BE IMPORTANT TO REVIEW THE PHOTOGRAPHS 

8 WITH HIM? 

9 A 

10 Q 

11 A 

YES 

BUT YOU DID NOT DO THAT? 

I AM NOT SAYING THAT I DID NOT DO THAT I AM SAYING 

12 THAT I AM NOT SURE IF I DID OR NOT 

13 Q 

14 A 

15 DID 

16 Q 

17 DID? 

DO YOU NEED MORE TIME TO LOOK THROUGH YOUR FILE? 

I CAN TELL YOU THAT THE FILE DOES NOT NOTE THAT I 

OKAY AND IT DOESN "T NOTE THAT YOUR INVESTIGATOR 
I 

18 A NO 

19 Q OKAY MR WALKER DENIED THAT THESE EVENTS EVER TOOK 

20 PLACE, DIDN'T HE? 

21 A 

22 Q 

THAT'S CORRECT 

THIS IS A COMPLETELY CIRCUMSTANTIAL CASE, ISN'T IT? 

23 THERE IS NOT ONE LAB REPORT IN YOUR FILE, IS THERE? 

24 A 

25 Q 

NO 

THERE IS NO 0 N A EVIDENCE WHATSOEVER? 
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A NO 

Q EVEN THOUGH THE LADY TESTIFIED THAT THE MAN DIDN'T 

USE A PROPHYLACTIC AND EJACULATED THERE IS NO DNA 
~ 

EVIDENCE OF ANY KIND RECOVERED FROM HER OR HIS HOUSE, IS 

THERE? 

A THAT'S CORRECT AND I BELIEVE THAT'S THE POINT THAT 

WAS EMPHASIZED IN THE TRIAL 

Q SHE SAID SHE SMOKED A CIGARETTE AT HIS HOUSE, BUT 

THERE'S NO -- NOTHING WAS RECOVERED ABOUT THAT, WAS THERE? 

A AGAIN, A POINT STRONGLY EMPHASIZED AT THE TRIAL 

a HE WAS SUPPOSED TO BE IN HER HOUSE SUPPOSELY, BUT 

THERE WAS NO EVIDENCE FOUND IN HER HOUSE EITHER, WAS 

THERE? 

A THAT'S CORRECT 

Q YOU DID NOT INTERVIEW MARGARET SANDERS BEFORE YOU 

CROSS EXAMINED HER AT TRIAL, DID YOU? 

A NO 

Q NOW, IT'S EVIDENT FROM THE FILE THAT MARGARET SANDERS 

WAS AN ALCOHOLIC, WASN'T IT? 

A IT IS EVIDENT FROM THE FILE THAT MS SANDERS DRANK 

ALCOHOL I DON'T KNOW THAT IT'S EVIDENT FROM THE FILE 

THAT SHE SUFFERED FROM THE DISEASE OF ALCOHOLISM 

a ALL RIGHT DO YOU KNOW WHAT THE NOTATION E T 0 H 

MEANS? 

A YES WELL, I WOULD IMAGINE IT STANDS FOR ETHANOL 
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1 Q ALL RIGHT IF IN THAT FORENSIC NURSE INTERVIEW THAT 

2 YOU HAVE --

3 A UH-HUH 

4 Q IT SAYS THAT SHE SAID SHE WAS REPORTING FOR 

5 E T 0 H TREATMENT, WHAT WAS DOES THAT MEAN? 

6 A 

7 Q 

SHE WAS REPORTING FOR ALCOHOL TREATMENT 

AND DID YOU ASK HER ANY QUESTIONS IN CROSS 

8 EXAMINATION ABOUT HER USE OF ALCOHOL? 

9 A I DON'T RECALL 
I 

10 Q WELL, IN FACT, YOU DID NOT, DID YOU? 

11 A EXCUSE ME? 

12 Q IN FACT, YOU DID NOT, DID YOU? 

13 THE COURT SHE SAID SHE DIDN'T RECALL, MA'AM 

14 MS SMITH THANK YOU, SIR 

15 THE COURT DO YOU RECALL IF YOU DID OR DIDN'T? 

16 THE WITNESS I DON'T RECALL YOUR HONOR I COULD 
I 

17 CERTAINLY REVIEW THE TRANSCRIPT --

18 THE COURT IT SPEAKS FOR ITSELF 

19 THE WITNESS -- TO ANSWER DEFINITIVELY 

20 THE COURT MOVE ALONG 

21 a WHEN SHE WAS INTERVIEWED WHEN SHE INITIALLY REPORTED 

22 THE CRIME BOTH ORANGEBURG POLICE OFFICERS SAID SHE SMELLED 

23 OF ALCOHOL, DIDN'T THEY? 

24 A THAT'S CORRECT 

25 Q AND THEY POINTED THAT OUT IN THEIR POLICE REPORTS? 
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A THAT'S CORRECT 

Q IT WOULD HAVE BEEN IMPORTANT TO CROSS EXAMINE HER 

ABOUT THAT, WOULD IT NOT? 

A YES 

Q WOULD IT BE VERY SIGNIFICANT FOR THE JURY TO KNOW IF 

HER JUDGMENT WAS IMPAIRED EITHER IN THE IDENTIFICATION OF 

THIS MAN OR IN HER PERCEPTION OF WHO IT WAS, WOULDN'T IT? 

A YES 

Q YOU DIDN'T CALL THAT NURSE TO TESTIFY AT TRIAL, DID 

YOU? 

A NO, I DID NOT 

Q YOU DID NOT CALL THOSE ORANGEBURG POLICE OFFICERS TO 

TESTIFY AT TRIAL, DID YOU? 

A NO, I DID NOT 

Q MARGARET SANDERS' IDENTIFICATION OF JOSEPH WALKER IS 

THE ONLY THING THAT LINKS HIM TO THIS CASE, ISN'T IT? 

A NO THAT'S INCORRECT 

Q DO YOU RECALL THE DISCREPANCIES IN"S SANDERS' 

TESTIMONY ABOUT WHAT TIME SHE WENT TO B P ? 

A I THINK SO YES 

Q BUT YOU DIDN'T CROSS EXAMINE HER ABOUT THAT, DID YOU? 

A I DON'T RECALL I WOULD HAVE TO REVIEW THE 

TRANSCRIPT, BUT I DON'T RECALL 

Q DO YOU RECALL THAT THAT INITIAL ORANGEBURG POLICE 

REPORT YOU HAVE SAID SHE WENT TO B P AT 7 PM? 
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1 THE COURT DO YOU HAVE A COpy OF IT RIGHT HANDILY, 

I 

2 MA'AM? ANYBODY FIND IT? MA'AM, DID YOU FIND IT? 

3 MS SMITH IF I CAN HAVE A FEW MINUTES I CAN 

4 THE COURT WELL. MOVE ALONG TO ANOTHER QUESTION IF 

5 Y'ALL CAN'T FIND WHAT YOU'RE LOOKING FOR NEXT QUESTION, 

6 PLEASE 

7 Q DO YOU RECALL THAT SHE TESTIFIED -- MS SANDERS 

8 TESTIFIED LATER THAT IT WAS LIGHT OUTSIDE WHEN SHE AND THE 

9 ASSAILANT LEFT HER HOME? 

10 A I BELIEVE THAT'S CORRECT 

11 Q IN FACT, WAS IT ONE OF YOUR THEORIES WHY WOULD 

12 WOULD A MAN IN BROAD DAYLIGHT DRAG THIS LADY FROM HER 

13 HOUSE BLINDFOLDED IN FRONT OF EVERYONE? 

14 A 

15 Q 

SURE 

BUT YOU DIDN'T POINT OUT THAT -- WELL, LET ME 

WHY 

16 WITHDRAW THAT DO YOU RECALL THAT THE SOLICITOR BELIEVED 
I 

17 THAT THE CRIME HAPPENED IN THE AFTERNOON? 

18 A 

19 Q 

I THINK THAT'S CORRECT YES 

DO YOU RECALL THE PROBLEMS WITH THE B P SURVEILLANCE 

20 TAPE WITH REGARD TO WHAT TIME IT WAS? 

21 A 

22 Q 

YES 

DO YOU REMEMBER THAT THE TIME RECORDED ON THE 

23 SURVEILLANCE TAPE WAS NOT -- WHAT DO YOU RECALL ABOUT 

24 THAT? 

25 A MY RECOLLECTION OF THAT IS THAT THE TIME ON THE 
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1 SURVEILLANCE TAPE WAS NOT THE TIME THAT -- THE ACTUAL 

2 TIME I BELIEVE THAT IT WAS -- I BELIEVE THAT IT WAS 

3 TESTIFIED TO THAT THERE WAS A PROBLEM WITH THE TIMESTAMP 

4 ON THAT I DON'T RECAll THAT AND I MAY BE MIXING UP 

5 CASES, BUT I DO RECALL THERE WAS A PROBLEM WITH THE 

6 TIMESTAMP 

7 Q IN FACT, IT WAS OFF BY AT LEAST AN HOUR DO YOU 

8 RECALL THAT? 

9 A 

10 Q 

I DO RECALL THAT YES 

WOULDN'T THAT HAVE BEEN IMPORTANT TO EXPLORE WITH 

11 REGARD TO THE OTHER QUESTIONS WITH REGARD TO WHAT TIME IT 

12 WAS AND IF IT WAS DARK OR LIGHT? 

13 A 

14 Q 

15 A 

16 a 

17 A 

18 Q 

AS FAR AS IT WENT TO MS SANDERS' CREDIBILITY, YES 

BUT YOU DIDN'T GO THROUGH THAT, DID YOU? 

I DON'T THINK SO NO 

I COPIED YOUR FILE, IS THAT RIGHT? 

THAT'S CORRECT 

I HAVE A -- JUDGE, MAY I APPROACH? CAN YOU IDENTIFY 

19 THAT FOR ME? 

20 A YES, IT IS THE ORANGEBURG COUNTY SHERIFF'S OFFICE 

21 INCIDENT REPORT 

22 Q ALL RIGHT DO YOU BELIEVE THAT YOU HAVE A COpy OF 

23 THAT IN YOUR FILE AS WELL? 

24 A I DO 

25 Q DO YOU SEE WHERE IT SAYS WHAT TIME SHE SAYS IT 
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1 HAPPENED? 
YES, RIGHT AFTER YOU STARTED ASKING QUESTIONS AGAIN 

2 A 
3 IT SAID AT APPROXIMATELY 8 P M THAT SHE HAD STOPPED AT 

4 THE B P STATION 

5 Q 

6 A 

7 Q 

8 P M IS NOT IN THE AFTERNOON, IS IT? 

IT IS NOT 
THAT WOULD BE AN IMPORTANT DISCREPANCY TO EXPLORE, 

8 ISN'T IT? 

9 A YES 
10 THE COURT DID YOU EXPLORE IT? 

11 THE WITNESS I DON'T THINK SO, YOUR HONOR 

DID YOU REVIEW THE TRANSCRIPT FOR TODAY? 

1 HAVE 1 DIDN'T REVIEW IT LAST NIGHT, BUT I HAVE 
12 Q 

13 A 
14 REVIEWED IT I REVIEWED IT IN PREPARATION FOR THE LAST 

15 HEARING THAT WAS SCHEDULED 
YOU DIDN'T CHALLENGE MARGARET SANDERS ON HOW HER 

16 Q 

17 STORY HAD CHANGED, DID YOU? 

18 THE COURT HOW DID, IT CHANGE? 

WELL, DID IT NOT --, DID SHE NOT BEGIN BY TELLING 

20 ORANGEBURG OFFICERS THAT IT HAPPENED AT NIGHT AND THEN HER 

21 STORY CHANGED WHEN SHE WAS PRESENTED WITH A B P TAPE? 

22 THE COURT AND SHOWED WHAT TIME? WHAT 010 THE B P 

19 Q I 

23 TAPE SHOW? 
24 MS SMITH IT SHOWED EARLIER IN THE AFTERNOON 

25 2 20 
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14 

15 

a DO YOU REMEMBER IF IT APPEARED TO BE DAYLIGHT OR 

NIGHT TIME ON THAT VIDEO AT B P ? 

A I DON'T RECALL THAT VIDEOTAPE WAS SO SNOWY AND THE 

QUALITY WAS SO POOR I DON'T THINK THAT I COULD HAVE TOLD 

YOU 

Q BUT YOU AGREE THAT THIS WOMAN'S MEMORY SEEMED TO 

IMPROVE OVER TIME, DIDN'T IT? 

A YES, IT DID 

Q AND THAT WAS ONE OF THE THINGS THAT YOU COMPLAINED 

ABOUT, ISN'T IT? 

A YES 

a BUT YOU DIDN'T CHALLENGE HER ON IT, DID YOU, IN 

CROSS? 

A IF YOU'LL GIVE HE A MOMENT I AM TRYING TO REVIEW THE 

CROSS EXAMINATION SO I CAN BETTER ANSWER THESE QUESTIONS 

16 (WHEREUPON, THE ATTORNEYS CONFERRED) 

17 THE COURT MA'AM. DO YOU HAVE A SPECIFIC PAGE OR 

18 NUMBER YOU CAN REFER HER TO SO WE CAN MOVE ALONG? 

19 KS SMITH I'LL JUST GO TO THE NEXT QUESTION, YOUR 

20 HONOR 

21 

22 

23 Q 

MRS BROWN? 

THE WITNESS YES? 

DO YOU KNOW IF IT WAS LIGHT OR DARK AT 7 O'CLOCK ON 

24 MARCH 2, 2003? 

25 THE COURT 7 O'CLOCK A M OR PM? 
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1 MS SMITH P M 

2 THE WITNESS WELL, I DON'T KNOW HOW IT WAS ON THAT 

3 DAY I KNOW THAT IF IT IS LIKE IT WAS ON MARCH 2 OF THIS 

4 YEAR I WOULD CLASSIFY IT AS NOT aUITE DARK BUT .. 

5 Q WELL, YOU DON'T HAVE TO CLASSIFY IT, DO YOU? THERE 

6 IS A WAY TO FIND OUT WHAT JIME THE SUNSET WAS ON THAT DAY, 

7 ISN'T THERE? 

8 A YES. THERE IS A WAY TO FIND OUT WHAT TIME SUNSET WAS 

9 ON THAT DAY IF YOU'RE ASKING ME MY OPINION AND MY 

10 RECOLLECTIONS, WHAT I CAN TELL YOU IS THAT MY HUSBAND AND 
I 

11 I HAVE BEEN OUT WALKING COMING IN, YOU KNOW, BETWEEN 6 30 

12 AND 6 45 IN THIS LAST WEEK, AND THAT'S WHY I WAS TRYING TO 

13 CLASSIFY TO YOU THAT IT'S THAT TIME OF DAY THAT'S NOT 
I 

14 aUITE DARK AND NOT aUITE LIGHT SO. I THINK IT THAT'S 

15 BEST QUALIFIED AS DUSK 

16 Q SO, IT WOULD BE IMPORTANT TO KNOW WHEN SUNSET WAS, IS 

17 THAT RIGHT? 

18 A 

19 a 

IT WOULD BE HELPFUL TO KNOW WHEN SUNSET WAS, YES 

ALL RIGHT AND THERE IS A WAY TO OBTAIN THAT 

20 EVIDENCE AND PRESENT IT TO THE JURY, ISN'T THERE? 

21 A 

22 Q 

23 A 

24 Q 

YES 

BUT YOU DIDN'T DO THAT, DID YOU? 

NO, I DID NOT 

OKAY WHAT DAY OF THE WEEK DID THIS HAPPEN? DO YOU 

25 RECALL? 
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A I DON'T RECALL 

Q ALL RIGHT WELL, IF I TELL YOU THAT MARCH 2 WAS A 

SATURDAY IN 2002, WILL YOU AGREE WITH THAT? I'VE GOT A 

CALENDAR 

THE COURT WE BELIEVE YOU 

THE WITNESS I DON'T HAVE ANY REASON TO DISAGREE 

WITH YOU ON THAT 

Q OKAY AND YOU REMEMBER THAT SHE TESTIFIED THAT THERE 

WAS SOMETHING WRONG WITH HER CAR? 

A UH-HUH 

Q AND THE MAN WENT AND BOUGHT A COIL WIRE? 

A THAT'S CORRECT 

Q I DON'T EXPECT YOU TO KNOW WHAT A COIL WIRE IS I 

DON'T KNOW WHAT A COIL WIRE IS 

THE COURT ASK THE QUESTION, MA'AM PLEASE MOVE 

ALONG 

Q HOW DO YOU THINK HE COULD HAVE PURCHASED A COIL WIRE 

ON A SATURDAY NIGHT? 

A I THINK IT DEPENDS ON WHERE HE WOULD GO 

Q WELL, DID YOU EXPLORE THAT? 

A NO, I DID NOT 

Q DID YOU TRY TO FIND OUT IF IT WAS EVEN POSSIBLE TO DO 

THAT? 

A NO, I DID NOT 

THE COURT WHERE DID IT HAPPEN, ALLEGEDLY HAPPEN? 



1 MS SMITH IN DENMARK 

2 THE COURT THERE ARE ALL KINDS OF PLACES IN DENMARK 

3 TO BUY A COIL WIRE ON SATURDAY NIGHT -- ADVANCED AUTO, 

4 BROOKER'S GO AHEAD 
5 MS SMITH WOULDN'T IT BE IMPORTANT TO DETERMINE 

6 THAT, SIR? 
7 THE COURT I AM TELLING YOU WHERE YOU CAN BUY THEM 

8 MOVE ALONG 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

DO YOU HAVE YOUR TRANSCRIPT WITH YOU? 

YES. I DO 

CAN YOU LOOK ON PAGE 280. 281? 

YES 
THIS IS YOUR CROSS EXAMINATION OF LIEUTENANT BAMBERG, 

14 IS THAT RIGHT? 

15 A THAT'S CORRECT 
16 Q THIS IS AT THE PRELIMINARY HEARING? DID YOU HAVE A 

17 NEIL V BIGGERS HEARING? 

18 THE COURT LET THE RECORD REFLECT THAT THIS IS AT 

19 THE NEIL V BIGGERS HEARING AS SHOWN ON PAGE 274 OF THE 

20 TRANSCRIPT MOVE ALONG 

21 Q IF YOU'LL LOOK ON PAGE 281, LINE 24 

22 A UH-HUH 
23 a IF YOU'LL START A LITTLE EARLIER THAN THAT, THIS IS 

24 WHERE HE'S TALKING ABOUT THE TIMESTAMP ON THE B P VIDEO, 

25 IS THAT RIGHT? 



1 A 

2 Q 

3 A 

YOU WANT ME TO START LIKE AT LINE 18? 

YES 

"QUESTION SO, SHE STARTED WATCHING THlS VIDEO FROM 

4 THE TIME THE TIMESTAMP ON THERE THAT SHE WALKED INTO THE 

5 STORE? ANSWER CORRECT, FROM WHEN SHE CAME INTO THE 

6 STORE QUESTION AND - - ANSWER AND LEFT QUESTION 

7 DO YOU RECALL AT WHAT TIME VIDEO THAT WAS? ANSWER I 

8 THINK HER HER TIME THAT SHE CAME IN WAS LIKE 1 26 P M OR 

9 SOMETHING LIKE THAT, 1 28 P M OFF THE TOP OF MY HEAD, 

10 MAYBE A LITILE LATER .. 

11 Q ALL RIGHT AND THAT'S A BIG DISCREPANCY FROM HER 

12 INITIAL TESTIMONY THAT SHE WAS THERE AT 8, ISN'T THAT 

13 RIGHT? 

14 A YES 

15 Q BUT YOU DIDN'T EXPLORE THAT TO IMPEACH HIM? 

16 A 

17 

FROM WHAT I HAVE BEEN ABLE TO REVIEW, NO, I DID NOT 

THE COURT MRS BAMBERG TESTIFIED AT THE TRIAL? 

18 MS SMITH I BELIEVE JUST AT THE BIGGERS HEARING 

19 THE COURT I KNOW BUT DID SHE TESTIFY AT TRIAL? 

20 MR MIRSHAK PAGE 149, YOUR HONOR, SHE DID 

21 THE COURT WAS SHE CROSS EXAMINED ON THAT TIME 

22 DISCREPANCY AT THE TRIAL? DO YOU RECALL? 

23 MS SMITH NO, SIR, IF YOU'RE ASKING ME 

24 THE COURT I AM ASKING KELLEY PERKINS BROWN DO YOU 

25 RECALL THAT, MA'AM? 



1 THE WITNESS I DON'T RECALL THAT I WAS JUST 

2 GLANCING AT THE TRANSCRIPT RIGHT QUICK, YOUR HONOR 

3 THE COURT GO AHEAD, MA'AK. 

4 Q ALL RIGHT YOU STATED EARLIER THAT YOU RECALL THERE 

5 WAS NO PHYSICAL EVIDENCE WHATSOEVER, IS THAT RIGHT? 

6 A 

7 Q 

THAT'S CORRECT 

NO FINGERPRINTS WERE THERE ANY FINGERPRINTS OF 
I 

8 JOSEPH WALKER RECOVERED IN HER HOME? 

9 A 

10 Q 

NO, NOT THAT I RECALL 
I 
I 

IN FACT, DO YOU RECALL THE MEDICAL -- THE FORENSIC 

11 MEDICAL EXAM OF MS SANDERS? 

12 A 

13 Q 

I HAVE THE FORENSIC MEDICAL EXAM OF MS SANDERS 

DO YOU RECALL THAT IT SHOWS -- IT DOES NOT SHOW 

14 CONCLUSIVELY WHETHER SHE WAS SEXUALLY ASSAULTED? DO YOU 

15 RECALL THAT? 

16 A I DON'T THINK THAT'S THE ASSESSMENT THAT I WOULD USE, 

17 NO I MEAN, WHAT ARE YOU ASKING ME SPECIFICALLY? 
I 

18 Q WELL, DO YOU RECALL IF THERE WERE OTHER EXPLANATIONS 

19 FOR HER PHYSICAL EXAM FOR THE APPEARANCE OF HER? 

20 A THERE WERE OTHER EXPLANATIONS THAT I EXPLORED ON 

21 CROSS EXAMINATION, BUT THERE WERE NOT OTHER EXPLANATIONS 

22 THAT WERE LISTED IN THE MEDICAL RECORDS I DON'T BELIEVE 

23 IN THE MEDICAL RECORDS THAT THEY CAME TO A CONCLUSION ONE 
I 

24 WAY OR ANOTHER, ONLY DISCUSSED THEIR FINDINGS AND WHAT HER 

25 PHYSICAL STATUS WAS THE SUMMARY OF THE PHYSICAL FINDING 
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1 WAS POSITIVE FOR THE WORD I CAN'T READ - - GENITAL TRAUMA I 

2 BUT THEY CAME TO NO CONCLUSIONS IN THE MEDICAL REPORT AS 

3 TO HOW THAT TRAUMA OCCURRED 

4 Q SO, IT WOULD HAVE BEEN IMPORTANT TO EXPLORE WITH HER 

5 WHETHER A TRAUMA - - WHETHER THIS EVEN HAPPENED, ISN'T THAT 

6 RIGHT? 

7 A WITH WHO? 

8 Q WITH THE VICTIM, THE ALLEGED VICTIM 

9 A 

10 

I DON'T THINK I aUITE UNDERSTAND YOUR QUESTION 

HS SMITH I'LL WITHDRAW THAT, YOUR HONOR 

11 LET ME SHOW YOU THIS LAB REPORT 

12 MAY I APPROACH, YOUR HONOR? 

13 CAN YOU IDENTIFY THAT? 

14 THE WITNESS YES THIS IS THE FORENSIC SERVICES LAB 

15 REPORT, DEPARTMENT OF FORENSIC DNA ANALYSIS FROM THE 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

INCIDENT DATE OF 3/3/02 IT IS DATED AUGUST 27 OF 2003 

IT IS THE SEROLOGY ANALYSIS 

Q ALL RIGHT AND--

A -- AND DNA ANALYSIS 

Q AND WHAT DOES IT SHOW? 

A DO YOU WANT ME TO GO LINE BY LINE WHAT IT SHOWS? 

a NO OVERALL IT SHOWS THEY FOUND NO DNA EVIDENCE, 

ISN'T THAT RIGHT? 

A IT SHOWS THAT NO DNA PROFILE UNLIKE THE VICTIM WAS 

DEVELOPED FROM ITEM 1 12 WHICH WAS A BITE MARK THEY'RE 



3~ 

1 SHOWING DNA -- THEY'RE NOT SHOWING THAT THERE WAS 

2 GUESS THE SHORT ANSWER TO YOUR QUESTION IS THEY'RE NOT 

3 SHOWING THAT DNA LINKING MR WALKER TO THIS WAS 

4 IDENTIFIED ALSO, NO SPERMATOZOA WAS DETECTED IN SMEARS 

5 NO SEMEN WAS IDENTIFIED IN EITHER VAGINAL SWABS, ORAL 

I 

6 SWABS, OR RECTAL SWABS OR IN HER PANTIES NO ANALYSIS WAS 

7 PERFORMED ON HAIR FROM A KNIT CAP 

8 Q AND WHAT'S -- YOU SAID THE DATE OF THE REPORT WAS 

9 AUGUST OF 2003? 

AUGUST 27, 2003 10 A 

11 Q 

12 A 

13 Q 

THAT'S ABOUT A MONTH AFTER THE TRIAL, IS THAT RIGHT? 

THAT'S CORRECT 

COULD YOU HAVE GOTTEN A CONTINUANCE TO WAIT TO 

14 RECEIVE THAT REPORT? 

15 THE COURT LET ME SEE THE REPORT SO, THE CASE WAS 

16 TRIED WITHOUT THIS? 

17 MS SMITH YES, SIR IT WAS JULY --

18 THE COURT DID ANYBODY FROM S LED 

19 MS SMITH 22 

20 THE COURT TESTIFY TO THE RESULTS WITHOUT THE 
I 

21 REPORT? MA'AM? 

22 THE WITNESS NO WELL, I AM SAYING NO I DON'T 

23 BELIEVE SO, YOUR HONOR 

24 THE COURT WH) WAS THIS LAB REPORT SUBMITTED AFTER 

25 THE TRIAL? ANYBODY KNOW THAT? WHY WAS IT TRIED WITHOUT 
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1 THE LAB REPORT? DOES ANYBODY KNOW THAT? HOW DID YOU GET 

2 THE LAB REPORT? 

3 MR BOOZER YOUR HONOR, I BELIEVE THAT THEY JUST 

4 DIDN'T HAVE THAT WRITTEN REPORT AT THAT TIME AND BECAUSE 

5 IT DIDN'T SHOW ANYTHING I DON'T THINK THAT IT WAS 

6 IMPORTANT AT THAT TIME 

7 THE COURT WELL, IT IS IMPORTANT IT MIGHT NOT BE 

8 IMPORTANT TO YOU 

9 "S SMITH I GOT THAT FROM 

10 THE COURT ALL RIGHT HOLD ON A SECOND DID , 

11 ANYBODY FROM S LED TESTIFY ABOUT THE FORENSIC 

12 EXAMINATrO~ AND RESULTS AT THE TRIAL? SIMPLE QUESTION 

13 ANYBODY KNOW THE ANSWER? 

14 MS SMITH DR ELIZABETH 

15 MR BOOZER YOUR HONOR, I BELIEVE DR GIBBS MAY HAVE 

16 TESTIFIED TO --

17 THE COURT MAY HAVE OR DID? 

18 MS SMITH DR ELIZABETH GIBBS DID TESTIFY, SIR 

19 THE COURT WHO IS DR ELIZABETH GIBBS? 

20 MS SMITH I BELIEVE SHE TESTIFIED WITH REGARD TO 

21 WHAT THE FORENSIC NURSE DID 

22 THE COURT WELL, DID SHE TESTIFY ABOUl THESE 

23 MR MIRSHAK SHE IS NOT WITH S LED , YOUR HONOR 

24 "5 SMITH Nu, SIR 

25 THE COURT DID SHE TESTIFY ABOUT THE RESULTS OF THE 



1 EXAMINATION THAT THE CHIEF LAW ENFORCEMENT DIVISION OF 

2 SOUTH CAROLINA CONDUCTED? ANYBODY KNOW THAT? 
I 
I 

3 THE WITNESS NO, SHE DID NOT, YOUR HONOR 

4 THE COURT WELL, OBVIOUSLY, YOU DIDN'T KNOW ABOUT 

5 THIS LAB REPORT IF IT WASN'T IN EXISTENCE, DID YOU? 

6 MS BRISBIN ACTUALLY, YOUR HONOR, THAT'S NOT TRUE 

7 THE COURT ALL RIGHT HOLD ON WE'LL TESTIFY ABOUT 

8 IT IN A MINUTE GO AHEAD WITH YOUR QUESTIONS 

9 Q IT WOULD BE IMPORTANT FOR THE JURY TO KNOW ABOUT THIS 

10 LAB REPORT, WOULDN'T IT? 

11 A 

12 Q 

YES 
ESPECIALLY IN A CIRCUMSTANTIAL CASE, ISN'T THAT 

13 RIGHT? 

14 A 

15 Q 

16 A 

17 Q 

YES 
WHEN THERE ARE NO FINGERPRINTS, IS THAT RIGHT? 

YES 
NOTHING LINKING THIS MAN EXCEPT A SNOWY VIDEO THAT 

18 THE VICTIM HERSELF SAID WAS SNOWY AND SHE WASN'T 100 
I 

19 PERCENT SURE ABOUT, ISN'T THAT RIGHT? 

20 A I AM NOT PREPARED TO CLASSIFY THAT THAT WAS THE ONLY 

21 EVIDENCE LINKING, BUT, YES, IT WOULD BE IMPORTANT 

22 Q ESPECIALLY IF SHE HAD SOME TYPE OF ALCOHOL PROBLEM, 

23 ISN'T THAT RIGHT? 

24 A 

25 Q 

YES 

AND MAY HAVE BEEN DRINKING DURING THAT TIME? 
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1 A YES 

2 Q RIGHT? SUCH THAT THE POLICE OFFICER EVEN SMELLED THE 

3 ALCOHOL ON HER? 

4 A YES 

5 

6 

Q THAT'S ANOTHER PAGE FROM YOUR FILE THAT'S FROM THE 

FORENSIC NURSE INTERVIEW CAN YOU FIND THAT PAGE? 

7 A 

8 Q 

9 

YOU WANT ME TO FIND IT IN MY FILE AS WELL AS THIS? 

YES, PLEASE 

THE COURT WELL, IS IT THE SAME THING? 

10 MS SMITH NO, SIR 

11 MR MIRSHAK IT CAME OUT -- THEY HAVE A COPY IN 

12 THEIR FILE 

13 THE COURT THAT'S WHAT I'M SAYING 

14 MR MIRSHAK MRS BROWN HAS A COPY AND IT'S PART OF 

15 THE RULE FIVE 

16 THE COURT WHY DOES SHE HAVE TO GO FIND IT WHEN WE 

17 GOT A COpy OF IT? CAN'T SHE LOOK AT YOUR COpy AND TELL 

18 YOU THE ANSWER? I AM JUST TRYING TO SPEED THINGS UP 

19 Q WELL, I THOUGHT IT WOULD BE FASTER FOR HER TO FIND IT 

20 IF I GAVE HER A COpy OF IT 

21 THE COURT WELL, IT'S NOT, OBVIOUSLY 

22 MS SMITH OKAY 

23 THE COURT I AM NOT BEING DIFFICULT IT IS JUST IF 

24 YOU GOT IT, SHOW IT TO HER 

25 THE WITNESS THIS APPEARS TO BE A COPY OF 
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THE COURT IT CAME OUT OF YOUR FILE 
I 1 

2 THE WITNESS -- A PAPER THAT'S IN MY FILE THAT I 

3 BELIEVE YOU COPIED FROM MY FILE 

4 a DOES IT HAVE A NOTATION ABOUT THE E T 0 H TREATMENT? 

5 A YES 

6 a CAN YOU READ THAT, PLEASE? 

,7 A SHE HAS BEEN PLANNING ON ATTENDING E T 0 H TREATMENT 
....,< 

8 THIS WEEK AND IS STILL PLANNING TO BEGIN THIS WEEK 
, 

9 a 

10 A 

1~ 

12 a 

AND THAT IS FROM WHOSE REPORT? 

GRETCHEN OVERSTOLTZ (PHONETIC) 

THE COURT WHO IS THAT? 

IS THAT THE NURSE WHO DID THE FORENSIC INTERVIEW IN 

13 ORANGEBURG HOSPITAL? 

14 A I BELIEVE THAT'S CORRECT 

15 a SO, YOU HAD THIS INFORMATION IN YOUR FILE? 

16 A YES 
17 a AND WHAT WAS THE DATE ON THIS WHEN THE FORENSIC 

18 INTERVIEW WAS DONE? 

19 A MARCH 3 OF 2002 
20 Q THAT'S THE DAY AFTER SHE SAID THE INCIDENT OCCURRED? 

21 A THAT'S CORRECT 

22 MS SMITH I'D LIKE TO MARK THIS, YOUR HONOR 

23 THE COURT MARK THE S LED REPORT AS WELL 

24 MR BOOZER MAY 1 TAKE A LOOK AT IT? 

25 MR MIRSHAK THE S LED REPORT WOULD BE NO 1 AND 
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THE MARCH 3, 2002 INTERVIEW NOTES BY THE NURSE AND MS 

SANDERS WOULD BE NO 2, YOUR HONOR 

THE COURT THANK YOU 

(WHEREUPON, PLAINTIFF'S EXHIBIT NOS 1 & 2 WERE 

MARKED FOR IDENTIFICATION AND RECEIVED INTO 

EVIDENCE ) 

MR MIRSHAK ARE THEY IN EVIDENCE, YOUR HONOR? 

MR BOOZER YOUR HONOR, I THOUGHT I WAS UNDER THE 

UNDERSTANDING THAT THEY WERE BEING MARKED JUST FOR 

IDENTIFICATION 

THE COURT WELL, THEY JUST OFFERED THEM INTO 

EVIDENCE DO YOU HAVE ANY OBJECTION? 

MR BOOZER I 00, YOUR HONOR, FOR THE NURSE'S REPORT 

UNLESS SHE'S HERE TO IDENTIFY IT 

THE COURT OVERRULED THESE ARE A PART OF HER 

RECORDS THAT HAVE BEEN INTRODUCED FOR THAT PURPOSE THEY 

ARE ALSO MEDICAL RECORDS WHICH ARE AN EXCEPTION TO THE 

HEARSAY RULE GO AHEAD 

Q WOULD YOU LOOK AT THE PHOTOGRAPHS FROM YOUR RULE 

FIVE'S OR ARE ON ARE THOSE ON THE CD? 

A THEY ARE ON THE C D I DON'T BELIEVE THAT I HAVE 

THEM --

Q BUT YOU 

A -- PRINTED OUT IN HARD COpy IN THE FILE I DON'T 

BELIEVE THEY'RE PRINTED IN HARD COPY 



3~ 
I 

1 MS SMITH WILL YOU MARK THAT? 

2 (WHEREUPON, PLAINTIFF'S EXHIBIT NO 3 WAS MARKED FOR 

3 IDENTIFICATION ONLY) 

4 Q 

5 A 

, 
CAN YOU TELL ME WHAT THAT SAYS? 

CUSTOMER NAME ROBINA REED, 515 FREDERICK STREET, 

6 DENMARK, SOUTH CAROLINA, 29042 

MS SMITH AND I'D LIKE TO OFFER THIS INTO EVIDENCE, 7 

8 

9 

YOUR HONOR 

10 

11 

THE COURT 

MR BOOZER 

MR MIRSHAK 

ANY OBJECTION? 

NO OBJECTION, YOUR HONOR 

FOR THE RECORD, YOUR HONOR, THAT'S FROM 

12 THE STATE'S RULE FIVE 
t 

13 THE COURT THANK YOU MOVE ALONG 

14 (WHEREUPON, PLAINTIFF'S EXHIBIT NO 3 WAS ADMITTED 

15 INTO EVIDENCE) 

16 Q WHO IS ROBINA REED? 

17 THE COURT IF YOU KNOW WHO SHE IS, ASK HER WHO SHE 

18 IS WITHOUT HER HAVING TO GO THROUGH THAT FILE 

19 a WELL --
20 THE COURT DO YOU KNOW WHO SHE IS WITHOUT LOOKING 

21 THROUGH YOUR FILE? 

22 A I THINK SHE IS A PERSON WHO KNOWS MR WALKER THE 

23 NOTE IN MY FILE IS THAT I'VE GOT A NOTE IN MY FILE OF A 

24 ROBINA WHO IS A MANAGER OF HARDEES 

25 a DID YOU SPEAK TO ROBINA REED? 

r 
( , 
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1 A I DID NOT MY INVESTIGATOR EITHER DID SPEAK WITH HER 

2 OR MADE ATTEMPTS TO SPEAK WITH HER 

3 Q DO YOU HAVE NOTES TO THAT EFFECT? 

4 A I HAVE THE NOTES THAT -- DO I HAVE NOTES SPECIFICALLY 

5 TO THAT EFFECT? 

6 a IN FACT, THE ONLY NOTE YOU HAVE SAYS ROBINA, MANAGER 

7 OF HARDEES THERE AREN'T ANY OTHER NOTES, ARE THERE? 

8 A THAT'S CORRECT 

9 Q SO, YOU DON'T KNOW IF HE TRIED TO CONTACT HER OR NOT, 

10 DO YOU? 

11 

12 

13 

A MY RECOLLECTION IS THAT THOSE NAMES WERE IN THERE 

BECAUSE THOSE WERE PEOPLE THAT HE -- NAMES THAT HE HAD 

BEEN GIVEN OF PEOPLE THAT HE EITHER HAD TALKED TO OR HAD 

14 ATTEMPTED TO TALK TO 

15 a 
16 A 

DID YOU SUBPOENA HER TO TRIAL? 

NO, I DID NOT 

17 THE COURT IS SHE HERE TODAY? 

18 MR MIRSHAK YES, SIR 

19 Q MR WALKER TOLD YOU THAT HE WAS WITH HER THAT NIGHT, 

20 DID HE NOT? 

21 A NO, HE DID NOT TELL ME THAT NO, MA'AM 

22 THE COURT WHO DID HE TELL? 

23 MS SMITH HE TOLD THE --

24 THE COURT I AM ASKING HER DO YOU KNOW WHO HE 

25 TOLD? 
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1 THE WITNESS I DO NOT KNOW THAT HE TOLD ANYONE, YOUR 

2 HONOR HE DID NOT TELL ME I WAS NOT AWARE OF ANY CLAIM 

3 THAT HE WAS WITH ANYONE ON THAT NIGHT 

4 Q 

5 YOU? 

6 A 

7 Q 

8 A 

BUT YOU DIDN'T MAKE ANY REAL EFFORTS TO FIND HER, DiD 

I PERSONALLY DID NOT NO, MA'AM 
I 

YOU COULD HAVE SENT HER A SUBPOENA, COULDN'T YOU? 

I COULD HAVE 

9 THE COURT WHAT WAS HER NAME DOING IN YOUR FILE? 

10 THE WITNESS HER NAME WAS IN MY FILE BECAUSE SHE WAS 

11 A NAME THAT MR WALKER HAD GIVEN TO MY INVESTIGATOR 

12 THE COURT WHO WAS YOUR INVESTIGATOR? 

13 THE WITNESS MR BENNIE WILLIAMS AND THAT NOTE IS 

14 ACTUALLY IN HIS HANDWRITING 

15 THE COURT DO YOU KNOW WHAT HE DID AS A RESULT OF 

16 OBTAINING THAT NAME BY WAY OF INVESTIGATION, IF ANYTHING, 

17 OF YOUR OWN PERSONAL KNOWLEDGE? 

18 THE WITNESS I DO NOT HAVE PERSONAL KNOWLEDGE OF 

19 THAT, NO 
20 THE COURT DID YOU EVER DISCUSS WITH HIM THE 

21 SIGNIFICANCE OF THAT NAME? 

22 THE WITNESS NO 

23 THE COURT AND YOUR CLIENT NEVER TOLD YOU THAT HE 

24 WAS WITH HER ON THAT NIGHT? 

25 THE WITNESS THAT "S CORRECT 
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2 

THE COURT NOWHERE IN YOUR FILE REFLECTS THAT? 

THE WITNESS NO, SIR 

3 THE COURT AND, OBVIOUSLY, IF IT HAD-VE BEEN IN YOUR 

4 

5 

6 

7 

8 

9 

FILE YOU WOULD WOULD HAVE EXPLORED THAT VERY VIGOROUSLY? 

THE WITNESS YES, SIR 

THE COURT MOVE ALONG 

Q WELL, WHEN HE WAS INTERVIEWED BY THE POLICE ON THAT 

THAT C D YOU HAVE HE TOLD THEM, DIDN'T HE? 

A IT'S BEEN A LONG TIME SINCE I'VE WATCHED THAT C D I 

COULDN'T TELL YOU 

Q BUT YOU REVIEWED IT PRIOR TO THE TRIAL, RIGHT? 

A YES 

10 

11 

12 

13 Q SO, IT WOULD HAVE BEEN IMPORTANT TO EXPLORE ANY ALIBI 

14 DEFENSE THIS MAN HAD? 

15 A 

16 

AND I BELIEVE THAT MY INVESTIGATOR WAS DOING SO 

17 

THE COURT 

THE WITNESS 

18 YOUR HONOR 

DID HE? YOU BELIEVE IT DID HE? 

HE TOLD ME THAT HE WAS EXPLORING 

19 THE COURT SO, THERE IS AN INTERVIEW TAPE OF THE 

YES, 

20 DEFENDANT THAT SAYS THAT HE WAS WITH -- WHAT'S HER NAME? 

21 MS SMITH ROBINA REED 

22 THE COURT MS REED ON THE NIGHT OF THE INCIDENT 

23 THAT NAME APPEARS IN THE FILE, BUT WE DON'T KNOW WHAT WAS 

24 DONE AS FAR AS FINDING OUT WHAT MS REED WOULD OR WOULD 

25 NOT HAVE SAID, IS THAT CORRECT? 
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1 THE WITNESS YES, YOUR HONOR 

2 Q AND YOU DIDN'T NOTIFY THE STATE OF ANY ALIBI DEFENSE, 

3 DID YOU? 

4 A NO 

5 Q YOU AGREE THAT WOULD HAVE A TERRIBLE PREJUDICE ON 

6 

7 

8 

MR WALKER NOT TO EXPLORE THAT, DON'T YOU? 
I 

A WITHOUT HAVING SPOKEN WITH HER I CAN'T AGREE OR 

DISAGREE WITH THAT 

9 THE COURT WELL, WHAAT IF SHE SAID SHE WAS WITH HIM? 

10 WOULDN'T THAT BE PREJUDICIAL? 

11 THE WITNESS YES, SIR 

12 THE COURT IF SHE SAID SHE WASN'T WITH HIM IT WOULD 

13 NOT BE PREJUDICIAL 

14 THE WITNESS THAT'S' CORRECT 

15 MS SMITH YOUR HONOR, CAN WE MARK THAT NOTE SHE WAS 

16 REFERRING TO IN HER FILE? 

17 THE COURT YOU CAN MARK WHATEVER YOU WANT TO 

18 MR MIRSHAK MAY I HELP, YOUR HONOR, SINCE I KNOW 

19 WHERE IT IS? 

20 THE COURT IF YOU KNOW WHERE IT IS 

21 MR MIRSHAK TO MOVE THIS ALONG 

22 THE COURT ARE YOU GOING TO MOVE IT INTO EVIDENCE? 

23 MR MIRSHAK YES, SIR WE MOVE PLAINTIFF'S 

24 EXHIBIT 4 INTO EVIDENCE SHOW IT TO THE STATE, PLEASE 

25 THE COURT MR BOOZER? 
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16 
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18 
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21 

22 

23 

24 

25 

MR BOOZER NO OBJECTION, YOUR HONOR 

THE COURT WITHOUT OBJECTION 

(WHEREUPON, PLAINTIFF'S EXHIBIT NO 4 WAS MARKED FOR 

IDENTIFICATION AND RECEIVED INTO EVIDENCE ) 

Q DIDN'T YOU TELL US THAT NOBODY KNEW WHERE ROBINA REED 

WAS AND THAT'S WHY YOU HADN'T TALKED TO HER? 

A I DON'T RECALL THAT 

Q WHOSE HANDWRITING IS THAT ON THE NOTES WE HAVE? 

A THAT'S BENNIE WILLIAMS 

Q AND HE'S THE INVESTIGATOR? 

A THAT'S CORRECT 

"S SMITH THAT'S ALL I HAVE OF THIS WITNESS, YOUR 

HONOR 

THE COURT CROSS? 

MR BOOZER THANK YOU, YOUR HONOR 

MR MIRSHAK MAY I, YOUR HONOR, BEFORE THEY CROSS? 

CAN WE STIPULATE THAT THE C 0 CONFESSION INTERVIEW WITH 

THE POLICE OFFICER WHERE MR WALKER IS BEING, IN EFFECT, 

CROSS EXAMINED BY THE POLICE OFFICER THAT THAT, IN FACT, 

SHOWED MR WALKER TELLS THAT OFFICER THAT SHE WAS WITH 

ROBINA THAT NIGHT --

THE COURT THAT HE WAS 

MR MIRSHAK AND THAT WAS ON OR ABOUT MARCH 23, I 

BELIEVE, 200? WE'VE GOT THE C D 

THE COURT WELL, ARE YOU GOING TO STIPULATE TO THAT? 
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1 MR BOOZER NO, SIR, YOUR HONOR 
I 

2 THE COURT LET THE C I D COME INTO EVIDENCE I CAN 

3 LOOK AT IT 

4 MR MIRSHAK THANK YOU, YOUR HONOR 

5 MR BOOZER THANK YOU, YOUR HONOR 

6 CROSS-EXAMINATION 

7 BY MR BOOZER 
~ 

8 Q MRS BROWN, NOW IN YOUR MEETINGS WITH THE APPLICANT 

9 WHAT SPECIFIC ITEMS DID YOU DISCUSS WITH HIM IN PREPARING 

10 FOR THE CASE? 

11 A 

12 Q 

WELL --

AS FAR AS DEFENSES. FACTS OF THE CASE, ELEMENTS THAT 

13 THEY WERE REQUIRED TO PROVE? 

14 A WELL, I MEAN, OBVIOUSLY, WE DISCUSSED WHAT HE WAS 

15 CHARGED WITH I DISCUSSED WITH HIM THE EVIDENCE THAT THE 

16 STATE HAD WAS ESSENTIALLY HER IDENTIFICATION OF HIM AS 

17 BEING THE PERSON WHO TOOK HIM -- I MEAN. TOOK HER FROM HER 

18 HOME AND WHO SEXUALLY ASSAULTED HER I DISCUSSED WITH HIM 

19 THE FACT THAT SHE GAVE VERY SPECIFIC DETAILS OF THE INSIDE 

20 OF HIS HOME 

21 MS SMITH YOUR HONOR. I ASKED HER TO -- I WOULD 
I 

22 OBJECT AND ASK THAT SHE GAVE SPECIFIC DATES OF WHEN THESE 

23 CONVERSATIONS TOOK PLACE 

24 THE COURT OVERRULED GO AHEAD 

25 THE WITNESS THANK YOU WE DISCUSSED THE FACT THAT 
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SHE HAD MADE SPECIFIC DESCRIPTIONS OF THE INSIDE OF HIS 

HOME WE DISCUSSED WHAT THE ELEMENTS THE STATE HAD TO 

PROVE AND THE FACTS THAT THEY WERE SEEKING TO USE TO PROVE 

MY CASE 

Q MRS BROWN, DID HE EVER TELL YOU THAT SHE WAS NEVER 

AT HIS HOUSE? 

A YES 

Q OKAY BUT SHE WAS ABLE TO TESTIFY TO ALL OF THESE 

SPECIFICS OF THE HOME, IS THAT CORRECT? 

A THAT'S CORRECT 

Q NOW, YOU HIRED A PRIVATE INVESTIGATOR? 

A NO I HAVE ~~ WE -- OUR OFFICE HAS TWO 

INVESTIGATORS ON STAFF 

Q OKAY AND DURING YOUR INVESTIGATION DID THE 

APPLICANT EVER TELL YOU OR INDICATE THAT HE HAD AN ALIBI 

WITNESS? 

A HE DID NOT TELL ME, NO 

a DID THE APPLICANT DISCUSS WITH YOU THIS ROBINA REED? 

A NO 

Q IF HE HAD TOLD YOU ABOUT ROBINA REED AND SAID THIS IS 

AN ALIBI WITNESS, THIS IS SOMEONE I WANT YOU TO 

INVESTIGATE, WOULD YOU HAVE HAD INVESTIGATED THAT PERSON 

OR HAD YOUR INVESTIGATOR INVESTIGATE THAT PERSON? 

A YES 

a WAS THERE ANY REASON TO SUBPOENA ROBINA REED? 
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1 A NOT THAT I KNEW OF AT THE TIME 

2 Q OKAY NOW, WERE YOU PROVIDED WITH AND GIVEN ACCESS 

3 TO ALL OF THE STATE'S EVIDENCE THAT THEY HAD? 

4 A 

5 Q 

YES 

DID YOU GO OVER ALL OF THAT EVIDENCE WITH YOUR 

6 CLIENT? 

7 A AS I TESTIFIED BEFORE I WENT OVER WITH HIM WHAT WAS 

8 THERE I DON'T SPECIFICALLY RECALL IF I PLAYED A TAPE FOR 

9 HIM OR IF I SHOWED HIM PHOTOGRAPHS I WOULD HAVE 

10 SUMMARIZED FOR HIM WHAT THE STATE HAD AND. CERTAINLY. WHAT 

11 THEY INTENDED TO USE AGAINST HIM AT TRIAL 

12 Q NOW, I BELIEVE DR GIBBS TESTIFIED AT THE TRIAL, AND 
I 

13 DID SHE TESTIFY THAT THE~E WAS MEDICAL EVIDENCE CONSISTENT 

14 WITH A SEXUAL ASSAULT? 

15 A I BELIEVE THAT HER TESTIMONY AT TRIAL WAS THAT IT WAS 

16 CONSISTENT SHE DESCRIBED THE TRAUMA THAT SHE DISCOVERED, 
I 

17 AND I BELIEVE THAT SHE DID TESTIFY THAT IT WAS CONSISTENT 

18 WITH A SEXUAL ASSAULT 

19 Q AND SHE EVEN TESTIFIED TO THE FACT THAT THERE WERE 
I 

20 INJURIES IN THE VICTIM'SI MOUTH CONSISTENT WITH A SEXUAL 

21 ASSAULT. IS THAT CORRECT? 

22 A 

23 Q 

I BELIEVE THAT'S CORRECT 

GOING TO THE VIDEOTAPE OR THE SURVEILLANCE TAPE FROM 

24 THE B P STATION. WAS THE CLERK - - THE STORE CLERK - - ABLE 

25 TO MATCH UP THE TIME ON THE VIDEOTAPE EVEN THOUGH IT WAS 

(" 
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ALLEGEDLY OFF WITH THE ACTUAL TIME? 00 YOU RECALL? 

A I RECALL THAT THERE WAS TESTIMONY TO THAT NATURE I 

DON'T SPECIFICALLY RECAll WHAT THE TESTIMONY WAS WITHOUT 

LOOKING AT IT IN THE TRANSCRIPT 

Q I BELIEVE SOME OF THAT TESTIMONY IS ON PAGE 143, YOUR 

HONOR, WITH MS WARREN? 

A YES 

Q ARE YOU ON PAGE 143? 

A YES 

Q IF YOU COULD READ LINE 7 THROUGH 16 

A "ANSWER THE DATE MIGHT BE OFF, TOO, BECAUSE WE'VE 

HAD -- WE'VE HAD SOME PROBLEMS EVERY NOW AND THEN WITH THE 

VCR NOT PUTTING THE RIGHT DATE ON, BUT IF WE HAVE WHAT 

WE CALL INTERFACINGS IN OUR CAMERAS AND IN OUR REGISTERS, 

AND WHAT AN INTERFACING IS WHEN A CUSTOMER PURCHASES AND I 

CAN ALWAYS -- IF THE DATE IS NOT RIGHT, THEN I CAN ALWAYS 

DO THIS I CAN PULL THE VIDEO UP, GO TO THE INTERFACING, 

AND ON THE INTERFACING IT WILL GIVE ME THE NAME OF MY 

LOCATION, WHAT THE PERSON, WHAT THEY BOUGHT, THE DATE AND 

THE TIME, AND THAT'S HOW I KNEW I HAD THE PROPER TAPE WAS 

BECAUSE -- QUESTION YOU COMPARED THE INTERFACING IS 

THAT INTERFACING ON THE CASH REGISTER? ANSWER YES, 

MA'AM " 

AND THIS 

THE COURT WHAT PAGE IS THAT? 
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1 THE WITNESS IT IS 143 THIS WAS DIRECT EXAM BY 

2 MS BRISBIN QUESTION AT LINE 20 "SO, YOU COMPARED THE 

3 TAPE WITH THE INTERFACING ON THE CASH REGISTER TO COME UP 

4 WITH THE DATE? ANSWER YES, MA I AM QUESTION OKAY 

5 SO, WHAT DID YOU DO WITH THE TAPE FROM THAT DATE? ANSWER 

6 WELL, I TOOK IT - - QUESTION AFTER DETERMINING WHICH TAPE 

7 WENT WITH THAT DATE? ANSWER WELL, I PUT IT - - I PUT 

8 IT 

9 a I'M SORRY I THINK THAT THAT IS GOOD THANK YOU 

10 GOING BACK TO THE FINGERPRINTS, I THINK, THAT WERE 

11 DISCUSSED--

12 THE COURT WELL, DID YOU CROSS EXAMINE THAT 

13 PERSON -- MS WARREN? THE TRANSCRIPT SAYS YOU DIDN'T 

14 THE WITNESS NO, I DID NOT 

15 THE COURT ANY PAR~ICULAR REASON WHY? WERE_YOU 

16 SATISFIED WITH WHAT HER EXPLANATION WAS? 

17 THE WITNESS YES, SIR 

18 Q MRS BROWN, GOING BACK TO THE FINGERPRINTS THAT WERE 

19 RAISED EARLIER, DO YOU RECALL IF THERE WAS A PROBLEM WITH 

20 OBTAINING FINGERPRINTS FROM THE HOME OR THE CAR? 

21 A MY RECOLLECTION IS THAT THEY MADE ATTEMPTS TO DO SO, 

22 BUT THEY DID NOT FIND ANYTHING OF VALUE TO MAKE 

23 IDENTIFICATIONS WITH 

24 Q NOW, AT THE TRIAL DID YOU RAISE THE ISSUE THAT THERE 

25 WAS NO 0 N A FOUND? 
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1 A I BELIEVE SO 

2 a AND JUST BECAUSE NO 0 N A IS FOUND DOES THAT MEAN 

3 THAT IT IS CONCLUSIVE THAT THERE WAS NOT A RAPE OR A 

4 SEXUAL ASSAULT? 

5 A IN MY EXPERIENCE TRYING THESE KIND OF CASES, NO 

6 I'VE HAD CASES BEFORE WHERE THERE'S NOT BEEN 0 N A 

7 EVIDENCE TO BE FOUND, AND THAT'S ALWAYS SOMETHING THAT'S 

8 USED, BUT IT'S NOT CONCLUSIVE 

9 a NOW, DID THE VICTIM ALSO IDENTIFY THE APPLICANT IN A 

10 PHOTO LINE-UP? 

11 A I BELIEVE SO 

12 MR BOOZER THE COURT'S INDULGENCE, YOUR HONOR 

13 THE WITNESS I WOULD HAVE TO CHECK MY NOTES TO BE 

14 ABSOLUTELY SURE ON THAT 

15 THE COURT REFER HER TO WHERE YOU WANT TO ASK HER 

16 MR BOOZER I'M SORRY, YOUR HONOR? 
I 

17 THE COURT IF YOU KNOW THE ANSWER TO THAT, WHERE IS 

18 IT IN THE TRANSCRIPT? THERE WAS A NEIL VERSUS BIGGERS 

19 LINE-UP HEARING 

20 MR BOOZER YOUR HONOR, I BELIEVE IT IS 283, YOUR 

21 HONOR 

22 THE COURT AND 276 SHE WAS 90 PERCENT SURE 

23 a MRS BROWN, DID THE CLERK ALSO IDENTIFY MR WALKER IN 

24 THE VIDEOTAPE? 

25 A YES 
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2 

MR BOOZER 

THE COURT 

THANK YOU, YOUR HONOR 

REDIRECT, IF ANY 

3 RECROSS-EXAMINATION 

4 BY MS SMITH 
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5 a WELL, JUST BECAUSE THE MAN MAY HAVE BEEN AT THE B P 

6 ON THAT DAY AND THE CLERK MIGHT HAVE IDENTIFIED HIM 

7 DOESN'T MEAN THAT HE DID THE ACTS THAT FOLLOWED, DID IT? 

8 A 

9 a 

10 A 

11 a 

NO 

IN FACT, HE WAS A REGULAR CUSTOMER, WASN'T HE? 

THAT'S WHAT THE TESTIMONY WAS, YES, MA'AM 

NOW, YOU BEGAN BY ANSWERING MR BOOZER'S QUESTION 

12 ABOUT WHAT YOU TALKED TO MR WALKER ABOUT? 

13 A YES 

14 a NOW, DO YOU SPECIFICALLY RECALL THIS, OR DID YOU TELL 

15 US WHAT YOU GENERALLY -- HOW YOU GENERALLY INTERVIEW YOUR 

16 CLIENTS? 

17 A BOTH 

18 a BUT YOU DON'T KNOW HOW MANY TIMES YOU MET WITH HIM? 

19 A 

20 Q 

21 A 

22 Q 

NO 

YOU THINK IT WAS ONE TIME? 

I NEVER SftID THAT I THOUGHT IT WAS ONE TIME 

I BELIEVE YOU SAID YOU THINK IT WAS THE TIME -- THE 

23 ONE TIME BEFORE THE HEARING STARTED? 

24 A NO I TOLD YOU THAT THAT WAS ONE OF THE TIMES THAT I 

25 MET WITH HIM I SPOKE WITH MR WALKER AND MET WITH HIM ON 
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SEVERAL OCCASIONS I CANNOT TELL YOU SPECIFICALLY HOW 

MANY 

Q DO YOU RECALL THAT MR WALKER HAD A ROOMMATE? 

A IN HIS HOUSE? 

Q YES 

A I DON'T RECALL THAT I THINK THAT HE MENTIONED THAT 

Q WELL, YOU HAVE NOTES ABOUT A MAN NAMED DOUG, DON'T 

YOU? 

MR BOOZER I AM GOING TO HAVE TO OBJECT TO THE 

RELEVANCE 

CROSS 

THE COURT SURE THAT'S NOT IN RESPONSE TO THE 

MS SMITH WELL, SIR 

THE COURT SUSTAINED 

MS SMITH MAY I EXPLAIN? 

THE COURT YOU MAY YOUR REDIRECT HAS TO BE IN 

RESPONSE TO THE CROSS EXAMINATION THAT DID NOT COME UP 

MS SMITH WELL, JUST BECAUSE THE WOMAN CAN IDENTIFY 

THE INSIDE OF THE HOUSE DOESN'T MEAN THAT THAT SPECIFIC 

ACT OCCURRED WITH HIM HE SAID HE HAD NEVER HAD HER IN 

THE HOUSE THAT DOESN'T MEAN THAT DOUG DIDN'T HAVE HER IN 

THE HOUSE EVER 

THE COURT ALL RIGHT I'LL LET YOU ASK IT 

Q DID YOU TALK TO DOUG? 

A I DID NOT TALK TO DOUG, NO 
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DID YOU TRY TO LOCATE DOUG? 

I DID NOT, NO 
I 

AND YOUR INVESTIGATOR DIDN'T EITHER, DID HE? 
I DON'T KNOW 

DID YOU SEND DOUG A SUBPOENA? 

NO? 

THE COURT IS DOUG 'HERE TODAY? 

MS SMITH NO AND IT WOULD HAVE BEEN A LOT EASIER 
9 TO FIND DOUG SEVERAL YEARS AGO THAN IT WOULD BE FOR ME 

10 TODAY, RIGHT? 
I 

11 THE COURT WELL, WHO KNOWS THAT, MA'AM? MOVE ALONG 
12 Q NOW, DIDN'T DR GIBBS ALSO TESTIFY THAT THE TRAUMA OR 

13 HOWEVER SHE DESCRIBED THE APPEARANCE OF MS - - OF THE 

14 VICTIM MS SANDERS -- WAS ALSO CONSISTENT WITH A WOMAN WHO 

15 HAD GONE THROUGH MENOPAUSE? DO YOU RECALL THAT? 

16 A I BELIEVE I EXPLORED THAT POSSIBILITY WITH HER ON 

17 CROSS EXAMINATION 

18 Q SO, THERE WAS NO EVIDENCE OF -- THIS WAS A PURELY 

19 CIRCUMSTANTIAL CASE, WASN'T IT? 

20 A I DON'T KNOW THAT I WOULD CLASSIFY IT AS A PURELY 

21 CIRCUMSTANTIAL CASE I DON'T THINK THAT WHEN YOU HAVE 

22 SOMEONE DIRECTLY IDENTIFYING SOMEONE AS THE PERSON WHO 

23 COMMITTED A SEXUAL ASSAULT ON THEM THAT THAT WOULD -- I 

24 BELIEVE lHAT THAT WOULD BE CONSIDERED DIRECT EVIDENCE 

25 Q SOMEONE WHO SMELLED OF ALCOHOL WHEN THEY SPOKE TO THE 

r 



1 POLICE A FEW HOURS AFTER IT HAPPENED? 

2 A I AM NOT CLASSIFYING HOW CREDIBLE IT IS I AM JUST 

3 JUST SAYING I BELIEVE THAT WOULD BE CONSIDERED DIRECT 

4 EVIDENCE 

5 Q BUT YOU SHOULD HAVE CHALLEGED HER CREDIBILITY AT 

6 TRIAL, SHOULDN'T YOU? 

7 A I COULD HAVE AND I BELIEVE I DID IN OTHER WAYS 

8 Q WELL, YOU DIDN'T CHALLENGE HER ON THE ALCOHOL FACTS, 

9 DID YOU? 

10 A I DID NOT CHALLENGE HER ON HER GOING INTO TREATMENT 

11 FOR ALCOHOL, BUT I DID CHALLENGE HER WITH HER TESTIMONY OF 

12 HIM PROVIDING HER ALCOHOL DURING THE COURSE OF THAT NIGHT 

13 I CHALLENGED HER ON HER TESTIMONY THAT HE ALLOWED HER TO 

14 SMOKE CIGARETTES I CHALLENGED HER ON HER CREDIBILITY BY 

15 HER TESTIMONY THAT HE ALLOWED HER TO GRAB HER PURSE AS SHE 

16 WAS HEADING OUT THE DOOR 

17 THE COURT BUT NOT ON THE ALCOHOL TREATMENT? 

18 THE WITNESS NOT ON THE ALCOHOL TREATMENT THAT I 

19 RECALL 

20 Q BUT WHETHER SHE WAS IMPAIRED AND COULD MAKE A GOOD 

21 IDENTIFICATION? 

22 MR BOOZER YOUR HONOR, I WOULD OBJECT I THINK 

23 SHE'S ANSWER ALL OF THESE QUESTIONS 

24 THE ~OURT SHE HAS SUSTAINED MOVE ALONG YOU 

25 COVERED THAT POINT VERY THOROUGHLY 
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1 MS SMITH THAT'S ALL I HAVE, YOUR HONOR 

2 MR MIRSHAK YOUR HONOR, ONE, PLEASE 

3 MS SMITH THAT'S ALL I HAVE, YOUR HONOR 

4 THE COURT YOU MAY STEP DOWN 

5 MR BOOZER ONE QUESTION, YOUR HONOR, VERY BRIEFLY 
I 

6 THE COURT NEXT WITNESS YOU MAY STEP DOWN 

7 MR MIRSHAK ROBINA REED, PLEASE 

8 THE COURT COME AROUND, PLEASE GOOD MORNING PUT 

9 YOUR LEFT HAND ON THE BIBLE AND RAISE YOUR RIGHT 

10 ROBINA REED, AFTER BEING DULY SWORN, TESTIFIED 
11 AS FOLLOWS 

I 12 THE COURT R-E-E-D? 

13 THE COURT ARE YOU KIN TO IZZY AND CLYDE 

14 THE WITNESS NO 

15 THE COURT FROM ELKO? 

16 THE WITNESS NO 

17 THE COURT DO YOU KNOW THEM? 

18 THE WITNESS NO 

19 THE COURT WHERE ARE YOU FROM? 
I 

20 THE WITNESS NEW YORK 

21 THE COURT NO WONDER 

22 MR MIRSHAK SHE'S GOT DENMARK ROOTS, THOUGH, JUDGE 

23 DIRECT EXAMINATION 
24 BY MR MIRSHAK 

25 Q STATE YOUR NAME FOR THE RECORD, PLEASE 
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1 A ROBINA MAE REED 

AND, MS REED, WHERE DO YOU LIVE? 

IN DENMARK 

DENMARK, SOUTH CAROLINA? 

YES 
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2 Q 

3 A 

4 Q 

5 A 

6 Q AND DO YOU KNOW WHERE THE RAINBOW B P GAS STATION 

7 IS? 

8 A 

9 Q 

10 A 

11 Q 

YES 

AND HOW LONG HAVE YOU LIVED IN DENMARK? 

SINCE 1988 

OKAY 50, YOU'VE LIVED IN DENMARK ALMOST 19 YEARS A5 

12 WE SIT HERE TODAY? 

13 A YES 

14 Q WERE YOU LIVING IN DENMARK, SOUTH CAROLINA IN MARCH 

15 OF 2002? 

16 A YES 

17 Q 

18 A 

19 Q 

20 2002? 

NOW, DO YOU KNOW JOSEPH WALKER? 

YES 

HOW LONG DID YOU KNOW MR WALKER PRIOR TO MARCH OF 

21 A I KNOW HIM FOR ABOUT TWO YEARS 

22 Q OKAY NOW, FROM MARCH -- WHERE DO YOU WORK? 

23 A I WORK AT HARDEES 

24 Q AND IS THAT THE HAROEES ON US 78 AS YOU'RE COMING 

25 DOWN HERE FROM WILLISTON, BLACKVILLE? 



1 A 

2 a 
3 A 

4 a 
5 A 

6 a 
7 A 

8 a 
9 A 

YES 

AND YOU GO RIGHT BY,IT ON THE RIGHT? 

YES 

COMING ON DOWN HERE TO BAMBERG? 

RIGHT 

IS THAT CORRECT? 

THAT'S CORRECT 

HOW LONG HAVE YOU WORKED AT THAT HARDEES? 

SINCE 1988 
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10 a OKAY SO, YOU'VE WORKED THERE AS WE SIT HERE TODAY 

11 ALMOST 19 YEARS? 

12 A 

13 a 
14 A 

15 a 

UH-HUH 

HAVE YOU ALWAYS WORKED THERE? 

YES 

HAVE YOU HAD ANY OTHER JOB IN DENMARK OR IN 

16 ORANGEBURG OR AIKEN COUNTY SINCE THAT TIME? 

17 A 

18 IT 

19 a 
20 A 

21 a 

, 

I JUST HAD MY LITTLE CLEANING BUSINESS, BUT THAT'S 

A LITTLE SIDE BUSINESS? 
I 

YEA 

AND WHAT WAS YOUR POSITION AT THE HARDEES IN DENMARK 

22 IN MARCH OF 2002? WHAT POSITION DID YOU HOLD AS AN 

23 EMPLOYEE? 

24 A MANAGER 

25 Q OKAY DID YOU RUN A CERTAIN SHIFT? 
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A I RUN THEM ALL 

Q OKAY SOMETIMES DID YOU WORK DAYSHIFT AND SOMETIMES 

YOU WORKED NIGHTSHIFT? 

A MOSTLY NIGHTSHIFT 

Q OKAY BUT YOU'RE NOT THE OVERALL MANAGER FOR THE 

WHOLE HARDEES, IS THAT CORRECT? 

A THAT'S CORRECT 

Q NOW, PRIOR TO SOMETIME IN JANUARY OR FEBRUARY OF 2007 

HAD YOU EVER MET MYSELF OR MS SMITH BEFORE? 

A NO 

Q HAD YOU EVER TALKED TO US? 

A NO 

Q SINCE MARCH OF 2002 UNTIL MS SMITH -- LET ME BACK 

UP HS SMITH AND I MET WITH YOU AT THE HARDEES -- I 

MEAN, EXCUSE ME WE CALLED YOU ON THE TELEPHONE AT THE 

HARDEES, DID WE NOT? 

A YES, YOU DID 

Q IN FACT, DID I COME BY AND LEAVE MY BUSINESS CARD FOR 

YOU AT THAT HARDEES SOMETIME IN JANUARY OF 2007? 

A YES, MY BOSS GAVE IT TO ME I DON'T KNOW WHAT IT 

WAS I THREW IT IN THE TRASH 

Q YOU DIDN'T CALL ME BACK, DID YOU? 

A NO 

Q YOU THOUGHT IT WAS SOME OLD AUGUSTA LAWYER COMING 

DOWN THERE TO HARRASS YOU, DIDN'T YOU? 
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1 A YES 

2 THE COURT ALL RIGHT ONE AT A TIME PLEASE 

3 MR MIRSHAK THANK YOU, YOUR HONOR 

4 NOW, HOW LONG HAVE YOU LIVED -- WHAT IS YOUR STREET 

5 ADDRESS AGAIN? 

6 THE WITNESS IT WAS 515 FREDERICK, BUT IT IS 296 
7 Q 

9 Q 

10 A 

11 Q 

OKAY ON FREDERICKISTREET, CORRECT? 

HOW LONG HAVE YOU LIVED ON FREDERICK STREET? 

'88, 1988 

OKAY WERE YOU LIVING AT 515 FREDERICK STREET IN 
12 MARCH OF 2002? 

13 A 

14 Q 

YES 

NOW, FROM MARCH OF 2002 UNTIL MS SMITH AND I 

15 CONTACTED YOU HAD ANYONE 'FROM EITHER -- WELL, FIRST OF 
I 

16 ALL, HAD ANYONE EVER CONTACTED YOU ABOUT ANY ALLEGED CRIME 

17 INVOLVING JOSEPH WALKER? 

18 A NO 

19 Q OKAY DID -- YOU HEARD THAT LADY WHO JUST TESTIFIED 

20 I THINK SHE'S LEFT NOW -- KELLEY BROWN? 

21 A 

22 a 
23 A 

24 Q 

I DON'T KNOW HER 

DID YOU EVER HAVE ANY CONTACT FROM KELLEY BROWN? 

NO 

DID YOU EVER HAVE ANY CONTACT FROM AN INVESTIGATOR 

25 NAMED BENNIE WILLIAMS? 



1 A 

2 Q 

NO 

NOW, DID YOU EVER HAVE ANY CONTACT FROM THE AIKEN 

3 

4 
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11 

12 

13 

14 

COUNTY OR THE ORANGEBURG COUNTY SHERIFF'S DEPARTMENT ABOUT 

ANY CRIME INVOLVING HR WALKER? 

A NOPE 

Q DID YOU EVER HAVE ANY CONTACT FROM THE AIKEN COUNTY 

SOLICITOR'S OFFICE, MS BRENDA BRISBIN, OR ANYBODY WORKING 

IN HER OFFICE? 

A NO 

Q ARE YOU HERE TO TELL THE TRUTH TODAY, MA'AM? 

A YES 

Q NOW, I AM GOING TO SHOW YOU WHAT'S BEEN MARKED AS 

PLAINTIFF'S EXHIBIT 3, AND I AM GOING TO ASK YOU TO ASSUME 

THAT THIS WAS FOUND IN MR WALKER'S TRASHCAN ON THE --

15 THAT WAS PROVIDED TO US IS THAT YOUR NAME AND ADDRESS? 

16 A YES 

17 Q NOW, DO YOU KNOW WHAT THIS PARTICULAR RECEIPT WAS 

18 FROM? 

19 A THAT'S AN OLD BILL I PAID YEA, THAT'S IT 

20 Q BUT YOU DON'T KNOW WHAT SPECIFIC BILL IT WAS? 

21 A NO 

22 Q OKAY AND IF I TELL YOU THAT WE BELIEVE THAT THE 

23 STATE'S EVIDENCE IS THAT THIS WAS FOUND IN MR WALKER'S 

24 TRASHCAN AND WHEN THE POLICE OFFICERS SEARCHED HIS HOUSE, 

25 DO YOU HAVE ANY REASON TO BELIEVE THAT THIS CAME FROM YOUR 
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1 HOUSE? 

2 A 

3 Q 

4 A 

5 Q 

YES, THAT CAME FROM MY HOUSE 

BUT, ORIGINALLY, IT WAS IN YOUR HOUSE? 
YES 

DO YOU KNOW IF YOU ICARRIED IT TO MR WALKER'S HOUSE 
6 OR DID HE CARRY IT THERE? 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

HE CARRIED IT THERE HE BURNED MY TRASH 

HE BURNED YOUR TRASH? 

YES 

OKAY DID HE ALSO BURN YOUR YARD OFF AT TIMES? 
YES 

WHAT IS THE PURPOSE OF BURNING OFF YOUR YARD? 

SO MY GRASS WOULD COME BACK PRETTY 

NOW, DID HE DO THAT ON MORE THAN ONE OCCASION? 

YEA, MORE THAN ONE TIME 
I 

I 

TELL JUDGE EARLY, IF YOU WILL, WHAT WAS YOUR 

17 RELATIONSHIP -- WHAT -- WITH MR WALKER IN MARCH OF 2002? 
18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

WE WAS LOVERS 

OKAY WERE Y'ALL BOYFRIEND AND GIRLFRIEND? 
YES 

WOULD HE SPEND THE NIGHT AT YOUR HOUSE? 
YES 

HOW OFTEN WOULD HE STAY AT YOUR HOUSE? 

HE HAD A KEY HE COULD COME ANYTIME, BUT HE COME ON 

25 THE WEEKENDS AND WAIT ON ME ON THE WEEKDAYS WHEN I GET OFF 



1 

2 

3 

4 

5 

6 

7 

8 
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OF WORK AND TAKE ME HOME 

a YOU ACTUALLY GAVE HIM A KEY? 

A UH-HUH 

Q DID YOU HAVE A CAR? 

A IT BROKE 

Q BACK IN MARCH OF 2002 DID YOU HAVE A CAR? 

A YES 

a OKAY BUT IT WAS BROKEN? 

A YEA 
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10 

11 

12 

13 

14 

Q WOULD HR WALKER COME TO THE HARDEES AND WAIT ON YOU 

TO TAKE YOU HOME? 

A YES 

Q OKAY NOW, DID YOU HAVE ANYBODY ELSE LIVING WITH YOU 

AT YOUR HOUSE? 

15 A 

16 Q 

17 A 

18 a 
19 A 

20 Q 

I HAD MY SON 

WHAT IS HIS NAME? 

AUBRY 

AND HOW OLD IS HE NOW? 

HE JUST MADE 21 

OKAY SO, IN MARCH OF 2002 HE WAS ABOUT 15 YEARS 

21 OLD, IS THAT RIGHT? 

22 A YES 

23 Q FIFTEEN OR SIXTEEN? 

24 A YES 

25 Q WOULD MR WALKER SPEND THE NIGHT AT YOUR HOUSE WITH 
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1 YOUR SON AND YOU THERE? 

2 A YES 

3 Q WHERE DID MR WALKER -- LET ME BACK UP FROM -- DID 

4 YOU LOSE CONTACT WITH HR WALKER? 

5 A 

6 Q 

YES 

NOW, DO YOU NOW KNOW THAT HE WAS ARRESTED AND CHARGED 

7 WITH THESE CRIMES SOMETIME IN LATE MARCH OF 2002, IS THAT 

8 RIGHT? 

9 A 

10 Q 

YES 

SINCE MARCH OF 2002 UNTIL MS SMITH AND I CONTACTED 

11 YOU DID YOU EVER HAVE ANY CONTACT BY TELEPHONE OR IN 

12 PERSON WITH MR WALKER? 

13 A 

14 Q 

15 A 

16 Q 

NO I THOUGHT HE GOT TIRED OF MY MOUTH SO I -­

YOU JUST THOUGHT HE:TOOK OFF? 

YEA 

OKAY 

17 THE COURT YOU DIDN'T KNOW HE WAS ARRESTED? 

18 THE WITNESS NO 

19 Q OKAY NOW --

20 THE COURT YOU KNOW HE WENT TO JAIL? 

21 THE WITNESS I AIN'T KNOWED NOTHING 

22 THE COURT WHEN DID YOU FIND OUT HE WENT TO JAIL? 

23 THE WITNESS WHEN THEY GOT A THING IN THE MAIL -- A 

24 ChECK I THOUGHT IT WAS A CHILD SUPPORT I DIDN'T KNOW 
I 
I 

25 WHAT IT WAS THEN THEY LEFT A CARD AT THE JOB -- AT MY 
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1 JOB MY BOSS TOLD ME AND I AIN'T KNOW WHAT IT WAS SO, I 

2 SAID IT MUST BE A CASE ON MY JOB I SAID I AINAT GOING TO 

3 BE NO WITNESS I THREW IT IN THE GARBAGE 

4 THE COURT YOU'RE TALKING ABOUT WITH MR MIRSHAK? 

5 THE WITNESS YEA 

6 Q YOU'RE TALKING ABOUT FIVE YEARS LATER, IS THAT 

7 CORRECT? 

8 A 

9 Q 

YEA 

WE SENT YOU A SUBPOENA AND A SUBPOENA CHECK FOR, I 

10 DON'T KNOW, 30 OR $35, IS THAT RIGHT? 

11 THE COURT THE QUESTION IS ONCE HE QUIT COMING 

12 AROUND IN MARCH YOU DIDN'T MAKE ANY INQUIRIES AS TO WHERE 

13 HE WAS, WHY HE DIDN'T COME AROUND? 

14 THE WITNESS NO, BECAUSE 1 GOT TIRED HE GOT TIRED 

15 OF MY MOUTH WE GOT IN AN ARGUMENT I TOLD HIM HE NEEDED 

16 TO GET LOST SO, I THOUGHT HE JUST GOT LOST AT THE TIME 

17 I THOUGHT HE TOOK ME SERIOUS, AND THE WAY I WORK A LOT I 

18 DIDN'T REALLY HAVE THE TIME 

19 Q OKAY DID ANYBODY TALK -- WELL, LET ME BACK UP IN 

20 MARCH OF 2002 PRIOR TO, IF YOU NOW KNOW HE WAS ARRESTED DO 

21 YOU KNOW WHERE MR WALKER WAS WORKING? 

22 A HE WORKED AT A CONSTRUCTION LIKE BUILDING 

23 SCHOOLHOUSES -- WAGENER 

24 Q WAGENER, SOUTH CAROLINA? 

25 A I THINK SO, YEA, WAGENER I WENT OUT THERE A COUPLE 



1 OF TIMES 

YOU HAD BEEN TO THERE? 

UH-HUH 

HAD YOU ALSO BEEN TO HIS HOUSE? 

YES 
I 

HAD YOU SPENT THE NIGHT AT HIS HOUSE? 

OF COURSE 
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2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q OKAY HOW LONG DID THIS RELATIONSHIP WITH MR WALKER 
9 GO ON? 

10 A A GOOD WHILE 

11 THE COURT HOW LONG IS A GOOD WHILE? 

12 THE WITNESS WE WAS TOGETHER OVER A YEAR 

13 Q OKAY 

14 A 

15 Q 

AND THEN AFTER THAT, THAT WAS IT I AIN'T SEEN HIM 

NOW, AT THE FIRST OF MARCH -- THE FIRST WEEKEND OF 

16 MARCH OF 2002 WERE YOU AND MR WALKER STILL INVOLVED IN A 

17 SEXUAL RELATIONSHIP? 

18 A 

19 Q 

20 A 

21 Q 

OF COURSE 

AND WE'RE NOW FIVE YEARS LATER, IS THAT CORRECT? 

YEA 

OKAY AT THE TIME BEFORE HE DISAPPEARED HAD 

22 MR WALKER BEEN SPENDING WITH NIGHT WITH YOU ON THE 

23 WEEKENDS AND ON SATURDAY NIGHT? 

24 A YES, HE HAS 

25 Q OKAY HAD THAT BEEN GOING ON EVERY WEEKEND FOR SIX 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

39&8 

MONTHS TO A YEAR? 

A YEA 

Q AND WOULD HE STAY THERE DURING THE WEEK? 

A UH-HUH 

Q OKAY NOW, IF YOU WERE WORKING -- IF -- YOU WERE 

GENERALLY WORKING ON SATURDAY NIGHTS WHAT SHIFT? 

A SECOND 

Q WHAT IS THE SECOND SHIFT HOURS? 

A IT STARTED OUT AT 2 O'CLOCK 'TIL 11 

Q OKAY AND WOULD MR WALKER COME TO YOUR PLACE OF 

BUSINESS WHILE YOU WERE ON SHIFT? 

A YES 

Q AND WHAT WOULD HE DO? 

A SIT DOWN AND DRINK COFFEE, MAYBE MAKE HIM A SALAD, 

AND THEN SOMETIMES IF I AM RUNNING LATE I'LL PUT HIM TO 

WORK SO I CAN GET OUT 

Q WHAT DOES PUT HIM TO WORK MEAN? 

A I MAKE HIM CLEAN UP, HELP ME GET OUT OF THERE, TAKE 

THE TRASH OUT SO I CAN GET OUT THE JOB FASTER 

Q DID YOU PAY HIM TO DO THAT AT HARDEES? 

A I AIN'T GOT TO PAY HIM 

Q PARDON ME? 

A NO, I AIN'T PAID HIM 

Q THEY WOULDN'T LET YOU WRITE HIM A CHECK? 

A NO 



3~ 

1 THE COURT ALL RIGHT MR MIRSHAK, GET TO THE 

2 $64,000 QUESTION 

3 Q MS REED, WERE YOU SPENDING THE NIGHT WITH MR WALKER 
, 

4 IN THE FIRST WEEKEND OF MARCH OF 2002 ON THE WEEKEND OF 

5 MARCH 2? 

6 A I GUESS I DID 

7 THE COURT DO YOU KNOW 

8 THE WITNESS THAT'S BEEN A LONG TIME 

9 THE COURT -- MA'AM? 

10 THE WITNESS YES 

11 a OKAY WHEN IS THE LAST TIME THAT YOU SPENT THE NIGHT 

12 WITH HIM AFTER THAT? 

13 A 

14 Q 

THAT'S A SUNDAY IN MARCH, I DON'T KNOW 
I 

OKAY DID YOU EVER AFTER -- OKAY AT SOME POINT 

15 THEN HE JUST DIDN'T SHOW UP ANYMORE? 

16 A RIGHT 

17 THE COURT DID HE SHOW UP ANYMORE AFTER THAT 

18 PARTICULAR WEEKEND, THE FIRST WEEKEND IN MARCH? 

19 THE WITNESS YEA, HE SHOW BACK UP 

20 THE COURT WHEN WAS HE ARRESTED? 

21 MR MIRSHAK MARCH 22, YOUR HONOR I THINK THAT'S 

22 CORRECT THE STATE WILL CORRECT HE IF I AM WRONG 

23 THE COURT GO AHEAD, 

24 Q OKAY DO YOU -- ON THAT WEEKEND -- THAT WAS SPRING 

25 WAS COMING UP, IS THAT RIGHT? IS THAT WHEN YOU WOULD BURN 
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OFF YOUR YARD? 

A YEA 

a DID MR WALKER -- DO YOU RECALL MR WALKER BURNING 

OFF YOUR YARD? 

A YES 

a OKAY DID YOU LEAVE HIM THERE WITH THE YARD BURNING? 

7 A 

8 a 
YES 

WHAT DID YOU TELL HIM ABOUT WHAT KIND OF JOB HE OUGHT 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

TO DO? 

A I SAID HE BETTER DO A NEAT JOB I DON'T LIKE NOTHING 

SLOPPY 

a DID Y'ALL KID AROUND ABOUT THAT? 

A YEA, I BE SERIOUS THOUGH 

a DID YOU LEAVE HIM -- ON THE FRIDAY NIGHT HAD HE BEEN 

THERE AFTER WORK? 

A YEA, I LEAVE HIM THERE 

a YOU NEVER GOT YOUR KEY BACK, DID YOU, BECAUSE HE WAS 

ARRESTED? 

A NOPE 

Q DID YOU TRUST HIM WITH THAT KEY? 

A YES 

a DID HE EVER TAKE ANYTHING OUT OF YOUR HOUSE THAT HE 

23 WASN'T SUPPOSED TO? 

24 A NO 

25 a WHERE WOULD HE TAKE YOUR TRASH WHEN HE WAS GOING TO 

I 

I 

I 
I 
I 



1 GO BURN IT? 

2 A I GUESS HE TAKE IT TO HIS HOUSE I DIDN'T CARE AS 

3 LONG AS HE BURNED IT 

4 Q DO Y'ALL HAVE TRASH PICKUP ON FREDERICK STREET? 

5 A YES, BUT I USUALLY BURN MY PAPERS BUT WE GET TRASH 

6 MR MIRSHAK OKAY ONE MINUTE, PLEASE, YOUR HONOR 

7 LET ME ASK YOU A QUESTION DO YOU HAVE DOGS? 
I 

8 THE WITNESS YES 

9 Q 

10 A 

11 Q 

DID YOU HAVE DOGS IN MARCH OF 2002? 

YES 

WHAT KIND OF SIGN DID YOU HAVE ON YOUR DOOR, ON YOUR 

12 GATE? 

13 

14 

15 

A IT SAYS IF YOU CAN RUN 3 2 SECONDS OR SOMETHING LIKE 
I 

THAT IT'S ON THERE 

Q IF YOU CAN'T RUN IN 3 2 SECONDS, DON'T COME THROUGH 

16 THIS GATE? 

17 A 

18 a 

19 A 

20 a 

YEA 

WHAT KIND OF DOGS DID YOU HAVE? 

I HAD A ROTTWEILER 

OKAY IS THAT SOMETIMES, ALSO -- IS THAT LIKE A PIT 

21 BULL? IT WASN'T A PIT BULL IT WAS A ROTTWEILER? 

22 A IT WASN'T A PIT BULL IT IS A BIG BLACK DOG 

23 THE COURT I KNOW WHAT A ROTTWEILER IS MOVE ALONG 

24 a OKAY WOULD YOU LEAVE MR WALKER THERE WITH THE DOG? 

25 A YES 
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1 Q OKAY ANY PROBLEMS WITH THAT? 

2 A NO 

3 Q ONE MINUTE, PLEASE MR WALKER HADN'T TALKED TO YOU 

4 ABOUT THIS CASE SINCE YOU LAST HAD CONTACT WITH HIM IN 

5 

6 

MARCH OF 2002? 

A I HADN'T SEEN HIM AT ALL 

7 Q HE HADN'T CALLED YOU UP AND TOLD YOU WHAT TO SAY HERE 

8 TODAY? 

9 A NO 

10 MR BOOZER YOUR HONOR, I THINK SHE'S ALREADY 

11 ANSWERED THIS 

12 MR MIRSHAK I'LL WITHDRAW THE QUESTION WELL, I'M 

13 NOT 

14 THE COURT NO THAT'S A GOOD QUESTION 

15 Q HAS HE CONTACTED YOU IN ANY WAY 

16 THE COURT SHE'S ANSWERED THAT 

17 MR MIRSHAK THANK YOU, YOUR HONOR ONE MINUTE, 

18 PLEASE DURING -- I'LL WITHDRAW IT THANK YOU, YOUR 

19 HONOR 

20 THE COURT MS REED, DO YOU KNOW THAT UNDER SOUTH 

21 CAROLINA LAW THAT IF YOU GIVE FALSE TESTIMONY UNDER OATH I 

22 CAN PUT YOU IN JAIL FOR FIVE YEARS AND FINE YOU $10,OOO? 

23 THE WITNESS YEP 

24 THE COURT KNOWING THAT IS WHAT YOU TOLD US THE 

25 ABSOLUTE TRUTH TODAY? 
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1 THE WITNESS YES, SIR 

2 THE COURT AND YOU'RE TELLING ME THAT YOU SPENT 

3 MR REED (SIC) WAS STAYING WITH YOU THAT FIRST WEEKEND IN 
4 

5 

6 

7 

MARCH OF 2002? 

THE WITNESS 

THE COURT 

MR BOOZER 

YES 

ANSWER ANY QUESTIONS THE A G HAS 

THANK YOU, YOUR HONOR 

8 CROSS-EXAMINATION 
9 BY MR BOOZER 

10 Q 

11 A 

12 Q 

MS REED-­

YES, SIR? 

DID YOU MARK A CALENDAR EVERYTIME MR WALKER CAME 
13 OVER TO YOUR HOUSE? 

14 A 

15 Q 

16 A 

NO 

SO, Y'ALL SPENT EVERY WEEKEND EVERY NIGHT TOGETHER? 

IT AIN'T EVERY WEEKEND, BUT HE WE STAY THE NIGHT 
I 

17 THEN I GO TO HIS HOUSE AND THEN HE COMES TO STAY AT MY 
18 HOUSE 

19 Q Y'ALL ARE SPENDING EVERY NIGHT AND EVERY WEEKEND 

20 TOGETHER THIS IS YOUR LOVER, BUT YOU DIDN'T KNOW HE WAS 
21 ARRESTED? 

22 A 

23 Q 

24 A 

25 Q 

NO, BECAUSE WE HAD AN ARGUMENT I DIDN'T KNOW 

OKAY DID HE -. 

THEN -. EXCUSE ME 

I'M SORRY GO AHEAD? 

[ 



1 A I WAS JUST SAYING BECAUSE I JUST HAD LOST MY DAUGHTER 

2 IN A CAR WRECK AT THE TIME HE WASN'T SUPPORTIVE FOR ME 

3 SO, I JUST DIDN'T HAVE THE TIME I PUT MOST OF MY TIME AT 

4 THE JOB 

5 Q WHEN DID Y' ALL BREAK UP? 

6 A WE BROKE UP LATE - - IN LATE MARCH 

7 THE COURT WHAT YEAR? 

8 THE WITNESS THAT WAS LIKE 2000 -- MY DAUGHTER DIED 

9 IN 2000, 2002 

10 THE COURT YOU BROKE UP WHEN? 

11 THE WITNESS I AM TRYING TO CALCULATE MY DAUGHTER 

12 DIED IN 2000 ABOUT 2002 

13 Q 2002 IS WHEN Y' ALL BROKE UP? 

14 A YEA 

15 Q YOU KNOW THE EXACT DATE? 

16 A 

17 Q 

NO. SIR 

BUT YOU KNEW HE WAS WITH YOU THAT NIGHT? 

18 

19 

20 

21 

22 

23 

24 

25 

A HUH? 

Q YOU KNEW HE WAS WITH YOU ON MARCH 2? 

A WELL, I KNOW HE WAS WITH ME. BUT I CAN'T SAY A 

PARTICULAR DATE NO, I DON'T KNOW WHAT DATE V'ALL WANT 

Q BUT YOU CAN'T REMEMBER THE DATE Y'ALL BROKE UP? 

A RIGHT 

Q DO YOU KNOW WHAT YOU WERE DOING THE NIGHT OF MARCH 1, 

2002? 



1 A 

2 Q 

NO, I CAN'T GO BACK THAT FAR 

WELL, THAT'S JUST THE DAY BEFORE WHEN YOU SAID 

3 MR WALKER WAS WITH YOU? 

40565 

4 A 

5 a 

6 A 

YOU SAID HE WAS WITH ME, BUT THAT'S ALL I CAN SAY 
I 

SO, YOU DON'T KNOW WHAT YOU WERE DOING MARCH 1, 2002? 

WE COULD HAVE BEEN TOGETHER IN 2002 I DON'T EVEN 
7 KNOW WHAT DAY THAT WAS 

8 Q 

9 A 

10 Q 

BUT YOU DON'T KNOW SPECIFICALLY? 

RIGHT, THAT'S WHAT I'M SAYING 

BUT YOU KNOW SPECIFICALLY RIGHT NOW WHAT YOU WERE 
11 DOING MARCH 2, 2002? 

12 A 

13 Q 

NO. I AIN'T SAID THAT 

SO, YOU DON'T KNOW WHAT YOU WERE DOING MARCH 2. 2002 
14 THAT NIGHT? 

15 THE COURT MA'AM, DO YOU KNOW WHETHER OR NOT YOU 

16 WERE WITH THIS MAN OVER HERE MR WALKER? 

17 THE WITNESS I KNOW WE SPENT A LOT OF DAYS TOGETHER 
18 I CAN'T TELL YOU NO PARTICULAR DAY 
19 Q 

20 A 

21 a 
22 A 

SO YOU CAN'T TELL __ 

A PARTICULAR DAY, RIGHT 

YOU CAN'T TELL US YOU WERE WITH HIM MARCH 2. 2002? 
RIGHT 

23 MR BOOZER THANK YOU, YOUR HONOR NO FURTHER 
24 QUESTIONS 

25 MR MIRSHAK MAY I YOUR, HONOR? 



1 THE COURT SURE 

2 REDIRECT EXAMINATION 

3 BY MR MIRSHAK 

4 Q PRIOR TO THE LAST TIME THAT SAW MR WALKER DID V'ALL 

5 SPEND EVERY WEEKEND TOGETHER? 

6 A 

7 Q 

8 A 

YEA, WE SPEND EVERY WEEKEND TOGETHER 

AT EITHER HIS HOUSE OR YOUR HOUSE? 

RIGHT 

9 MR MIRSHAK OKAY THANK YOU 

10 THE COURT YOU MAY STEP DOWN NEXT WITNESS 

11 MS SMITH JOSEPH WALKER 

12 THE COURT THANK YOU, MA'AM YOU STILL WORKING AT 

13 HARDEES? 

14 THE WITNESS YES, I'M OFF TODAY I JUST GOT OFF 

15 LAST NIGHT 

16 JOSEPH WALKER, AFTER BEING DULY SWORN, TESTIFIED 

17 AS FOLLOWS 

18 DIRECT EXAMINATION 

19 BY MS SMITH 

20 Q MR WALKER, DO YOU KNOW WHAT YOU'RE ASKING THE COURT 

21 TO DO TODAY? 

22 A I AM HERE FOR SOME THINGS THAT MRS KELLEY BROWN DID 

23 NOT OBJECT TO 

24 THt COURT YEA, BUT YOU UNDERSTAND WHAT HAPPENS IF I 

25 RULE FOR YOU? YOU GET A NEW TRIAL 
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THE WITNESS YES, SIR 

THE COURT AND AT THE NEW TRIAL YOU MIGHT BE FOUND 

GUILTY OR YOU MIGHT BE FOUND NOT GUILTY IF YOU'RE FOUND 

GUILTY YOU MAY POSSIBLY GET MORE TIME THAN YOU'VE ALREADY 
GOTTEN DO YOU UNDERSTAND THAT? 

THE APPLICANT YES, SIR 

THE COURT YOU'RE CHARGED WITH KIDNAPPING, CRIMINAL 

SEXUAL CONDUCT FIRST DEGREE, POSSESSION OF A WEAPON DURING 

THE COMMISSION OF A VIOLENT CRIME so, IF A C S C IN THE 

FIRST DEGREE IS 30 YEARS, IS THAT CORRECT? KIDNAPPING IS 

UP TO LIFE SO, YOU COULD POSSIBLY GET IF YOU WERE 

CONVICTED -- I AM NOT SAYING YOU WOULD BE, BUT IF YOU WERE 

A JUDGE COULD GIVE YOU UP TO LIFE IN JAIL IN PRISON AND 

NOT GIVE YOU 25 YEARS HE MAY GIVE YOU MORE OR SHE MAY 

GIVE YOU MORE, MAY GIVE YOU LESS OR MAY GIVE YOU THE SAME 

THING SO, YOU UNDERSTAND THAT RISK? 

THE APPLICANT YES, SIR 

THE COURT ALL RIGHT MOVE ALONG 

Q BUT YOU TOLD THE POLICE OFFICERS THAT INTERVIEWED YOU 
THAT YOU DIDN'T DO THIS, DIDN'T YOU? 

21 A 

22 a 
23 A 

24 a 
25 A 

RIGHT I TOLD THEM I DIDN'T DO IT 

HOW MANY TIMES DID YOU MEET WITH KELLEY BROWN? 

I AIN'T SEEN HER BUT ONE TIME 

DO YOU REMEMBER WHEN THAT WAS? 

THAT WAS AT THE PRELIMINARY HEARING 
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THE COURT WERE YOU JAIL? DID YOU GET OUT ON BOND 

ONCE YOU WERE ARRESTED? 

THE APPLICANT I WAS IN JAIL, YOUR HONOR 

THE COURT NEVER GOT OUT ON BOND? 

THE APPLICANT NO, SIR 

THE CbURT SO, SHE CAME OVER AT THE PRELIMINARY 

HEARING BUT NO OTHER TIHE THAT YOU CAN RECALL? 

THE APPLICANT NO OTHER TIME 

Q DID YOU EVER TALK TO ANY OF HER INVESTIGATORS? 

A I HAD TALKED TO BENNIE, AND BENNIE ASKED ME IF I HAD 

ANY WITNESSES I TOLD HIM YEA, AND I TOLD HIM WHERE 

ROBINA WAS WORKING AT 

THE COURT THAT'S MS REED? 

THE APPLICANT YES, SIR YOUR HONOR HIS WORDS TO 

ME HE SAID THAT HE WAS GOING TO CHECK INTO IT I AIN'T 

SEEN HIM NO MORE EITHER 

THE COURT MS SHITH, HAND HE THAT EXHIBIT RIGHT 

THERE THE TOP ONE 

WELL, WHEN THEY DIDN't CALL MS REED TO THE TRIAL OR 

MRS BROWN DIDN'T DISCUSS HS REED WITH YOU, DID YOU NOT 

SAY, HEY, THAT LADY KNOWS I WAS WITH HER THAT NIGHT? YOU 

DIDN'T TELL MRS BROWN THAT? 

THE APPLICANT NO, SIR, YOUR HONOR 

THE COURT WHY? 

THE APPLICANT I HAD TOLD BENNIE WHERE I WERE 
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1 THE COURT I KNOW THAT 

2 THE APPLICANT BENNIE SAID THAT HE WOULD, YOU KNOW, 

3 GIVE HER THE INFORMATION 

4 Q DID YOU TALK TO ANY OTHER INVESTIGATOR? 

5 A NO THE INVESTIGATOR THAT WOULD COME TO TALK TO ME 

6 IT WOULD BE BENNIE 

7 Q AND HOW MANY TIMES DID YOU TALK TO BENNIE? 

8 A ABOUT TWICE THAT WAS IT 

9 Q SO, YOU THINK YOU TALKED TO KELLEY BROWN ONCE AND 

10 BENNIE TWICE? 

11 A RIGHT 

12 Q ANYBODY ELSE? 

13 A NOT TO MY KNOWLEDGE 

14 Q DID YOU TALK TO KELLEY ON THE PHONE? 

15 A I TALKED TO HER ONE TIME, AND SHE TOLD ME I WAS 

16 GETTING READY TO GO TO TRIAL 

17 Q DID YOU TALK TO BENNIE ON THE PHONE? 

18 A NO 

19 THE COURT WHAT KIND OF EDUCATION DO YOU GOT, 

20 fiR WALKER? 

21 THE APPLICANT MY EDUCATION AIN'T GOOD 

22 THE COURT HOW FAR DID YOU GO IN SCHOOL? 

23 THE APPLICANT I HAD -- WELL, I CAN'T REMEMBER RIGHT 

24 NOW, YOUR HONOR, BUT I DIDN'T FINISH SCHOOL 

25 THE COURT All RIGHT BUT YOU KNEW -- YOU KNEW WHAT 



1 WAS GOING ON THAT YOU WERE GOING ON TRIAL FOR ALLEGING 

2 DOING ALL OF THIS STUFF AND THEY DIDN'T HAVE MS REED 

3 THERE YOU DIDN'T TELL MRS.. BROWN, HEY, WE GOT TO GET MS 

4 REED HERE BECAUSE SHE CAN VOUCH FOR WHERE I WAS THAT 

5 NIGHT? 

6 THE APPLICANT YOUR HONOR --

7 THE COURT HOW COME YOU DIDN'T TO DO THAT? 

8 THE APPLICANT WAIT A MINUTE BENNIE, HER 

9 INVESTIGATOR, SAID HE WOULD HANDLE EVERYTHING, AND I TOLD 

10 HIM 

11 THE COURT I KNOW THAT, BUT ONCE YOU GOT IN THE 

12 COURTROOM LIKE WE ARE HERE TODAY AND MS REED WASN'T THERE 

13 YOU DIDN'T SAY, WHOA, WHOA, WE NEED TO GET MS REED HERE? 

14 THE APPLICANT OKAY I ASKED MRS -- I HAD ASKED HER 

IT WAS SOMEBODY ELSE IN THE COURTROOM WITH HER 

KEPT BRINGING ME IN AND OUT OF THE HOLDING CELL 

THEY 

I DIDN'T 

15 

16 

17 

18 

HARDLY GOT A CHANCE TO TALK TO MRS BROWN WHEN MY TRIAL 

WAS GOING ON 

19 THE COURT HOW LONG DID YA YOUR TRIAL LAST? 

20 THE WITNESS I WOULD SAY ABOUT THREE OR FOUR DAYS 

21 THE COURT SURELY YOU HAD TIME DURING THE TRIAL TO 

22 SAY, LISTEN, WE NEED MS REED HERE 

23 THE APPLICANT SHE WOULDN'T -- THEY WAS ON SO 

24 MANY -- I AIN'T REALLY HAD A CHANCE TO SAY NOTHING TO HER 

25 THE COURT ALL RIGHT I'M SORRY, MS SMITH 



1 Q 

2 A 

3 a 
4 A 

CAN YOU READ, MR WALKER? 

NO 

CAN YOU WRITE? 

NO, JUST ONLY MY NAME 

41171 

5 a AND WHEN YOU HAVE COMMUNICATED WITH ME BY LETTER HOW 

6 DID YOU DO THAT? 

7 A I HAD MY ROOMMATE TO WRITE IT 

8 THE COURT WHAT IS YOUR PHYSICAL CONDITION? WHY ARE 

9 YOU IN A WHEELCHAIR? 

10 THE APPLICANT I LOST MY -- I LOST TWO OF MY TOES 

11 THE COURT YOU GOT HIGH SUGAR, DIABETES? 

12 THE WITNESS THIS ONE CAME FROM -- ONE OF THEM CAME 

13 FROM A BROWN RECLUSE A SPIDER BIT ME THEY SAID THIS 

14 ONE CAME FROM A BROWN RECLUSE A SPIDER HAD BIT ME, THE 

15 SAME ONE 

16 THE COURT IT BIT YOU IN THE ARM AND YOU LOST YOUR 

17 

18 

19 

20 

21 

22 

23 

TOE? 

Q 

THE WITNESS SIR? 

THE COURT WHERE DID HE BITE YOU? 

THE WITNESS BITE ME ON MY TOE 

THE COURT OH, OKAY 

MR MIRSHAK IN PRISON, YOUR HONOR 

WAS THERE A DELAY IN BEING TREATED? 

24 THE COURT WELL, THAT'S NOT 

25 MS SMITH WELL -- DO YOU REMEMBER BEING INTERVIEWED 
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8 

BY THE POLICE OFFICER OR THE DETECTIVE? 

THE WITNESS DETECTIVE REDO 

Q REDO, R-E-D-O? 

A UH-HUH 

Q DO YOU REMEMBER TALKING TO HIM ABOUT DOGS? 

A I DIDN'T TALK TO HIM ABOUT NO DOGS 

Q DO YOU REMEMBER -- DO YOU REMEMBER THAT -- DO YOU 

REMEMBER --

9 THE COURT MS SMITH, I AM GOING TO LOOK AT THAT 

10 VIDEO, I PROMISE YOU, OR EITHER LOOK AT THE TRANSCRIPT OF 

11 IT 

12 MR MIRSHAK YOUR HONOR, FOR THE RECORD THE ONLY 

13 COpy OF THAT DISK, AS I UNDERSTAND IT, WAS THE COPY THAT 

14 WAS IN MRS BROWN'S FILE WE HAVE DUPLICATED THAT AND 

15 PROVIDED IT TO THE SOLICITOR'S FILE BECAUSE THEY DID NOT 

16 HAVE IT ANY LONGER 

17 THE COURT WE'LL GET INTO THAT IN JUST A FEW 

18 MINUTES 

19 MR MIRSHAK THANK YOU 

20 Q DO YOU REMEMBER TALKING TO THE POLICE ABOUT WHERE YOU 

21 WERE AT THE TIME THEY SAID THIS CRIME HAPPENED? 

22 A I TOLD THEM I WAS AT MY GIRLFRIEND'S HOUSE 

23 ROBINA'S HOUSE 

24 Q WHAT WERE YOU DOING? DO YOU REMEMBER? 

25 A I WAS BURNING HER YARD, CLEARING HER YARD, DOING 
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DIFFERENT THINGS 

a DID YOU ASK THEM TO TALK TO ROBINA? 

A YEA 

Q DO YOU REMEMBER HOW LONG YOU HAD BEEN THERE? 

THE COURT BEEN WHERE? 

Q AT ROBINA'S? 

A I HAD -- I SPENT THE NIGHT THERE THAT MORNING -- AS 

A MATTER OF FACT, I STAYED THERE I DIDN'T -- BECAUSE I 

CLEANED UP THE FRONT AND BACKYARD AND PUT UP A FENCE I 

STAYED THERE 

Q WELL, HOW OFTEN DID YOU STAY AT ROBINA'S? 

A I BE THERE LIKE SOMETIME DURING THE WEEK AND ON THE 

WEEKENDS 

Q DID YOU ASK KELLEY BROWN TO TALK TO ROBINA? 

A I DID 

Q WAS ROBINA CALLED AS A WITNESS AT TRIAL? 

A EXCUSE ME? 

Q WAS ROBINA CALLED AS A WITNESS AT YOUR TRIAL? 

19 A 

20 Q 

NO, SHE DIDN'T NOTIFY HER 

WAS IT IMPORTANT FOR HER TO BE CALLED AS A WITNESS? 

YEA 21 

22 

23 

A 

MS SMITH 

THE COURT 

THAT'S ALL I HAVE, YOUR HONOR 

CROSS 

24 MR BOOZER NOTHING FROM THE STATE, YOUR HONOR 

25 THE COURT THANK YOU YOU MAY STEP DOWN OR MAY 
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1 WHEEL BACK 

2 MS SMITH THAT'S All I HAVE, YOUR HONOR, EXCEPT FOR 

3 SOME ARGUMENT 

4 THE COURT All RIGHT THE STATE CAN CAll THE FIRST 

5 WITNESS 

6 MR BOOZER THANK YOU, YOUR HONOR THE STATE WOULD 

7 CALL --

8 THE COURT HOLD ON ONE SECOND 

9 MR MIRSHAK YOUR HONOR, WE NEED TO MARK THE C D AS 

10 PART OF OUR CASE IN CHIEF 

11 THE COURT I AM GOING TO MARK IT AS A COURT'S 

12 EXHIBIT 

13 MR MIRSHAK THANK YOU, YOUR HONOR 

14 THE COURT All RIGHT lET'S GO, MR BOOZER 

15 MR BOOZER MS BRENDA BRISBIN 

16 BRENDA BRISBIN. AFTER BEING DULY SWORN. 

17 TESTIFIED AS FOLLOWS 

18 DIRECT EXAMINATION 

19 BY MR BOOZER 

20 Q MS BRISBIN. COULD YOU BRIEFLY DESCRIBE FOR THE COURT 

21 YOUR INVOLVEMENT IN THIS CASE? 

22 A 

23 

I WAS THE PROSECUTOR 

THE COURT THAT'S A PRETTY BRIEF DESCRIPTION I 

t 24 LIKE THAT 

25 Q MS BRISBIN, WAS THERE MEDICAL EVIDENCE IN THIS CASE 
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CONSISTENT WITH A SEXUAL ASSAULT? 

A YES, THERE WAS DR GIBBS TESTIFIED THAT THE MEDICAL 

EVIDENCE WHICH WAS INJURIES TO THE GENITAL AREA WHICH SHE 

SHOWED ACTUAL MICROSCOPIC PHOTOS TO EXPLAIN IN GREAT 

DETAIL AND SHE SAID THAT THEY WERE CONSISTENT WITH SEXUAL 

ASSAULT 

MR MIRSHAK YOUR HONOR, FOR THE RECORD, THE 

TRANSCRIPT WILL BE THE HIGHEST AND BEST EVIDENCE OF 

THE COURT I UNDERSTAND THAT 

MR MIRSHAK -- HER TESTIMONY 

THE COURT YOU HAVE ASKED EVERYBODY WHAT THEY 

RECAL --

MR MIRSHAK YES, SIR 

THE COURT -- AND I'LL READ THE TESTIMONY 

Q WERE THERE, ALSO, EVIDENCE OF INJURIES TO HER MOUTH 

CONSISTENT WITH A SEXUAL ASSAULT? 

A TO BE HONEST, I DON'T REMEMBER THAT 

MR BOOZER FOR THE RECORD, YOUR HONOR, I BELIEVE 

THE TRANSCRIPT REFLECTS THAT 

THE COURT IT EITHER DOES OR IT DOESN'T 

a NOW, MS BRISBIN, DID YOU KNOW ANYTHING ABOUT A 

ROOMMATE NAMED DOUG? 

A NEVER HEARD OF HIM 

a DID THAT EVER COME UP AT ALL? 

A NO 
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Q MS BRISBIN, IS TESTIMONY IN A TRIAL DIRECT EVIDENCE 

IN A CASE? 

THE COURT IS TESTIMONY DIRECT EVIDENCE? 

THE WITNESS TESTIMONY IS EVIDENCE I DON'T THINK I 

WOULD CLASSIFY IT AS DIRECT EVIDENCE IT DEPENDS ON WHAT 

PHYSICAL OR OTHER TYPES OF EVIDENCE 

Q IT HAY HAVE BEEN A BAD QUESTION I APOLOGIZE 

THE COURT I AGREE 

Q MOVING ON IS A POLICE REPORT ADMISSIBLE AT TRIAL? 

A NO 

THE COURT MS SMITH, HAND ME THAT LAB REPORT, 

S LED REPORT 

MR BOOZER NO FURTHER QUESTIONS 

THE COURT NO HOLD ON A SECOND MS BRISBIN, I AM 

GOING TO SHOW YOU WHAT'S BEEN MARKED AS PLAINTIFF'S 

EXHIBIT 1 IN YOUR OWN WORDS TELL ME WAS THIS IN 

EXISTENCE AT THE TIME OF THE TRIAL? 

THE WITNESS IT WAS -- I AM NOT SURE THAT THE 

WRITTEN REPORT WAS IN EXISTENCE A LOT OF TIMES WE GET 

THOSE LATER, BUT I GET A VERBAL REPORT WHICH MRS BROWN 

WAS AWARE OF THAT THERE WAS NO DNA EVIDENCE AND, IN 

FACT, MS SANDERS HAD --

THE COURT MS WHO? 

THE WITNESS THE VICTIM HAD TESTIFIED THAT SHE HAD 

WASHED PRIOR TO BEING EXAMINED AND THERE WAS -- I'M 
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1 A IF THERE I S NO DNA EVIDENCE AND SHE'S AWARE OF 

2 THAT, THEN SHE CAN CROSS EXAMINE WITHOUT A WRITTEN REPORT 

3 MR MIRSHAK MAY I, YOUR HONOR? 

4 THE COURT HOW DO YOU KNOW THAT SHE WAS AWARE OF IT? 

5 THE WITNESS I RECALL THAT SHE WAS AWARE OF IT, AND 

6 I WOULD NOT GO TO TRIAL WITHOUT MAKING HER AWARE OF THE 

7 LACK OF EVIDENCE 

8 THE COURT I UNDERSTAND THAT I AM NOT SUGGESTING 

9 THAT YOU WOULD I AM JUST - - IS THERE ANYTHING IN THE 

10 RULE FIVE MATERIAL, THE BRADY MATERIAL, JUST SAYING WHAT 

11 THE REPORT WOULD HAVE SAID OR DID Y'ALL JUST HAVE A 

12 CONVERSATION ABOUT IT OR DO YOU RECALL? 

13 THE WITNESS I WOULD HAVE JUST TOLD HER THAT PRIOR 

14 TO TRIAL 

15 MR MIRSHAK OKAY 

16 THE COURT AND CERTAINLY I'M NOT 

17 THE WITNESS AS SOON AS I GOT THE REPORT I GET IT 

18 VERBALLY AND I TELL HER 

19 THE COURT I AM NOT SUGGESTING IN ANY WAY THAT YOU 

20 WITHHELD ANYTHING I KNOW YOU BETTER THAN THAT 

21 Q MS BRISBIN I BUT IN FAIRNESS YOU DON I T HAVE A 

22 SPECIFIC RECOLLECTION OF YOUR CONVERSATIONS WITH KELLEY 

23 BROWN ABOUT ABOUT THIS CASE, DO YOU? 

24 A I DO RECALL INFORMING HER THAT THERE WAS NO DNA 

25 EVIDENCE 
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Q WELL--

A I CAN'T TELL YOU THE EXACT DATE 

Q OKAY SIX YEARS -- WE'RE FIVE YEARS POST-TRIAL 

A UH-HUH 

Q HOW WOULD YOU RECALL THAT SPECIFICAllY OTHER THAN 

JUST GENERALLY THAT'S YOUR PRACTICE? I MEAN, ISN'T THAT 

FAIR --

A I AM NOT SURE I CAN ANSWER THAT QUESTION 

Q WOULDN'T YOU AGREE THAT YOU DON'T HAVE A SPECIFIC 

RECOLLECTION, BUT IT'S, BASICALLY, YOUR MODUS OPERANDI 

WHICH WE WOULD RESPECT TO SHARE INFORMATION LIKE THAT WITH 

THE DEFENSE? YOU DON'T HAVE A SPECIFIC RECOLLECTION 

A I BELIEVE I DO I AM NOT SURE I COULD SWEAR UNDER 

OATH THAT I --

THE COURT I UNDERSTAND 

Q THANK YOU AND, MS BRISBIN, THE STATE'S FILE DOES 

NOT EXIST, ISN'T THAT CORRECT? 

A THE STATE'S FILE HAS BEEN RECONSTRUCTED THE 

ORIGINAL FILE WAS LOST SOMEWHERE IN THE FILE PROCESS 

Q BUT YOU DON'T HAVE ANY OF YOUR TRIAL NOTES OR 

INTERVIEW NOTES OR PREPARATORY NOTES? 

A UNFORTUNATELY, I DO NOT 

Q SO, YOU HAVEN'T HAD THE BENEFIT FIVE YEARS POST-TRIAL 

OF REVIEWING YOUR FILE, ISN'T THAT CORRECT? 

A THAT'S CORRECT 
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Q AND, SO, YOUR FILE THAT WAS RECONSTRUCTED CAME FROM 

GOING TO EITHER THE SHERIFF'S DEPARTMENT AND GETTING THE 

POLICE REPORTS OR EVEN FROM OUR FILE 

A EXACTLY 

Q - - WITH REGARD TO THE C D AND VIDEOTAPE, IS THAT 
CORRECT? 

A YES, SIR 

a NOW, WOULD YOU ALSO AGREE THAT AS AN EXPERIENCED 

PROSECUTOR THAT IF THERE WAS AN ALIBI DEFENSE IT WOULD BE 

ESSENTIAL FOR THE DEFENDANT'S ATTORNEY TO INVESTIGATE THAT 
ALIBI DEFENSE? 

A IF SHE WAS MADE AWARE OF IT 

a OKAY 

A -. BY THE DEFENDANT 

a OKAY WELL, YOUR OFFICE PROVIDED MRS BROWN WITH THE 

RULE FIVE THAT HAS THE ROBINA REED FREDERICK DRIVE ADDRESS 

ON THE CD, ISN'T THAT CORRECT? YOU HAVE REVIEWED THAT 

WELL, LET ME BACK UP 

A ACTUALLY, I HAVEN'T SORRY 

Q I AM A LITTLE CONFUSED NOW, WE CAME IN FEBRUARY TO 

TRY THIS CASE AND Y'ALL ASKED TO BE ABLE TO REVIEW THE 

EVIDENCE AND WE COPIED THE C D AND YOU HAVEN'T REVIEWED 
IT? 

A NO, I HAVEN'T 

a HAS THE ATTORNEY GENERAL'S OFFICE, TO YOUR KNOWLEDGE, 



1 REVIEWED THAT CD? 

2 A NOT TO MY KNOWLEDGE 

3 Q YOU ONLY HAD THE COpy YOU DIDN'T PROVIDE A COpy TO 

4 HR BOOZER, DID YOU? 

5 A THAT' 5 CORRECT 

6 THE COURT I RECALL WE WERE BACK IN TRIAL IN - - OR 

7 THIS CASE WAS CALLED IN FEBRUARY AND YOU INFORMED THE 

8 A G '5 OFFICE THAT YOU HAD LOCATED AS HS REED AND WHAT 

9 SHE WA5 GOING TO SAY 

10 MR MIRSHAK THAT'S CORRECT 

11 THE COURT AND THEY WANTED IT CONTINUED 50 THEY 

12 COULD LOOK INTO THAT 

13 MR MIR5HAK AND LOOK INTO THE C 0 

14 THE COURT AND THE C D HAS BEEN COPIED AND PROVIDED 

15 TO WHOM? 

16 THE WITNESS TO ME AND I GUESS THAT'S MY MISTAKE I 

17 DIDN'T UNDERSTAND THAT I WAS SUPPOSED TO PROVIDE IT TO 

18 MR BOOZER 

19 MR MIR5HAK OKAY 

20 HR BOOZER YOUR HONOR, I NEVER REQUESTED THE C 0 

21 THE COURT THAT'S FINE 

22 

23 

24 a 

MR MIRSHAK THAT'S ALL RIGHT 

THE COURT NOBODY IS FUSSING 

WELL, LET ME ASK WOULD IT ALSO BE TRUE THAT YOU HAVE 

25 NOT ACTUALLY REVIEWED THE CONFESSIONS -- I MEAN, IT 
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1 WASN'T A CONFESSION -- THE INTERVIEW TAPE BY LIEUTENANT 

2 REDO OR SERGEANT REDO WITH HR WALKER? 

3 A NO, I HAVE NOT 

4 THE COURT SO, YOU CAN'T TELL ME IF IT SAYS ON THERE 

5 THAT HE CLAIMED TO HAVE BEEN WITH MS REED ON THE NIGHT IN 
6 QUESTION? 

7 THE WITNESS NO, SIR 

8 THE COURT I NEED TO LOOK AT IT MYSELF 
9 Q DO YOU HAVE A SPECIFIC RECOLLECTION WHETHER YOU 

10 ACTUALLY REVIEWED THAT RULE FIVE TAPE -- I MEAN, INTERVIEW 

11 STATEMENT THAT WAS PRODUCED TO MRS BROWN PRIOR TO TRIAL? 
12 A 

13 Q 

THE CD? 

YES, MA'AM 

14 

15 

16 

17 

18 

A I DID, YES, BUT I CAN'T RECALL SPECIFICALLY WHAT'S ON 
IT AT THIS POINT 

Q OKAY NOW, IT WOULD BE FAIR TO SAY TODAY THAT AS AN 

EXPERIENCED PROSECUTOR YOU ARE DISTURBED BY MS REED'S 

TESTIMONY ABOUT WHETHER OR NOT MR WALKER GOT A FAIR 

19 TRIAL? YES OR NO, MA' AM? 

20 A I DON'T KNOW WHAT YOU MEAN BY DISTURBED I DON'T 

21 THINK SHE EVER SAID SHE COULD SAY THAT EXACT DATE SHE 

22 SPENT THE NIGHT WITH HIM 

23 Q OKAY DO YOU AGREE THAT KELLEY BROWN'S OFFICE WAS 

24 INEFFECTIVE IN FAILING TO INTERVIEW MS REED PRIOR TO 

25 TRIAL OR MAKING ANY EFFORT TO LOCATE HER? 



1 A 

2 Q 

3 

NO, BECAUSE HE SAID HE NEVER TOLD MRS BROWN 

WELL, YOU 

THE COURT ASK HER A HYPOTHETICAL 

4 Q OKAY IF MRS BROWN KNEW OF THE EXISTENCE OF ROBINA 

5 REED AS A WITNESS TO THE WHEREABOUTS OF JOSEPH WALKER ON 

6 MARCH 2 WOULD YOU AGREE THAT IT WOULD BE INEFFECTIVE 

7 ASSISTANCE OF COUNSEL IF HER OFFICE FAILED TO INTERVIEW OR 

8 MAKE A GOOD FAITH EFFORT TO FIND MS REED? YES OR NO, 

9 MA'AM? 

10 A IF -- WELL, I AM NOT SURE I CAN ANSWER THAT YES OR 

11 NO 

12 Q YOU'RE AN EXPERIENCED PROSECUTOR 

13 THE COURT HOLD ON WHAT'S YOUR ANSWER? 

14 THE WITNESS IF MR REED (SIC) HAD TOLD MRS BROWN 

15 DIRECTLY I HAVE AN ALIBI WITNESS, I WAS WITH THIS LADY, H-

16 THIS IS HOW YOU CAN FIND HER, SHE WILL TELL YOU DEFINITELY 

17 I SPENT THE NIGHT WITH HER THAT NIGHT THAT THIS INCIDENT 

18 OCCURRED, THEN PERHAPS THAT WOULD BE INEFFECTIVE 

19 ASSISTANCE OF COUNSEL ALTHOUGH I DON'T THINK IT'S MY 

20 POSITION TO MAKE THAT DETERMINATION 

21 MR MIRSHAK I UNDERSTAND 

22 THE COURT NOBODY IS ASKING YOU TO MAKE THAT 

23 DETERMINATION WHAT IF IT WAS REVEALED ON AN INTERVIEW 

24 TAPE THAT THE GUY ALLEGED TO HAVE BEEN WITH SOMEONE ON THE 

25 NIGHT IN QUESTION? DO YOU HAVE AN OPINION AS TO WHETHER 
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1 OR NOT THE LAWYER HAS A DUTY TO NOTWITHSTANDING WHAT THE 

2 CLIENT SAYS TO INVESTIGATE THAT STATEMENT ON THE INTERVIEW 

3 TAPE TO DETERMINE WHETHER OR NOT IT WAS TRUE? 

4 THE WITNESS I'M NOT __ 

5 THE COURT IF YOU HAVE AN OPINION 

6 THE WITNESS I DON'T HAVE AN OPINION 
7 THE COURT THANK YOU. MA'AM MOVE ALONG 
8 Q WELL. THE RESOURCES OF THE AIKEN COUNTY SHERIFF'S 

9 DEPARTMENT WERE AVAILABLE TO FIND MS REED. WEREN'T THEY? 

10 SHE HAS BEEN WORKING IN HARDEES IN DENMARK FOR 18 YEARS 

11 Y'ALL COULD HAVE EASILY HAVE FOUND HER. COULDN'T YOU, AND 
12 INTERVIEW HER? 

13 A I DON'T KNOW 

14 Q OKAY WELL, YOU AGREE THAT A TRIAL IS A SEARCH FOR 

15 THE TRUTH AND JUSTICE. RIGHT? 

16 A WELL, I DON'T REMEMBER ASKING THAT QUESTION MYSELF 

17 SO, IF -- I DON'T KNOW I DON'T KNOW THE ANSWER TO THAT 

18 I DON'T REMEMBER HER NAME EVEN COMING UP TO BE HONEST WITH 
19 YOU 

20 Q WELL, IF YOU WOULD AGREE THAT IF MR WALKER HAD A 

21 ROOMMATE NAMED DOUG -- WELL. LET ME BACK UP ONCE 

22 MR WALKER WAS IN JAIL AND NEVER GOT OUT HE DIDN'T __ AND 

23 HE WAS RELYING ON THE PUBLIC DEFENDER'S OFFICE, HE WAS AT 

24 THEIR MERr~ AS TO ANY INVESTIGATION OF THIS CASE, WASN'T 
25 HE? 
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1 A I WOULD THINK SO 

2 Q OKAY AND IF THERE WAS A ROOMMATE NAME DOUG WHO 

3 LIVED IN THAT HOUSE WHERE MR WALKER STAYED SOME OF THE 

4 TIME - - THE HOUSE THAT WAS SEARCHED - - THAT WOULD BE 

5 IMPORTANT TO KNOW WHETHER HE HAD HAD MS SANDERS TO THAT 

6 HOUSE OR NOT IF, IN FACT, SHE EVER WENT THERE? 

7 A 

8 Q 

I WAS NOT AWARE THAT THERE WAS ANY ROOMMATE 

OKAY WELL, MS BRISBIN, YOU AGREE NOW HAVING LOOKED 

9 AT WHAT'S BEEN PRODUCED AND YOU RECREATED THAT THERE IS A 

10 MAJOR DISCREPANCY IN THE TIME THAT THIS ORIGINALLY WAS 

11 REPORTED TO HAVE OCCURRED IN EARLY AFTERNOON OF MARCH 2 

12 AND THE TIME MS WALKER REPORTED IT HAVING OCCURRED AT 

13 8 O'CLOCK THAT EVENING? 

14 A NO MY UNDERSTANDING IS THAT -- AND I REMEMBER THIS 

15 FROM THE TRIAL THE VIDEOTAPE FROM THE STORE -- THE 

16 MANAGER EXPLAINED THAT THE TIMING THAT WAS DISPLAYED ON 

17 THE VIDEOTAPE WAS NOT ACCURATE AND SHE MATCHED IT UP WITH 

18 THE REGISTRY, THE TYPE -- THE CASH REGISTER SHE WAS ABLE 

19 TO CLARIFY THE CORRECT TIME 

20 Q 

21 

BUT THAT'S NOT THE TIME MS WALKER REPORTED THE RAPE 

I MEAN, THE KIDNAPPING PART OF THIS CASE -- I MEAN 

22 MS SANDERS - - TO HAVE OCCURRED SHE REPORTED IT 

23 INITIALLY AT 8 O'CLOCK YOU SAW THIS WHAT WAS MARKED INTO 

l 24 EVIDENCE, DIDN I T YOU? 

25 A NO 
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Q SHE SAID THAT 8 O'CLOCK THAT NIGHT THAT THIS 

OCCURRED? 

A WELL, IT TOOK PLACE -- SHE REPORTED THAT SHE WAS 

~PED AT GUNPOINT THROUGHOUT THE NIGHT AND I DON'T RECALL 

THE TIMES THAT IT STARTED 

Q THE INTERVIEW NOTES -- DID YOU EVER INTERVIEW THE 

7 NURSE, MS GRETCHEN -- I'M SORRY MAY I LOOK OVER YOUR 

8 SHOULDER? 

9 A 

10 Q 

11 A 

YES SHE TESTIFIED, I BELIEVE 

NO SHE DID NOT TESTIFY 

SHE DID NOT TESTIFY? I DON'T REMEMBER 

12 Q OKAY AND SHE TESTIFIED THAT SHE TOLD HER THAT IT 

13 WAS AT 7 O'CLOCK AND THERE IS ANOTHER POLICE REPORT THAT 

14 SAID IT HAPPENED AT 8 O'CLOCK THAT'S NOT ADJUSTING ONE 

15 HOUR ON A TAPE AT ONE IN THE AFTERNOON, IS IT? THAT'S A 

16 MAJOR DISCREPANCY IN TIME? 

17 A HONESTLY, I CAN'T ANSWER YOUR QUESTION BECAUSE I'M 

18 NOT -- I DON'T REMEMBER ANYTHING ABOUT THE TIME THAT 

19 ANYBODY TESTIFIED TO 

20 Q OKAY AND IF WE - - WOULD YOU AGREE - - AND, YOUR 

21 HONOR, I'D STATE THIS IS A PRINTOUT FROM THE U S NAVAL 

22 OBSERVATORY THAT KEEPS TRACK OF SUNSETTING -- THAT ON 

23 MARCH 2, 2002 THAT THE SUNSET AT 6 22? 

24 THE COURT THAT DOESN'T MEAN IT'S DARK, DOES IT? 

25 MR MIRSHAK NO MAY I, YOUR HONOR? 
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THE COURT YEA, GO AHEAD 

Q IF IT WAS 8 O'CLOCK AND THE SUN SET AT 6 22 WHEN SHE 

REPORTED IT OCCURRED, THAT WOULD BE A MAJOR DISCREPANCY IN 

4 WHETHER IT WAS DAYLIGHT OR ONSET OF DUSK OR EVEN DARK AT 

5 8 O'CLOCK AT NIGHT, WOULDN'T IT, AND NOBODY LOOKED INTO 

6 THAT, DID THEY? 

7 A I DON'T RECALL 

8 Q ALL THE STATE TRIED TO DO AND THE INVESTIGATORS TRIED 

9 TO DO WAS GO BACK AND GET A TAPE THAT WAS ON A 24-HOUR 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

CYCLE AND TRY TO GO BACK AND MATCH IT UP BECAUSE 

MR WALKER SHOWED UP IN THE TAPE --

A WELL, MS SANDERS ALSO SHOWED UP IN THE TAPE 

THE COURT HOLD ON WHOA FINISH YOUR QUESTION 

Q BUT SHE SHOWS UP ON THE TAPE AT 1 22 PM, DOESN'T 

SHE, AND THEY ADJUSTED IT TO 2 22 PM? 

A SHE SHOWED UP ON THE TAPE ON THE SAME TIME MR WALKER 

SHOWED UP ON THE TAPE WHICH IS THE WHOLE POINT BECAUSE HER 

STORY WAS THAT HE FIXED HER CAR WHEN THEY WERE THERE AT 

THE B P AT THE SAME TIME AND THEN LATER ON HE SAID SHE 

WANTED HIS $30 AND SHE TOLD HIM HE COULD FOLLOW HER TO HER 

HOME FOR PAYMENT AND THAT'S WHEN HE ABDUCTED HER 

A WELL, THERE IS A POLICE OFFICER ALSO IN THAT TAPE, 

23 ISN'T THERE? 

24 A YES 

25 Q OKAY YOU DON'T THINK MR WALKER TOOK THAT WOMAN IN 
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FRONT OF THE POLICE OFFICER, DO YOU? 

A HE OIDN'T TAKE HER FROM THE B P STATION HE TOOK 

HER FROM HIS HOME -- HER HOME 

MR MIRSHAK OKAY YOUR HONOR, I WOULD JUST 

REFERENCE THE TRANSCRIPT ABOUT THE DISCREPANCIES IN 

THE COURT I AM GOING TO READ THE TRANSCRIPT 

MR MIRSHAK -- THE TIME ON THE TAPE 

SO, KELLEY BROWN DID NOT HAVE ANY WRITTEN REPORT 

ABOUT THE DNA EVIDENCE IN THIS CASE, IS THAT CORRECT, 

AT THE TIME OF TRIAL? 

THE COURT WE'VE ALREADY ESTABLISHED THAT 

Q LET ME ASK YOU THIS THERE WAS SOME THEORY THAT 

MR WALKER HAD USED A CAP TO BLINDFOLD MS WALKER, WASN'T 

THERE? THE POLICE OFFICER TOLD YOU THAT, DIDN'T THEY? 

A THERE WAS SOME QUESTION -- MS WALKER -- MS SANDERS 

SAID THAT SHE WAS BLINDFOLDED SHE WASN'T SURE WHAT HE 

USED TO BLINDFOLD HER AND THAT WAS KIND OF CONJECTURE ON 

THE POLICE OFFICER'S PART THAT PERHAPS THIS CAP THAT THEY 

FOUND IN HIS CAR WITH A BLONDE HAIR IN IT COULD HAVE BEEN 

WHAT SHE WAS BLINDFOLDED WITH 

Q AND A CAP FROM MR WALKER'S CAR 

A TRUCK, RATHER 

Q -- WAS SENT OFF PARDON ME? 

A TRUCK, RATHER 

Q TRUCK -- EXCUSE ME -- WAS SENT OFF TO THE CRIME LAB? 
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1 A 

2 Q 

3 A 

4 Q 

5 

IT WAS SENT BUT IT WAS NOT TESTED 

THAT WOULD HAVE BEEN IMPORTANT TO KNOW THAT THIS 

IT COULD ONLY HAVE HELPED 

-- THE POLICE SEIZED 

THE COURT HOLD ON 

6 Q -- THAT THE POLICE SEIZED A CAP THAT THEY SAID TO 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

MR WALKER WE GOT YOU WHEN THEY TOOK THAT CAP BECAUSE THEY 

FOUND A WHITE -- SOME KIND OF HAIR IN IT? 

A THEY DIDN'T SAY THAT 

Q PARDON ME? 

A THEY DIDN'T SAY WE GOT YOU BECAUSE WE FOUND A CAP 

Q OKAY THEY SENT THAT CAP OFF TO THE CRIME LAB, AND 

MRS BROWN DIDN'T HAVE THE RESULTS SHOWING THAT THE CAP 

WAS NEGATIVE? 

A THE CAP WAS NOT TESTED 

Q O~Y 

A AND IT COULD ONLY HAVE HELPED THE STATE IF THEY FOUND 

MS SANDERS' HAIR IN THE CAP 

Q THE FACT OF THE MATTER IS THAT'S THE IHPORTANCE OF 

20 THE LAB TEST RESULTS YOU DIDN'T TELL HRS BROWN THAT THE 

21 CAP HADN'T BEEN TESTED, DID YOU? 

22 A SHE WOULD HAVE KNOWN IT IF IT HAD BEEN TESTED 

23 a WELL, HOW DO YOU KNOW THAT SITTING HERE TODAY, MS 

24 BRISBIN? 

25 A BECAUSE I WOULD HAVE TOLD HER IF IT WAS TESTED 



1 Q 

2 A 

3 a 

OKAY 

BECAUSE I AM HONEST 

I KNOW YOU ARE 

4 THE COURT NOBODY IS QUESTIONING THAT 

431 91 

5 Q THAT'S NOT A QUESTION I MEAN, THIS IS NOT AN ATTACK 

6 ON YOU, MS BRISBIN YOU KNOW THAT THAT CAP SHOWS UP IN 

7 THE RULE FIVE, DOESN'T IT? 

8 A YES 

9 Q OKAY AND THAT - - OKAY AND THAT'S WHY THE CAP WAS 

10 PRODUCED -- THE PHOTOGRAPH OF THE CAP WAS PRODUCED BECAUSE 

11 THE STATE THOUGHT IT WAS RELEVANT TO TRIAL OF THIS CASE? 

12 A ACTUALLY, THE STATE DIDN'T THINK THAT WHICH IS WHY I 

13 DIDN'T HAVE ASK THEM TO TEST THE CAP 

14 Q ARE YOU SAYING NOW YOU TOLD THE STATE CRIME LAB WHAT 
15 TO TEST? 

16 A YES THAT'S THE WAY IT WORKS 

17 a OKAY AND DO YOU HAVE A SPECIFIC RECOLLECTION FROM 

18 WHEN THOSE RESULTS WERE SENT TO -- I MEAN, WHEN THE 

19 EVIDENCE WAS SENT TO THE STATE? 

20 A I'M SORRY I DON'T __ 

21 Q YOU DIDN'T ORCHESTRATE -- EXCUSE ME THAT'S NOT THE 

22 RIGHT WORD YOU DIDN'T INSTRUCT WHAT THE SHERIFF'S 

23 DEPARTMENT WAS TO SEND TO THE STATE, DID YOU? 

24 A NO THEY SEND EVERYTHING 

25 Q OKAY 
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A -- THEY CAN GET THEIR HANDS ON 

a AND YOU DON'T HAVE A RECOLLECTION THAT THE STATE 

S LED CALLED YOU AND SAID WHAT DO YOU WANT US TO TEST? 

A NO THAT'S NOT THE WAY IT WORKS I CALL THEM AND 

TELL THEM, AND I DID NOT TELL THEM TO TEST THE CAP THEY 

DON'T DO ANYTHING UNLESS WE TELL THEM TO 

THE COURT WHAT WERE Y'ALL TRYING TO FIND FROM THE 

CAP? 

THE WITNESS THE POLICE OFFICER'S THOUGHT PROCESS 

WAS PERHAPS THIS IS WHAT HE USED TO BLINDFOLD HER BECAUSE 

THERE WAS A BLONDE HAIR IN THE CAP 

THE COURT ALL RIGHT 

THE WITNESS AND THAT PERHAPS THAT WOULD BE 

MS SANDERS' HAIR 

THE COURT SO, IF IT HAD BEEN TESTED IT COULD 

HAVE --

THE COURT IT COULD HAVE HELPED US 

THE COURT BUT IT COULD HAVE SHOWN THAT IT WASN'T 

HER HAIR 

THE WITNESS BUT WHAT DOES THAT PROVE? I MEAN -­

THE COURT WELL, I DON'T KNOW 

MR MIRSHAK THAT'S ALL I HAVE, YOUR HONOR 

THE COURT THANK YOU ANYTHING ELSE? 

MR MIRSHAK YOUR HONOR, I WOULD LIKE TO MARK FOR 

WHATEVER WEIGHT THE COURT GIVES IT THE OBSERVATORY FOR 
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WHAT TIME THE SUN SETS 

THE COURT YOU CAN MARK IT, BUT I AIN'T GOING TO 
GIVE IT MUCH WEIGHT 

MR MIRSHAK THAT'S FINE THANK YOU, YOUR HONOR 

(WHEREUPON, PLAINTIFF'S EXHIBIT NO 5 WAS MARKED FOR 
IDENTIFICATION ONLY ) 

THE COURT I WILL CERTAINLY CONSIDER IT ANY 
QUESTIONS? 

MR BOOZER NOTHING FURTHER, YOUR HONOR 

THE COURT YOU CAN STEP DOWN NEXT WITNESS 

MR BOOZER NOTHING FROM THE STATE, YOUR HONOR 

THE COURT ANYTHING IN REPLY? ALL RIGHT I WANT 
THE C 0 HOW DO YOU WATCH IT? 

IT 

JUDGE 

MR MIRSHAK STICK IT IN YOUR LAPTOP 

MS SMITH AN MP3 PLAYER, I THINK, WOULD PROBABLY DO 

THE COURT CAN YOU DO IT? 

THE LAW CLERK YES, SIR 

THE COURT ALL RIGHT WE KNOW HOW TO DO IT 

MR MIRSHAK I DON'T KNOW WHAT AN MP3 PLAYER IS, 

THE COURT I CERTAINLY DO KNOW WHAT IT IS 

MR MIRSHAK OKAY YOUR HONOR, I THINK THIS IS THE 

ONLY COpy OF THIS TAPE DO YOU STILL -- EXCUSE ME MAY I 
INQUIRE OF MS BRISBIN 
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MS BRISBIN I HAVE A COpy 

THE COURT HOW MANY COPIES DO WE HAVE? 

MS BRISBIN 

MR MIRSHAK 

MS BRISBIN 

I HAVE ONE THAT YOU GAVE ME 

DO YOU THINK YOUR COPY IS A GOOD COpy? 

I HAVEN'T LOOKED AT IT 

THE COURT I WANT ONE PUT INTO THE RECORD 

HR. HIRSHAK THAT'S WHAT I'M CONCERNED ABOUT THEY 

WERE HAVING A HARD TIME BURNING IT AND IF THEY HAVEN'T 

LOOKED AT IT --

THE COURT IS THAT A GOOD COPY? 

MR HIRSHAK YES, SIR, IT IS 

THE COURT PUT IT IN THE RECORD 

(WHEREUPON, COURT'S EXHIBIT NO 1 WAS HARKED FOR 

IDENTIFICATION ONLY) 

THE COURT MS COURT REPORTER, LET THE RECORD 

REFLECT THAT I AM GOING TO TAKE THAT C D WITH ME TODAY 

AND I WILL RETURN IT TO YOU ONCE WE'VE HAD AN OPPORTUNITY 

TO REVIEW IT? FAIR WITH EVERYBODY? 

MS SMITH YES, SIR 

THE COURT ALL RIGHT I DON'T NEED ARGUMENTS I 

HAVE HEARD THE CASE I WOULD LIKE PROPOSED ORDERS FROM 

BOTH SIDES WITHIN A REASONABLE PERIOD OF TIME 

MR MIRSHAK WOULD IT BE APPROPRIATE FOR THE COURT 

24 TO LET US KNOW WHAT YOUR VIEW OF THE TAPE IS BEFORE WE 

25 SUBMIT A PROPOSED ORDER SO WE KNOW WHAT WE'RE DEALING 
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CERTIFICATE OF REPORTER 

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 

I, LISA H HICKLIN, OFFICIAL COURT REPORTER FOR THE 

SECOND JUDICIAL CIRCUIT OF THE STATE OF SOUTH CAROLINA, DO 

HEREBY CERTIFY THAT THE FOREGOING IS A TRUE, ACCURATE AND 

CO"PLETE TRANSCRIPT OF RECORD OF THE PROCEEDINGS HAD AND 

EVIDENCE INTRODUCED IN THE TRIAL OF THE CAPTIONED CASE, 

RELATIVE TO APPEAL, IN THE COURT OF COMMON PLEAS FOR AIKEN 

COUNTY, SOUTH CAROLINA, ON THE 9TH DAY OF MARCH, 2007 

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN, 

COUNSEL NOR INTEREST TO ANY PARTY HERETO 

AUGUST ;3, 2007 

, J r j 1/} :,!-; )/f"f-/f--C<1:~~ 
LISA H HICKLIN, COURT REPO~TER 
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STATE OF SOUTH CAROLINA ) 

) 
COL~TYOFA~N ) 

JOSEPH WALKER, # 162475 

Apphcant, 

VS 

STATE OF SOUTH CAROLINA, 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SECOND JUDICIAL CIRCLIT 
CASE NO 05-CP-02-39 

ulIty, s.c. 
c.cCP i,{l~vn d¥1},pWtL 

ORDER FOR POST-CONVICTION fiiti;:" 
DATE OF HEARING 
PRESIDING JUDGE 
COURT REPORTER 
ATTORNEYS FOR APPLICANT 

ATTORNEY FOR STATE 

MARCH 9, 2007 
HON DOYET A EARLY, III 
LISA H HICKLIN 
JOAN E SMITH, 
TIMOTHY S MIRSHAK 
LANCE S BOOZER 

ThlS matter comes before thlS Court on the apphcatlOn of Joseph \\ Jlhr 

heremafter known as 'Apphcant," for post-convlctlOn rehef on the grolillu 01 lh~ JII~6~d 

meffectlve assistance of tnal counsel, Kelley Perkms Brown, Esq , heremafter known as 

"Tnal Counsel" The heanng m thiS matter was set for February 6, 2007, m AIken 

County, and was contmued at the request of the State By agreement of counsel, the final 

heanng was held m Bamberg County I Present at the heanng In thiS matter was the 

ApplIcant and Tnal Counsel, the witnesses of the parties, as well as Appbcant's present 

-

counsel and Counsel for the State, as set out above FILED~?I>() 1 
c~~hd~ ~~:,£",."i~ 

-- [xp-1' <...It:rk 
I The heanng In thiS matter was continued In order for the State to interview the Apphcant s \"Itnes~ 
Robina Reed 

Joseph Walker #162475 v State 
Aiken Co Common Pleas Case No 05 CP-02 39 
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I Procedural History 

ThIS action was commenced by the Apphcant's request for post-convictIon rehef 

The apphcant was charged with Cnmmal Sexual Conduct - I ~l Degree, KJdnappmg, and 

Possession of a fireann or a kmfe dunng the comnllSSlOn or attempt to commit a violent 

crune The Apphcant was found to be not gullty of the cnme ofpossesslOn ofa fireann or 

a krufe dunng the COmmISSion or attempt to conumt a Violent crune, and was conVicted 

of Cnmmal Sexual Conduct - 151 Degree, and Ktdnappmg at a tnal held before the Hon 

James R Barber, m, m the Aiken County Court of General Sessions on July 21-23, 2003 

A timely notice of appeal was filed on Apphcant's behalf, and the appeal was perfected 

The Apphcant's appeal was dismissed by order entered Dec 9,2004, In State V Walker, 

Op No 2004-UP-61S (SC Ct App), the Renllttltur was filed on Jan 11, 2005 The 

Apphcant filed rus petItion for Post-ConvIction Rehef on Jan 7, 2005 

Apphcant seeks rehef on the followmg grounds 

1 meffectIve asSIstance of tnal counsel, mcludmg 

a the fmlure to mvestIgate and mtervtew a potential ahbi Witness, 

Robma Reed, and 

b the cumulanve error of the fadure to mvestIgate, combmed wtth her 

(1) fmlure to cross exanune the state's WItnesses and victim at tnal as 

to the VIctim's history of alcohol use (n) fatlure to cross examme the 

state's WItnesses and VIctim at tnal as to the confltcts m the eVidence 

as to the tIme of the alleged meldent, and (Ill ) failure to ask for a 

contmuance to awaIt the results of the forensIc testmg, whIch results 

were receIved one month after tnal, 

Joseph Walker #162475 v State 2 
Aiken Co Common Pleas Case No 05 CP-02 39 
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2 lack of subject matter JUrisdiction, which argument \\as abandoned by the 

Apphcant at the PCR heanng 

II Applicable Law 

The Sixth Amendment provides that an "accused IS entitled to be assisted by an 

attorney, whether retaIned or appolllted, who plays the role neCeSSdr} to ensure that the 

tnalis fair" Stnckiand v Waslungton, 466 US 668,685. 104 S Ct 2052. 80 L Ed 2d 

674 (984) Ineffective assistance of counsel may be claImed by an apphcant after 

conviction A presumption anses that counsel rendered adequate asSIstance and made all 

sIgmficant deCISIons m the exerCIse of reasonable profeSSIonal judgment Butler v State. 

286 S C 441. 334 SE 2d 813 (1985) The applIcant bears the burden to prove Ius 

entItlement to rebef by a preponderance of the eVIdence Rule 71 He), SCRCP In order 

to overcome the presumption, a two-pronged test IS appbed to the applIcant's claIm, and 

he must show that tnal counsel's error amounted to the meffectIve assistance of counsel 

In that (1) tnal counsel's performance fell below an objectIve standard of reasonableness 

and, (2) but for tnal counsel's error, there IS a reasonable probablhty the result at tnal 

would have been different A "reasonable probabilIty" IS a probablluy suffiCient to 

undenmne confidence m the outcome of the tnal Stnckland, supra Cherry v State, 300 

S C 115.386 SE 2d 624 (1989) Johnson v State. 325 S C 182.480 S E 2d 733 (1997) 

To support a claIm that tnal counsel was IneffectIve for faIlIng to mtervlew or call 

potential alIbi Witnesses, an appbcant may not merely speculate as to what the witness's 

testimony would have been had the witness been called at tnal BannIster v State, 333 

S C 298, 509 S E 2d 807, (998) A PCR appbcant must produce the WItnesses at the 

PCR hearmg or otherwIse mtroduce the witnesses' testImony 10 a manner consistent with 

Joseph Walker #162475 v State 3 
Aiken Co Common Pleas Case No 05-CP 02-39 
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the name and address of the wItness appears m the photographIc e\ Idence prO\ Ided bv 

the State to Tnal Counsel as part of the State's Rule 5 materIals 

The teshmony at tbe peR beanng substantiates that Tnal Counsel utterly falled to 

make any effort to locate or mtervlew Reed pnor to the tnal, or to subpoena her to the 

tnal Reed testified that she had been employed at the same Hardee s restaurant In 

Denmark for at least two years pnor to the alleged mCldent In March 2002 through the 

tIme of tnal m July 2003, and through the present date AdditIonally, she has 

contmuously reSIded on Fredenck Street m Denmark, whIch address was dIsclosed 10 the 

Rule 5 matenals 

THE COURT FURTHER FINDS AND CONCLUDES that the Apphcant was 

entitled to rely upon hIS Tnal Counsel to locate, or attempt to locate, and mtervlew hIS 

WItness, particularly smce ApplIcant remamed mcarcerated from the time of hIS arrest 

through the tIme of tnal WIth the same mfonnatton that was avaIlable to Tnal Counsel, 

ApplIcant's PCR counsel was able to locate Reed, mterview her, and subpoena her to the 

PCR beanngs m February and March 2007 Reed further testified that no one had ever 
• 

contacted her until she was contacted by present peR counsel The Applicant and Reed 

had an mtImate relattonshIp that was ongomg at the tIme of the alleged mCIdent, and the 

Applicant had a key to ber home She further testified that the ApplIcant was usually WIth 

her dunng the time frame of mCldent The Apphcant testIfied that he had been spendmg 

many mghts, and most, If not all, weekends With Reed pnor to, and mcludmg, the date of 

the alleged mCldent, whIch occurred on a Saturday and Sunday While Reed s memory of 

speCific dates IS not perfect smce It has been approxImately five years smce the mCldent 

and approXImately four years smce the tnal, her testImony corroborated that of the 

Joseph Walker #162475 v State 6 
Aiken Co Common Pleas Case No 05 CP-02-39 
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Apphcant She further testified that she had not been m contact wIth the Apphcant slIlce 
444 

March 2002, and, In fact, had not known what had happened to him untIl she y.. as 

contacted by peR counsel 

Tnal Counsel offered no explanatIon as to her faIlure, or the failure of her 

mvestIgators, to attempt to locate Reed The Court finds that thlS faIlure severely 

prejudiced the Apphcant's nght to a falf tnal Wlule It IS the role of the JUry to gauge the 

credIbility of the WItnesses at tnal, the Court finds that the testImony of Reed at the peR 

heanng was credible 

The JUry would have weIghed the credIbIhty of the testtmony of the wItness and 

It IS reasonable to assume that the outcome of the delIberatIons may have been dJtferent 

had thIS WItness testified In lIght of the facts of thiS case Tnal Counsel artIculated no tnal 

strategy for the fallure to InVestIgate the Apphcant's claIms that he was WIth the witness 

at the time of the mCldent THE COURT THEREFORE FINDS AND CONCLUDES 

that the ApplIcant has met rus burden to estabhsh both that rus Tnal Counsel was 

meffectlve, and that prejudice resulted Stnckland, supra, Rule 71 He), SCRCP 

2 CumulatIve Error 

THE COURT FURTHER FINDS AND CONCLUDES that the Apphcant has 

mdependently establIshed a second ground for prejudice With the cumulative effect of 

Tnal Counsel's error In her faIlure to mvestlgate Sanders alcohol use, her failure to 

move to contmue the heanng to await the wntten results of the forenSIc testmg, her 

failure to cross-exarmne the WItnesses as to the discrepancy of the conflicting times of the 

mCIdent, and her faIlure to mvesttgate or mterview Reed, the comb mat IOn of which 

prejudiced the ApplIcant Further, the Apphcant has shown what benefit would have 

Joseph Walker #162475 v State 7 
AIken Co Common Pleas Case No 05-CP-02-39 
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accrued from the additional preparation These fallures cumulatively prejudiced the 

Apphcant and adversely affected hIs nght to a fau tnal under the facts of thls case Green 

v State. 351 S C 184. 569 S E 2d 318 (2002) Had Trial Counsel moved for a 

conbnuance to awrut the completion of the forenSIc testIng to show the Jury the results 
) 

received one month after tnal, had Tnal Counsel called Reed as a w1tness cross-

examIned the state's wltnesses and Vlctun as to the confllctIng time of the mCldent, and 

cross-ex8rmned the victim as to her alcohol use and her credibihty In ldennfymg the 

Apphcant as her assaIlant, it IS reasonable to assume that the outcome of the tnal would 

have been different 

Alcohol use by VlCtun 

THE COURT FURTHER FINDS AND CONCLUDES that no tnal strategy 

was articulated by Tnal Counsel for her miure to mvestlgate the credibilIty of Sanders 

With regard to her alcohol use Tnal Counsel did not mvestlgate the reference to "ETOH 

treatment" set out m the hIstory notes of the nurse who conducted the sexual assault 

examInation of Sanders eIther by mterVIeWIng the nurse pnor to tnal, calling the nurse as 

a Witness, cross-exBIDlmng the State's phYSICian WItness, or by cross-exammatIon of 

Sanders Tnal Counsel dId not mvestlgate the references to the odor of alcohol on 

Sanders noted by pollce at the tIme of the Initial report either by mterv1ewmg the pohce 

officers, calhng the officers as Wltnesses, or by cross-exammahon of Sanders Tnal 

Counsel merely made reference that alcohol had been consumed by Sanders dunng and 

after the mCldent as part of a confirmation of events Sanders cl31med had transpired The 

only eVIdence hnkmg the Apphc8Ilt to Sanders was S8Ilder's 1dentificatlOn of the 

Apphcant Tnal Counsel's tallure to mvestIgate the Impact of alcohol lise PIt.\t.l1h .. Ll tht 

Joseph Walker "1(247) \' ~tate 8 
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JUry from consldenng Sanders' credIbilIty In her Identification of the Apphcant as her 

assaIlant 

THE COURT FURTHER FINDS AND CONCLUDES that, \\-hlle standmg 

alone, the faIlure by Tnal Counsel to mvestlgate Sanders' use of alcohol does not 

estabhsh preJudice, It IS further eVIdence of the cumulative effect of tnal counsel's 

meffecttveness 

Fallure to cross examme witnesses and victim 

THE COURT FURTHER FINDS AND CONCLUDES that Tnal Counsel 

articulated no tnal strategy for her fmlure to adequately prepare for tnal through her 

fallure to call witnesses With regard to the conflIcts m the tunelme as to when the mCldent 

occurred Tnal Counsel did not call the officers who prepared the Imtlal mCldent reports, 

or the nurse who performed the forenSIc mtervlew and examination m reference to 

statements the victim made about the time the meldent occurred The victim then gave a 

dlffenng account at tnal after vIewmg the Apphcant on the m-store Video at the store 

where the victim SaId she InItially met her asSaIlant It was reasonable for Tnal Counsel 

to explore thIs Issue m order to place reasonable doubt m the mmds of the Jury as to 

whether Sanders had accurately Identified the ApplIcant as her assaIlant m hght of her 

mittal heSItancy to tell polIce she was completely sure that he was the same man While 

the scope of a reasonable investigatIon depends on several Issues, • at a minimUm, 

counsel has the duty to mterview potentIal wItnesses and to make an mdependent 

mvestIgatIon of the facts and CIrcumstances of the case" Troedel V Wamwnght. 667 F 

Supp 1456, 146 I (S D Fla 1986), aff d, 828 F 2d 670 (lIth elf 1987) 

Joseph Walker #162475 v State 9 
Aiken Co Common Pleas Case No 05-CP-02-39 
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Failure to ask for a contmuance to await completIon of forensIc testmg 
447 

THE COURT FURTHER FINDS AND CONCLUDES that Tnal Counsel 

articulated no tnal strategy for her fculure to mvestlgate the results of forensIc testmg 

bemg perfonned by South Carolma Law Enforcement DIvIsion on Items submitted by 

polIce as the result of the sexual assault exam performed on Sanders and on Items 

collected by pohce from the Apphcant s home In fact, Tnal Counsel testified that she 

was not aware that the SLED forensIc report was outstandmg at the hme ot trial III lui} 

2003 The report, dated August 2003, does not mdicate any eVldence hnkmg the 

Apphcant to Sanders Tnal Counsel testified that had she known the report ~dS not 

completed at the time of the tnal, she could have requested a contmuance Tnal Counsel 

gave no explanation as to why she dId not know that the testmg had not been completed 

It IS reasonable to assume that the outcome of the tnal might have been dIfferent had 

Tnal Counsel known whether all forenSIc testmg was completed pnor to tnal Had she 

requested a contmuance to awaIt the results, the resultmg report, rendered one month 

later, could have been shown to the JUry m order to stress that the only eVidence Imkmg 

the Appbcant to the mCldent was Sanders' Identliicabon Skeen, supra, Stnckland, supra, 

Troedel v W cunwnght, supra 

THE COURT FURTHER FINDS AND CONCLUDES that while Tnal 

Counsel's failure to ask for a contmuance to aWaIt the complehon of forenSIc testmg does 

not, standmg alone, estabhsh preJudice, It IS further eVIdence of the cumulatlve effect of 

tnal counsel's meffectiveness 

THE COURT FURTHER FINDS AND CONCLUDES that all other grounds 

raIsed by the Apphcant are WIthout ment and are demed 

Joseph Walker #162475 v State 10 
Alken Co Common Pleas Case No 05-CP-02-39 
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ORDER 

IT IS THEREFORE ORDERED AND ADJUDGED that the apptlcdtlOn of 

Joseph Walker for post-conviction rehef IS hereby GRANTED HIs convictions on the 

charges of Cnmmal Sexual Conduct - 151 Degree, and Kidnappmg, are hereby 

REVERSED, and he shall be entitled to a new tnal on those two charges 

SO ORDERED 

----4:~...."..~=--=------, South CarolIna 

TIns the ~y of /7k;t ,2007 

PRESENTED BY 

LAW ICES OF MIRSHAK & SMITH 
1210 Wachovla Buddmg 
699 Broad Street 
Augusta GA 3090 I 
(706) 722 1551 

Joseph Walker #162475 v State 11 
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STATE OF SOUTH CAROLINi 
COUNTY OF AIKEN 

IN THE COURT OF COMMON PLEAS 

PLAlNTIFF(S) 

roD 4 
r-

.--JDGMBNT IN A CIVIL CASB 

CA~ NO.OS-cP:M939 

DEFENDANT(S) 

CHBCKONE 
[ 1 JURY VERDICT Tlus actlon came before the court for a tnaJ by JUrY The JISlJeS have been tned BDd I 

a verdict .nmcIen:d. 

DECISION BY THE COURT ThIS actJoD came to trial or heanng before the court. The ISSUeS have 
bcea tned or heard and a docJslon rendered. 

ACfiON DISMISSED (CBBCl RB4SPM [] Rule 12(b), SCRCP, [ ] Rule 41(a), SCR.CP (VoL 
NoDSWt), [ ] Rule 43(k). SCRCP (SeUIcd), ( ] Otbel"'!:.-.. ___________ _ 

[ ] AcnON STRICKEN (CHllClIlBdlOM [ ] Rule 40(j), SCRCP, [ ] Baakruptcy; [ ] Binding 
arbitration. subject to right to restore to confirm, vacate or modify 
arbitration award, ~ Other 

IT IS ORDERED AND AJI.RlDGED. r See oIIIcbocI onIor, ( I s-em Or 1ucf&mcat by die Ccmt: 

Dated at ________ , South CaroIma. tIus __ day or ________ • 20--.J 

RESIDING JUDGE 

11us .JUdr=1tIorder ~~rlled on -I-.L..JrwM!~--, t:fl.. and a copy maded'hand­
dehveredlboxed this ;A~ day o, ........ ~_I_c..~~t--- ~'-'I" attorneys of record or to puUes (when :r: pro so) aarollowll 

~~ 

A TrORNEY(S) FOR THE PLAINTIFF(S) TIlE DEFENDANT(S) 

~~ 

SCRCP APP-24 



INDEX 

SLED LAB REPORT (PLAINTIFF'S EXHIBIT #1) 

INTERVIEW (PLAINTIFF'S EXHIBIT #2) 

RECEIPT (PLAINTIFF'S EXHIBIT #3) 

NOTES (PLAINTIFF'S EXHIBIT #4) 

SUNRISE/SUNSET TABLE (PLAINTIFF'S EXHIBIT #5) 
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SOUTH CAROLll~A LAW ENFORCEl\'iENT DIVISION 
FORF~SIC SER\ ICES L <\BOR <\ TOR\: REPORT 

\1 \RK ~ \'\jFORD 

COl trnvr 
ROBERT \f "TF\\ \Rl 

rhlLf 

Department of Forens1c 
DNA Analys1s 
August 27 2003 
SLED Lab No L02-05491 
Your Case No 02010908 
Incldent Date 3 3 /02 
(S) Walker, Joseph INV M D POWELL 

AIKEN COUNTY SHERIFF'S 
420 HAMPTON AVENUE 
AIKEN, SC 29801 

OFFICE 8" 'tV) Sanders Margaret: Ann 

l1U~AJ~_ --- -- ---""-
7 06-cP-@- 39 

\JIJ , 
-l\~Q ~ o)tJ, ~l 

I I ~/ 

Pl,lty t..k 
This IS an official report of the South Carolina Law Enforcement IVISlon Ir'orenslc Services Laboratory and IS to be used ID 

connectIOn with an official crmllnalmvestlgatlon These exammahons were conducted under your assurance that no prevIous 
exammatlOns of person(s) or eVidence subnutted m this case have been or will be conducted by any other laboratory or agency 

Robert M Stewart, Chief 
South Carolina Law Enforcement DIVISIOn 

SEROLOGY ANALYSIS 

ITEMS SUBMITTED 

1 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

1 12 

1 14 

1 

Sexual Assault EVldence 
Co1lectlon Klt from 
Margaret Ann Sanders 

Blood standard 

Sallva standard 

Stears 

Vaglnal swabs 

Oral swabs 

Rectal swabs 

Blte mark 

Pantles 

Halr from ~Dlt c~p 

RESULTS OF EXAMINATIONS 

1 4 See DNA results 

1 5 No analysls performed 

1 6 ~o spermatozoa detected 

1 7 No semen ldentlfled 

1 8 No semen ldentlfled 

1 9 No semen ldentlfled 

1 12 See DNA results 

1 14 No semen ldentlfled 

') 1 ~o 3DJlYS13 perf~lmed 



Pa;re 2 of 3 
SLED LAB NO : L02-C54g1 
A .... gust 27 2003 

DNA ANALYSIS 

ITEMS ANALYZED 

1 4 Blood standard from Margaret Ann Sanders 

1 12 Blte mark 

EXAMl.~·.rl.ONS 

DNA proflles were developed from all ltems above uSlng Short Tandem Repeat 
(STR) peR DNA analysls The results of the analysls are shown In Table 1 
and Table 2 

RESULTS 

No DNA proflle unllke the vlctlm was developed from ltem 1 12 

Table 1 - Prof11er Plus 
:Item. D351358 vWA FGA D851179 D21511 D18551 D55818 D135317 075820 Arnelo-

gen~n 

Margaret AnD 
Sander. 15 19 16 22 13 14 30 33 2 12 16 10 11 9 12 8 10 X 

(item 1 4) 

1 12 15 19 16 22 13 14 30 33 2 12 16 10 11 9 12 8 10 X 

Table 2 - Cof1ler 

Item. D'513~3 DlLS'3J9 THOI ".,~O.< C rlPO D-S~~O 
Arlf'lo-
'11'"11 n 

Margaret Ann 
Sander. 15 B 11 E 'J 1 C 11 J. ~ R ) X 

(~tem 1 4) 

1 12 ~ 19 1 ( ) ~ 12 Q 1 > 

I j ,(\ 'I I! '" I \ \ I /' I I \) "'\ I \ ~ ( IlIlh! I 11 II ( r .. J I I I ,') I I J I 0/ II I tl , 



Page 3 of 3 
SLED L.3.,B NO. U'2-C'54g1 
A'..J.gust 27, 2003 

These examlnatlons were conducted by S/A Lllly S Gallman, Forenslc 
Ana~yst, South Carollna Law Enforce~ent Dlvlslon 

J\..-= 
;~~A:y S; Gallman' 

; Senlor Agent 

Date 

Jill] 

cc Alken County Sollcltor 5 Offlce 

Note Any rema1n1ng eV1dence and/or packag1ng w111 be returned to the 
re~~ast1ng agency 

" " I ~ I ( ,I \' ) (" \ Z I 'II( { I" /I " "I I 



lntervIew Wlth Margaret Sanders 313102 

Margaret verbalized an understandmg of my role as a forensIc NP She states that on 
3/2/02 at approx 7PM she was at a gas station and her car wouldn't start back up She 
asked a whrte guy Jfhe knew anythmg about cars, and he wouldn't help her A large 
(approx 6 ft, around 200#) black male, bearded, short black haIr, offered to help her, 
statmg that he was a mechamc He was dnvmg a small, black, older model truck She 
told hun that she had no money With her, and offered to allow !urn to follow her home ')0 

that she could pay lum When she went home, dnvmg her car, she left 1nm out<;Jde wtule 
she went mto the house to get some money He came mto her house and to her bedroom 
door At that pomt he grabbed her and bhndfolded her With a bandana C;;he does not 
know what color It was He took her somewhere, It seems hke they drove for a whIle 
She states that It was a "block house" He removed the bandana from her eyes and she 
was on a bed m a dark room She could teU there there was a bathroom nearby and a gas 
heater was on There were no sheets on the bed He then forced sexual mtercourse on 
her at least four times He forced her to suck rus rupple He forced oral sex on her, 
(fellatiO) He also IJcked the InSide of her L ear, and lassed her on her mouth Sbe states 
that she was not Jl1jured anywhere on her body, but she IS sore because he was pulhng on 
her legs and she has arthnns She states that he called her a bItch many tImes, asked her 
repeatedly If she had ever "had a black man" and told her she was the "lady WIth the PJt 
bulls" She has had pIt bull dogs all of her bfe unnl recently She states that Ius pems 
IUOC uaru hroe jiM that ~he wa.'i nhVBlGaJly In mUD whw he put It mto her va~ and that 
she asked mm to stop because he was bunmg ht.. ::lilt: ~ldl~ UlAt n~ ~lCl -:su ... .k xny 1:1nlQ 

"suck my ruck" and "I'm gonna be your daddy" She states that she was weanng a 
Joggmg outfit, tha- the pohce now have There was nobody else there She states that at 
one pomt she thought he was asleep and she began to get up~ he threw Ius ann over her 
and satd "stay there, bitch" No condom, no anal penetration, and no bleedmg noticed 
Very patnful vaginal area presently She states that earJytrus am, around five, she told 
lum that she couldn't take anymore He told her that he was gomg to take her home She 
states that he then put her mto rus car, agam blIndfolded. and drove her home He 
removed the blindfold and shoved her out of the car She landed on her feet and was not 
IDJured She presently has a bnllse on her head from when she was movmg, where the 
refrIgerator lut her In the head She states that thiS mommg she felt ldce lallmg herself, 
but dentes current thoughts of self-harm or SUICIdal IdeatIOn She has been plaruung on 
attendmg ETOH treatment tlus week, and IS still planmng to begm trus week WdI 
foUow up WIth pnmary care proVlder wlin 5 days for mJunes and PTSD evaJuatJon 
PTSD Info given to both patient and her son and Ius WIfe I Wlli call her pnmary MD 
tomorrow regardIng SID prophylaxIS 

m PLAINTIFF'S g EXHIBIT 
~ ,ly 
~ j 'f-o 7 j,J 
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DENMARK SOUTH CAROLINA 
Locatlon W081 08 N33 19 

Astronomlcal Appllcatlons Dept 
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FEW, C J This IS a post-convlctton rellef (peR) action ansmg out ot 
Joseph Walker's convlctlOns for kldnappmg and first-degree cnmmal sexual 
conduct The ClrcUlt court granted Walker's PCR appltcatlOn based on tnal 
counsel's failure to mvesttgate a potenttal allbi wItness and the cumulative 
prejUdICIal effect of three other alleged Instances of deficIent performance 
We agree wIth the PCR court that tnal counsel's performance regardmg the 
altbi witness was deficient under the Sixth Amendment However, we find 
the wItness's testtmony presented at the PCR heanng dId not meet the legal 
definItIOn of an alIbi, and thus Walker failed to prove prejUdICe We also find 
the PCR court erred In grantmg rehef based on the cumulattve effect of 
counsel's deficIent performance We reverse 

I Facts and Procedural History 

The vIctim testified that on March 2, 2002, she sought a man's help m 
fixmg her broken-down car at a BP gas station m Denmark, South Carolma 
The man fixed her car With a wire he purchased nearby for $30 The vIctIm 
dId not have enough money wlth her, so she told the man to follow her home 
so she could pay hIm She satd the man came Into her house unInvIted, 
bhndfolded her, drove her to hIS house, and raped her throughout the nIght 
Early the next mornmg the man bhndfolded her agaIn, drove her home, and 
threatened to kIll her If she told anyone The vIctim testified that a few hours 
after she got home, she drank a rum and coke to calm her nerves 

The VIctim Identified a man m the surveIllance Videotape from the BP 
statlOn as her assaIlant The BP store manager then Identified the man as 
Joseph Walker Pnor to thIS mCldent, the vIcttm had never met Walker or 
been to hIS house However, the pollce were able to match precIsely the 
detaded descnptIons the vlctIm gave of her assailant's truck and house WIth 
Walker's truck and house Walker was arrested on March 22, 2002, twenty 
days after the alleged cnme He submItted to a VIdeo mterview With the 
polIce m WhICh he claImed he was WIth hIS gulfnend, Robma Reed, on the 
ntght of the cnme Walker was convicted of first-degree cnmmal sexual 
conduct and kidnappmg The tnal court sentenced hIm to concurrent terms ot 
twenty-four years m pnson ThIS court affirmed the convlctlOns and 
sentences State v Walker, Op No 2004-UP-618 (S C Ct App tiled Dec 
9,2004) 
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[n January 2005, Walker tiled a peR applIcation allegIng Ineffective 
assistance of counsel Walker argued tnal counsel was IneffectIve because 
~he did not (l) InVestIgate Reed as an ahbi witness, (2) ask for a contInuance 
to await the wntten results ot a DNA test, (3) cross-examme the vIctIm about 
her alcohol use, and (4) cross-exam me the victim and call other witnesses 
about the victim's confllctmg statements as to the time of the mCldent 

Tnal counsel testIfied at the peR heanng that she watched the DVD of 
Walker's mtervlew In the mtervIew, Walker referred to Reed numerous 
tImes and claImed he could not have commItted the cnmes because he spent 
the ntght wIth her on March 2, 2002 SpeCIfically, Walker admItted he was at 
the BP statIon on March 2, but dented helpmg the vIctim fix her car He saId 
he left the BP statIOn and went to see Reed at Hardee's, where she worked as 
a manager Walker saId he then stayed at a ffIend's house until about 10 00 
pm, when he drove to Reed's house to spend the ntght 

DespIte watchIng the DVD of the mtervlew, tnal counsel dId not 
mvestIgate Reed as a potentIal wItness At the peR hearmg, she claImed she 
thought her lllvestIgator was followmg up on Reed Walker testIfied he told 
the mvestIgator about Reed, and the mvestIgator wrote Reed's name III the 
case file Tnal counsel saId she dId not know what, If anythmg, her 
IllvestIgator dId to Illvestlgate Reed She also testified she "was not aware ot 
any claIm that [Walker] was WIth anyone on" the ntght of the cnme The 
peR court summed up tnal counsel's knowledge of Reed as a potential alIbI 
wItness III the followmg questIOn 

The court So, there IS an IntervIew tape of the 
defendant that says he was With Ms Reed on the 
nIght of the mCIdent That name appears In the file, 
but we don't know what was done as far as findIng 
out what Ms Reed would or would not have saId, IS 
that correct? 
[Tnal counsel] Yes, your honor 

Reed testified at the peR heanng that Walker was her boyfrIend on 
March 2, 2002 She saId Walker had a key to her house and spent most 
weekend mghts With her When asked If she and Walker spent the 11lght 
together on March 2, 2002, Reed answered "I guess I dId" The Judge asked 
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Reed "You're telling me that you spent - [Walker] was staYIng with you that 
titst weekend In March of 2002" Reed answered "Yes" On cross­
eXamlnatlOn, however, she changed her answer as follows 

Q 2002 IS when y'all broke up? 
A Yea 
Q You know the exact date? 
A No, SIr 

Q But you knew he was with you that lllght? 
A Huh? 
Q You knew he was wIth you on March 2? 
A Well, I know he was wIth me, but I can't say a 
partIcular date No, I don't know what date y'all 
want 
Q But you can't remember the date y'all broke up? 
A RIght 
Q Do you know what you were domg the mght of 
March 1, 2002? 
A No, I can't go back that far 
Q Well, that's Just the day before when you saId Mr 
Walker was wIth you? 
A You satd he was wIth me, but that's all I can say 
Q So, you don't know what you were domg March 1, 
2002? 
A We could have been together m 2002 I don't 
even know what day that was 
Q But you don't know specIfically? 
A RIght, that's what I'm saymg 
Q But you know specIfically rIght now what you 
were domg March 2, 2002? 
A No, I am't saId that 
Q So, you don't know what you were dOing March 2, 
2002 that night? 
The Court Ma'am, do you know whether or not you 
were with thIS man over here Mr Walker? 
The WItness I know we spent a lot of days together 
I can't tell you no particular day 
Q So you can't tell -



A A partIcular day, nght 
Q You can't tell us you were wIth hlln Match 2, 
2002? 
A RIght 

As to Reed's testImony, the PCR court found 

[Walker] and Reed had an intImate relatIOnshIp 
that was ongOing at the tIme of the alleged incIdent 

[Reed] further testIfied that [Walker] was 
usually WIth her dunng the tIme frame of [the] 
inCIdent [Walker] testIfied that he had been 
spendIng many nIghts, and most, If not all, weekends 
WIth Reed pnor to, and including, the date of the 
alleged inCIdent Whtle Reed's memory of 
specIfic dates IS not perfect Since It has been 
approximately five years Since the inCident, and 
approXimately four years Since the tnal, her 
testimony corroborated that of [Walker] 

[T]he Court finds that the testimony of 
Reed at the PCR heanng was credIble 

The JUry would have weighed the credIbIlIty of 
the testimony of the Witness, and It IS reasonable to 
assume that the outcome of the delIberatIOns may 
have been dIfferent had thIS WItness testIfied In lIght 
of the facts of thIS case 

The PCR court granted Walker's applIcatIOn on two grounds FIrst, the 
court tound the faIlure to investigate the alIbi witness was defiCIent and 
prejudIced the defense Second, the court found Walker 

llldependently establIshed a second ground tor 
prejudice With the cumulative effect of Tnal 
Counsel's error In her faIlure to lllvestIgate [the 
victIm's] alcohol use, her faIlure to move to contlllue 
the hearIng to awaIt the WrItten results of the forenSIc 
testing, her taIlure to cross-examine the WItnesses as 
to the dIscrepancy ot the confllctlllg times of the 
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ll1cldent, and her fallure to inVestIgate or intervIew 
Reed, the combination ot whIch prejudIced [Walker] 

The Judge explained that, standing alone, none of the tirst three Instances of 
defiCIent performance estabhshed preJudIce, but when they were added 
together WIth the faIlure to mvestIgate Reed as an alIbI WItness, "[these] 
fatlures cumulatively preJudIced" Walker The State appeals both grounds 
upon whIch the PCRJudge granted the appitcatIOn I 

II ApplIcable Law and Standard of Review 

To obtam post-convIctIOn relIef based on the alleged denIal of effectIve 
aSSIstance of counsel under the SIxth Amendment, the apphcant must satIsfy 
the two-prong test set out m Stnckland v Washmgton, 466 U S 668, 687 
(1984) FIrst, the applIcant must show that tnal counsel's performance was 
deficIent based on a standard of "'reasonableness under prevaIlmg 
profeSSIOnal norms '" Edwards v State, 392 S C 449, 456, 710 S E 2d 60, 64 
(2011) (quotmg Stnckland, 466 US at 688) Second, the applIcant "must 
demonstrate that thIS deficIency prejudIced 111m to the pomt that he was 
depnved of a fatr tnal whose result IS relIable" ML To satISfy thIS second 
prong, the applIcant "must demonstrate that hIS attorney's errors had an effect 
on the Judgment agamst hIm" 392 SCat 458-59, 710 S E 2d at 65 An 
error WIll be found to affect the Judgment If the applIcant proves "'that there 
IS a reasonable probabIlIty that, but for counsel's unprofessIOnal errors, the 
result of the proceedmg would have been dIfferent'" 392 SCat 459, 710 
S E 2d at 66 (quotmg Stnckland, 466 US at 694) "In other words, [the 
applIcant] must show that 'the factfinder would have had a reasonable doubt 
respectmg gUIlt '" ML (quotmg Stnckland, 466 U S at 695) 

An appellate court must affirm the factual findmgs of the PCR court If 
they are supported by any probative eVIdence In the record Cherry v State, 
300 S C 115, 119, 386 S E 2d 624, 626 (1989) ThiS court "wIll reverse the 

I The State also contends the PCR court applIed an ll1correct standard by 
reqUlflng counsel to at ttculate a tnal strategy for each alleged ll1stance of 
defiCient performance However, we do not lead the PCR court's order to 
Illclude ,;uch a reqUIrement We read the order as merely notmg that tnal 
counsel dId not artIculate a strategy in defense ot her performance 
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PCR coul1 only where there IS either no prpbatIve eVIdence to support the 
decIsion or the decIsion was controlled by cln error of law II Edwards, 392 
SCat 455, 710 S E 2d at 64 

[II [neffectlve Assistance of Counsel-Ahbl Witness 

A. First Prong of Strickland 

We agree With the PCR court's findmg that tnal counsel's failure to 
InvestIgate Reed as an ahbi witness was defiCIent performance Counsel 
admitted she watched the DVD of Walker's IntervIew Therefore, she was 
aware of Walker's claim that he was WIth Reed on the nIght of the cnme 2 

"[C]nminal defense attorneys have a duty to undertake a reasonable 
InvestIgatIOn, whIch at a mInImum Includes IntervIeWIng potentIal WItnesses 
and making an Independent mvestigatlOn of the facts and CIrcumstances of 
the case II Edwards, 392 Seat 456, 710 S E 2d at 64 The duty to 
InVestIgate a potentIal WItness IS even more cntIcal when the WItness mIght 
prOVide an ahbi AccordIngly, the SIxth Amendment reqUIres that cnmmal 
defense attorneys thoroughly Investigate potential ahbi WItnesses 

Tnal counsel dId nothIng personally to Investigate Reed as a WItness 
Her claim that her InvestIgator was explonng Reed's role In the case also does 
not satIsfy her oblIgatIOns under the SIxth Alnendment The duty to represent 
the clIent belongs to the lawyer WhIle It may be reasonable to allow 
InVestIgators and paralegals to do some or all of the mvestIgatory work, tnal 
counsel has a duty to supervIse the InvestIgatIOn, make sure It IS completed, 
and famihanze herself WIth the results Tnal counsel's faIlure to adequately 
Investigate Reed as an alIbI WItness under the CIrcumstances presented In thiS 
case was unreasonable under prevaIlIng profeSSIOnal norms, and therefore 
defiCIent performance under the SIxth Amendment 

The State pomts out, however, that the detense presented a theory that 
Walker and the victim had consensual mtercourse and there was no rape 
The State argues thiS was "a tar better theoIy" than an alIbI de tense because 

2 Walker never personally told tnal counsel clbout Reed However, tnal 
counsel could not have watched the lI1tervlew WIthout knowlI1g Reed was a 
potential alIbi witness 
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an altbl would not have explained the victim's detailed and accurate 
descnptIon of Walker's house and truck The State thus argues that tnal 
counsel's fallure to investigate Reed as an alIbI witness IS JustIfied as a valId 
strategIc deCIsIOn ThIS argument mlscharactenzes the role of strategy In the 
analysIs of tnal counsel's performance If counsel had properly mvestigated 
the alIbI defense, and then made an Informed strategIc deCISIon not to pursue 
It, the State's argument would be persuaSIve However, because tnal counsel 
did not conduct an adequate Investigation of the alIbI defense, she could not 
have made an Informed strategic chOIce 

In Str.ckland, the Supreme Court stated that 

strategIc choices made after thorough InvestigatIon of 
law and facts relevant to plausIble optIOns are 
VIrtually unchallengeable, and strategic chOIces made 
after less than complete InvestigatIOn are reasonable 
precIsely to the extent that reasonable profeSSIOnal 
Judgments support the lImitatIOns on InvestigatIon 

[C]ounsel has a duty to make reasonable 
investIgatIOns or to make a reasonable deCISIOn that 
makes partIcular InvestIgatlOns unnecessary 

466 U S at 690-91, see CounCIl v State, 380 S C 159, 175, 670 S E 2d 356, 
364 (2008) Here, trIal counsel artIculated no reasonable baSIS for her 
deCISIOn not to InvestIgate Reed as an alIbi witness Therefore, reasonable 
profeSSIOnal Judgment does not support the lImitation on the InvestigatIOn 
Moreover, such a deCISIOn could not have been reasonable profeSSIOnal 
Judgment Because an alIbI IS a complete defense to a CrImInal charge,3 there 
IS no conceptIOn of sound Judgment that Will permIt tnal counsel to choose 
not to inVestIgate the testImony of a WItness whom counsel has reason to 
belIeve could prOVIde an alIbI 

We find, therefore, that there IS eVidence to support the PCR court's 
rultng that Walker met the first prong of the Stnckland test We agree WIth 
the court's conclUSIOn that tnal counsel's performance was defiCIent because 
we tind "'counsel made errors so senous that counsel was not functlonmg as 

1 See State v RobbInS, 275 S C 373,375, 271 S E 2d 319,320 (1980) 
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the "counsel" guaranteed the defendant by the Sixth Amendment If' 
Edwards, 392 SCat 456, 710 S E 2d at 64 (quotmg Stnckland, 466 U S at 
687) 

B Second Prong of Strickland 

As to the second prong of Stnckland, however, we find the PCR court's 
ruhng that trIal counsel's deficient performance prejudiced Walker was 
controlled by an error of law To qualIfy as an alIbi, a witness's testimony 
must account for the defendant's whereabouts dunng the tIme of the cnme 
such that It would have been physically Impossible for the defendant to 
commIt the CrIme Glover v State, 318 S C 496, 498, 458 S E 2d 538, 540 
(1995) Reed's testImony at the PCR heanng did not meet the defimtlOn of 
alIbi Therefore, tnal counsel's faIlure to present the testimony cannot form 
the baSIS of a findmg of prejudice under Stnckland Glover, 318 SCat 498, 
458 S E 2d at 539-40 

This case IS SimIlar to Glover There, the PCR appbcant "argued tnal 
counsel was meffectIve for fatlmg to contact several WItnesses who could 
have testIfied [the applIcant] was m Flonda when the cnmes were 
commItted" 318 SCat 497, 458 S E 2d at 539 One WItness mltlally said 
he "belIeved" the applIcant was 111 Flonda, but then Said he could not 
remember and "knew 'nothmg '" Id The second witness testified the 
apphcant was m Flonda eleven hours before the cnme was committed at a 
locatIOn only approximately six-and-a-half hours away 318 Seat 497-98, 
498 n 1, 458 S E 2d at 539-40, 540 n 1 The testImony of either WItness 
would have made It less lIkely the apphcant committed the cnme 
Nevertheless, the supreme court found "no eVidence to support the PCR 
Judge's tindmg ot preJudIce" because "neIther WItness's PCR testImony 
establtshed an alIbi defense" 318 SCat 498, 458 S E 2d at 539-40 In 
support of Its tindmg, the supreme court Cited State v Robbms, 275 S C 373, 
271 S E 2d 319 (1980) for the tollowmg propositIOn "[S]mce an alIbi denves 
ItS potency as a defense from the fact that It Illvolves the phYSIcal 
ImpOSSibilIty of the accused's guIlt, a purported alIbi which leaves It pOSSIble 
tor the accused to be the guIlty person IS no alIbi at all" Glover, 318 SCat 
498, 458 S E 2d at 540 
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We mterpret Glover to establIsh a framework tor analyzmg an alleged 
tatlure to mvestIgate an altbi wItness When a peR appltcant alleges tnal 
counsel faIled to mvestIgate or present an ahbi wItness, the peR court must 
make two findIngs to determme If counsel's defiCIent performance constitutes 
prejUdICe under Stnckland FIrst, the court must find as a matter of law 
whether the wItness's testimony meets the legal definItIOn of an alIbI 
Second, the court must assess the wItness's credIbIlIty In makmg the first 
findIng, the court must consIder the entire record to determme what the 
testimony would have been If It had been presented at tnal The peR court 
must consIder the testimony as a whole, take It as true and credIble, and VIew 
It m the hght most favorable to the peR applIcant 

AnalYZIng Reed's testimony under the Glover framework, we conclude 
her testimony does not quahfy as an alIbI Reed's testImony makes It less 
hkely Walker IS gUIlty Taken as a whole, however, her testImony does not 
account for Walker's whereabouts on March 2, 2002, such that It was 
physIcally ImpossIble that he commItted the cnmes Although Reed began 
by sayIng Walker spent the weekend WIth her, she eventually satd she could 
not specIfically remember whether Walker spent the mght WIth her on March 
2 Even her specIfic testImony that Walker "was staymg WIth [her] that 
weekend" does not foreclose the possIbIhty that he arrIved at her house on 
Saturday mornIng after commIttmg the cnmes on Fnday mght Therefore, 
lIke the testImony of the two witnesses III Glover, Reed's testImony does not 
establIsh an alIbI because It leaves open the posslblhty that Walker IS gUIlty 4 

Because Reed's testImony does not meet the legal defimtIOn of an alIbI, 
Walker faIled to show a reasonable probabIlIty the result of the tnal would 
have been dIfferent If tnal counsel mvestigated and presented Reed's 
testImony Therefore, the peR court commItted an error of law m findIng 
that Walker satIsfied the second prong of the StrIckland test 

IV IneffectIve Assistance of Counsel-CumulatIve PrejudIce 

The peR court found that tnal counsel's performance was defiCIent III 

three addItional Instances The peR court determmed that Walker had not 

4 Because Reed's testImony does not meet the legal detil1ltion of an alIbi, It IS 
110t necessary to make the second findIng 
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Independently met the prejudice prong of the Stnckland test as to anyone of 
these deficIencies However, the court found that the cumulative effect of the 
three, combIned wIth the faIlure to investigate the ahbl, did satisfy the 
prejudIce prong We disagree We find no eVidence to support the PCR 
court's rulIng that two of the Instances were defiCient performance The other 
Instance, which was defiCient performance, and the failure to InVestIgate 
Reed as an ahbi wItness have no cumulative prejUdICial effect 5 Therefore, 
the PCR court erred In grantIng relIef 

A Continuance to Awalt the WrItten Results of a DNA Test 

The PCR court found trIal counsel's performance was defiCIent because 
she dId not ask for a contmuance to watt for the wntten report from the South 
Carolma Law Enforcement DIVISIon showmg that no DNA eVIdence lInked 
Walker to the cnme We do not find eVIdence In the record to support thIS 
findmg 

SLED tested a "bIte mark" wIth the vIctIm's blood and found "no DNA 
profile unlIke the victim" SLED dId not release the wntten results of this 
analysIs untIl a month after Walker's tnal However, both the assIstant 
SolIcItor and tnal counsel were aware of the test results before tnal The 
assIstant SohcItor testIfied at the PCR heanng that the verbal SLED report 
generally becomes avaIlable "much earlIer" than the wntten report The peR 
court found counsel should have sought a contmuance to walt for the wntten 
SLED report because she "could have shown [the report] to the JUry m order 
to stress that the only eVIdence lInkIng the ApplIcant to the mCIdent was [the 
vIctIm's] IdentIficatIOn " 

First, the victIm's IdentIficatIOn of Walker IS not the only eVIdence 
IInklllg him to the cnme The victim's descnptIons of Walker's truck and 

5 "[W]hether the cumulatIOn of several errors, 'whIch by themselves are not 
prejUdiCIal, would warrant relIef IS an unsettled questIOn m South Carolma "' 
Lorenzen V State, 376 SC 521,535 n3, 657 SE2d 771, 779 n3 (2008) 
(quotIng Green V State, 351 S C 184, 197, 569 S E 2d 318, 325 (2002)) As 
discussed below, we find It unnecessary to answer thiS questIOn because 
Walker has faIled to prove prejudice undel any InterpretatIOn of the law 
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house were detaIled and accurate Based on these descnptlOns, the State was 
able to argue persuasIvely that the VICtllTI was m Walker's house 

Moreover, the tnal transcnpt shows that counsel dId stress to the JUry 
the results of the DNA test-that no DNA eVIdence was found linkmg 
Walker to the cnme On dIrect eXaminatlOn of the pollce officer assIgned to 
the case, the officer admItted that no DNA eVIdence was found m Walker's 
house or truck On cross-exammatIOn, the officer admItted that the rape kIt 
was never sent to SLED for DNA testing, he was unable to collect any 
samples for DNA testing from Walker's house, and haIrs collected from 
Walker's car were not sent to SLED Accordingly, the SLED report would 
have been only marginally helpful to Walker because the contents of the 
report were made known to the JUry through the testImony of the officer 
Moreover, the report would have been offered to prove the truth of what IS 
asserted in the report Thus, the report would lIkely have been InadmIssIble 
hearsay See State V Jennmgs, 394 S C 473,479, 716 S E 2d 91, 94 (2011) 
(finding portlOns of a wntten report constItuted inadmISSIble hearsay) Tnal 
counsel's deCISIOn not to seek a continuance so that a marginally helpful and 
probably madmIssible report contaming the same mformatIOn counsel could 
present to the Jury m other forms IS not defiCIent performance 

B Cross-ExamInatIOn of the VictIm on Alcohol Use 

The nurse who performed the vIctIm's rape kIt noted that the vIctIm told 
her she planned to attend "ETOH treatment,,6 that week The PCR court 
found tnal counsel's performance defiCIent because she dId not mvestIgate 
the reference to "ETOH treatment" m the nurse's notes or the smell of alcohol 
noted by the polIce The court found tnal counsel's lack of an mvestIgatIon 
was defiCIent because the "only eVidence linkIng [Walker] to [the VIctim] was 
[her] IdentIficatIOn of [Walker]" and counsel's faIlure "prevented the Jury 
from considenng [the vlctIm]'s credIbIlIty m her IdentIficatIOn of [Walker] " 
We do not find any eVIdence m the record to support thIS findmg 

As e'<plamed above, there IS more eVidence lInking Walker to the cnme 
than the victim's Identification AddItionally, the Jury was not prevented 

6 ETOH IS an abbreViatIOn for ethanol and refers to alcohol and alcohol 
abuse Tnal counsel knew thiS 
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from considering the victim's alcohol use on the day of the crime In assessIng 
her credibIltty The record contaInS several Instances of trial counsel 
bringIng the victim's alcohol use to the JUry's attention Counsel asked the 
victim about beer she drank whIle at the assaIlant's house Counsel cross­
examIned the victim about the rum and coke she drank when she got home on 
the mornIng of March 3, 2002 Counsel cross-exammed the victim's cousm 
about the victim brlngmg an alcoholIc drmk with her to the cousin's house on 
March 3 FInally, counsel mentlOned the victim's alcohol use III her closmg 
argument Thus, the tnal transcript reflects that trial counsel Investigated and 
brought to the JUry's attentlOn, through cross-eXamInatlOn and ill clOSIng 
argument, the VIctim's use of alcohol dunng and after the lllcident, allowmg 
the Jury to conSIder how the alcohol could have affected her credlbillty III 

IdentIfYlllg Walker 

We recognIze that the nurse's note shows more than merely that the 
VIctim drank alcohol dunng and after the cnme Rather, the reference to 
alcohol treatment palllts the VIctIm as an alcoholIc However, eVIdence that 
the VIctIm IS an alcoholIc IS not admIssIble to prove she was mtoxicated at a 
partIcular time See Rule 404(a), SCRE ("EVidence of a person's character or 
a traIt of character IS not admissIble for the purpose of provmg actlOn m 
conformIty thereWIth on a partIcular occaSlOn ") WhIle" [e ]vIdence of a 
pertInent traIt of character of the VIctim of the crtme offered by an accused" IS 
admIssIble under Rule 404(a)(2) m some CIrcumstances, the VIctim's 
alcoholIsiTI IS not a pertment trait of character m thIS case See State V 
MIzell, 332 S C 273, 278, 504 S E 2d 338, 341 (Ct App 1998) ("[T]he 
'prevaIlIng view IS that only pertlllent traIts-those mvolved m the offense 
charged-are provable "' (quotIng John W Strong, McCormIck on EVIdence 
~191(4thed 1992))) 

Moreover, eVIdence of the VIctim's alcoholIsm IS not admISSIble under 
Rule 608(a), SCRE, because It IS not eVIdence of her character for 
truthfulness or untruthfulness See Rule 608(a), SCRE ("The credIbilIty of a 
WItness may be attacked subject to these IImitatlOns (1) the eVidence may 
refer only to character tor tl uthfulness or untruthfulness "), see also State V 
Aleksey, 343 S C 20, 34, 538 S E 2d 248, 255 (2000) ("NarcotIcs offenses 
are generally not conSIdered probatIve of truthfulness ") WhIle eVidence of a 
person's IntOXIcation at a speCific POInt In time may be admISSible to show 
credibilIty, eVIdence that a person IS an alcoholIc IS not 
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C Cross-Exc-lmlnahon on Conflicting EVidence as to the Time 
of the Incident 

The peR court found trtal counsel's performance was deficient because 
she did not "adequately prepare for tnal through her faIlure to call wItnesses" 
whose testImony would have shown the vIctIm mitIally stated she was at the 
BP station at mght and then later stated she was there In the afternoon The 
nUlse's report states that the vIctim said "on 3/2/02 at approx 7PM, she was at 
a gas station and her car wouldn't start back up" The PCR transcnpt refers to 
a pollce mCIdent report that says the vIctIm recounted she stopped at the BP 
statIOn "at approxImately 8 PM" The videotape from the BP statIOn shows 
the VIctIm was there at approxImately 3 30 m the afternoon At tnal, she 
testified she was at the BP statton m the afternoon whIle It was sttll hght 
outsIde Counsel had both reports In her case file, but dId not ask the VIctim 
about the conflIctmg ttmes The PCR court found counsel should have 
explored the dIscrepancy to place doubt In the mInds of the JUry as to whether 
the VIctim accurately IdentIfied Walker We uphold the peR court's findmg 
of deficIent performance In thIS respect because there IS eVIdence m the 
record to support the findmg 

D The Cumulative Effect of Counsel's Deficient Performance 

We find two mstances of trtal counsel's deficIent performance-her 
faIlure to Investtgate Reed as a potentIal ahbl WItness and her faIlure to cross­
examIne the VIctim or call WItnesses to testIfy about confhctIng eVIdence as 
to the time of the mCIdent To the extent the faIlure to InvestIgate Reed as a 
potentIal alIbI witness caused some prejUdICe, we have determIned the 
prejudice dId not nse to a level warrantmg relIef under Stnckland As to the 
faIlure to brIng out the VIctIm's conflIctIng statements on the tIme of the 
mCIdent, the peR court found any prejUdICe resultIng trom that defiCIency 
dId not llldependently warrant relIef under Stnckland Even I f South 
CarolIna dId allow PCR based on the cumulatIve prejUdICIal etfect of two or 
more l11stances of deticient performance,7 vValker would stIll have to 
demonstrate "a reasonable probabilIty that, but for [the cumulatIOn ot] 
counsel's unprofeSSIOnal errors, the result of the proceedmg would have been 

7 See footnote 5 
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dltterent" Edwards, 392 SCat 459,710 S E 2d at 66 (quotmg Stnckland, 
466 U S at 694) We tind he has not These mstances of deficient 
performance are unrelated to each other and neither one makes the other 
more prejudicial Therefore, even If we could evaluate them together, there IS 

no cumulatIve prejudicial effect that would warrant relIef under Stnckland 

V ConclUSIOn 

The judgment of the PCR court grantmg a new tnalls 

REVERSED 

THOMAS and KONDUROS, JJ , concur 
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THE STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

JOSEPH WALKER, 

RESPONDENT, 

v 

STATE OF SOUTH CAROLINA, 

PETITIONER 

Appeal from AIken County 

Doyet A Early, III, CIrcUIt Court Judge 

OpmlOn No 4946 

PETITION FOR REHEARING 

Pursuant to Rule 221(a), SCACR, counsel for Joseph Walker petitlons the Court for 

reheanng of tlus Court's deCISIon to reverse the grantmg of a new tnal and fmdmg of meffectlve 

aSSIstance of counsel by the PCR Judge Counsel respectfully submIts that thIS Court overlooked 

portIons of Robma Reed, the alIbI Wltness's testlmony mdlCatmg that the respondent, Joseph 

Walker, spent the rught at her house on Saturday, March 2, 2002, the everung the complalrung 

Wltness testIfied she was kidnapped and sexually assaulted Counsel submIts that Reed's testImony 

meets the defirutlOn of alIbI and the credIbIlIty of that testlmony IS an Issue for the Jury 
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Additlonally, wunsel respectfully submits that thl~ Court misInterpreted Glover v State, 

318 S C 496, 458 S E 2d 538 (1995), as establIshIng a framework for analyzIng IneffectIve 
I 

assistance of counsel claims InvolvIng the failure to InvestIgate an alIbi Wltness In confhct Wlth the 

standard of proof establIshed by Stnckland v WashIngton, 466 U S 668, 104 S Ct 2052, 80 

LEd 2d 674 (1984) Lastly, counsel submits that thiS Court overlooked the fact the PCR Judge 

found counsel deficIent In three additlonal Instances, and each Instance related to a faIlure to 

challenge the credIbIlIty of the complamIng WItness The Instances of deficient performance were 

related to counsel's overall failure to challenge the credIbIhty of the complamIng Witness and the 

cumulative effect of these errors combIned WIth counsel's fmlure to InvestIgate and mtroduce the 

testimony of the ahbi witness demonstrates prejUdICe warrantIng relIef In the form of a new trIal, as 

found by'the PCRJudge 

Tlus Court found that trial counsel's failure to InVestIgate Reed as an alIbI witness was 

defiCIent performance ThIS court wrote, "We agree WIth the court's conclUSIOn that tnal counsel's 

performance was defiCIent because we find 'counsel made errors so serIOUS that counsel was not 

functIOmng as the 'counsel' guaranteed the defendartt by the Sixth Amendment '(CIting Edwards, 

I 

392 SCat 456, 710 S E 2d at 64, quotmg Stnckland, 466 U S at 687 ThIS Court found however, 

under thls Court's newly created Glover framework Reed's testImony does not qualify as art alIbi 

I 
and therefore Walker was unable to demonstrate prejudice Tlus Court wrote 

I 

Reed's testlmony makes It less lIkely Walker IS gUIlty Taken as a 
whole, however, her testImony does not account for Walker's 
whereabouts on March 2, 2002, such that It was phYSIcally 
ImpOSSIble that he cOmmltted the cnmes Although Reed began by 
sayIng Walker spent the weekend WIth her, she eventually Said she 
could not speCIfically remember whether Walker spent the mght WIth 
her on March 2 Even her specIfic testimony that Walker "was 
~taymg With [her] that weekend" does not foreclose the 
pOSSIbIlIty that he arrIved at her house on Saturday mormng after 
commIttIng the cnme~ on FrIday mght Therefore, lIke the 
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testimony of the two Witnesses In Glover, Reed's testImony does not 
establIsh an alIbI becau~e It leaves open the po~slbllIty that Walker IS 
guIlty (emphaSIS added) 

FIrst, there IS no questIOn that the complalmng Witness testIfied that the mCldent took place 

on Saturday, March 2, 2002, not on Fnday the day before Second, Reed testIfied at the peR 

heanng that Walker had been spendmg weekends and Saturday mghts wIth her every weekend for 

SIX months to a year peR counsel questlOned Reed 

Q Now, at the first of March - The first weekend of March of 2002 were you and Mr 
Walker still mvo1ved m a sexual reiationshlp? 

A Of course 

Q And we're now five years later, IS that correct? 

A Yea 

Q Okay At the tIme before he dIsappeared had Mr Walker been spendmg [SIC]WIth 
rught WIth you on the weekends and on Saturday rught? 

A Yes, he has 

Q Okay Had that been gomg on every weekend for SIX months to a year? 

A Yea 

(App P 397, lmes 15 -p 398, hnes 1~2) 

Robma Reed testIfied at the peR heanng that m March of 2002, she and Walker were 

lovers (App P 393, hnes 16-20) WhIle Ms Reed could not remember the specIfic date, she 

testlfied that she and Walker spent every weekend together for SIX months to a year before Walker 

"dIsappeared' 10 late March (App p 397 hnes 21 - p 398, hnes 1-2) Ms Sanders' mCldent 

took place on Saturday, March 2, 2002 (App p 360, lmes 2-7) Ms Reed testified that her 

relatlOnshlp With Walker ended 10 late March of 2002, and bhe was unaware of Walker's arrest on 
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20 

, 
March 22,2002 (App p 404, lmes 5-9, p 395, lInes 3-21, p 399, lmes 20-21) Ms Reed testified 

that she beheved that Walker "got tired of my mouth" dUd took off (App p 395, hnes 10-14) 

I 

Ms Reed testtfied that she had worked at Hardees smce 1988, and worked as the mandger 

of Hardees m March 2002 (App P 388, hnes 22 - p 389, hnes 1-24) She testified that Walker 

would spend the night at her house dunng that time (App p 393, hnes 2 I -22) Ms Reed tlstIfied 

I 

that m March of 2002, her car was broken and W dlker would come to the Hardees and Wait on her 

to take her home (App p 394, lmes 4-12) The PCRjudge asked Ms Reed, "And you're tellIng 

me that you spent - - Mr Reed (SIC) was staymg With you that first weekend m March of 2002?" 

Ms Reed responded, "Yes" (App p 403, lmes 2-5) Upon further questiOning, Ms Reed testified, 

"I know we spent a lot of days together I can't tell you no partIcular day" (App p 405, hnes 17-

18) She was able to testIfy, however, that pnor to the last tIme she saw Walker, they spent every 

weekend together at elther her house or rus (App p 406, hnes 4-8) PCR counsel asked Ms 

Reed, "Pnor to the last tIme that saw Mr Walker dId y'all spend every weekend together?" (App 

p 406, hnes 4-5) Ms Reed responded, "Yea, we spend every weekend together" (App p 406, 

hne 6) 

Wlule on cross exanunatlOn, Reed admItted that she could not remember speCifically bemg 

WIth Walker on March 2, 2002, the jury should have heard her testunony that she and Walker s 
I 

I 
usual practice dunng the tIme frame mcludmg March 2, 2002, was to spend the mght together The 

I 

jury couldl then make a determmatIon as to the credlblhty of the ahbl testImony and the judge would 
I 

mstruct the jury about assessmg the credIbIlIty of the ahbl testunony 
I 

I 
ThIS Court's rehance on Glover v State, 318 S C 496 458 S E 2d 538 (1995), IS misplaced 

I 

In Glover the Witness testtfied that the defendant was m Flonda eleven hours before the cnme was 

I 

cOlrumtted at a locatIon approxunately SIX and a half hours away The South Carohna Supreme 



Court found that the testunony of the Witness dId not establIsh an ahbi because the defendant could 

have left Flonda and traveled to the 10catlOn Within SIX and half hours and cormmtted the cnme In 

the present case, If the Jury beheves the alIbI Witness, Robina Reed, who testIfied that she was With 

Walker on Saturday mght March 2, 2002, It would have been ImpossIble for Walker to have 

commItted the cnmes 

Reed's testImony estabhshes an alIbI and a Jury, not an appellate court, should determIne the 

credIbIlIty of the test1mony It IS Important to note that the PCR Judge found Reed's testimony 

credIble In the order of dIsmIssal the PCR Judge wrote, "The Court finds that thIS faIlure [tnal 

counsel's faIlure to locate and call Reed as an alIbI Witness] severely prejudIced the Apphcant's 

nght to a fair tnal WhIle It IS the role of the Jury to gauge the credIbIlIty of the Witnesses at tnal, 

the Court finds that the testImony of Reed at the PCR heanng was credIble The Jury would have 

weIghed the credIbIlIty of the testImony of the Witnesses, and It IS reasonable to assume that the 

outcome of the dehberatlOns may have been dIfferent had this Witness testified In hght of the facts 

of thIS case" Walker was prejUdICed by tnal counsel's defiCIent performance The PCR Judge's 

order grantIng rehef and ordermg a new trIal IS supported by the record and IS not controlled by an 

error of law Under the any eVIdence standard thIS Court erred In reverSing the finding of the PCR 

Judge 

ThIS Court's determinatIon that Reed s testImony dId not e~tabhsh an ahbiis m confhct With 

the reasonable probabIlIty standard estabhsh by Strickland In order to estabhsh prejUdICe there 

must be "a reasonable probabIlIty that, but for counsel's unprofeSSIOnal errors, the result of the 

proceeding would have been dIfferent" Stnckland v Washmgton 466 US 668, 104 S Ct 2052, 

80 LEd 2d 674 (1984), Cherry v State, 300 S C 115, 117, 386 S E 2d 624, 625 (1989) Reed 

testified that she beheved she and W dlker spent the mght together on Saturday March 2, 2002 
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Ihe State's case agamst Walker was based entrrely on the te~t1mony of the one complaInIng 

WItness, Ms Sanders There were questIons about thIS WItness's credIbIlIty As dIscussed below, 

thIs Court found counsel meffectIve for faIlmg to adequately cross exarrune the WItness about 

conflIctIng eVIdence as to the time the mCldent IS alleged to have happened There was no 

forenSIC eVIdence lmkmg Walker to an assault of Ms Sanders and no WItnesses who could 

corroborate Ms Sanders' testimony Ms Sanders' IdentIfication of Walker was made only after she 

had vIewed a VIdeo tape of Walker entenng the BP statIon There IS a reasonable probablhty that 

Ms Reed's testimony would have made the dIfference m obtauung an acqUIttal See Martmez V 

State, 304 S C 39,403 S E 2d 113 (1991) 

The PCR judge found three addItIonal mstances of meffectIve assIstance of counsel The 

PCR judge found counsel meffectIve m faIlmg to move for a contmuance to awaIt completion of 

forenSIc testmg that revealed that no semen was IdentIfied from the sexual assault eVIdence kIt 

collected from the complamant, faIlmg to mvestIgate the complamant's alcohol use falhng to cross 

exarrune the complamant m regard to dIscrepancIes as to the tIme of the alleged mCldent The PCR 

judge wrote, "THE COURT FURTHER FINDS AND CONCLUDES that the ApplIcant has 
I 

mdependently establIshed a second ground for prejUdICe WIth the cumulatIve effect of TrIal 

Counsel's error In her faIlure to mvestlgate Sanders' alcohol use, her faIlure to move to contmue the 

I 
hearmg to awaIt the wntten results of the forenSIC testmg, her faIlure to cross-examme the WItness as 

I 

I 
to the dIscrepancy of the confllCtmg tImes of the mCldent, and her faIlure to mvestIgate or mtervlew 

I 

I 
Reed, the combmatlOn of WhICh prejudIced the Apphcant" (App p 444) 

I 

ThIS Court found that counsel was defic..Ient In fallIng to cross exarrllne the complamant In 
I 

regard to dIscrepancIes as to the tIme of the alleged mCIdent 'ThIs court wrote, "We find two 

mstances oftnal counsel's defiCIent performance - her faIlure to mvestIgate Reed as a potentlal alIbI 
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wItness and her faIlure to cross-examme the vIctim or cdll WItnesses to testify about conflIctmg 

eVIdence as to the tIme of the mCIdent" Tlus Court, however, found that Walker faIled to prove 

prejUdICe "These mstances of deficIent performance are unrelated to each other and neither one 

makes the other more prejUdIcIal Therefore, even If we could evaluate them together, there IS no 

cumulatIve prejUdICial effect that would warrant rehef under Stncldand 

First, as dIscussed above, counsel's faIlure to mvestigate and call Robma Reed as an altbi 

WItness constItutes prejUdIcIal defiCIent performance requmng a new tnal, as found by the PCR 

Judge Second, the testImony of the ahbi WItness and cross exammatIon of the complaInant m 

regard to dIscrepancies as to the tIme of the alleged mCIdent are related as both go to the credIbIlIty 

of the complammg Witness ThIrd, the PCR judge correctly found that counsel was addItIOnally 

defiCIent m faIlmg to move for a contmuance to aWaIt completIOn of forenSIc testmg that revealed 

that no semen was Identified from the sexual assault eVIdence kIt collected from the complamant 

and faIlmg to mvesttgate the complamant's alcohol use 

The PCR Judge CItIng Green V State, 351 S C 184, 569 S E 2d 318 (2002) wrote, "These 

faIlures cumulatively prejudIced the ApplIcant and adversely affected hIS nght to a faIr tnal under 

the fact oftrus case" (App p 445) In Green the South Carolma Supreme Court wrote, "Whether 

the cumulatIOn of several errors, WhICh by themselves are not preJudIcIal, would warrant rehef IS 

an unsettled questIOn m South Carohna Compare State v Peterson, 287 S C 244, 335 S E 2d 

800 (1985) (accumulatIOn of errors warranted reversal, but Court also found each mdlvldual 

error caused preJudIce), overruled on other grounds by State v Torrence, 305 S C 45, 406 

S E 2d 315 (1991), With State v Freeman, 319 S C 110, 459 S E 2d 867 (Ct App 1995) (findmg 

multIple errors, whIch were not prejUdICIal separately, could be prejUdICIal to deny an mdIvidual 

a nght to a faIr tnal when they were VIewed together)" 351 SCat 197, 569 S E 2d at 324 

23 



WhIle the mdlvldual error In fallIng to call the dhbl witness warrants reversdl, the cumulative effect 

of the other errors also warrants reversal 

Based on Ms Sanders' report of a sexual assault, several Items were submttted to the South 

Carohna Law Enforcement DlvislOn [SLED] for serology and DNA analysIs At the tIme of 

Walker's trIal, however, SLED had not wmpleted the wrItten report m regard to the forenSIc 

testmg ,Consequently, at the tIme of tnal, counsel dId not have a wrItten copy of the results of 

forensiC testmg performed by SLED The SLED report IS dated August 27,2003, and was admItted 

1 

m eVIdence at the PCR hearmg as plamtIffs exhIbit No 1 (Supp App pp 1-2) Walker's trIal 

was held on July 22 and 23, 2003 Testmg of smears, swabs and pantIes collected m the sexual 

assault eVIdence collectIOn kIt from Ms Sanders on March 3, 2002, (Ms Sanders alleged that the 

mCIdent started on March 2, 2002, and contInued mto the early mornmg hours of March 3, 2002), 

revealed no spermatozoa and no semen (Supp App pp 1-2) Ms Sanders testIfied that the 
I 

aSSaIlant penetrated her more than three tImes (App p 51, lmes 14 - p 52, hnes 1 - 3) The 

nurse's notes mdicate that the assatlant dId not wear a condom (Supp App p 4) 

The State's contentIOn that respondent was not prejudIced by trIal counsel's failure to awaIt 

completIqn of the wntten report because tnal counsel was told by the SohcItor, pnor to tnal, that no 

semen was found IS WIthout ment Tnal counsel admItted at the PCR hearmg that It would have 

been Important for the Jury to have knOWfl about the results of the SLED forensIc testmg (App p 

I 
367, hnes, 9-11) WhIle there was hmlted testImony about the lack of DNA eVIdence, the wrItten 

SLED report could certamly have called mto questIon the credIbIhty of the complamant, a CrItIcal 

Issue m thts case as her testImony was the only eVidence agatnst respondent 
I 

Inlan mtervlew WIth Ms Sanders followmg the mCldent, a nurse noted the followmg, "She 

[Ms Sanders] has been planrung on attendmg ETOH treatment thIS week and IS stIll planrung to 
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begm thIS week" ((App p 369, hnes 1 8, Supp App P 4) The mtervIew was admItted as 

eVIdence at the PCR hearIng as plamtIff'~ exlubIt No 2 Tnal counsel adrllltted that she dId not 

cross examme Ms Sanders m reference to the alcohol treatment referenced m the note (App p 

386, hnes 10~19) AddItIonally, trIal counsel admItted that when Ms Sanders InItIally reported 

the IncIdent to law enforcement, the officers noted that she smelled of alcohol (App p 353, bnes 

21 - 24) Tnal counsel admItted It would have been Important to cross examme Ms Sanders about 

her smelhng of alcohol at the tIme of reportmg the mCIdent to pohce (App p 354, hnes 1~8) 

Tnal counsel further admItted that she faIled to call the nurse or the officers to testify about the 

d1cohol treatment and her smellIng of alcohol (App p 354 hnes 9-14) In the order of dIsmIssal 

the PCR Judge wrote, "Tnal counsel merely made reference that alcohol had been conswned by 

Sanders dunng and after the InCIdent as part of a confirmatIon of events Sanders claImed had 

transpIred The only eVIdence hnkmg the ApplIcant to Sanders was Sander s IdentIficatIon of the 

Apphcant Tnal counsel's frulure to mvestIgate the Impact of alcohol use prevented the Jury from 

considenng Sanders' credIbIlIty In her IdentificatIon of the Apphcant as her assaIlant" (App pp 

445-446) 

Counsel adrmtted frulmg to cross examme Ms Sanders m regard to dIscrepanCIes about the 

tIme of day she alleged the mCIdent began (App p 356, hnes 18 - P 357, hnes 1-25) Ms 

Sanders lilltlally told the polIce she stopped at the BP statIon at 8 00 PM (App P 357, hnes 2-4) 

Ms Sanders told the nurse that she was at a gas statIOn at 7 00 PM (Supp App p 4) The VIdeo 

surveIllance from the BP statIOn, however, reflects that Ms Sanders entered the store at 2 20 PM 

(App P 357, lInes 19-25) Tnal counsel admItted It would hdve been Important to explore tms 

!>Igmficant dIscrepancy m the tIme (App p 357, hnes 7~9) 
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The PCR Judge correctly found that the cumulatIve effecttve of tnal counsel's errors 

mdependently estabhshed prejUdICe and depnved Walker of the nght to a fair tnal rnal counsel's 

multIple errors of falhng to move for a contInuance to aWaIt completIOn of a wntten forensIc report 

reveahng that no semen or spennatozoa was Identified from the sexual assault eVIdence kit collected 

from Ms Sanders, faIlmg to investIgate and cross examme Ms Sanders about her alcohol use, 

fallmg to cross examme Ms Sanders m regard to senous dISCrepancIes as to the tIme of the alleged 

mCIdent and faIlmg to mtervIew the alIbI Wltness, Ms Reed, constItutes meffectIve asSIstance of 

counsel reqmrmg a new tnal The PCR judge's findmg that Walker was prejUdICed by the 

cumulative effect of multIple errors commItted by trIal counsel IS supported by the record The 

findmg of the PCR judge should be affirmed 

PCR findmgs must be upheld where supported by any eVIdence of probatIve value m the 

record Ard v Catoe, 372 S C 318, 642 S E 2d 590 (2007) The PCR Judge's findmgs that tnal 

counsel was defiCIent m fallIng to mtervlew and call Robma Reed as an ahbi WItness and that 

respondent was prejudIced by the defiCIent perfonnance are supported by eVIdence m the record 

AddItIOnally, the PCR Judge's fmdmg that Walker was prejudiced by the cumulative effect of 

multIple errors commItted by tnal counsel IS supported by the record The findmgs of the peR 

Judge grantmg Walker a new tnal should be affirmed 

Based on the above arguments, counsel seeks reheanng 

Respectfully submItted, 

Kathn~ 
Appellate Defender 

ThIs 8th day of March, 2012 
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HilS, therefore, ordered that the PetItIon for Reheanng be demed 

I 

I 
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ISSUES PRESENTED 

Old the PCR court err m findmg meffectIve assIstance of counsel for fatlmg to 
mtervIew an alIbI wItness where Respondent faIled to notIfy Counsel about the 
ahbI wItness and the WItness' testImony faIled to estabhsh an alIbI? 

2 Old the PCR court err m findmg the cumulatIve error where no mdIvidual 
constItutIOnal error was found? 

4 



STATEMENT OF THE CASE 

Joseph Walker ("Respondent") was mdIcted m August 2002 for Cnmmal Sexual 

Conduct ("CSC") FIrst Degree, KIdnappmg, and PossessIOn of a Weapon Dunng a 

VIOlent Cnme I (App P 7, lme 4 - P 8, lme 8, pp 310-311,313-314) He was repre-

sented by Kelley P Brown, EsqUIre ("Counsel") Respondent proceeded to a JUry tnal on 

July 22 - 23, 2003, before the Honorable James R Barber, III Respondent was found 

guIlty of CSC FIrst Degree and KIdnappmg and was sentenced to concurrent tenns of 

twenty-four (24) years each (App p 310,313) Respondent was acquItted of PossessIOn 

of a Weapon Dunng a VIOlent Cnme (App p 263, lInes 6-13 ) 

A tImely NotIce of Appeal was filed on Respondent's behalf, and an appeal was 

perfected The South Carohna Court of Appeals affinned Respondent's conVIctIon and 

sentence State v Walker, Op No 2004-UP-618 (S C Ct App filed December 9, 

2004) The remIttItur was sent on January 11, 2005 (App pp 318-328) 

Respondent subsequently filed rus post conVIctIon relIef ("PCR") apphcatIon on 

January 7, 2005 (App pp 329-335) An eVIdentiary heanng was convened at the 

Bamberg County Courthouse on March 9,2007 (App pp 341-437) The PetItIoner was 

represented by Lance S Boozer of the South Carolma Attorney General's Office The 

Respondent was represented by Joan E SmIth, EsqUIre, and TImothy S MIrshak, 

EsqUIre By Order dated May 24, 2007, the Honorable Doyet A Early, III, granted 

Apphcant's PCR applIcatIon (App pp 438-449) 

I The trIal transcnpt also reflects that Respondent was mdicted for Burglary - Fmt Degree and Kldnappmg 
In Orangeburg County as a result of tlus senes of events (App p 267 hne 7 - P 268, lme 13) The 
InCident began In Orangeburg County and progressed to .AIken County There IS nothmg m the record 
reflectmg the dispOSitIOn of the Orangeburg charges 
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ThIS petitIon for wnt of certtoran follows 

SUMMARY OF FACTS ADDUCED AT TRIAL 

On the afternoon of March 2, 2002, 59-year-old Margaret Ann Sanders 

("Sanders"), a fonner nurse who had retIred after thIrty (30) years of work, stopped at a 

B P gas statIon on her way home from a tnp to Dollar General 2 (App P 45, hnes 10-24, 

P 93, hnes 6-21, p 120, hne 4) She purchased a cup of Ice, but she expenenced car 

trouble when trymg to leave the store (App p 45, hnes 21-24) Sanders sohclted 

aSSIstance from a customer at one of the pumps, a man weanng what looked hke a 

mechamc's umfonn (App p 46, hnes 1-5, p 50, hnes 22-25) The man offered to 

purchase a WIre for $9 and complete the repaIr for her (App p 46, hnes 9-20) Sanders 

recalled that It was daylIght when he was fixmg her car, and she had a good look at the 

man (App P 60, lInes 5-20) After repamng the vehIcle, the man told Sanders that she 

would have to pay rum $30 (App P 46, hnes 19-21 ) Because she dId not have the 

money, she offered to let hIm follow her home so that she could retneve the money 

(App P 46, hnes 19-23 ) 

Sanders went mto her home, leavmg the man outSIde and WIthout InVItatIOn In 

(App P 47, hnes 4-5) She retneved money from her bedroom and turned around to see 

hIm standmg In the room (App p 46, lme 24 - p 47,lme 12) Sanders testIfied that the 

man bhndfolded her and placed her In hIS truck, a small, black truck WIth a manual 

2 The times on the store Video were off However, Sanders was at the dollar store at 3 28 pm so It was 
estImated that Sanders came to the BP statton at 333 pm (App p 288 lmes 5-25 ) The B P clerk testified 
that they would compare the regISter tape to the Videotape to determme an accurate date and time Sanders 
stated that she left for Dollar General m the nud afternoon, and later stated she probably got to the BP 
statlOn between 3 00 pm and 5 00 pm (App p 76 hnes 4 - 20 ) 
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transmlSSlon, red mtenor, and an unpleasant odor (App p 47, hne 14 - P 48, hne 14, p 

67, hnes 17- 24, P 156, hne 10 - P 157, hne 2) 

Sanders recalled that she was taken, shll bhndfolded, mto a house, and the 

bhndfold was removed m the bedroom (App p 49, hne 22 - p 50, hne 8) She clatmed 

the man was anned wIth a small pistol (App p 49, hne 22 - p 50, lme 8 ) The room had 

an unpleasant smell Sanders reported that there were blankets hangmg from wmdows 

and doorways m the bedroom and that a heater was on m the room (App p 69, hnes 9 -

16, P 70, hnes 11-23, pISS, hnes 21-25) Sanders recalled that there was a small 

bathroom off of the bedroom and a double bed (App p 69, hnes 20-25, p 156, hnes 5-

7) Sanders also descnbed a chatr and ashtray m the room (App p 70, hnes 11-12, p 

156, hnes 4-5 ) 

In the bedroom, the man removed her Joggmg outfit, raped her numerous tImes, 

and forced her to perform oral sex on hlm (App p 50, hnes 15-21, pSI, hne 1 - P 52, 

hne 17) She pleaded to be released, and he eventually blmdfo1ded her and drove her 

back to her home (App p 53, hnes 5 - 25 ) Upon retummg to Sanders' yard, the man 

removed the blmdfold and shoved her out of the truck, threatemng to 1011 her If she told 

anyone what had happened (App p 54, hnes 1-9) Sanders stated that she got home 

around 500 am (App p 53, lme 9-11 ) 

Sanders washed herself and changed her underclothes (App p 55, hnes 3-6, p 

86, hnes 2-4 ) Sanders became scared because she was bleedmg and In pam and went to 

her cousm's house (App p 54, lmes 16-24) Sanders proceeded to the Orangeburg 

Hospital and was sent to Charleston so that a rape klt could be collected (App p 56, 

hnes 3-20) 
7 



When she reported to pohce, Sanders provIded a descnptIOn of the perpetrator, hIS 

truck, and hIS house 3 (App P 57, hne 22 - P 58, hne 13, P 70, lme 24 - P 71, lIne 6, p 

153, lmes 17-22) Sanders was later shown a vIdeo from the B P station, and stated that 

she was about "90% sure" that one of the mdIviduals she saw was her attacker (App p 

59, lIne 15 - P 60, hne 3, p 152, hne 15 - P 153, lme 6, p 153, hnes 17-25) However, 

Sanders dId not know hIS name The clerk at the B P statIon, DIane Warren ("Warren"), 

recogmzed Respondent by name WIthout heSItatIOn from the surveIllance VIdeo taken at 

the store on March 2 (App P 145, hne 1 - P 146, hne 6, p 153, hnes 9-14) Warren 

also prOVIded a descnptIOn of Respondent's vehIcle, a black pIckup truck (App p 146, 

hnes 7-23 ) 

Based on the IdentIficatIOn m the VIdeotape by Sanders and Warren, a photo 

lIneup was created (App p 154, hnes 1-8) Sanders then selected Respondent's photo 

from the hneup, agam statmg she was "about 90% sure that that was him" (App p 61, 

hne 22 - P 62, hne 17, P 154, hne 9 - P 155 hne 3 ) Both the VIdeo and the hneup were 

presented to the Jury In addItIon to her IdentificatIon of Respondent III the Video and 

photo lmeup, Sanders was able to Identtfy Respondent m the courtroom With absolute 

certamty, even notmg, ''he doesn't have faCIal half hke he dId [at the time of the attack] " 

(App P 75, lInes 4-24, p 100, hnes 9-18) 

When IllvestIgators went to Respondent's home more than 20 days after the 

assault, they found a small, black Ford Ranger pICkup (App P 179, hnes 9-25, p 181, 

3 Sanders March 4 statement to polIce, as testified to by Officer Bamberg, was conslstent wlth her tnal 
testimony Wlth regard to descnptlOns of the verucle and the house Officers Bamberg and Graybeal also 
reported that Sanders had conslstently reported the tlme of the assault though she dld not know the exact 
locatlOn because she had been bhndfolded (See for example App p 177 lme 14 - P 178 lme 7) 
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hnes 2-6, P 186, hnes 7-13) The pIckup had a manual transmISSIOn and a strong, 

unpleasant odor, Just as Sanders descnbed (App p 180, lInes 3-15) Respondent's room 

matched exactly the descnptlOn glVen by Sanders after the attack, detaIls lIke where the 

heater was m the room were exactly as Sanders descnbed m her mltIal accounts of the 

assault (App P 71, lme 23 - P 75, lme 3, p 181, lme 23 - P 184, lme 21, p 206, hnes 

24-25) Sanders recognIzed a pair of black shoes found m the room as those worn by her 

attacker (App P 71, lme 23 - P 72, lme 5, p 74, lInes 10-14, p 184, hnes 1-7) The 

mvestIgator's attempts to obtam fingerpnnts from the house and truck were unsuccessful 

(App p 185, lme 4 - p 186, lme 6, p 194, hne 25 - p 196,lme 10) No DNA was 

collected at the house (App p 186, hne 18 -p 187, lme 13, p 196,lme ll-p 201, hne 

25 ) No weapon was found (App p 202, hne 1 - P 203, lme 24 ) 

Sanders' cousm, Margte Kammer ("Kammer"), provided corroboratIve testImony 

as to tIme and place as allowed by Rule 801(d)(I)(D), SeRE Kammer reported that 

Sanders had amved at her home the mornmg after the assault, March 3, around 10 30 or 

11 00 am (App p 135, hnes 2012) Sanders told Kammer that the assault had happened 

the mght before, March 2-3 (App P 135, hnes 13 - 25) Sanders was upset, and 

Kammer called other family members who took Sanders to the hospItal (App p 136, 

lme 10 - P 137, hne 13 ) 

Dr ElIzabeth Gibbs ("Dr Gibbs") testified to the results of Sanders' sexual 

assault forenSIc healthcare assessment and an eVIdence collectIon kIt perfonned March 3, 

2002 (App P 105, hnes 16-17) Sanders was found to have redness and petechIae In the 

roof of her mOU1:h conSIstent With the oral sexual assault she had descnbed (App p 107, 

lmes 16-18, p 108, hne 4 - P 109, hne 11 ) The exam also revealed multIple mJunes to 
9 



Sanders' gemtal area, mcludmg lacerations, bnllsmg, and a fresh traumatIc mterruptIon of 

the hymen (App p 112, lme 2 - P 117, lme 17) Dr GIbbs opmed that the InJunes 

were dIagnostIc of blunt-foree-penetratIve trauma and were consIstent WIth the assault 

Sanders descnbed (App p 118, lmes 8-11 ) Dr GIbbs also testIfied that a "wet prep" 

was performed, wherem vagmal flUIds were looked at under a mICroscope for semen or 

bodIly flUIds, but none were found (App p 122, hnes 19-22, p 124, hnes 9-15, p 130, 

hne7-p 132,hne16) 
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ARGUMENTS 

I The eVidence does not support a findmg that Counsel was meffectIve for faIlmg 
to mtervlew a potential alIbi Witness 

The PCR court found sImply that Counsel faIled to explam why neIther she nor 

her mvestIgators spoke wIth a potentlal a1tbi wItness, Robma Reed ("Reed") In placmg 

the burden on Counsel to artIculate a strategy for each action or mactIon, the PCR court 

apphed an mcorrect standard m grantmg PCR on thIS basIs Moreover, applymg the 

correct Stnckland v WashIngton analYSIS, there IS no eVIdence upon whIch the PCR 

court could find (1) defiCIent performance whIch (2) resulted In prejUdICe such that but 

for the alleged error, the outcome ofthe tnal would have been dIfferent 

PetltIOner submIts that Respondent faded to demonstrate defiCIent performance by 

Counsel wIth regard to the InvestigatIOn of potential alIbI WItness Robma Reed ("Reed") 

The PCR court's findmg that Counsel made no effort to locate an alIbI WItness based 

upon mformatIOn prOVIded by her chent IS completely unsupported by the eVIdence 

Counsel repeatedly testIfied that Respondent never told her that he had an ahbI (App p 

372, hnes 19-21, p 373, hnes 1-3, p 373, lme 23 - p 374, hne 5, p 378, hnes 14-19) 

Counsel stated that Respondent never mentIOned Reed to her (App p 378, lmes 18-19) 

Respondent confirmed thIS, admIttIng that he dId not dISCUSS alIbI WIth Counsel (App p 

408, hnes 19-25, p 409, lme 25 - P 410, lIne 25 ) 

There was a VIdeotaped mtervIew WIth Respondent 4 Counsel mamtamed that she 

watched the VIdeo and would have eIther played It for Respondent or told rum what It 

4 The Video statement IS a court s exhibit In thiS matter and IS on file With the Court of Appeals Citations to 
the Video In tlus bnefwlll be mdlcated by Vld followed by the approximate tune at wluch the statement 
begms for example (Vld, 00 00) 
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asked for penmSSlOn to take bed sheets to be tested for semen and DNA, Respondent satd 

that there actually been two (2) other women m the house (VId, 1 0000) 

Counsel beheved that her mvestIgator pursued mfonnatton on Reed (App p 371, 

hne 20 - p 372, hne 14, p 374, hnes 13-18) Respondent testIfied that he told the 

mvestigator about hIS alIbI Respondent testIfied that he met wIth the mvestIgator once, 

then testIfied they met "about tWIce" (App p 408, hnes 9-16, p 409, hnes 4-11 ) 

Counsel's file contamed a sheet ofhandwntten notes, mcludmg a note readmg "Rovema 

Manager Hardees" (Supp App, PlamtIff's ExhIbIt 4 ) Counsel testified that the note was 

In her InvestIgator's handwntmg (App p 373, hnes 1O~14) Counsel stated that If she 

had been told of a potentIal alIbI WItness she would have vIgorously explored such a 

possIbIhty (App p 374, hnes 3-6, p 378, hnes 20-24) Respondent's eVIdence shows 

that some effort was made to locate "Rovema Manager Hardees," and Counsel's 

testimony was that her Investigator dId try to locate thIS mdIVIdual 

Counsel recalled dlscussmg the eVIdence agamst Respondent, notmg that Sanders 

had provIded specIfic detaIls of the mtenor of hIS home The defense theory of the case 

was, m part, that there had been consensual mtercourse between Sanders and Respondent 

ThIS theme IS mtertwmed mto counsel's cross-exammatIon of WItnesses and argued In her 

closmg argument (See for example App p 122, hnes 1-8, p 236, hne 1 - P 244, hne 2) 

Not only was thIS theory a VIable one developed m commumcatIOn WIth her chent, It was 

a far better theory than the Respondent now WIshes to present An ahbI explams neIther 

Sanders' fmmhanty WIth rus truck and home nor her mJunes Under the CIrcumstances of 

the case Counsel's performance was reasonable Her clIent, by rus own testImony, dld not 

mfonn her of an alIbI defense Nonetheless, her mvestIgator pursued the lead, apparently 
l3 



wIthout success WIthout a vIable ahbI defense, Counsel pursued a more plausIble 

defense theory 

Respondent further faIled to demonstrate that the result of the proceedmg would 

have been dIfferent had Counsel pursued an ahbI defense Reed testIfied that she had 

known Respondent for about two (2) years m March 2002 (App P 388, hnes 14-21 ) 

Reed testtfied that she and Respondent had a romantic relatlOnshIp at the time (App p 

393, hnes 16-20) She stated that Respondent had a key to her home, spent time there on 

the weekends and would gIve her ndes from work (App p 393, hne 16 - P 394, hne 

12) Reed worked mostly mghtshlfts as the manager of Hardee's (App p 389, hne 21 -

P 390, hne 6) Reed stated that when PCR counsel first tned to reach her m January 2007 

she had thrown hIS card away (App p 390, hnes 18-21 ) Reed stated that no one had 

ever contacted her regardmg Respondent's case (App p 391, lme 14 - P 392, hne 9 ) 

She stated she dId not know what had happened to Respondent m late March 2002 and 

thought he had Just "got tired of [her} mouth" and left (App p 395, hnes 6-21 ) 

Reed testified that dunng the first week of March she and Respondent were 

shanng a sexual relatlOnshIp (App p 397, hnes 15-18) In response to leadmg questlOns, 

Reed stated that Respondent had stayed WIth her every weekend mght for SIX (6) months 

or a year leadmg up to March 2002 and would also stay on weekdays (App p 397, hne 

21 - P 398, hne 4 ) She recalled that generally on Saturdays she worked from 2 00 pm 

unttlll 00 pm (App p 398, hnes 5-9) Respondent would come m at the end of the ShIft 

to pIck her up (App p 398, Imes 10-19 ) When asked whether she spent the mght WIth 

PetltlOner on March 2, 2002, Reed responded, "I guess I dId" (App P 399, hnes 3-6 ) 

She claImed she last spent the nIght WIth hIm after that on a Sunday "m March, I don't 
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know' (App P 399, hnes 11-13) Reed stated she had left Respondent to bum her yard 

and never saw hIm agam (App p 399, hne 21 - P 400, hne 21 ) Reed also saId that the 

two had broken up m late March (App p 404, hnes 5-6 ) After avemng that Respondent 

was wIth her on March 2, Reed then saId, "well, I know he was wIth me but I Carl't say a 

partIcular date No, I don't know what date ya'll want" (App p 403, hnes 2-5, p 404, 

hnes 20-21 ) Reed was clear that he was "wIth her" m 2002 but she dId not know what 

dates (App P 405, hnes 4-22 ) 

Further, Respondent had gtven a vIdeotaped statement that he was wIth Greg for a 

portIOn of the mght Greg was not dIscussed at PCR heanng 

The PCR court erred m grantmg relIef where there IS no eVIdence of arl alIbI 

Reed's testImony fatled to establIsh an alIbI defense To establIsh an alIbI defense, a 

defendant must present some eVIdence that he was at another place at the tIme of the 

cnme and could not therefore have commItted the cnme State V DIamond, 280 S C 

296,297,312 S E 2d 550 (1984), cltmg State V Robbms, 275 S C 273,271 S E 2d 319 

(1980) (smce an ahbi denves Its potency as a defense from the fact that It mvolves the 

physical ImpossIblhty of the accused's guIlt, a purported ahbi whtch leaves It pOSSible for 

the accused to be the guIlty person IS no ahbl at all Reed's testimony would not have 

constItuted an alIbI defense because she could not defimtely account for PetitIOner's 

whereabouts dunng the time the cnme was commItted See Cherry V State, 300 S C 115, 

386 S E 2d 624 (1989) (no prejudice where WItness' testtmony would not account for 

defendant's whereabouts dunng the tIme of the cnmes and would be cumulatIve), Glover 

v State, 318 S C 496, 458 S E 2d 538 (1995) (findmg no prejudice where wItnesses' 

testImony did not estabhsh an ahbl because the petItIoner could have traveled to the 
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cnme scene) Therefore, even If Respondent had told Counsel about the alIbI WItness, 

there IS no eVIdence tendmg to establIsh that the outcome of the tnal would have been 

dlfkrent 

II The PCR court appbed an Improper standard of review In grantmg rebef 
to Respondent Applymg the approprIate standard of review as 
articulated m Strickland V Washmgton, 466 US 668, 104 Set 2052, 
2064, 80 LEd 2d 674, 692 (1984), Respondent faded to carry hiS burden 
of demonstratmg defiCient performance which prejudiced him such that 
the outcome of the trial would have been different with regard to the 
Issues of (a) counsel's faIlure to request a contmuance to receive wntten 
results of forenSIc testmg, (b) counsel's faIlure to mqUlre about a time 
discrepancy In a nurse's statement, and (c) counsel's faIlure to mvestIgate 
the victim's alcohol use The peR court further erred m emplOYing the 
doctrme of "cumulative error" where (a) the doctrme has not been 
espoused m South Carolma and (b) the eVidence would not support such 
conclUSIOn even If the doctrme was to be apphed 

In Its order, the PCR court finds that, ''Tnal Counsel arttculated no tnal strategy" 

for several alleged defiCIencIes Before dlscussmg the defiCIencIes, the PCR court first 

detennmed that 

(App P 444) 

the [Respondent had] mdependently estabhshed a second 
ground for prejUdICe wIth the cumulatIve effect of Tnal 
Counsel's error m her faIlure to mvestlgate Sanders' 
alcohol use, her faIlure to move to contmue the heanng to 
aWalt the wntten results of the forenSIC testmg, her faIlure 
to cross-examme the WItnesses as to the dIscrepancy of the 
confhctmg ttmes of the mCldent, and her faIlure to 
mvesttgate or mtervlew Reed, the combmatIOn of WhICh 
prejudIced the [Respondent] 

As a precursor, the PCR court erred m the standard It applIed to revIewmg 

counsel's conduct The court should have first evaluated Counsel's performance by Its 

"reasonableness under profeSSIOnal norms" Cherry, 300 SCat 117, 386 S E 2d at 625, 

CItIng Stnckland v Washmgton, 466 US 668, 104 S Ct 2052, 2064, 80 LEd 2d 674, 
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692 (1984) Moreover, there IS a presumptIon that counsel rendered adequate assIstance 

and made all sIgmficant declSlons m the exerCIse of reasonable professIOnal Judgment 

Stn<.-kland, supra The ApplIcant must overcome thIS presumptIon m order to receIve 

rehef Cherry v State, 300 S C 115, 386 S E 2d 624 (1989) The PCR court's 

reqUIrement that counsel artIculate a strategy for any actIon or mactIon IS not the correct 

standard and places the burden of proof on counsel The court should undertake a 

prejUdICe analysIs only upon a findmg of deficIent performance Then, If the court finds 

deficIent performance, under the second prong of Stnckland the appbcant must 

demonstrate that the deficIency prejudIced the appbcant such that "there IS a reasonable 

probabIhty that, but for counsel's unprofeSSIOnal errors, the result of the proceedmg 

would have been different" Cherry, 300 SCat 117-18,386 S E 2d at 625 

Each of the remammg Issues addressed m the PCR court's order are discussed 

below m detaIl pursuant to the Stnckland v Washmgton standard, and an analYSIS of 

cumulatIve error follows 

a Under the two-prong Strickland analYSIS, no eVidence supports a rmdmg of 
meffectIve assistance where Counsel did not request a contmuance m order 
to obtam Written lab results showmg no sperm or DNA was found on 
Sanders followmg the assault Counsel knew the results of the test, and 
eVidence that no such hnk was found was mtroduced at trial 

The PCR court first found that absence of a request for a contmuance to awaIt the 

results of a SLED forenSIC report was part of a "cumulatIve prejUdICIal effect" (App pp 

444-445, Supp App, PlamtIffs ExhIbIt 1 ) The PCR court then found that Counsel 

"artIculated no tnal strategy for her fmlure to mvesttgate the results of forenSIC testmg 

bemg performed by the South Carolma Law Ellfocement DIVISIon [SLED] "(App P 

447 ) The PCR court further found that "Tnal Counsel gave no explanatIOn as to why she 
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dId not know that the testmg had not been completed" (App p 447) The PCR court 

finds that had Counsel had the report she could have stressed to the jury the absence of 

forenSIC testmg (App p 447) However, the PCR court then found that thIS alone dId not 

estabhsh prejUdICe (App p 447) After findmg no preJudIce, the peR court makes the 

mference that thIS IS, nonetheless, "further eVIdence of tnal counsel's meffectIveness" 

(App P 447) 

FIrst, Respondent must demonstrate that Counsel's performance was 

unreasonable under profeSSIOnal norms, an analysIs of prejUdICe IS unnecessary In the 

absence of defiCIent performance Apphcant asserted that counsel should have requested 

a contmuance to awaIt wntten results of SLED testmg However, the uncontroverted 

testImony at PCR heanng was that Counsel knew of the SLED findmgs before tnal, the 

PCR court erred In findmg otherwIse (App p 352, hnes 2-7, p 416, hnes 18-22, p 417, 

lme 7 - P 418, lme 5) Counsel was aware that the results from SLED mdlcated that 

there was no spenn or semen found on the VIctIm and that the DNA found was all the 

victIm's own GIVen that Counsel knew of thIS eVIdence and was able to ehclt the 

eVIdence from the WItnesses at tnal, Counsel's faIlure to request a contmuance so that the 

wntten report could be obtamed was certamly reasonable 5 

The PCR court correctly found that Respondent suffered no prejudice m thIS 

regard Though the PCR court dId not undertake any speCIfic analYSIS of why there was 

no prejUdICe, the eVIdence clearly supports the conclUSIOn The wntten report shows that 

no semen, sperm, or DNA other than the VIctIm's own was found on the VIctIm (Supp 

5 Moreover, the transcnpt mdlcates that the case had been called for tnal at least once before, two months 
before the eventual tnal date (App p 171 Imes 12-15 ) 
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App, PlamtIffs ExhIbIt 1) The absence of forensIc eVIdence hnkmg Respondent to 

Sanders was repeatedly estabhshed through the testimony of other WItnesses at tnal For 

example, on cross-exammatIOn of lead mvestigator Stuart Graybeal ("Graybeal"), 

Counsel elIcIted that Graybeal had not attempted to collect DNA from Respondent to 

compare to the rape kIt, m fact, Graybeal dId not even know If the kIt had been tested at 

all (App P 190, Ime 14 - P 194, Ime 10 ) On cross-exammatlOn, Dr GIbbs specIfically 

stated that m her own testmg no sperm were found m vagmal flUids collected from 

Sanders (App P 122, lInes 19-22, p 124, lInes 9-15, p 130, hne 7 - p 132, hne 16) 

Sanders reported conSIstently that she had washed and changed her undergarments before 

even reportmg what happened to her famIly members later that day The wntten report 

WIth no findmgs would have only been cumulattve to the tnal testtmony that no sperm, 

semen, or DNA eVIdence of value eXIsted See Cherry V State, 300 S C 115,386 S E 2d 

624 (1989) (no prejUdICe where testImony of WItness would be cumulative to those 

presented at trIal and dId not establIsh an alIbI defense) Therefore, Respondent suffered 

no prejUdICe m thIS regard 

b Counsel's faIlure to mqUire of Sanders regardmg the discrepancy between 
the time Sanders reported arrIvmg at the B P station at trial and the time 
lIsted m nurse Gretchen Overstolz's report does not constitute deficient 
performance Moreover, m lIght of the numerous discrepancies In Sanders' 
statements which Counsel did explore, Respondent suffered no prejudice 

The PCR court first found Counsel's faIlure to ask Sanders about a report 

prepared by nurse Gretchen Overstolz ("Overstolz") was part of a "cumulative prejUdICIal 

effect" (App pp 444-445, Supp App, Plamttffs ExhIbIts 2 and 5) The peR court 

found that Counsel offered no strategic reason for fallIng to cross-examme Sanders or 
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call all officers who prepared the reports to mqUlre about the tIme dIscrepanCIes 6 The 

PCR court found thIS would be reasonable to do m order to cast doubt on Sanders' 

IdentIficatIOn of Respondent as the perpetrator, speCIfically findmg that Counsel had a 

duty to mtervlew the polIce and nurses who prepared reports The PCR court makes no 

findmg of prejUdICe except for Its earher note regardmg "cumulatIve preJudiCtal effect" 

PetItioner submIts that there IS no eVIdence of deficIent performance In thIS 

regard A defense attorney must conduct a reasonable mvestIgatIon, a duty determmed by 

the partIcular facts and eVIdence m a case Respondent asserts that Counsel erred when 

she dId not mqUlre of Sanders as to Overstolz's note that the Sanders what at the gas 

statIon at 7 00 pm (Supp App, Plamtlff's ExhIbIt 2) At trIal, Sanders mSIsted that It 

was daylIght when Respondent was fixmg her car (App p 60, hnes 5-20) WhIle 

Counsel dId not speCIfically questIOn Sanders on some tIme dIscrepancIes from her 

earher statements, Counsel cross-exammed the VIctIm on the hmelme of events (App p 

76-77, P 79, hne 24 - P 80, Ime 14, p 82, hnes 18 -22) On cross-exammatlon at tnal, 

Sanders stated she had left for Dollar General m the afternoon, she esttmated that the 

tIme was between 3 00 and 5 00 pm, but stated that she dId not remember the exact times 

(App p 76, hnes 4-20) Sanders stated that It was dark by the tIme she was at 

Respondent's house (App p 77, lInes 23-25 ) Sanders had dIfficulty recallIng when she 

had gIven statements to pohce (See for example App p 91, hnes 2-25, p 92, hne 21 - P 

93, hne 9) Sanders speCIfically stated that she dIdn't really keep up WIth time SInce she 

no longer worked (App p 93, hnes 6-9) Counsel elICIted from Sanders multIple hmes 

6 It IS unclear from the order who the officers who prepared the lIDtlal reports were what reports the order 
refers to and Respondent dId not pursue thIS Issue at peR heanng 
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that she dIdn't remember certam details such as tIme Counsel performed cross-

eXdmmatIOn that was well withm reasonable professIOnal norms wIth regard to Sanders 

and the officers who InvestIgated the case Counsel cannot be expected to ask every 

foreseeable questIOn, such a reqUirement would be unreasonable Further, Counsel had no 

reason to IntervIew the nurse, Overstolz, who prepared the report, It was reasonable to 

assume that the report reflected what Overstolz would say TIme was not an essentIal 

element of the case, and Counsel Identified several other mconsistencies through her 

cross-exammatlon Under these cIrcumstances, the faIlure to ask a question (or faIlure to 

IntervIew the nurse) about one hme dIscrepancy IS not unreasonable under profeSSIOnal 

norms 

Moreover, It certamly dId not affect the outcome of the tnal One addItIonal 

dIscrepancy regardmg tIme where the WItness saId several tImes that her recollectIon of 

the tIme was not clear would not have had an effect on the outcome of the tnal Through 

her cross-eXamInatIOn, Counsel brought out other mconsistencies that cast doubt on 

Sanders' credIbIhty and the accuracy of her memory WIth regard not only to the tImehne 

but also as to other more sahent aspects of her story Notably, Counsel mquired of 

Sanders and the officers regardmg Sanders' descnptIon of a gun whIch Respondent 

allegedly threatened her WIth The JUry eventually acqUitted PetItIOner of the weapon 

charge Further, m revlewmg the remamder of Sanders' statement, every other detaIl 

other than the tIme corroborates her tnal testImony (Supp App, PlamtIffs ExhIbIt 2 ) It 

would certamly have been more damagmg for defense counsel to have opened the door 

for the rernamder of the statement to come In See Rule 106, SCRE, Rule 801(d)(I)(B), 

seRE Counsel also InqUired as to other mconsistencies between Sanders' InItIal reports 
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and her later statements (See for example App p 163, hne 22 - P 164, hne 6, p 168, 

hne 18 - P 169, lme 1 ) The peR court's order focuses on the vIctIm's Identlfication of 

Respondent as the perpetrator and overlooks the other eVIdence In the case Not only dId 

Sanders Identtfy Respondent, she proVIded a detaIled descnptIOn of the vehIcle and home 

where she was held Umque detaIls, such as the poslttomng of the heater m the room, the 

location of the bathroom, the locatIOn of the ashtray, the lmens hangmg from the 

WIndows and doorways, the transmISSIon and other features of the truck, and the foul 

stench m both the truck and home, were given m Sanders' descnpbon of the locatIon 

Each of these umque details were found m the Respondents' home and vehicle, and 

Sanders Identtfied photos of the home and vehIcle Her detailed descnptIOn of the truck 

and home, detaIls corroborated by photos of the home, added to her credibIlIty Sanders' 

extenSIve InJunes also matched the umque descnphon of the assault (e g the petechIae to 

the roof of her mouth mdicatIve of the forcIble oral sex she descnbed) Given her 

wavenng testimony about every aspect of tIme, any further mqUlry regardmg tIme 

dIscrepancIes would not have shaken Sanders' credIbIhty Further, because neIther 

Overstolz nor the officers who prepared the ImtIaI reports testified at the peR heanng, 

any benefit thIS addItIonal mvesttgatlOn could have Yielded IS merely speculatIve 

C Counsel's faIlure to specIfically mquIre through mvestIgatIOn or cross­
exammatIOn about whether or not the VictIm had been treated for alcoholIsm 
In order to attack her credibIlity was not defiCient performance Moreover, 
Counsel had already elIcIted from the vIctIm that she had been drmkIng 
durmg and after the assault, malung any eVidence of a drmkIng habit 
cumulatIve because victIm had already conceded her actIOns on the day m 
questIon 

The peR court first found that faIlure to mvesbgate or InqUIre as to the VIctim's 

alcohol use IS part of "a cumulahve prejUdICIal effect" (App pp 444-445) The peR 
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court then found that Counsel fatled to artIculate a tnal strategy for faIhng to mvesttgate 

Sanders' alcohol use The PCR court found that thIs faIlure "prevented the JUry from 

con~ldenng Sanders' credIbIlIty In her IdentIficatIOn of the (Respondent] as her 

assaIlant" (App pp 445-446) The PCR court then finds that standIng alone, thIS faIlure 

to Investigate Sanders' use of alcohol dId not establIsh prejUdICe 

Pursuant to the correct Stnckland standard, Petitioner submIts that Counsel's 

failure to mvesttgate or mqUlre as to whether Sanders had undergone treatment for 

alcohohsm to cast doubt on her credIblhty IS not unreasonable under reasonable 

profeSSIOnal norms Counsel had employed the servtces of an mvesttgator In the case 

Counsel stated flatly at PCR heanng that she dId not challenge Sanders WIth regard to 

alcohol treatment m cross-exammanon Counsel stated that she cross-examIned on other 

sahent to the facts of the case, IncludIng but not hmlted to Sanders' alcohol use that 

parttcular mght and mornIng, Sanders' claIm that her assaIlant allowed her to smoke 

CIgarettes, and Sanders' claIm that he allowed her to pIck up her purse as they were 

leavmg and belIeved she had been able to reveal Issues WIth Sanders' credIbIlIty (See 

App P 386, hnes 8-16) Cross-exammatIOn on the facts of the attack was certaInly a 

more pressmg concern Moreover, such eVIdence could not be used to attack credIbIlIty 

Drug addIctIOn and drug convIcttons are generally not conSIdered probatIve of 

truthfulness Rule 608, SCRE, State v Aleksey, 343 S C 20, 538 S C 248 (2000) 

(narcotIcs offenses generally not probatIve of truthfulness), State v Hams, 189 N C 

App 49, 657 S E 2d 701 (N C App 2008) (testImony regardmg VIctIm's drug addIctIOn 

properly excluded because It was not probatIve of her character for truthfulness or 

untruthfulness, also findIng no prejUdICe because VIctIm admItted her drug use and 
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addIctIOn problems on cross-exammatIon) Fmally, Counsel cannot be expected to ask 

every foreseeable questIon or to delve mto every foreseeable negatIve aspect of a VIctIm's 

character, espeCIally where the more cntlcal Issues to the case are bemg thoroughly 

challenged For these reasons, PetItIoner submIts that Counsel's performance In thIS 

regard was well wlthm reasonable profeSSIOnal norms 

WIthout a findmg of deficIent performance, It IS unnecessary to take on an 

analYSIS of prejUdICe Even assummg, arguendo, that Counsel should have made efforts 

to procure an mtervtew WIth the VIctIm of a vIOlent sexual assault, should have made 

efforts to procure the VIctIm's confidentIal medIcal records, or should have posed 

questIOns that would lead to madmlsslble eVIdence, there IS no eVIdence of prejUdICe to 

the Respondent The PCR court specIfically reVIewed the Issue m terms of Respondent's 

abIhty to use eVIdence of the vIctIm's alcohol use to attack her credlbIhty As stated 

above, such eVIdence IS not probatIve of truthfulness or untruthfulness Even If such 

eVIdence could be consIdered probative of character for truthfulness or untruthfulness, 

Respondent presented only a note that the VIctIm Intended to pursue "ETOH treatment" 

from the nurse's report about the sexual assault (Supp App, PlamtIff's ExhIbIt 2) 

Respondent presented no addItIonal eVIdence of Sanders' alcohol use or treatment before 

or after the attack Therefore, Respondent's speculatIon as to what addItIonal 

InvestlgatIon or questIOmng would have YIelded does not establIsh prejUdICe See for 

example Lorenzen V State, 376 S C 521,657 S E 2d 771 (2008) 

Moreover, Counsel dId ehclt testImony from the VICtun regardmg her alcohol use 

on the mght In questIOn Counsel elICIted that Respondent had gIVen Sanders a beer 

dunng the course of the mght (App p 94, lInes 15-24) Counsel also ehcIted from 
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Sanders that she had mIxed herself "a big dnnk" of rum and Coke between the hme she 

was dropped off around 5 00 am and the tIme she went to her cousm's house around 

11 00 or 11 30 am (App p 86, hne 15 - P 87, lme 12, p 98, lmes 19-20) Counsel 

ehclted from Kammer on cross-exammatIon that Sanders had been dnnkmg Kammer 

reported that Sanders had amved at Kammer's house wIth a cup m hand and that Sanders 

had stated she had "mIxed her[selfj a dnnk to calm her nerves" (App p 138, hnes 10-

16) Even If Counsel had been able to elICit addItional testImony about Sanders' alcohol 

use, such testImony would be cumulatIve to that already gtven For these reasons, 

Respondent has faIled to carry hIS burden of estabhshmg both defiCIent performance and 

prejUdICe m thIS regard 

d In fmdmg preJudice, the PCR court erred m applymg a cumulative error 
standard CumulatIve error analYSIS IS not recognIZed m South Carolma 
Moreover, even If cumulative error analYSIS was an accepted standard, the 
eVidence supports would not support a findmg of meffectIve assistance 

The PCR court first that Counsel was meffectlve WIth regard to her mvestIgatIOn 

of Reed (App pp 442-444) The PCR court then found 

that the Apphcant has mdependently establIshed a 
second ground for prejUdICe With the cumulatIve effect of 
Tnal Counsel's error m her fallure to mvestIgate Sanders' 
alcohol use, her faIlure to move to contmue the heanng to 
awaIt the wntten results of the forenSIC testmg, her faIlure 
to cross-examme the WItnesses as to the dIscrepancy of the 
confhctmg tImes of the mCldent, and her faIlure to 
mvestIgate or mterview Reed, the combmatlOn of WhICh 
prejudIced the ApplIcant 

(App P 444) Each of the alleged errors has been dIscussed m the precedmg sectIOns 

herem Petitioner submIts that the cumulatIve error IS not espoused m South Carohna 

However, even If It were, the analYSIS was applIed mappropnately m tills case 
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In Green v State, 351 S C 184, 196-197, 569 S E 2d 318, 324-325 (2002), the 

South Carohna Supreme Court opmed 

Although [a PCR applIcant] must ordman1y show 
actual prejUdICe, he may be reheved of that burden If 
counsel's meffectIveness IS so pervaSIve as to render a 
partIculanzed prejUdICe mqUlry unnecessary 

[A PCR apphcant] must show more than the fact tna1 
counsel commItted errors, he must show the errors 
adversely affected hIS nght to a faIr tnal Whether the 
cumulatIon of several errors, whIch by themselves are not 
prejUdICIal, would warrant relIef IS an unsettled questIOn m 
South CarolIna The facts of thIS case do not gIve thIS Court 
an opportumty to settle such a questIOn 

WhIle It IS unsettled law whether mdividual errors, 
whIch may not be mdependently prejUdICIal, may be 
prejUdICIal when taken as a whole, we recognIze the 
threshold to askmg the cumulatIve prejUdICIal questlon IS to 
first find multiple errors 

[Internal CItations omItted] In FIsher v Angelone, 163 F 3d 835, 852-853 (4th Clr 1998), 

the Fourth CUCUlt held that conSIderation of the cumulatIve effect of attorney error was 

mappropnate where the claims, taken mdlvldually, dId not VIolate the defendant's 

constitutIOnal nghts The FIsher court noted that a constItutIOnal error m terms of the 

SIxth Amendment nght to counsel occurs only upon a showmg of both defiCIent 

performance and prejUdICe If no mdividual claIm on ItS own amounts to constitutIOnal 

error, then the claIms cannot collectIvely amount to error Put another way, "the fact that 

many claIms of counsel error are pressed does not alter fundamental math-a stnng of 

zeros stIll adds up to zero" Hunt v SmIth. 856 F Supp 251,258 (D Md 1994) 
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In the present case, the PCR court erred m findmg prejUdICe from multIple claIms 

where no constItutIOnal VIOlatIOn was establIshed In Its order, the PCR court speCIfically 

finds that 

• " standmg alone, the faIlure by Tnal Counsel to mvestIgate Sanders' use of 
alcohol does not establIsh prejUdICe "(App P 446) 

• Tnal Counsel's faIlure to ask for a contmuance to awaIt the completIon of 
forenSIC testmg does not, standmg alone, estabhsh prejUdICe, " (App P 447) 

The PCR court made no findmg of prejUdICe wIth regard to Counsel's faIlure to cross-

examme on time dIscrepancIes, and PetitIOner submIts that no prejUdICe can be shown III 

thIs regard Fmally, PetItIOner faIled to demonstrate prejUdICe from any fallure to 

mvesttgate Reed where she could not offer an alIbI defense Based solely on the absence 

of prejUdICe m each mstance, Respondent has faIled to demonstrate a smgle 

constItutIOnal error 7 "Because [Respondent] has not shown that any of the alleged 

mstances of meffecttve aSSIstance of counsel depnved hIm 'of a faIr tnal, a tnal whose 

result IS rehable[,]' he cannot show that the accumulatIon of these non-errors warrant 

rehef" Campbell V US, 364 F 3d 727, 736 (6th CIr 2004) [Internal CItatIon omItted] 

The PCR court erred In findIng cumulatIve error In the absence of any constitutIOnal 

error 

7 PetitIOner maIntaInS that these Instances do not constttute defiCient performance by counsel However 
even If the peR court s findmgs With regard to performance are upheld, the peR court found no prejudice 
from these errors mdlVldually which was suffiCient to fInd prejudice such that the outcome of the tnal 
would have been different Therefore even If all of the peR court s findmgs With regard to perfonnance 
are upheld, the peR court erred In finding cumulattve error In the absence of any constttutlOnal error 
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CONCLUSION 

For all of the foregomg reasons, It IS respectfully submItted that the Judgment of 

the lower court be reversed 

Respectfully submItted, 
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Attorney General 
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ChIef Deputy Attorney General 
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ISSUES PRESENTED 

1 DId the peR Judge correctly find tnal counsel meffectIve m fatlmg to mterview and call 
as an alIbI WItness, Robma Reed, when Ms Reed's name and address appear m eVIdence 
provIded to tnal counsel from the State, pnor to tnal respondent gave tnal counsel's 
mvestIgator Ms Reed's name and place of employment and the mvestigator's note was III 
tnal counsel's file and Ms Reed's testImony at the peR heanng establIshes an alIbI? 

2 DId the peR Judge correctly find that the cumulatIve effect of tnal counsel's errors III 
failIng to move for a contmuance to obtam a forenSIC report revealIng that no semen was 
Identified from the sexual assault eVIdence kIt collected from the com pi amant, faIlmg to 
mvestIgate the complamant's alcohol use, faIhng to cross examme the complamant m regard 
to dIscrepancIes as to the tIme of the alleged mCIdent and faIlmg to mterview the alIbI 
WItness, Ms Reed, resulted m prejUdICe to respondent? 
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STATEMENT 

In August 2002, the AIken County Grand Jury IndIcted Walker for cnmInal sexual conduct 

first degree, possessIon of a firearm or kmfe dunng the commISSIOn of a vIolent cnme and 

kIdnappIng On July 22, 2003, Walker proceeded to jury tnal before the Honorable James R 

Barber, III The jury returned a verdIct of not gUIlty of posseSSIOn of a firearm or kmfe dunng the 

commISSIon of a vIolent cnme and gUIlty of cnmmal sexual conduct first degree and kldnappmg 

Judge Barber sentenced Walker to 24 years concurrent for each charge An appeal was perfected 

on Walker's behalf and the South Carolma Court of Appeals affirmed the convIctIOn and sentence 

State V Walker,Op No 2004-UP-618 (S C Ct App filed December 9,2004) 

On January 7, 2005, Walker filed an applIcatIOn for post convIctIOn relIef On March 9, 

2007, an eVIdentiary hearmg was held before the Honorable Doyet A Early, III Walker, Robma 

Reed, trIal counsel Kelly PerkInS Brown and ASSIStant Sohcltor Brenda Bnsbm testIfied at the PCR 

heanng In a wntten order SIgned May 24, 2007, Judge Early granted post convIctIOn relIef, 

findmg that counsel was meffectlve In frulmg to mtervlew Robma Reed as an ahbi Witness and 

Walker was prejudIced by counsel's defiCIent performance AddItionally, Judge Early found that 

Walker establIshed prejUdICe through the cumulative effect of tnal counsel's errors In frullng to 

obtam a forenSIC report revealIng that no semen was IdentIfied from the sexual assault eVIdence kit 

collected from the complamant, fruhng to mvestIgate the complamant's alcohol use, faIlmg to cross 

examme the complamant m regard to dIscrepancIes as to the tlffie of the alleged mCIdent, and fatlmg 

to IntervIew the alIbI WItness, Ms Reed 

The State filed a notIce of mtent to appeal On January 4, 2008, the State filed a petItIon for 

wnt of certIOran Respondent filed a return to the State's petItIon for wnt of certIOran on September 

2, 2008 In an order dated November 20, 2009, thIS Court granted the State's petItIOn for wnt of 
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certlOran The State filed the bnef ofpetltlOner on February 18,2010 ThIS bnef of respondent 

follows 
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ARGUMENT 

1 The PCR Judge correctly found tnal counsel meffectlve m frulmg to mtervIew and call as 
an alIbI wItness, Robma Reed, when Ms Reed's name and address appears m eVIdence provIded to 
tnal counsel from the State, pnor to tnal respondent gave tnal cotmsel's mvesttgator Ms Reed's 
name and place of employment and the mvesttgator's note was m tnal coun~el' s file and Ms Reed's 
testImony at the PCR heanng establIshes an ahbI 

Margaret Sanders, the prosecutmg wItness, testIfied that on March 2, 2002, her car broke 

down at the BP gas statIon m Denmark, South Carolma Ms Sanders testIfied that a black man 

repaIred her car, replacmg a WIre, and she told hIm to follow her to her house so that she could pay 

hIm (App P 45,lmes 10 - p 46, lmes 1-25) Accordmg to Ms Sanders, the man followed her 

mto her home, grabbed her, bhndfolded her and put her m rus truck Ms Sanders testIfied that when 

he finally stopped dnvmg, he took her mto a house and sexually assaulted her (App p 49, hnes 

14- P 50, 51, 52) Accordmg to Ms Sanders, the man took her back to her house early the next 

mornmg (app p 53, lmes 9 - 20) 

LIeutenant Rhonda Bamberg of the Orangeburg County Shenffs Office testIfied that after 

mtervIewmg Ms Sanders, she obtamed a VIdeo surveIllance tape for March 2, 2002, from the BP 

statIon In Denmark (App p 151, hnes 3-7) LIeutenant Bamberg showed the tape to Ms Sanders 

and Ms Sanders pIcked out a black male on the tape who "was most hkely the person that had 

sexually assaulted her" (App p 152, hnes 15 - p 153, hnes 1-2) Accordmg to LIeutenant 

Bamberg, the clerk from the BP IdentIfied the man selected from the VIdeo as respondent, Joseph 

Walker Based on the mforrnatlOn from Ms Sanders and the clerk, M~ Sanders was shown a photo 

lIne-up and, predIctably, pICked Walker as her assaIlant (App P 154, hnes 1-19) 

Durmg the PCR heanng, Walker testIfied that he told DetectIve Redd that he was at hIS 

gIrlfnend Robma's house dunng the tIme of the sexual assault (App P 411, hne 25 - p 412,413, 
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hnes 1-21) DetectIve Redd was not called as a Witness at tnal Walker testIfied that pnor to tnal 

BennIe, an mvestIgator workmg for tnal counsel, asked hIm Ifhe had any wItnesses and Walker told 

111m where Robma worked (App p 408, hnes 9-13) Robma was not called as a Witness at tnal 

Tnal counsel admItted that she never spoke wIth Robma Reed (App p 371, lme 25 - p 

372, hnes 1-16) Tnal counsel claimed that Walker dId not tell her about the ahbi Witness, Robma 

Reed (App p 372, hnes 19 - p 373, hnes 1-25) Walker testlfied that he asked tnal counsel and 

tnal counsel's mvestlgator to talk WIth Robma Reed (App p 413, hnes 14-15, p 408, hnes 9-13 ) 

Tnal counsel admItted that there was a note m her file referencmg Robma, a manager at Hardees 

(App p 371, hnes 22 - 24) When asked by the peR Judge what Ms Reed's name was domg m 

her file, tnal counsel testIfied that Mr Walker had gIven the name to her mvestigator, Benrue 

WIllIams and the note was wntten by the mvestlgator, corroboratmg Walker's testImony at the peR 

heanng (App p 373, lmes 9-14) Tnal counsel admItted that she dId not know If the mvestlgator 

took any steps to locate the WItness, Robma Reed (App p 373, lInes 15-19) Tnal counsel 

admItted that she dId not dISCUSS WIth her mvestigator the sIgmficance of the name, Robma, wntten 

on a note contamed m tnal counsel's file The note was admItted m eVIdence at the peR heanng as 

plamtIff's exlubit No 4 (Supplemental App p 6) AddItIOnally, a receIpt prOVIded to tnal counsel 

from the State pnor to tnal hsts Robma Reed's name and address (App p 371, lmes 5 - 12) The 

receIpt was admItted m eVIdence at the peR heanng as plamtIff's exhibIt No 3 (Supplemental 

App p 5) 

Robma Reed testIfied at the peR heanng that III March of 2002, she and Walker were 

lovers (App p 393, hnes 16-20) WhIle Ms Reed could not remember the speCIfic date, she 

testIfied that she and Walker spent every weekend together for SIX months to a year before Walker 

"dIsappeared" III late March (App p 397, hnes 21 - p 398, hnes 1-2) Ms Sanders' mCIdent 
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took place on Saturday, March 2, 2002 (App P 360, hnes 2-7) Ms Reed testIfied that her 

relatlOnsrup WIth Walker ended m late March of 2002, and she was unaware of Walker's arrest on 

March 22,2002 (App p 404, Imes 5-9, p 395, hnes 3-21, p 399, hnes 20-21) Ms Reed testIfied 

that she beheved that Walker "got tIred of my mouth" and took off (App p 395, Imes 10-14) 

Ms Reed testIfied that she had worked at Hardees smce 1988, and worked as the manager 

of Hardees m March 2002 (App P 388, Imes 22 - p 389, hnes 1-24) She testIfied that Walker 

would spend the mght at her house dUrIng that tIme (App p 393, Imes 21-22) Ms Reed testIfied 

that ill March of 2002, her car was broken and Walker would come to the Hardees and Walt on her 

to take her home (App p 394, hnes 4-12) The PCRjudge asked Ms Reed, "And you're telhng 

me that you spent - - Mr Reed (SIC) was staymg WIth you that first weekend m March of 2002?" 

Ms Reed responded, "Yes" (App p 403, hnes 2-5) Upon further questlOmng, Ms Reed testIfied, 

"I know we spent a lot of days together I can't tell you no partIcular day" (App p 405, hnes 17-

18) She was able to testIfy, however, that pnor to the last tIme she saw Walker, they spent every 

weekend together at eIther her house or rus (App p 406, hnes 4-8) PCR counsel asked Ms 

Reed, "Pnor to the last tIme that saw Mr Walker dId y'all spend every weekend together?" (App 

p 406, hnes 4-5) Ms Reed responded, "Yea, we spend every weekend together" (App p 406, 

Ime6) 

The PCR judge correctly found tnal counsel meffectIve m falhng to mtervIew and call as 

an alIbI WItness, Robma Reed, when Ms Reed's name and address appear III eVIdence proVIded to 

tnal counsel from the State, pnor to tnal respondent gave tnal counsel's mvestIgator Ms Reed's 

name and place of employment and the mvestlgator's note was m tnal counsel's file As the PCR 

judge noted m the order grantmg rehef, "Tnal counsel was aware or should have been aware, of the 

eXIstence of the alleged alIbI WItness, Robma Reed" (App p 442) 
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The PCR judge apphed the proper standard In grantIng post convIctIOn rehef In the order 

the judge wrote, "THE COURT THEREFORE FINDS AND CONCLUDES that the Apphcant 

has met ills burden to estabhsh both that hIs Tnal Counsel was IneffectIve, and that prejUdICe 

resulted Stnckland, supra, Rule 71 He), SCRCP" (App P 444) The order grantIng post 

convIctIOn rehef apphes the correct law and correctly cItes Stnckland V WashIngton, 466 U S 668, 

685, 104 S Ct 2052,80 L Ed 2d 674 (1984) The State's contentIOn that the PCRjudge applIed an 

mcorrect standard IS WIthout ment In the order grantIng PCR, the judge wrote, "1 nal counsel 

offered no explanatIOn as to her faIlure, or the faIlure of her InvestIgators, to attempt to locate Reed 

[the alIbI witness]" (App p 444) Respondent estabhshed that tna! counsel was defiCient In 

faIlmg to locate the alIbt witness and the PCR judge SImply noted that tnal counsel offered no 

strategic reason for faIlIng to contact the ahbl WItness 

The State's assertIOn that traIl counsel was not defiCIent because, accordmg to tnal counsel, 

respondent never provIded her WIth the alIbI InfOrmatIon IS not supported by the record The record 

supports the findmg that respondent provIded tnal counsel's InvestIgator With the alIbI witness's 

name and place of employment Tnal counsel knew or should have knO\\-11 of the eXIstence of the 

ahbi WItness through her mvestIgator as well as dIscovery provIded to her by the State The record 

supports that counsel was defiCIent In faIlIng to contact the alIbI WItness and that respondent was 

prejudIced by counsel's defiCient performance 

Ms Reed's testImony at the PCR heanng estabhshes an ahbl WhIle, five years later at the 

PCR heanng, Ms Reed could not remember the specIfic date of March 2, 2002, her testImony 

Indicated that dunng that tIme frame she dnd Walker spent the weekends together, makIng It 

ImpOSSible for Walker to have been With Ms Sanders from Saturday rught, March 2, 2002, untIl 

five m the mornIng the follOWIng day as testIfied by Sanders ThIS case IS easily dIstIngUIshed from 
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Glover v State, 318 S C 496, 458 S E 2d 538 (1995), where the fallure to call wItnesses dId not 

result m prejUdICe because the wltness' testImony placed the defendant m Flonda between 8 00 and 

8 30 AM and the cnme took place at 8 30 PM m WIllIamsburg County In Glover the fact that the 

defendant was m Flonda at 8 00 AM dId not preclude hIm from bemg m WIlhamsburg County at 

830 PM UnlIke the facts m Glover, Ms Reed's testImony estabhshes an alIbI 

Tnal counsel was meffective m faIlmg to mterview and call Ms Reed as an alIbI Witness 

Walker was prejudIced In order to estabhsh prejUdICe there must be "a reasonable probabIlIty that, 

but for counsel's unprofessIOnal errors, the result of the proceedmg would have been dIfferent" 

Cherry v State, 300 S C 115, 117,386 S E 2d 624,625 (1989) The State's case agamst Walker 

was based entIrely on the testImony of the one complammg Witness, Ms Sanders There was no 

forensIc eVIdence hnkmg Walker to an assault of Ms Sanders and no WItnesses who could 

corroborate M!:> Sander!:>' testlmony Ms Sanders' IdentIficatIOn of Walker was made only after she 

had vIewed a VIdeo tape of Walker entenng the BP statIOn There IS a reasonable probabIlIty that 

Ms Reed's testlmony would have made the dIfference m obtammg an acqUlttal See MartInez v 

State, 304 S C 39,403 S E 2d 113 (1991) 

In the order of dIsmIssal the PCR judge wrote, "The Court tinds that thIs faIlure [tnal 

counsel's faIlure to locate and call Reed as an alIbI WItness] severely prejudIced the Apphcant's 

nght to a faIr tnal WhIle It IS the role of the jury to gauge the credIbIhty of the Witnesses at tnal, 

the Court finds that the testImony of Reed at the PCR heanng was credIble The jury would have 

weIghed the credIbIlIty of the testImony of the wItne!:>ses, and It IS reasonable to aasume that the 

outcome of the dehberatIOns may have been dIfferent had thIS WItness testIfied m lIght of the facts 

oftrus case" Walker was prejudIced by tnal counsel's defiCIent performance 
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PCR fmdmgs must be upheld where supported by any eVIdem.e of probatIve value m the record 

Ard v Catoe, 372 S C 318,642 S E 2d 590 (2007) The PCRjudge's findmgs that tnal counsel 

was deficient m fathng to mterview and call Robma Reed as an ahbi WItness and that respondent 

was prejUdICed by the deficient performance are supported by eVIdence m the record The findmg 

of the PCRjudge must be upheld 

2 The PCR judge correctly found that the cumulatIve effect of tnal counsel's errors m 
falhng to move for a contmuance to obtam a forenSIC report revealIng that no semen was 
IdentIfied from the sexual assault eVidence kit collected from the complamant, fatlmg to 
mvestIgate the complamant's alcohol use, faIlmg to cross examme the complamant m 
regard to discrepancies as to the tIme of the alleged mCldent and fruhng to mtervlew the 
alIbi WItness, Ms Reed, resulted m prejudice to respondent 

The PCR judge found three addltlOnal mstances of meffectlve aSSIstance of counsel The 

PCR judge found counsel meffectIve m faIlmg to move for a contmuance to awaIt completIOn of 

forenSIc testmg that revealed that no semen was IdentIfied from the sexual assault eVIdence kit 

collected from the complamant, fallmg to mvestIgate the complamant's alcohol use, fatlmg to cross 

exarnme the complamant m regard to dIscrepancIes as to the tlme of the alleged mCIdent The PCR 

judge wrote, "THE COURT FURTHER FINDS AND CONCLUDES that the ApplIcant has 

mdependently estabhshed a second ground for prejUdICe WIth the cumulatIve effect of Tnal 

Counsel's error m her fatlure to mvestIgate SdTIders' alcohol use, her faIlure to move to contmue the 

heanng to awaIt the Wfltten results of the forensiC testmg, her faIlure to cross-exarnme the WItness as 

to the discrepancy of the conflIctmg tImes of the mCldent, and her fatlure to mvestIgate or mtervlew 

Reed, the combmatlOn of which prejudiced the Apphcant" (App p 444) 
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The PCRJudge appbed the proper standard m grantmg post conVIctIon relief The State's 

contention that the PCR Judge applied an mcorrect standard IS Without ment The PCR judge cltmg 

Green V State, 351 S C 184, 569 S E 2d 318 (2002) wrote, "These fallures cumulatively prejudIced 

the Applicant and adversely affected IDS nght to a faIr tnal under the fact of tills case" (App p 

445) In Green the South Carolma Supreme Court wrote, "Whether the cumulatiOn of several 

errors, whIch by themselves are not prejUdICIal, would warrant rellef IS an unsettled questiOn m 

South Carohna Compare State v Peterson, 287 S C 244, 335 S E 2d 800 (1985) (accumulatiOn 

of errors warranted reversal, but Court also found each mdlvldual error caused preJudIce), 

overruled on other grounds by State v Torrence, 305 S C 45, 406 S E 2d 315 (1991), with State 

v Freeman, 319 S ClIO, 459 S E 2d 867 (Ct App 1995) (findmg multiple errors, whIch were 

not prejUdiCIal separately, could be prejUdICIal to deny an mdlvldual a nght to a faIr tnal when 

they were VIewed together)" 351 SCat 197, 569 S E 2d at 324 The PCR judge correctly 

found that, m thIS case, the multIple errors by tnal counsel demed respondent the nght to a faIr 

tnal 

Based on Ms Sanders' report of a sexual assault, several Items were submItted to the South 

Carobna Law Enforcement DIVISiOn [SLED] for serology and DNA analYSIS At the tIme of 

Walker's tnal, however, SLED had not completed the wntten report m regard to the forenSIC 

testmg Consequently, at the tIme of tnal, counsel dId not have a wntten copy of the results of 

forenSIC testmg performed by SLED The SLED report IS dated August 27,2003, and was admItted 

m eVIdence at the PCR heanng as plamtIff's exillblt No 1 (Supp App pp 1-2) Walker's tnal 

was held on July 22 and 23, 2003 Testmg of smears, swabs and pantIes collected m the sexual 

assault eVIdence collectiOn kIt from Ms Sanders on March 3, 2002, (Ms Sanders alleged that the 

mCIdent started on March 2, 2002, and contmued mto the early mommg hours of March 3, 2002), 
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revealed no spennatozoa and no semen (Supp App pp 1-2) Ms Sanders testIfied that the 

assailant penetrated her more than three tImes (App p 51, Imes 14 - p 52, lInes 1 - 3) The 

nurse's notes mdicate that the assailant dId not wear a condom (Supp App p 4) 

The State's contentIOn that respondent was not prejudIced by tnal counsel's fallure to awaIt 

completlOn of the wntten report because tnal counsel was told by the SohcItor, pnor to tnal, that no 

semen was found IS Wlthout ment Tnal counsel admItted at the PCR heanng that It would have 

been ln1portant for the Jury to have known about the results of the SLED forensIc testmg (App p 

367, hnes 9-11) While there was hmited testImony about the lack of DNA eVIdence, the wntten 

SLED report could certamly have called mto questIon the credIbIlIty of the complamant, a cntIcal 

Issue m this case as her testImony was the only eVIdence agamst respondent 

In an mtervlew Wlth Ms Sanders followmg the mCldent, a nurse noted the folloWlng, "She 

[Ms Sanders] has been planrung on attendmg ETOH treatment this week and IS still planrung to 

begm this week" ((App p 369, lmes 1-8, Supp App p 4) The mterview was adrrutted as 

eVIdence at the peR heanng as plamtiffs exhIbIt No 2 Tnal counsel admItted that she dId not 

cross examme Ms Sanders m reference to the alcohol treatment referenced m the note (App p 

386,lmes 10-19) Addltlonally, tnal counsel adrrutted that when Ms Sanders Irutlally reported 

the mCIdent to law enforcement, the officers noted that she smelled of alcohol (App p 353,lmes 

21 - 24) Tnal counsel admItted It would have been Important to cross examme Ms Sanders about 

her smellmg of alcohol at the tIme of reportmg the mCIdent to polIce (App p 354, lmes 1-8) 

Tnal counsel further admItted that she faIled to call the nurse or the officers to testify about the 

alcohol treatment and her smellIng of alcohol (App p 354, lmes 9-14) In the order of dIsmIssal 

the PCR Judge wrote, "Tnal counsel merely made reference that alcohol had been consumed by 

Sanders dunng and after the mCIdent as part of a confinnatlon of events Sanders claimed had 
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transpIred The only eVIdence hnkmg the ApplIcant to Sanders was Sander's IdentIficatIOn of the 

ApplIcant Tnal counsel's faIlure to mvestIgate the Impact of alcohol use prevented the JUry from 

considenng Sanders' credIbIhty m her IdentIficatIOn of the Apphcant as her asSailant" (App pp 

445-446) 

Counsel admItted faIlmg to cross examme Ms Sanders In regard to dIscrepanCIes about the 

tIme of day she alleged the InCIdent began (App p 356, hnes 18 - P 357, hnes 1-25) Ms 

Sanders InItIally told the polIce she stopped at the BP statIon at 8 00 PM (App P 357, hnes 2-4) 

Ms Sanders told the nurse that she was at a gas statIOn at 7 00 PM (Supp App p 4) The VIdeo 

surveIllance from the BP statIOn, however, reflects that Ms Sanders entered the store at 2 20 PM 

(App P 357, hnes 19-25) Tnal counsel adrrutted It would have been tmportant to explore tills 

sIgruficant dIscrepancy In the tIme (App p 357, lmes 7-9) 

The PCR judge correctly found that the cumulatIve effecttve of tnal counsel's errors 

mdependently estabhshed prejUdICe and depnved Walker of the nght to a fau tnal Tnal counsel's 

multIple errors of faIlmg to move for a contInuance to awaIt completIOn of a wntten forenSIc report 

revealmg that no semen or spermatozoa was IdentIfied from the sexual assault eVIdence ktt collected 

from Ms Sanders, fatlmg to Investlgate and cross exarrune Ms Sanders about her alcohol use, 

falhng to cross examIne Ms Sanders m regard to senous dIscrepanCIes as to the ttme of the alleged 

InCIdent and frulIng to mtervIew the ahbl Witness, Ms Reed, constItutes meffectIve aSSIstance of 

counsel requmng a new tnal The PCR judge's findmg that Walker was prejudIced by the 

cumulatIve effect of multIple errors commItted by tnal counsel IS supported by the record The 

findmg of the PCRJudge must be affirmed 
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CONCLUSION 

Based on the above arguments, the order of the PCR Judge grantIng post convIctIon relIef 

should be affirmed 

Respectfully submItted, 

~ Kathnne H HudgIns 
Appellate Defender 

ATTORNEY FOR PETITIONER 

ThIS 30th day of June, 2010 
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