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CERTIFICATE OF COUNSEL

Counsel for petitioner certifies that the petition for rehearing was made and finally

ruled on by the Court of Appeals on March 15, 2012



QUESTIONS PRESENIED

1 Did the Court of Appeals err 1n failing to find that the PCR judge correctly found trial
counsel ineffective in failing to interview and call as an alib1 witness, Robina Reed, when
Ms Reed’s name and address appear in evidence provided to trial counsel from the State,
prior to trial respondent gave trial counsel’s mvestigator Ms Reed’s name and place of
employment and the investigator’s note was 1n trial counsel’s file and Ms Reed’s credible
testtimony at the PCR hearing establishes an alib1?

2 Dad the Court of Appeals err 1n failing to find that the PCR judge correctly found that the
cumulative effect of trial counsel’s errors 1n failing to move for a continuance to obtain a
forensic report revealing that no semen was 1dentified from the sexual assault evidence kit
collected from the complainant, failling to investigate the complamnant’s alcohol use, failing
to cross examine the complainant 1n regard to discrepancies as to the time of the alleged
incident and failing to interview the alibi witness, Ms Reed, resulted in prejudice to
respondent?



STATEMENT OF THE CASE

In August 2002, the Aiken County Grand Jury indicted Walker for criminal sexual conduct
first degree, possession of a firearm or kmife during the commission of a violent crime and
kidnapping  On July 22, 2003, Walker proceeded to jury trial before the Honorable James R
Barber, III  The jury returned a verdict of not gulty of possession of a firearm or knife during the
commission of a violent crime and guilty of criminal sexual conduct first degree and kidnapping
Judge Barber sentenced Walker to 24 years concurrent for each charge An appeal was perfected
on Walker’s behalf and the South Carolina Court of Appeals affirmed the conviction and sentence

State v Walker, Op No 2004-UP-618 (S C Ct App filed December 9, 2004)

On January 7, 2005, Walker filed an application for post conviction relief On March 9,
2007, an evidentiary hearing was held before the Honorable Doyet A Early, [II 'Walker, Robina
Reed, trial counsel Kelly Perkins Brown and Assistant Solicitor Brenda Brisbin testified at the PCR
hearing  In a written order signed May 24, 2007, Judge Early granted post conviction relief,
finding that counsel was effective 1n failing to interview Robina Reed as an alibi witness and
Walker was prejudiced by counsel’s deficient performance  Additionally, Judge Early found that
Walker established prejudice through the cumulative effect of trial counsel’s errors mn failing to
obtain a forensic report revealing that no semen was 1dentified from the sexual assault evidence kit
collected from the complainant, failing to investigate the complainant’s alcohol use, failing to cross
examine the complainant 1n regard to discrepancies as to the time of the alleged incident, and failing
to mterview the alib1 witness, Ms Reed

The State filed a notice of intent to appeal On January 4, 2008, the State filed a petition for

writ of certiorart  Respondent filed a return to the State’s petition for writ of certiorar: on September



2, 2008 In an order dated November 20, 2009, this Court granted the State’s petition for writ of
certiorar1  The State filed the brief of petitioner on February 18, 2010 Walker filed the brief of
respondent on June 30, 2010 The case was argued before the South Carolina Court of Appeals on
October 5, 2011 On February 22, 2012, the Court of Appeals reversed the grant of relief by the

PCR judge Walker v State, 397 SC 226, 723 SE 2d 610 (Ct App 2012)  The petition for

rehearing was filed and denied on March 15,2012 This petition for writ of certiorari follows



ARGUMENTS

1 The Court of Appeals erred n fathing to find that the PCR judge correctly found trial

counsel ineffective 1n failing to interview and call as an alibi1 witness, Robina Reed, when

Ms Reed’s name and address appear in evidence provided to trial counsel from the State,

prior to trial respondent gave trial counsel’s mvestigator Ms Reed’s name and place of

employment and the investigator’s note was 1n trial counsel’s file and Ms Reed’s credible
testimony at the PCR hearing establishes an alibi

Margaret Sanders, the prosecuting witness, testified that on March 2, 2002, her car broke
down at the BP gas station in Denmark, South Carolina Ms Sanders testified that a black man
repaired her car, replacing a wire, and she told him to follow her to her house so that she could pay
him (App p 45, lines 10 — p 46, lines 1-25) According to Ms Sanders, the man followed her
into her home, grabbed her, blindfolded her and put her 1n his truck Ms Sanders testified that when
he finally stopped driving, he took her into a house and sexually assaulted her (App p 49, lines
14- p 50, 51, 52) According to Ms Sanders, the man took her back to her house early the next
morning (app p 53, lines 9 —20)

Lieutenant Rhonda Bamberg of the Orangeburg County Shenff’s Office testified that after
interviewing Ms Sanders, she obtained a video surveillance tape for March 2, 2002, from the BP
station in Denmark (App p 151, lines 3-7) Lieutenant Bamberg showed the tape to Ms Sanders
and Ms Sanders picked out a black male on the tape who “was most likely the person that had
sexually assaulted her” (App p 152, lines 15 — p 153, lines 1-2)  According to Lieutenant
Bamberg, the clerk from the BP 1dentified the man selected from the video as respondent, Joseph
Walker Based on the information from Ms Sanders and the clerk, Ms Sanders was shown a photo
Iine-up and, predictably, picked Walker as her assailant (App p 154, lines 1-19)

During the PCR hearing, Walker testified that he told Detective Redd that he was at his

girlfriend Robina’s house during the time of the sexual assault (App p 411, line 25 —p 412, 413,
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lines 1-21) Detective Redd was not called as a witness at trial Walker testified that prior to tral
Bennie, an investigator working for trial counsel, asked him 1f he had any witnesses and Walker told
him where Robina worked (App p 408, hines 9-13) Robina was not called as a witness at trial

Trnal counsel admitted that she never spoke with Robina Reed (App p 371, line 25 - p
372, lines 1-16) Tnal counsel claimed that Walker did not tell her about the alib1 witness, Robina
Reed (App p 372, lines 19 —p 373, lines 1-25) Walker testified that he asked trial counsel and
trial counsel’s investigator to talk with Robina Reed (App p 413, lines 14-15, p 408, lines 9-13 )
Tral counsel admitted that there was a note 1n her file referencing Robina, a manager at Hardees
(App p 371, lines 22 —24) When asked by the PCR judge what Ms Reed’s name was doing in
her file, tnal counsel testified that Mr Walker had given the name to her investigator, Bennie
Wilhams and the note was written by the investigator, corroborating Walker’s testimony at the PCR
hearing (App p 373, hnes 9-14) Tnal counsel admitted that she did not know 1f the investigator
took any steps to locate the witness, Robina Reed (App p 373, lines 15-19) Tnal counsel
admitted that she did not discuss with her investigator the significance of the name, Robina, written
on a note contained 1n trial counsel s file The note was admitted 1n evidence at the PCR hearing as
plaintiff’s exhibit No 4 (Supplemental App p 6) Additionally, a receipt provided to trial counsel
from the State prior to trial lists Robina Reed’s name and address  (App p 371, ines 5—12) The
receipt was admitted 1n evidence at the PCR hearing as plaintiff’s exhibit No 3 (Supplemental
App p 5)

Robma Reed testified at the PCR hearing that in March of 2002, she and Walker were
lovers (App p 393, lines 16-20) While Ms Reed could not remember the specific date, she
testified that she and Walker spent every weekend together for six months to a year before Walker
“disappeared” 1n late March (App p 397, lines 21 — p 398, lines 1-2) Ms Sanders’ incident
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took place on Saturday, March 2, 2002 (App p 360, lines 2-7)  Ms Reed testified that her
relationship with Walker ended 1n late March of 2002, and she was unaware of Walker’s arrest on
March 22,2002 (App p 404, lines 5-9, p 395, lines 3-21, p 399, lines 20-21) Ms Reed testified
that she believed that Walker “got tired of my mouth” and took off (App p 395, lines 10-14)

Ms Reed testified that she had worked at Hardees since 1988, and worked as the manager
of Hardees in March 2002 (App p 388, lines 22 —p 389, lines 1-24)  She testified that Walker
would spend the might at her house during that time (App p 393, lines 21-22) Ms Reed testified
that 1n March of 2002, her car was broken and Walker would come to the Hardees and wait on her
to take her home (App p 394, hnes 4-12)  The PCR judge asked Ms Reed, “And you’re telling
me that you spent - - Mr Reed (sic) was staying with you that first weekend in March of 20027
Ms Reed responded, “Yes” (App p 403, lines 2-5) Upon further questioning, Ms Reed testified,
“I know we spent a lot of days together [ can’t tell you no particular day ” (App p 405, lines 17-
18) She was able to testify, however, that prior to the last time she saw Walker, they spent every
weekend together at either her house or uis  (App p 406, lines 4-8)  PCR counsel asked Ms
Reed, “Prior to the last time that saw Mr Walker did y’all spend every weekend together”?” (App
p 406, lines 4-5) Ms Reed responded, “Yea, we spend every weekend together ” (App p 406,
line 6)

The PCR judge correctly found trial counsel neffective 1n failing to interview and call as
an alibr witness, Robina Reed, when Ms Reed’s name and address appear 1n evidence provided to
trial counsel from the State, prior to trial respondent gave trial counsel’s mnvestigator Ms  Reed’s
name and place of employment and the investigator’s note was 1n trial counsel’s file As the PCR
judge noted 1n the order granting relief, “Tral counsel was aware or should have been aware, of the

existence of the alleged alib1 witness, Robina Reed ” (App p 442)
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The PCR judge applied the proper standard 1n granting post conviction relief  In the order
the judge wrote, “THE COURT THEREFORE FINDS AND CONCLUDES that the Applicant
has met his burden to establish both that his Trial Counsel was ineffective, and that prejudice

resulted Strnickland, supra, Rule 71 1(e), SCRCP” (App p 444)  The order granting post

conviction relief applies the correct law and correctly cites Strickland v Washington, 466 U S 668,

685, 104 S Ct 2052, 80 L Ed 2d 674 (1984) The State’s contention that the PCR judge applied an
incorrect standard 1s without merit In the order granting PCR, the judge wrote, “Trnal counsel
offered no explanation as to her failure , or the fatlure of her investigators, to attempt to locate Reed
[the alib1 witness]” (App p 444)  Respondent established that trial counsel was deficient in
failing to locate the alib1 witness and the PCR judge simply noted that trial counsel offered no
strategic reason for failing to contact the alib witness
The State’s assertion that trail counsel was not deficient because, according to trial counsel,
respondent never provided her with the alib1 information 1s not supported by the record The record
supports the finding that respondent provided trial counsel’s mnvestigator with the alibi witness’s
name and place of employment Trial counsel knew or should have known of the existence of the
alib1 witness through her investigator as well as discovery provided to her by the State The record
supports that counsel was deficient 1n failing to contact the alibi witness and that respondent was
prejudiced by counsel’s deficient performance
Ms Reed’s testimony at the PCR hearing establishes an alibt ~ While, five years later at the
PCR hearing, Ms Reed could not remember the specific date of March 2, 2002, her testimony
indicated that during that time frame she and Walker spent the weekends together, making 1t
impossible for Walker to have been with Ms Sanders from Saturday night, March 2, 2002, untl

five 1n the morning the following day as testified by Sanders Thus case 1s easily distinguished from
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Glover v_State, 318 S C 496, 458 SE 2d 538 (1995), where the failure to call witnesses did not

result in prejudice because the witness’ testimony placed the defendant in Florida between 8 00 and
8 30 AM and the crime took place at 8 30 PM in Willlamsburg County In Glover the fact that the
defendant was 1n Florida at 8 00 AM did not preclude him from being in Williamsburg County at

8 30 PM  Unlike the facts in Glover, Ms Reed’s testtmony establishes an alibi

Tral counsel was effective m failing to interview and call Ms Reed as an alibi witness
Walker was prejudiced In order to establish prejudice there must be “a reasonable probabulity that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different ”

Cherry v _State, 300 SC 115, 117, 386 S E 2d 624, 625 (1989)  The State’s case against Walker

was based entirely on the testimony of the one complaining witness, Ms Sanders There was no
forensic evidence linking Walker to an assault of Ms Sanders and no witnesses who could
corroborate Ms Sanders’ testtimony Ms Sanders’ identification of Walker was made only after she
had viewed a video tape of Walker entering the BP station There 1s a reasonable probability that
Ms Reed’s testimony would have made the difference in obtaining an acquittal See Martinez v
State, 304 S C 39,403 SE 2d 113 (1991)

In the order of dismissal the PCR judge wrote, “The Court finds that this failure [tral
counsel’s failure to locate and call Reed as an alibi witness] severely prejudiced the Applicant’s
right to a fair tnal Whule 1t 1s the role of the jury to gauge the credibility of the witnesses at trial,
the Court finds that the testimony of Reed at the PCR hearing was credible The jury would have
weighed the credibility of the testimony of the witnesses, and 1t 1s reasonable to aasume that the
outcome of the deliberations may have been different had this witness testified 1n light of the facts

of this case ” Walker was prejudiced by trial counsel’s deficient performance
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PCR findings must be upheld where supported by any evidence of probative value in the record
Ard v Catoe, 372 S C 318, 642 S E 2d 590 (2007) The PCR judge’s findings that trial counsel
was deficient 1n failing to interview and call Robina Reed as an alib1 witness and that respondent
was prejudiced by the deficient performance are supported by evidence 1n the record  The finding
of the PCR judge must be upheld

The Court of Appeals found that trial counsel’s fatlure to investigate Reed as an alibi
witness was deficient performance The Court wrote, “We agree with the court’s conclusion that
trial counsel’s performance was deficient because we find ‘counsel made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth

Amendment *”(Citing Edwards, 392 S C at 456, 710 S E 2d at 64 , quoting Strickland, 466 U S at

687) Walker v_State, 397 SC 226, 235, 723 SE 2d 610, 615 (Ct App 2012)  The Court of

Appeals found, however, relying on Glover v_State, 318 SC 496, 458 S E 2d 538 (1995), that

Reed’s testimony does not qualhify as an alibi and therefore Walker was unable to demonstrate
prejudice  The Court of Appeals wrote

Reed’s testimony makes it less likely Walker 1s guilty Taken as a
whole, however, her testimony does not account for Walker’s
whereabouts on March 2, 2002, such that it was physically
impossible that he commutted the crimes Although Reed began by
saying Walker spent the weekend with her, she eventually said she
could not specifically remember whether Walker spent the mght with
her on March 2 Even her specific testimony that Walker “was
staying with [her] that weekend” does not foreclose the
possibility that he arrived at her house on Saturday morning after
commiting the crimes on Friday night  Therefore, like the
testtmony of the two witnesses 1n Glover, Reed’s testimony does not
establish an alib1 because 1t leaves open the posstbility that Walker 1s
guilty (emphasis added)

Walker, 397 S C at 238,723 SE 2d at 616 The Court of Appeals erred
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First, there 1s no question that the complaining witness testified that the mcident took place

on Saturday, March 2, 2002, not on Friday the day before = Second, Reed testified at the PCR

hearing that Walker had been spending weekends and Saturday nights with her every weekend for

six months to a year PCR counsel questioned Reed

Q

oo O »

Q

A

Now, at the first of March — The first weekend of March of 2002 were you and Mr
Walker still involved 1n a sexual relationship?

Of course
And we’re now five years later, 1s that correct?
Yea

Okay At the time before he disappeared had Mr Walker been spending [sic]with
night with you on the weekends and on Saturday night?

Yes, he has
Okay Had that been going on every weekend for six months to a year?

Yea

(App p 397, lines 15 —p 398, lnes 1-2)

The PCR judge asked Ms Reed, “And you’re telling me that you spent - - Mr Reed (SIC)

was staying with you that first weekend in March of 20027 Ms Reed responded, “Yes” (App p

403, lines 2-5) Upon further questioning, Ms Reed testified, “I know we spent a lot of days

together I can’t tell you no particular day ” (App p 405, lines 17-18) She was able to testify,

however, that prior to the last time she saw Walker, they spent every weekend together at either her

house or his (App p 406, lines 4-8)  PCR counsel asked Ms Reed, “Prior to the last time that

saw Mr Walker did y’all spend every weekend together”” (App p 406, hnes 4-5) Ms Reed

responded, “Yea, we spend every weekend together ” (App p 406, line 6)
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While on cross examination, Reed admutted that she could not remember specifically being
with Walker on March 2, 2002, the jury should have heard her testimony that she and Walker’s
usual practice during the time frame including March 2, 2002, was to spend the mght together The
jury could then make a determination as to the credibility of the alibi testimony and the judge would
mstruct the jury about assessing the credibility of the alibi testimony

This Court’s reliance on Glover v_State, 318 S C 496, 458 S E 2d 538 (1995), 1s musplaced

In Glover the witness testified that the defendant was 1n Florida eleven hours before the crime was
commutted at a location approximately six and a half hours away The South Carolina Supreme
Court found that the testtmony of the witness did not establish an alib1 because the defendant could
have left Florida and traveled to the location within six and half hours and commutted the crime  In
the present case, 1f the jury believes the alib1 witness, Robina Reed, who testified that she was with
Walker on Saturday night March 2, 2002, 1t would have been impossible for Walker to have
committed the crimes

Reed’s tesumony establishes an alib1 and a jury, not an appellate court, should determine the
credibility of the testimony It 1s important to note that the PCR judge found Reed’s testimony
credible In the order of dismissal the PCR judge wrote, “The Court finds that this failure [trial
counsel’s failure to locate and call Reed as an alib1 witness] severely prejudiced the Applicant’s
right to a fair tnal Whule 1t 1s the role of the jury to gauge the credibility of the witnesses at trial,
the Court finds that the testimony of Reed at the PCR hearing was credible The jury would have
weighed the credibility of the testimony of the witnesses, and 1t 1s reasonable to assume that the
outcome of the deliberations may have been different had this witness testified 1n light of the facts
of this case ” Walker was prejudiced by trial counsel’s deficient performance The PCR judge’s

order granting relief and ordering a new trial 1s supported by the record and 1s not controlled by an
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error of law Under the any evidence standard the Court of Appeals erred in reversing the finding of
the PCR judge

The Court of Appeals’ determiation that Reed’s testimony did not establish an alibi 1s 1n
conflict with the reasonable probability standard establish by Strickland In order to establish
prejudice there must be “a reasonable probability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been different ” Strickland v Washington, 466 U S 668, 104

S Ct 2052, 80 L Ed2d 674 (1984), Cherry v State, 300 SC 115, 117, 386 SE 2d 624, 625

(1989) Reed testified that she and Walker spent the night together on Saturday, March 2, 2002
The State’s case against Walker was based entirely on the testimony of the one complaining
witness, Ms Sanders There were questions about this witness’s credibility As discussed below,
this Court found counsel meffective for failling to adequately cross examine the witness about
conflicting evidence as to the time the mcident 1s alleged to have happened There was no
forensic evidence lmking Walker to an assault of Ms Sanders and no witnesses who could
corroborate Ms Sanders’ tesumony Ms Sanders’ identification of Walker was made only after she
had viewed a video tape of Walker entering the BP station There 1s a reasonable probability that
Ms Reed’s testimony would have made the difference in obtaining an acquittal See Martinez v
State, 304 SC 39, 403 SE2d 113 (1991) The Court of Appeals erred 1n refusing to find that

Walker was prejudiced by trial counsel’s deficient performance
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2 The Court of Appeals erred 1n failing to find that the PCR judge correctly found that the
cumulative effect of trial counsel’s errors 1n failing to move for a continuance to obtain a
forensic report revealing that no semen was 1dentified from the sexual assault evidence
kit collected from the complainant, failing to investigate the complainant’s alcohol use,
failing to cross examine the complainant 1n regard to discrepancies as to the time of the
alleged incident and failing to interview the alib1 witness, Ms Reed, resulted in
prejudice to respondent

The PCR judge found three additional instances of neffective assistance of counsel  The

PCR judge found counsel mneffective 1n failing to move for a continuance to await completion of
forensic testing that revealed that no semen was identified from the sexual assault evidence kit
collected from the complamnant, failing to investigate the complainant’s alcohol use, as well as
failing to cross examine the complainant 1n regard to discrepancies as to the time of the alleged
incident The PCR judge wrote, “THE COURT FURTHER FINDS AND CONCLUDES that the
Applicant has independently established a second ground for prejudice with the cumulative effect of
Trial Counsel’s error mn her failure to investigate Sanders’ alcohol use, her failure to move to
continue the hearing to await the written results of the forensic testing, her failure to cross-examine
the witness as to the discrepancy of the conflicting times of the incident, and her failure to
investigate or iterview Reed, the combination of which prejudiced the Applicant” (App p 444)
The PCR judge applied the proper standard 1n granting post conviction relief ~ The State’s
contention that the PCR judge applied an incorrect standard 1s without merit The PCR judge citing
Green v_State, 351 S C 184, 569 S E 2d 318 (2002) wrote, “These failures cumulatively prejudiced
the Applicant and adversely affected his right to a fair trial under the fact of this case ” (App p

445) In Green the South Carolina Supreme Court wrote, “Whether the cumulation of several

errors, which by themselves are not prejudicial, would warrant relief 1s an unsettled question 1n

N
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South Carolina Compare State v_Peterson, 287 S C 244, 335 S E 2d 800 (1985) (accumulation

of errors warranted reversal, but Court also found each individual error caused prejudice),

overruled on other grounds by State v_Torrence, 305 S C 45, 406 S E 2d 315 (1991), with State

v_Freeman, 319 SC 110, 459 S E 2d 867 (Ct App 1995) (finding multiple errors, which were
not prejudicial separately, could be prejudicial to deny an individual a right to a fair trial when
they were viewed together) ” 351 SC at 197, 569 S E 2d at 324  The PCR judge correctly
found that, 1n this case, the multiple errors by trial counsel denied respondent the right to a fair
trial

Based on Ms Sanders’ report of a sexual assault, several items were submitted to the South
Carohna Law Enforcement Division [SLED] for serology and DNA analysis At the time of
Walker’s tnial, however, SLED had not completed the written report in regard to the forensic
testing Consequently, at the time of tnal, counsel did not have a written copy of the results of
forensic testing performed by SLED The SLED report 1s dated August 27, 2003, and was admitted
in evidence at the PCR hearing as plantiff’s exlibit No 1 (Supp App pp 1-2) Walker’s trial
was held earlier on July 22 and 23, 2003 Testing of smears, swabs and panties collected 1n the
sexual assault evidence collection kit from Ms Sanders on March 3, 2002, (Ms Sanders alleged
that the incident started on March 2, 2002, and continued into the early morning hours of March 3,
2002), revealed no spermatozoa and no semen (Supp App pp 1-2)  Ms Sanders testified that
the assailant penetrated her more than three times (App p 51, lines 14 —p 52, lines 1 —3) The
nurse’s notes indicate that the assailant did not wear a condom (Supp App p 4)

The State’s contention that respondent was not prejudiced by trial counsel’s failure to await
completion of the written report because trial counsel was told by the solicitor, prior to trial, that no

semen was found 1s without merit ~ Trial counsel admaitted at the PCR hearing that 1t would have
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been important for the jury to have known about the results of the SLED forensic testing  (App p
367, lines 9-11)  Whule there was hmited testimony about the lack of DNA evidence, the written
SLED report could certainly have called into question the credibility of the complamant, a critical
1ssue 1n this case as her testimony was the only evidence against respondent
In an interview with Ms Sanders following the incident, a nurse noted the following, “She
[Ms Sanders] has been planning on attending ETOH treatment this week and 1s still planning to
begin this week ” ((App p 369, lines 1-8, Supp App p 4) The mterview was admitted as
evidence at the PCR hearing as plaintiff’s exhibit No 2 Trnal counsel admitted that she did not
cross examine Ms Sanders 1n reference to the alcohol treatment referenced 1n the note (App p
386, lines 10-19) Additionally, tnal counsel admitted that when Ms Sanders imtially reported
the incident to law enforcement, the officers noted that she smelled of alcohol (App p 353, lines
21 —24) Tnal counsel admitted 1t would have been important to cross examine Ms Sanders about
her smelling of alcohol at the time of reporting the incident to police (App p 354, lines 1-8)
Tral counsel further admitted that she failed to call the nurse or the officers to testify about the
alcohol treatment and her smelling of alcohol (App p 354, lines 9-14) In the order of dismissal
the PCR judge wrote, “Trial counsel merely made reference that alcohol had been consumed by
Sanders during and after the incident as part of a confirmation of events Sanders claimed had
transpired The only evidence linking the Applicant to Sanders was Sander’s 1dentification of the
Applicant Tral counsel’s failure to investigate the impact of alcohol use prevented the jury from
considering Sanders’ credibility 1n her 1dentification of the Applicant as her assailant” (App pp
445-446)
Counsel admitted failing to cross examine Ms Sanders n regard to discrepancies about the
time of day she alleged the incident began (App p 356, hines 18 — p 357, lines 1-25) Ms
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Sanders mtially told the police she stopped at the BP station at 8 00 PM  (App p 357, lines 2-4)
Ms Sanders told the nurse that she was at a gas station at 7 00 PM  (Supp App p 4) The video
survelllance from the BP station, however, reflects that Ms Sanders entered the store at 2 20 PM
(App p 357, hnes 19-25)  Tnal counsel admutted 1t would have been important to explore this
significant discrepancy m the ttme (App p 357, lines 7-9)

The PCR judge correctly found that the cumulative effective of trial counsel’s errors
mdependently established prejudice and deprived Walker of the right to a fair tnal Trial counsel’s
multiple errors of failing to move for a continuance to await completion of a written forensic report
revealing that no semen or spermatozoa was 1dentified from the sexual assault evidence kit collected
from Ms Sanders, failing to investigate and cross examime Ms Sanders about her alcohol use,
failing to cross examine Ms Sanders 1n regard to serious discrepancies as to the time of the alleged
incident and failing to mterview the alibi witness, Ms Reed, constitutes ineffective assistance of
counsel requinng a new trial The PCR judge’s finding that Walker was prejudiced by the
cumulative effect of multiple errors commutted by trial counsel 1s supported by the record  The
finding of the PCR judge must be affirmed

The Court of Appeals correctly found that counsel was deficient 1n failing to cross examine
the complainant 1n regard to discrepancies as to the time of the alleged incident The Court wrote,
“We find two mnstances of trial counsel’s deficient performance — her failure to investigate Reed as a
potential alib1 witness and her failure to cross-examine the victim or call witnesses to testify about
conflicting evidence as to the time of the mncident” Walker, 397 S C at 243, 723 SE 2d at 619
The Court of Appeals, however, found that Walker failed to prove prejudice “These nstances of
deficient performance are unrelated to each other and neither one makes the other more prejudicial

Therefore, even 1f we could evaluate them together, there 1s no cumulative prejudicial effect that
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would warrant relief under Strickland ” Walker, 397 S C at 243, 723 SE2d at 619 The Court of

Appeals erred

First, as discussed above, counsel’s failure to investigate and call Robina Reed as an ahibi
witness constitutes prejudicial deficient performance requiring a new trial, as found by the PCR
judge Second, the testimony of the ahib1 witness and cross examination of the complainant in
regard to discrepancies as to the time of the alleged incident are related, as both go to the credibility
of the complaiming witness ~ Third, the PCR judge correctly found that counsel was additionally
deficient 1n failling to move for a continuance to await completion of forensic testing that revealed
that no semen was 1dentified from the sexual assault evidence kit collected from the complainant
and failing to investigate the complainant’s alcohol use The Court of Appeals erred 1n refusing to
find that Walker was prejudiced by the cumulative effect of trnal counsel’s failure to investigate
Sanders’ alcohol use, her failure to move to continue the hearing to await the written results of the
forensic testing, and her failure to cross-examine the witness as to the discrepancy of the conflicting

times of the incident
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CONCLUSION

Based on the above arguments, the decision by the Court of Appeals should be reversed and
the case remanded for a new tnal based on the PCR judge’s finding of prejudicial deficient
performance by trial counsel  Alternatively, the Court should grant the petition for writ of certioran
to allow further briefing on the 1ssue

Respectfully submitted,

Kathrine H Hudgins %

Appellate Defender
ATTORNEY FOR PETITIONER

This 15th day of June, 2012
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VOIR DIRE AND IMPANELING OF THE JURY 7

(COURT REPORTER'S NOTE THE COURT REPORTER FOR THE
FIRST PART OF THIS TRIAL WAS BRENDA SIGWALD THE REMAINDER
OF THE TRIAL WAS TAKEN BY DAPHNE HELMS AS FOLLOWS )

THE COURT: OKAY, LADIES AND GENTLEMEN WE ARE --
WE ARE ABOUT TO SELECT A JURY AND COMMENCE THE TRIAL IN A
CASE ENTITLED THE STATE OF SOUTH CAROLINA VERSUS JOSEPH
WALKER WHO HAS BEEN CHARGED IN THREE SEPARATE BILLS OF
INDICTMENT BY THE GRAND JURY OF AIKEN COUNTY, AND THESE
INDICTMENTS CHARGE THE DEFENDANT WITH THE OFFENSE OF CRIMINAL
SEXUAL CONDUCT IN THE FIRST DEGREE THE INDICTMENT STATES
THAT MR WALKER DID IN AIKEN COUNTY ON OR ABOUT MARCH 2,
2002, COMMIT THE CRIME OF CRIMINAL SEXUAL CONDUCT IN THE
FIRST DEGREE IN THAT THE DEFENDANT DID COMMIT A SEXUAL
BATTERY, TO WIT, SEXUAL INTERCOURSE, UPON AND WITH THE BODY
OF MARGARET ANN SANDERS AND SUCH SEXUAL BATTERY WAS
ACCOMPANIED BY THE USE OF FORCE OF A HIGH AND AGGRAVATED
NATURE AND/OR THE VICTIM SUBMITTED TO THE SEXUAL BATTERY
UNDER CIRCUMSTANCES WHERE SHE WAS ALSO THE VICTIM OF FORCIBLH
CONFINEMENT AND KIDNAPPING

IN ADDITION TO THAT CHARGE, THE DEFENDANT HAS BEEN
CHARGED -- INDICTED FOR THE OFFENSE OF POSSESSION OF A
FIREARM OR KNIFE DURING THE COMMISSION OF OR ATTEMPT TO
COMMIT A VIOLENT CRIME, AND THAT INDICTMENT STATES THAT MR
WALKER DID IN AIKEN COUNTY ON OR ABOUT MARCH 2, 2002, POSSESS

OR VISIBLY DISPLAY A FIREARM OR VISIBLY DISPLAY A KNIFE
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VOIR DIRE AND IMPANELING OF THE JURY 8

DURING THE COMMISSION OR ATTEMPTED COMMISSION OF A VIOLENT
CRIME, TO WIT, CRIMINAL SEXUAL CONDUCT IN THE FIRST DEGREE

AND, IN ADDITION, LADIES AND GENTLEMEN, THE
DEFENDANT HAS BEEN CHARGED IN THE BILL OF INDICTﬁ%NT‘WITH THE
OFFENSE OF KIDNAPPING, AND THAT INDICTMENT STATES THAT MR
WALKER DID IN AIKEN COUNTY ON OR ABOUT MARCH 2, 2002,
UNLAWFULLY SEIZE, CONFINE, INVEIGLE, DECOY, KIDNAP, ABDUCT OR
CARRY AWAY MARGARET ANN SANDERS WITHOUT THE AUTHORITY OF LAW

NOW, LADIES AND GENTLEMEN, TO THESE INDICTMENTS THE
DEFENDANT HAS ENTERED A PLEA OF NOT GUILTY AN INDICTMENT --
THESE THREE SHEETS OF PAPER THAT ARE -- USED FOR THE PURPOSE
OF PUTTING A DEFENDANT ON NOTICE OF THE PARTICULAR CHARGES
THEY ARE NO MORE THEY'RE NOT EVIDENCE OF A CRIME THEY ARE
THE NOTICE DOCUMENT SO THAT THE DEFENDANT IN THIS CASE OR ANJ
CASE KNOWS THE PARTICULAR CHARGE FOR WHICH THE STATE HAS
BROUGHT AGAINST HIM AND AS I SAID, THE DEFENDANT HAS
ENTERED A PLEA OF NOT GUILTY TO ALL THESE AND WE ARE,
THEREFORE, HERE TO SELECT A JURY FOR THE JURY TO HEAR THE
EVIDENCE IN THE CASE AND ULTIMATELY DETERMINE THE VERDICT IN
THIS CASE

NOW, LADIES AND GENTLEMEN, BEFORE WE BEGIN THE TRIAI
AND THE SELECTION OF THE JURY, I NEED TO INTRODUCE YOU TO
SOME INDIVIDUALS WHO MAY BE INVOLVED IN THIS TRIAL AND ALSO
TO ASK YOU SOME QUESTIONS, AND I REMIND YOU THAT YOU WERE

PREVIOUSLY UNDER OATH SO IT IS INCUMBENT UPON YOU TO
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VOIR DIRE AND IMPANELING OF THE JURY 9

RESPOND TO THE QUESTIONS THAT I ASK YOU IN A TRUTHFUL AND
ACCURATE MANNER

FIRST, LADIES AND GENTLEMEN, LET ME INTRODUCE YOU T(q
MR WALKER MR WALKER, IF YOU WOULD PLEASE STAND AND FACE
THE JURY LADIES AND GENTLEMEN, THIS 1S THE DEFENDANT, MR
JOSEPH WALKER, AND I WOULD INQUIRE AT THIS TIME IS THERE
ANY MEMBER OF THIS JURY PANEL OR ANY MEMBER OF THE JURY
PANEL'S IMMEDIATE FAMILY -- MR WALKER, IF YOU COULD TURN THE
OTHER WAY AS WELL WE HAVE JURORS ON BOTH IS THERE ANY
MEMBER OF THIS JURY PANEL OR ANY MEMBER OF THE JURY PANEL'S
IMMEDIATE FAMILY WHO IS RELATED BY BLOOD OR CONNECTED BY
MARRIAGE OR EITHE# NOW OR IN THE PAST HAS HAD A CLOSE
PERSONAL RELATIONSHIP WITH MR WALKER OR EITHER NOW OR IN THE
PAST HAS HAD AN EMPLOYMENT OR A BUSINESS RELATIONSHIP WITH
MR WALKER? IF YOU HAVE, PLEASE STAND ALL RIGHT THANK
YOU, MR WALKER

LADIES AND GENTLEMEN, I NOW WANT TO READ YOU THE
NAMES OF SOME POTENTIAL WITNESSES WHO MAY TESTIFY IN THIS
TRIAL, AND IF ANY OF THOSE WITNESSES ARE IN THE COURTROOM I
WOULD ASK THAT THEY PLEASE STAND SO THAT THE JURY CAN SEE WH(Q
YOU ARE MARGARET SANDERS IF YOU WOULD FACE THE JURY, MS
SANDERS MARGIE KAMINER GRETCHEN OVERSTOLZ DR ELIZABETH
GIBBS LIEUTENANT RHONDA BAMBERG OF THE ORANGEBURG COUNTY
SHERIFF'S DEPARTMENT INVESTIGATOR TODD WILLIAMS OF THE

ORANGEBURG COUNTY SHERIFF'S DEPARTMENT INVESTIGATOR STUART
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VOIR DIRE AND IMPANELING OF THE JURY 10

GRAYBEAL OF THE AIKEN COUNTY SHERIFF'S OFFICE INVESTIGATOR
MARTIN REDD, FORMERLY OF THE AIKEN COUNTY SHERIFF'S OFFICE
DIANE WARREN ELIZABETH KEARSE

LADIES AND GENTLEMEN, I WOULD INQUIRE AT THIS TIME
IS THERE ANY MEMBER OF THIS JURY PANEL OR ANY MEMBER OF THE
JURY PANEL'S IMMEDIATE FAMILY WHO IS RELATED BY BLOOD OR
CONNECTED BY MARRIAGE OR EITHER NOW OR IN THE PAST HAS HAD A
CLOSE PERSONAL RELATIONSHIP OR EITHER NOW OR IN THE PAST HAS
HAD AN EMPLOYMENT OR A BUSINESS RELATIONSHIP WITH ANY OF THE
INDIVIDUALS WHOSE NAMES I JUST READ TO YOU? IF SO, PLEASE
STAND ALL RIGHT

LADIES AND GENTLEMEN, HAS ANY MEMBER OF THIS PETIT
JURY PANEL FORMED OR EXPRESSED AN OPINION AS TO THE GUILT OR
THE INNOCENCE OF THE DEFENDANT, MR JOSEPH WALKER? IF SO,
PLEASE STAND IS THERE ANY MEMBERS OF THIS JURY PANEL WHO
ARE CONSCIOUS OF ANY INTEREST, ANY BIAS, OR ANY PREJUDICE FOR
OR AGAINST THE DEFENDANT, MR WALKER? IF SO, PLEASE STAND
CAN EACH MEMBER OF THIS JURY PANEL GIVE THE STATE AND THE
DEFENDANT, MR WALKER, A FAIR AND IMPARTIAL TRIAL® IF YOU
CANNOT, PLEASE STAND

LADIES AND GENTLEMEN, IF YOU HAVE A RESPONSE TO THIS
QUESTION, I'M GOING TO ASK THAT YOU PLEASE COME DOWN AND MEEﬂ
WITH ME ON A PRIVATE BASIS IS THERE ANY MEMBER OF THIS JURW
PANEL OR ANY MEMBER OF THE JURY PANEL'S IMMEDIATE FAMILY WHO

HAS EVER BEEN THE VICTIM OF A VIOLENT CRIME INCLUDING A CRIME
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OF A SEXUAL NATURE OR HAS EVER BEEN ACCUSED OF A VIOLENT
CRIME OR A CRIME OF A SEXUAL NATURE? 1IF SO, IF YOU WOULD
PLEASE COME DOWN AND MEET WITH ME

(WHEREUPON, THE FOLLOWING COLLOQUIES TOOK PLACE IN
THE PRESENCE AND HEARING OF THE COURT, COURT REPORTER,
ATTORNEYS, AND EACH INDIVIDUAL JUROR AS THEY APPROACHED THE
BENCH )

THE COURT: ALL RIGHT LET ME -- YES, MA'AM, IF YOU
WOULD COME DOWN HERE

JUROR COLEMAN: HOW DO

THE COURT: TELL ME YOUR NAME

JUROR COLEMAN: ONNIE RUTH COLEMAN

THE COURT: YOU OR A MEMBER OF YOUR FAMILY BEEN A
VICTIM OR WAS THAT YOU”

JUROR COLEMAN. YES

THE COURT: WHO WAS IT>

JUROR COLEMAN: MY BROTHER

THE COURT: IS THAT CHARGE STILL PENDING AGAINST
YOUR BROTHER OR IT'S BEEN RESOLVED?

JUROR COLEMAN. IT'S BEEN RESOLVED

THE COURT: ALL RIGHT HE WAS CONVICTED

JUROR COLEMAN UH-HUH YES

THE COURT: ALL RIGHT THE FACT THAT YOUR BROTHER
HAD THIS SITUATION, WOULD THAT PREVENT YOU FROM LISTENING TO

THE EVIDENCE IN THIS CASE AND BASED UPON SUCH EVIDENCE
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RENDERING A FAIR AND IMPARTIAL VERDICT?
JUROR COLEMAN. NO, IT WOULDN'T

THE COURT: THANK YOU HAVE A SEAT

(JUROR COLEMAN LEAVES THE BENCH CONFERENCE, AND

JUROR HAZEL JOINS THE BENCH CONFERENCE )

THE COURT: YES, MA'AM TELL ME YOUR NAME

JUROR HAZEL: JACQUELINE HAZEL
THE COURT: MS HAZEL, WHAT IS---

JUROR HAZEL: I WAS RAPED

THE COURT: YOU WERE A VICTIM OF A RAPE?

JUROR HAZEL: UH-HUH

THE COURT: ALL RIGHT HAS THE MATTER BEEN

RESOLVED?

JUROR HAZEL: YES ~

THE COURT: ALL RIGHT THE FACT THAT A SEXUAL

ASSAULT OCCURRED, WOULD THAT PREVENT YOU FROM LISTENING TO

THE EVIDENCE IN THIS CASE AND BASED UPON SUCH EVIDENCE

RENDERING A FAIR AND IMPARTIAL VERDICT?
JUROR HAZEL: NO
THE COURT: ALL RIGHT THANK YOU
MS. BRISBIN: WHAT NUMBER IS SHE®
JUROR HAZEL: 98
THE COURT: ALL RIGHT
MS. BROWN: 98

THE COURT: ALL RIGHT THANK YOU

BE SEATED

12




U0 ks e e - e

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VOIR DIRE AND IMPANELING OF THE JURY 13

(JUROR HAZEL LEAVES THE BENCH CONFERENCE, AND JUROR
KNIGHT JOINS THE BENCH CONFERENCE )

THE COURT: GOOD MORNING

JUROR KNIGHT: GOOD MORNING

THE COURT: TELL ME YOUR NAME

JUROR KNIGHT: DENA KNIGHT

THE COURT: MS KNIGHT, WHAT IS THE SITUATION?

JUROR KNIGHT: MY BEST FRIEND WHEN I WAS 15 WAS snoﬁ
AND SEXUALLY ASSAULTED, AND SHE'S THE ONE WHO IS BABY-SITTING
MY CHILD RIGHT NOW AND I COULDN'T SIT AND LISTEN TO THIS

THE COURT: IT WOULD BE DIFFICULT FOR YOU TO BE FAIR
AND IMPARTIAL?

JUROR KNIGHT: OH, YEAH

THE COURT. WELL, I'M GOING TO EXCUSE YOU FROM THIS
TRIAL TELL ME YOUR NAME

JUROR KNIGHT: DENA KNIGHT

THE COURT: MS KNIGHT, YOU STAY WITH US

JUROR KNIGHT: OKAY

THE COURT: EVEN THOUGH YOU'RE EXCUSED FROM THIS
TRIAL, I CAN'T -- WE HAVE OTHER TRIALS YOU MIGHT BE A JUROR
ON MS KNIGHT HAS BEEN EXCUSED FROM THIS TRIAL

MS. MORGAN. DID YOU EXCUSE THE ONE RIGHT BEFORE
THAT?

(JUROR KNIGHT LEAVES THE BENCH CONFERENCE, AND JUROR

SNIPES JOINS THE BENCH CONFERENCE )




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

¢

VQIR DIRE AND IMPANELING OF THE JURY 14

THE COURT: YOUR NAME?

JUROR SNIPES. KATIE SNIPES

THE COURT: MS SNIPES?

JUROR SNIPES: I WAS ASSAULTED AND BATTERED

THE COURT: ALL RIGHT IS THAT MATTER STILL
PENDING®

JUROR SNIPES: NO

3 THE COURT: THE FACT THAT YOU WERE A VICTIM OF THAT,

WOULD THAT PREVENT YOU FROM LISTENING TO THE EVIDENCE IN THIS
CASE AND BASED UPON SUCH EVIDENCE RENDERING A FAIR AND
IMPARTIAL VERDICT?

JUROR SNIPES: NO, SIR

THE COURT: ALL RIGHT THANK YOU

(JUROR SNIPES LEAVES THE BENCH CONFERENCE, AND JUROR
BARRINEAU JOINS THE BENCH CONFERENCE )

THE COURT: GOOD MORNING

JUROR BARRINEAU: HI MARY JOHNSON BARRINEAU

THE COURT: WHAT'S YOUR SITUATION?

JUROR BARRINEAU: ON MAY 20 OF THIS YEAR MY BROTHER
WAS ASSAULTED AND KIDNAPPED AND NOW IT IS GOING BEFORE THE
GRAND JURY

THE COURT: THE FACT THAT THIS INCIDENT OCCURRED,
WOULD THAT PREVENT YOU FROM LISTENING TO THE EVIDENCE AND
BASED UPON SUCH EVIDENCE RENDERING A FAIR AND IMPARTIAL

VERDICT?
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JUROR BARRINEAU: NO, SIR

THE COURT: ALL RIGHT THANK YOU, MA'AM.

(JUROR BARRINEAU LEAVES THE BENCH CONFERENCE, AND

JUROR HENRY JOINS THE BENCH CONFERENCE )
THE COURT: GOOD MORNING
JUROR HENRY: HI
THE COURT: TELL ME YOUR NAME
JUROR HENRY: ANNE HENRY
THE COURT: ANNE HENRY®

JUROR HENRY- UH-HUH

THE COURT: MS HENRY, WHAT IS YOUR SITUATION?

JUROR HENRY: MY MOTHER WAS A VICTIM OF SEXUAL

ABUSE

THE COURT: ALL RIGHT

JUROR HENRY: AS A CHILD

THE COURT: THE FACT THAT YOUR MOTHER WAS THE VICTI%
OF SEXUAL ABUSE, WOULD THAT PREVENT YOU FROM LISTENING TO THH

EVIDENCE IN THIS CASE AND BASED UPON SUCH EVIDENCE RENDERING

A FAIR AND IMPARTIAL VERDICT?

JUROR HENRY: I DON'T BELIEVE SO

THE COURT: ALL RIGHT WELL, I NEED YOU TO BE FIRM

JUROR HENRY: NO
THE COURT: YOU CAN BE FAIR AND IMPARTIAL?

JUROR HENRY. YES

THE COURT: ARE YOU THE LADY THAT GOES TO THE

15
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UNIVERSITY?

JUROR HENRY: YES

MS. MORGAN: SHE'S MY NEIGHBOR

THE COURT: THANK YOU YOU CAN HAVE A SEAT

(JUROR HENRY LEAVES THE BENCH CONFERENCE, AND JUROR
BOYD~-SIMMONS JOINS THE BENCH CONFERENCE )

THE COURT: HEY

JUROR BOYD-SIMMONS: HEY

THE COURT: TELL ME YOUR FULL NAME, MA'AM

JUROR BOYD-SIMMONS: DONNA FAITH SIMMONS

THE COURT: TELL ME YOUR SITUATION

JUROR BOYD-SIMMONS: I HAVE A COUSIN AND UNCLE THAT
HAVE BOTH BEEN CONVICTED SEVERAL TIMES FOR IT AND CHILD
MOLESTATION ALSO MY STEPFATHER HAS BEEN A VICTIM OF SUCH A
CRIME

THE COURT: THE FACT THAT YOU'VE HAD A RELATIVE WHO
HAS BEEN CONVICTED OF A CRIMINAL OFFENSE OR -- AND YOU'VE
BEEN A VICTIM, WOULD THAT PREVENT YOU FROM LISTENING TO THE
EVIDENCE IN THIS CASE AND BASED UPON SUCH EVIDENCE RENDERING
A FAIR AND IMPARTIAL VERDICT?

JUROR BOYD-SIMMONS: I CAN ONLY SAY THAT I CAN
REALLY

THE COURT: YOU THINK YOU WOULD HAVE A DIFFICULT
TIME BEING FAIR AND IMPARTIAL?

JUROR BOYD-SIMMONS: YEAH
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THE COURT: ALL RIGHT 1I'M GOING TO EXCUSE YOU FROM
THIS JURY DO NOT LEAVE BECAUSE YOU MAY HAVE TO COME BACK
FOR ANOTHER TRIAL MS BOYD HAS BEEN EXCUSED FROM THIS JURY
(JUROR BOYD-SIMMONS LEAVES THE BENCH CONFERENCE, ANI]
JUROR BOHRINGER JOINS THE BENCH CONFERENCE )
THE COURT: YES, MA'AM

|
JUROR BOHRINGER: JULIA BOHRINGER

THE COURT: NUMBER 9

JUROR BOHRINGER: MY EX-HUSBAND ATTEMPTED SEXUAL
RELATIONSHIPS WITH MY DAUGHTER AND I WOULD NOT BE A

THE COURT: COULD NOT BE FAIR AND IMPARTIAL?

JUROR BOHRINGER: NO

THE COURT: ALL RIGHT THIS JUROR IS EXCUSED FROM
THIS JURY THANK YOU, MA'AM MS BOHRINGER? MA'AM?

JUROR BOHRINGER: YES, SIR?

THE COURT: DON'T LEAVE WE'RE GOING TO DEAL WITH
SOME OTHER MATTERS

JUROR BOHRINGER+ OKAY

(JUROR BOHRINGER LEAVES THE BENCH CONFERENCE, AND
JUROR WILLIS JOINS THE BENCH CONFERENCE )

THE COURT: GOOD MORNING TELL ME YOUR NAME AGAIN

JUROR WILLIS: SANDRA WILLIS

THE COURT: SANDRA WILLIS

JUROR WILLIS: I HAVE A C D V CHARGE

THE COURT: PENDING AGAINST YOU?
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VOIR DIRE AND IMPANELING OF THE JURY 18

JUROR WILLIS: NO, IT WAS A YEAR AGO

THE COURT: OH, YOU WERE CONVICTED?

JUROR WILLIS: YEAH

THE COURT: FOR SIMPLE C D V ?

JUROR WILLIS: YEAH

THE COURT: WELL, THE FACT THAT OCCURRED, WOULD THAT
PREVENT YOU FROM LISTENING TO THE EVIDENCE IN THIS CASE AND
BASED UPON SUCH EVIDENCE RENDERING A FAIR AND IMPARTIAL
VERDICT?

JUROR WILLIS: NO

THE COURT: ALL RIGHT YOU CAN HAVE A SEAT  THANK
You

(JUROR WILLIS LEAVES THE BENCH CONFERENCE, AND JURON
BUSBEE JOINS “THE BENCH CONFERENCE )

THE COURT- GOOD MORNING

JUROR BUSBEE: KELLY BUSBEE MY AUNT WAS SEXUALLY
ASSAULTED, BUT I WAS VERY SMALL AND BESIDES SO

THE COURT. THE FACT THIS INCIDENT OCCURRED WITH ONE
OF YOUR RELATIVES, WOULD THAT PREVENT YOU FROM LISTENING TO
THE EVIDENCE IN THIS CASE AND BASED UPON SUCH EVIDENCE
RENDERING A FAIR AND IMPARTIAL VERDICT?

JUROR BUSBEE: NO

THE COURT- ALL RIGHT THANK YOU, MA'AM  YOU CAN
HAVE A SEAT

(WHEREUPON, THE COLLOQUIES AT THE BENCH CONCLUDED )
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THE COURT: ALL RIGHT THANK YOU, LADIES AND
GENTLEMEN ALL RIGHT LADIES AND GENTLEMEN, ARE YOU OR ANY
OF YOUR CLOSE FRIENDS OR RELATIVES POLICE OFFICERS, STATE LK%
ENFORCEMENT DIVISION OFFICERS, OR EMPLOYED IN THE SOLICITOR'S
OFFICE OF THE SECOND qUDICIAL CIRCUIT, THE ATTORNEY GENERAL'S
OFFICE OR ANY FEDERAL LAW ENFORCEMENT AGENCY OR ANY OTHER
PROSECUTOR'S OFFICE? IF SO, PLEASE STAND YES, SIR, YOUR
NAME

JUROR PITTS: DOES---

THE CO&RT: TELL ME YOUR NAME

JUROR PITTS: JIMMY PITTS

THE COURT: ALL RIGHT, MR PITTS

JUROR PITTS: MY NEIGHBOR IS DETECTIVE JOE COUNT AT
NORTE: AUGUSTA POLICE DEPARTMENT

THE COURT: YOU HAVE A NEIGHBOR THAT IS A -- WORKS
FOR A LAW ENFORCEMENT AGENCY?

JUROR PITTS: YES

THE COURT: THE FACT THAT YOU HAVE AN OFF -- I MEAN
A NEIGHBOR THAT WORKS FOR A LAW ENFORCEMENT AGENCY, WOULD
THAT PREVENT YOU FROM LISTENING TO THE EVIDENCE IN THIS CASE
AND BASED UPON SUCH EVIDENCE RENDERING A FAIR AND IMPARTIAL
VERDICT?

JUROR PITTS: NO, SIR

THE COURT: THANK YOU, SIR ARE ANY OF YOU OR YOUR

CLOSE RELATIVES OR FRIENDS -- NO, DISREGARD THE FRIENDS I
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DON'T CARE WHETHER ANY OF -- ARE YOU OR ANY OF YOUR
IMMEDIATE FAMILY - THAT MEANS LIVING IN YOUR HOUSE -
AFFILIATED WITH OR CONTRIBUTORS TO ANY AUXILIARY POLICE
ORGANIZATION OR CITIZENS GROUP WHOSE PRIMARY AIM IS THE
PROSECUTION OR PURSUIT OF INDIVIDUALS INVOLVED IN CRIMINAL
ACTIVITY SUCHAS CAVE , MADD, ORSADD?®® IF SO,
PLEASE STAND

HAS ANYONE WHO IS A MEMBER OF THIS JURY PANEL BEEN
APPROACHED BY ANYONE WITH REGARD TO THIS CASE? HAS ANY
MEMBER OF THIS JURY PANEL READ ANYTHING IN THE NEWSPAPER OR
SEEN ANYTHING ON TELEVISION OR HEARD ANYTHING ABOUT THIS CASF
ON THE RADIO? 1IF SO, PLEASE STAND ALL RIGHT ANY FURTHER
INQUIRY FROM THE STATE?

MS. BRISBIN NOTHING, YOUR HONOR

THE COURT: ANYTHING FROM THE DEFENSE®

MS. BROWN: NO, YOUR HONOR

THE COURT. ALL RIGHT LADIES AND GENTLEMEN, THERE
IS ONE OTHER THING LET ME INTRODUCE YOU TO THE LAWYERS
INVOLVED IN THIS CASE AS IN MOST CASES THAT COME TO COURT,
A LAWYER REPRESENTS THE STATE AND A LAWYER REPRESENTS THE
DEFENDANT IN THIS INSTANCE, AS I TOLD YOU EARLIER, THE
LAWYERS REPRESENTING THE STATE ARE THE SECOND CIRCUIT
SOLICITOR'S OFFICE AND MS MORGAN HAS ASSIGNED THIS CASE OR
HOW EVER THEY GET IT TO TWO LAWYERS WHO ARE -- WILL BE

RESPONSTBLE FOR PROSECUTING THE CASE ONE IS MS BRENDA




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

VOIR DIRE AND IMPANELING OF THE JURY 21

BRISBIN AND THIS IS MS BRISBIN, AND ONE IS MR EVERETT
CHANDLER THIS IS MR CHANDLER THESE ARE THE SOLICITORS OF
THE SECOND CIRCUIT SOLICITOR'S OFFICE

I WOULD INQUIRE AT THIS TIME IS THERE ANY MEMBER
OF THIS JURY PANEL OR ANY MEMBER OF THE JURY PANEL'S
IMMEDIATE FAMILY WHO IS RELATED BY BLOOD OR CONNECTED BY
MARRIAGE OR HAS NOW OR IN THE PAST HAD A CLOSE PERSONAL
RELATIONSHIP WITH EITHER OF THESE INDIVIDUALS OR EITHER NOW
OR IN THE PAST HAS BEEN EMPLOYED BY OR WORKED WITH THESE
INDIVIDUALS OR THE SECOND CIRCUIT SOLICITOR'S OFFICE? 1IF SO,
PLEASE STAND

ALL RIGHT LADIES AND GENTLEMEN, REPRESENTING MR
WALKER IS MS KELLEY BROWN, AND THIS IS MS BROWN RIGHT HERE
MS BROWN IS A MEMBER OF THE SOUTH CAROLINA BAR, LICENSED TO
PRACTICE IN SOUTH CAROLINA, AND I WOULD INQUIRE AT THIS TIME -
1S THERE ANY MEMBER OF THE JURY PANEL OR ANY MEMBER OF THE
JURY PANEL'S IMMEDIATE FAMILY WHO IS RELATED BY BLOOD OR
CONNECTED BY MARRIAGE OR EITHER NOW OR IN THE PAST HAS HAD A
CLOSE PERSONAL RELATIONSHIP WITH MS BROWN OR EITHER NOW OR
IN THE PAST HAS HAD AN EMPLOYMENT OR A BUSINESS RELATIONSHIP
WITH MS BROWN? IF SO, PLEASE STAND ALL RIGHT NOw,
ANYTHING FURTHER? ANYTHING FROM THE

M8. BRISBIN: NOTHING FROM THE STATE, YOUR HONOR

THE COURT: MS BROWN?

MS. BROWN: NO
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THE COURT:

DRAW THE JURY Y'ALL WAIVE THE DRAWING OF THE JURY BY A
PERSON WHO IS BLIND OR UNDER 10° -

MS. BRISBIN: YES, YOUR HONOR

MS. BROWN:

THE CLERK:

THE COURT:

THE CLERK:

THE COURT:

ALTERNATES

THE CLERK:

NAME, PLEASE COME FORWARD TO THE FRONT OF THE COURTROOM
STAND IN FRONT OF THE BENCH AND FACE THE BACK OF THE

COURTROOM JUROR NUMBER 164, ANNE HENRY WHAT SAY YE FOR

THE STATE, MADAM SOLICITOR®

MS. BRISBIN: PLEASE PRESENT MS HENRY

THE CLERK:

MS. BROWN:

THE CLERK:

THANK YOU JUROR NUMBER 167, PAMELA SMITH WHAT SAY YE FOR
THE STATE, MADAM SOLICITOR?

MS. BRISBIN: PLEASE PRESENT MS SMITH

THE CLERK:

MS. BROWN:

THE CLERK-

ALL RIGHT MADAM CLERK, IF WE COULD

YES, YOUR HONOR
STRIKES, YOUR HONOR?®
PARDON ME?

STRIKES?

FIVE AND TEN AND WE'RE GOING TO HAVE TWC

LADIES AND GENTLEMEN, AS I CALL YOUR

WHAT SAY YE FOR THE DEFENSE?
PLEASE EXCUSE THE JUROR

YOU MAY RETURN TO YOUR SEAT, MA'AM

WHAT SAY YE FOR THE DEFENSE?
PLEASE SEAT THE JUROR

YOU MAY HAVE A SEAT, MA'AM, IN THE JURY
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BOX TO YOUR LEFT JUROR NUMBER 72, STEPHEN KELLY WHAT SAY
YE FOR THE STATE, MADAM SOLICITOR"®

MS. BRISBIN: PLEASE PRESENT MR KELLY

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK. YOU MAY HAVE A SEAT, SIR, IN THE JURY
BOX TO YOUR LEFT JUROR NUMBER 20, MONICA CHALKER WHAT SA%
YE FOR THE STATE, MADAM SOLICITOR®

MS. BRISBIN: PLEASE PRESFNT MS CHALKER

THE CLERK: WHAT SAY YE FOR THE DEFENSE®

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK: YOU MAY HAVE A SEAT, MA'AM, IN THE JURY
BOX TO YOUR LEFT JUROR NUMBER 165, SHIRLEY JACKSON WHAT
SAY YE FOR THE STATéi MADAM SOLICITOR?

MS. BRISBIN: PLEASE PRESENT MS JACKSON

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS., BROWN: PLEASE SEAT THE JUROR

THE CLERK: YOU MAY HAVE A SEAT, MA'AM, IN THE JURY
BOX TO YOUR LEFT JUROR NUMBER 156, NICOLE GANTT WHAT SAY
YE FOR THE STATE, MADAM SOLICITOR®

MS. BRISBIN: PLEASE PRESENT MS GANTT

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK: YOU MAY HAVE A SEAT, MA'AM, IN THE JURY

BOX TO YOUR LEFT JUROR NUMBER 23, CAROLYN RACHELS WHAT
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SAY YE FOR THE STATE, MADAM SOLICITOR?

MS. BRISBIN: PLEASE PRESENT MS RACHELS

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK. YOU MAY HAVE A SEAT, MA'AM, IN THE JURY
BOX TO YOUR LEFT JUROR NUMBER 92, BARBARA MARTIN WHAT SA#
YE FOR THE STATE, MADAM SOLICITOR?

MS. BRISBIN: PLEASE PRESENT MS MARTIN

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE EXCUSE THE JUROR FROM THE TRIAL
OF THIS CASE

THE CLERK: YOU MAY RETURN TO YOUR SEAT, MA'AM
THANK YOU JUROR NUMBER 33, JAMES DALSANTO WHAT SAY YE FOR
THE STATE, MADAM SOLICITOR®?

MS. BRISBIN: PLEASE PRESENT MR DALSANTO

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK: YOU MAY HAVE A SEAT, SIR, IN THE JURY
BOX TO YOUR LEFT JUROR NUMBER 87, MELRAE LUFT WHAT SAY YE
FOR THE STATE, MADAM SOLICITOR?

MS. BRISBIN: PLEASE PRESENT MS LUFT

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK: YOU MAY HAVE A SEAT, MA'AM, IN THE JURY

BOX TO YOUR LEFT JUROR NUMBER 54, KERRY HANNON WHAT SAY
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YE FOR THE STATE, MADAM SOLICITOR?

MS. BRISBIN. PLEASE EXCUSE MR HANNON

THE CLERK: YOU MAY RETURN TO YOUR SEAT, SIR THAN4
YOU JUROR NUMBER 101, ADAM MORRIS WHAT SAY YE FOR THE
STATE, MADAM SOLICITOR?

MS. BRISBIN: PLEASE PRESENT MR MORRIS

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK: YOU MAY HAVE A SEAT, SIR, IN THE JURY
BOX TO YOUR LEFT JUROR NUMBER 58, CYNTHIA HATTON WHAT SA#
YE FOR THE STATE, MADAM SOLICITOR®

MS. BRISBIN: PLEASE PRESENT MS HATTON

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE EXCUSE THE JUROR FROM THE TRIAL
OF THIS CASE

THE CLERK: YOU MAY RETURN TO YOUR SEAT, MA'AM
THANK YOU THE STATE HAS EXHAUSTED ONE STRIKE, DEFENSE
THREE JUROR NUMBER 157, RONALD GROOMS WHAT SAY YE FOR THE
STATE, MADAM SOLICITOR?

MS. BRISBIN- PLEASE PRESENT MR GROOMS

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE EXCUSE THE JUROR

THE CLERK: YOU MAY RETURN TO YOUR SEAT, SIR THANﬁ
YOU JUROR NUMBER 65, BOBBIE JACKSON WHAT SAY YE FOR THE

STATE, MADAM SOLICITOR?
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MS. BRISBIN: PLEASE PRESENT MS JACKSON

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE EXCUSE THIS JUROR.

THE CLERK: YOU MAY RETURN TO YOUR SEAT, MA'AM
JUROR NUMBER 25, ONNIE COLEMAN WHAT SAY YE FOR THE STATE,
MADAM SOLICITOR?

MS. BRISBIN: PLEASE EXCUSE MS COLEMAN FROM THIS
TRIAL

THE CLERK: YOU MAY RETURN TO YOUR SEAT, MA'AM
THANK YOU JUROR NUMBER 160, JAMES PITTS, JR WHAT SAY YE
FOR THE STATE, MADAM SOLICITOR®

MS. BRISBIN: PLEASE PRESENT MR PITTS

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS BROWN: PLEASE EXCUSE THE JUROR -

THE CLERK: YOU MAY RETURN TO YOUR SEAT, SIR THANT
YOU JUROR NUMBER 166, JOHN ROWE WHAT SAY YE FOR THE
STATE, MADAM SOLICITOR?

MS. BRISBIN: PLEASE PRESENT MR ROWE

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK: YOU MAY HAVE A SEAT, SIR, IN THE JURY
BOX TO YOUR LEFT JUROR NUMBER 88, BERNADETTE LYNN WHAT
SAY YE FOR THE STATE, MADAM SOLICITOR?

MS BRISBIN: PLEASE PRESENT MS LYNN

THE CLERK: WHAT SAY YE FOR THE DEFENSE?
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MS. BROWN: PLEASE EXCUSE THE JUROR

THE CLERK: YOU MAY RETURN TO YOUR SEAT, MA'AM
THANK YOU STATE HAS EXHAUSTED TWO STRIKES, DEFENSE SEVEN
JUROR NUMBER 143, PAUL WATERS WHAT SAY YE FOR THE STATE,
MADAM SOLICITOR?

MS. BRISBIN: PLEASE PRESENT MR WATERS

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK: YOU MAY HAVE A SEAT, SIR, IN THE JURY
BOX TO YOUR LEFT JUROR NUMBER 155, ROSEMARY FIELDS  WHAT
SAY YE FOR THE STATE, MADAM SOLICITOR?

MS. BRISBIN: PLEASE PRESENT MS FIELDS

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN. PLEASE SEAT THE JUROR °

THE CLERK: YOU MAY HAVE A SEAT, MA'AM, IN THE JURY
BOX TO YOUR LEFT ALTERNATES, YOUR HONOR?

THE COURT: TWO, PLEASE TWO AND ONE

THE CLERK: JUROR NUMBER 115, BRENTON RUSSO  WHAT
SAY YE FOR THE STATE, MADAM SOLICITOR?

MS. BRISBIN: PLEASE PRESENT MR RUSSO

THE CLERK: WHAT SAY YE FOR THE DEFENSE?

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK: YOU MAY HAVE A SEAT, SIR, IN THE JURY
BOX TO YOUR LEFT JUROR NUMBER 8, JESSICA BARTHOLOMEW  WHAT

SAY YE FOR THE STATE, MADAM SOLICITOR?
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MS. BRISBIN- PLEASE PRESENT MS BARTHOLOMEW

THE CLERK: WHAT SAY YE FOR THE DEFENSE?>

MS. BROWN: PLEASE SEAT THE JUROR

THE CLERK: YOU MAY HAVE A SEAT, MA'AM, IN THE JURY
BOX TO YOUR LEFT

THE COURT: WHAT WAS THE JURY NUMBER?

THE CLERK: JUROR NUMBER 8

(WHEREUPON THE JURY WAS IMPANELED AT 12 03 P M )

THE COURT: ALL RIGHT ANYTHING FROM THE STATE WITH
RESPECT TO THE COMPOSITION OF THE JURY?

MS. BRISBIN- NO, YOUR HONOR

THE COURT: ANYTHING FROM THE DEFENDANT?

MS. BROWN: NO, YOUR HONOR

THX COURT: OKAY

(PAUSE IN PROCEEDINGS WHILE REMAINING JURORS NOT
IMPANELED WERE EXCUSED BY THE COURT FROM THE COURTROOM )

THE COURT: ALL RIGHT MADAM CLERK, CAN WE SWEAR
THE JURY?

(WHEREUPON, THE JURY WAS SWORN AT 12.05 P M )

THE COURT: OKAY LADIES AND GENTLEMEN, IT'S A FEW
MINUTES AFTER 12 AND BEFORE WE BREAK FOR LUNCH WE'RE GOING T(
DO A COUPLE OF THINGS I THINK WHAT WE'RE GOING TO DO -- I'M
GOING TO TAKE A FEW MINUTES AND EXPLAIN TO YOU A LITTLE BIT
ABOUT WHAT'S INVOLVED IN THE COURSE OF THE TRIAL, HOW IT WILL

UNFOLD, SO YOU WILL HAVE SOME IDEA ABOUT THIS PROCESS IN CASE
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YOU'VE NOT SERVED ON A JURY BEFORE OR IN CASE IT'S BEEN SOME
TIME SINCE YOU'VE HAD THE OPPORTUNITY TO SERVE ON A JURY
AFTER I MAKE MY OPENING REMARKS, I THINK WE'LL LET THE
ATTORNEYS MAKE THEIR OPENING STATEMENTS AND AT THAT TIME
WE'LL PROBABLY BREAK FOR LUNCH AND THEN COME BACK AND BEGIN
THE PRESENTATION OF THE EVIDENCE AFTER LUNCH

NOW, LADIES AND GENTLEMEN, THIS CASE IS VERY
IMPORTANT BOTH TO THE STATE AND THE DEFENDANT, SO WE WANT TO
DO EVERYTHING WE CAN TO MAKE SURE THAT BOTR SIDES RECEIVE A
FAIR AND IMPARTIAL TRIAL THE WAY WE DO THAT OR AT LEAST WE
GIVE IT OUR BEST EFFORT IS THE FIRST THING WE WANT TO DO IS
I'M GOING TO ASK THAT YOU BE VERY ATTENTIVE THROUGHOUT THE
COURSE OF THE TRIAL SO THAT THE STATE AND THE DEFENSE HAVE
THE S%PORTUNITY TO PUT FORWARD IN FRONT OF YOU EVERYTHING
THAT THEY ARE ABLE TO DO SO FOR YOUR CONSIDERATION DURING THH
COURSE OF YOUR DELIBERATIONS

THE OTHER THING IS WE DON'T WANT TO MAKE ANY
PREMATURE DECISIONS IN THIS CASE OR BEGIN TO FORMULATE AN
OPINION ABOUT THIS CASE UNTIL YOU'VE HEARD ALL THE EVIDENCE
THAT BOTH SIDES WISH TO OFFER IN THIS CASE SO I'M GOING TO
ASK, LADIES AND GENTLEMEN, THAT YOU NOT DISCUSS THE CASE WITH
EACH OTHER OR WITH ANYONE ELSE AT ANY TIME DURING THE COURSE
OF THE TRIAL UNTIL YOU'VE BEEN GIVEN INSTRUCTIONS THAT YOU
CAN BEGIN YOUR DELIBERATIONS SC THAT MEANS IF WE TAKE A

BREAK AND YOU'RE BACK IN THE JURY ROOM, DON'T DISCUSS
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ANYTHING ABOUT THE CASE WITH EACH OTHER IF YOU GO TO LUNCH
AND YOU SEE SOMEBODY THAT YOU MIGHT KNOW, DON'T DISCUSS THE
CASE IF THIS CASE GOES BEYOND TODAY WHICH I ANTICIPATE IT
WILL, WHEN YOU GO HOME TONIGHT DO NOT DISCUSS THE CASE WITH
ANYBODY THAT YOU MAY COME IN CONTACT WITH

THE REASON I ASK THAT YOU DO THIS IS BECAUSE IF YOU
DISCUSS THE CASE WITH SOMEBODY, A COUPLE OF THINGS COULD
HAPPEN AND THEY ARE NOT GOOD ONE, YOU COULD BE INFLUENCED
BY THAT PERSON AND YOU -- THIS IS YOUR DECISION YOU, BASED
ON YOUR OWN CONSCIENCE AND THE COLLECTIVE WISDOM OF THE JURY,
ARE TO MAKE DECISIONS IN THIS CASE, NOBODY ELSE YOU'RE THE
ONLY ONES THAT WILL HEAR ALL THE EVIDENCE YOU'RE THE ONLY
ONES THAT WILL KNOW EXACTLY WHAT'S GOING ON IN THE TRIAL sq

DO NOT DISCUSS IT WITH ANYBODY AND ALLOW THEM TO DISCUSS IT

WITH YOU WHERE YOU MIGHT BE INFLUENCED.

THE SECOND THING 1S IF YOU DISCUSS THIS CASE WITH
ANYBODY, INCLUDING YOURSELVES, YOU MAY BEGIN TO FORMULATE AN
OPINION ABOUT THE CASE BEFORE ALL THE EVIDENCE IS IN AND
THAT'S NOT FAIR TO EITHER THE STATE OR THE DEFENDANT. I
PROMISE YOU DURING THE COURSE OF YOUR DELIBERATIONS YOU'LL BE
ABLE TO DISCUSS THE CASE AS LONG AS YOU BELIEVE THAT YOU NEEQ
TO DO IT, AND AFTER THE CASE IS OVER, IF YOU WOULD LIKE AND
YOU'RE NOT OBLIGATED BUT IF YOU WOULD LIKE, THEN YOU CAN
DISCUSS IT WITH ANYBODY OUTSIDE THE CASE THAT YOU WANT TO

TALK TO
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IF YOU DON'T WANT TO TALK ABOUT THE CASE AND
SOMEBODY APPROACHES YOU ABOUT IT, YOU TELL THEM YOU DON'T
WANT TO TALK ABOUT IT IF THEY CONTINUE TO PURSUE IT, THEN
YOU CONTACT ME AND LET ME KNOW THAT, AND I WILL DEAL WITH
THAT PERSON WHO WAS ATTEMPTING TO HAVE DISCUSSIONS BUT AT
THE END OF THE CASE IT WILL BE YOUR DECISION TO TALK ABOUT
WHATEVER YOU WANT WITH RESPECT TO THIS CASE

NOW, LADIES AND GENTLEMEN, THE WAY A TRIAL TAKES
PLACE IS THAT THE STATE IS GIVEN THE OPPORTUNITY TO FIRST GE4
UP AND MAKE AN OPENING STATEMENT TO YOU AFTER THE STATE HAS
MADE ITS OPENING STATEMENT, THE DEFENDANT IS GIVEN AN
OPPORTUNITY THROUGH THEIR ATTORNEYS TO MAKE AN OPENING
STATEMENT AND THESE OPENING  STATEMENTS ARE A CHANCE FOR BOTH
SIDES TO ATTEMPT TO EDUCATE YOU OR INFORM YOU A LITTLE BIT®
ABOUT WHAT THEY THINK WILL COME OUT DURING THE COURSE OF THE
TRIAL IT IS TO LET YOU HAVE SOME PRE-EVIDENCE KNOWLEDGE
ABOUT THE CASE SO THAT YOU WILL HAVE SOME UNDERSTANDING OF
THE OVERALL STORY OF THIS CASE SO YOU CAN CONSIDER THAT
DURING THE COURSE OF THE TRIAL

NOW, THERE ARE A COUPLE OF BASIC PRINCIPLES THAT YOU
NEED TO KEEP IN MIND THROUGHOUT THE COURSE OF THIS TRIAL
THEY ARE THE BEDROCKS FROM WHICH OUR CRIMINAL JUSTICE SYSTEM
WAS FORMED FIRST IS IN EVERY INSTANCE, LADIES AND
GENTLEMEN, THE DEFENDANT COMES INTO THE COURTROOM PRESUMED T(

BE INNOCENT, AND THAT PRESUMPTION OF INNOCENCE REMAINS WITH
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THE DEFENDANT THROUGHOUT THE COURSE OF THIS TRIAL AND ONLY
CHANGES IF THE JURY, AFTER HEARING ALL THE EVIDENCE,
DETERMINES THAT THE DEFENDANT MAY BE GUILTY IT IS A STRONG
PRESUMPTION AND YOU NEED TO KEEP THAT IN MIND

THE SECOND BASIC PRINCIPLE IS. 1IN EVERY CRIMINAL
CASE THE STATE HAS THE BURDEN OF PROOF. THE STATE HAS TO
PROVE A DEFENDANT GUILTY OF ANY AND ALL CHARGES BEYOND A
REASONABLE DOUBT WHICH IS A STIFF BURDEN BUT A BURDEN THAT
THE STATE GENERALLY GLADLY ACCEPTS. THE DEFENDANT HAS NO
BURDEN THE DEFENDANT DOESN'T HAVE TO DO ANYTHING IN A
TRIAL, DOESN'T HAVE TO OFFER ANY EVIDENCE IF THE DEFENDANT
BELIEVES THAT THE STATE HAS FAILED TO MEET ITS BURDEN, THE
DEFENDANT MAY NOT OFFER ANY EVIDENCE, I DON'T KNOW BUT THE
DEFENDANT HAS NO OBLIGATION TO DO ANYTHING THE WHOLE BURDEN
FALLS UPON THE STATE TO PROVE A DEFENDANT GUILTY AND TO PROVE
A DEFENDANT GUILTY BEYOND A REASONABLE DOUBT

NOW, BECAUSE THE STATE HAS THAT BURDEN, THE STATE
GETS TO GO FIRST THROUGHOUT THE COURSE OF THE TRIAL AS 1
TOLD YOU, THE STATE WILL MAKE ITS OPENING STATEMENT FIRST
THE STATE WILL GO FIRST WITH THE PRESENTATION OF THE EVIDENCE
IN THIS CASE AND THAT OCCURS AFTER WE HAVE CONCLUDED THE
OPENING STATEMENTS

NOW, MOST OF THE EVIDENCE IN THIS CASE, LADIES AND
GENTLEMEN, I WOULD IMAGINE WILL COME IN BY WAY OF LIVE

TESTIMONY WITNESSES WILL BE PUT UNDER OATH THEY WILL GET
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IN THIS WITNESS BOX RIGHT BESIDE THE BENCH HERE AND TELL YOU
WHAT INFORMATION THAT WITNESS HAS ABOUT THIS CASE, AND WE
HAVE GENERALLY TWO TYPES OF WITNESSES ONE IS A FACT
WITNESS THE WITNESS WILL GET UP AND TELL YOU WHAT HE OR SHE
KNOWS FROM HAVING FIRSTHAND KNOWLEDGE HE OR SHE HAS
OBSERVED SOMETHING, FELT SOMETHING, TASTED SOMETHING, SMELLEQ]
SOMETHING, HEARD SOMETHING, LEARNED SOMETHING FROM ONE OF HIS
OR HER SENSES THEY HAVE FIRSTHAND KNOWLEDGE ABOUT IT

THE SECOND TYPE OF WITNESS 1S WHAT WE CALL AN EXPER’IQ
WITNESS AND I DON'T KNOW THAT THERE WILL BE ANY EXPERTS IN
THIS CASE OR NOT AN EXPERT IS SOMEBODY WHO HAS SPECIAL
KNOWLEDGE OR TRAINING OR EXPERIENCE IN SOME FIELD AND IN AN
AREA WHERE ASSISTANCE MIGHT BE HELPFUL TO THE FINDER OF THE
FACT THAT EXPERTS IF THAT EXPERT IS DETERMINED TO BE AN
EXPERT, CAN OFFER AN OPINION IN HIS OR HER AREA OF EXPERTISE
BECAUSE OF THEIR TRAINING OR EXPERIENCE

NOW, AFTER -- OTHER TYPES OF EVIDENCE THAT MAY BE
INTRODUCED IN THIS CASE, LADIES AND GENTLEMEN, ARE WHAT WE
CALL EXHIBITS AND THOSE ARE THINGS LIKE PHOTOGRAPHS OR
DOCUMENTS THOSE ARE ACTUALLY INTRODUCED AND GO WITH THE
JURY TO THE JURY ROOM DURING YOUR DELIBERATIONS TESTIMONY
GOES WITH YOU IN YOUR MEMORY SO YOU NEED TO PAY CLOSE
ATTENTION YOU DON'T HAVE A TRANSCRIPT OF THE TESTIMONY
DURING THE COURSE OF YOUR DELIBERATIONS, SO PAY CLOSE

ATTENTION
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THE THIRD TYPE OF EVIDENCE THAT MAY COME IN, LADIES
AND GENTLEMEN, IS WHAT WE CALL STIPULATIONS AND THAT'S WHERE
THE PARTIES STIPULATE OR AGREE AS TO SOME MATTER IF THERE
IS A STIPULATION, YOU ARE TO ACCEPT THAT AS THOUGH THAT FACT
HAS BEEN PROVEN, AND IF THERE 1S ONE I'M SURE THE LAWYERS
WILL TELL ME AND I WILL TELL YOU

AFTER THE STATE HAS CONCLUDED THE PRESENTATION OF
ALL THE EVIDENCE, THE DEFENDANT IS GIVEN AN OPPORTUNITY TO
PUT UP ANY EVIDENCE THE DEFENSE WISHES TO THE DEFENSE, AS ]
SAID EARLIER, HAS NO OBLIGATION TO OFFER ANY SORT OF EVIDENCE
BECAUSE THE BURDEN FALLS ON THE STATE

NOW, LADIES AND GENTLEMEN, WHEN ALL THE EVIDENCE HAS
BEEN PRESENTED, THEN THE PARTIES WILL MAKE WHAT WE CALL
CLOSING ARGUMENTS, AND CLOSING ARGUMENTS ARE DIFFERENT FROM
OPENING STATEMENTS IN THAT CLOSING ARGUMENTS ARE THE CHANCE
FOR THE LAWYERS TO ATTEMPT TO CONVINCE OR PERSUADE YOU AS TO
WHY YOU SHOULD RETURN A RESPECTIVE -- I MEAN A VERDICT FOR
THEIR RESPECTIVE CLIENT BOTH SIDES WILL PROBABLY POINT OUT
STRENGTHS OR WEAKNESSES OF THEIR RESPECTIVE CASE OR THE OTHER
CASE THEY'LL TELL YOU THINGS THAT YOU NEED TO CONSIDER THA
THEY THINK ARE VERY IMPORTANT DURING THE COURSE OF YOUR
DELIBERATION THIS IS THEIR CHANCE TO SUMMARIZE, TO TELL YOU
WHY WHEN YOU GO BACK IN THAT VERDICT ROOM TO BEGIN YOUR
DELIBERATION YOUR VERDICT OUGHT TO ULTIMATELY BE FOR THEIR

CLIENT
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NOW, WHEN BOTH SIDES HAVE CONCLUDED THE CLOSING
ARGUMENTS, THEN I WILL CHARGE YOU OR INSTRUCT YOU AS TO THE
LAW IN SOUTH CAROLINA IN THIS TYPE OF CASE YOU WILL THEN
RETIRE TO THE JURY ROOM, BEGIN YOUR DELIBERATIONS, DETERMINE
THE FACTS, APPLY THE LAW THAT I GIVE YOU, AND ULTIMATELY
REACH YOUR VERDICT

NOW, LADIES AND GENTLEMEN, YOUR ROLE IN THIS CASE IS§
UNIQUE YOU'RE THE ONLY ONES THAT WILL PARTICIPATE IN YOUR
ROLE AND THAT 1S YOU ARE THE FACT-FINDER IT IS YOUR
RESPONSIBILITY TO LISTEN TO ALL THE EVIDENCE AND ULTIMATELY
DETERMINE WHAT YOU BELIEVE TO BE THE FACTS WEIGH THE
CREDIBILITY OF WITNESSES AND DETERMINE WHAT YOU BELIEVE TO BE
THE FACTS

MY ROLE IS DIFFERENT FROM YOURS MINE IS THAT OF,
ONE, I'M THE REFEREE SO EVERY STRUCTURED EVENT GENERALLY
HAS SOMEBODY THAT SEES TO IT THAT THE RULES ARE FOLLOWED WE
HAVE RULES FOR WHICH TRIALS ARE CONDUCTED IN SOUTH CAROLINA,
AND IT'S MY RESPONSIBILITY TO SEE TO IT THAT THESE RULES ARE
COMPLIED WITH IN THAT REGARD YOU MAY HEAR A LAWYER GET UP
AND SAY, "I OBJECT, YOUR HONOR,"™ AND I'LL HAVE TO RULE I
MAY SUSTAIN THE OBJECTION OR OVERRULE THE OBJECTION YOU ARE
NOT TO INFER ANYTHING BY THE WAY I RULE I PROBABLY WILL
RULE FOR AND AGAINST BOTH LAWYERS AT SOME POINT IN TIME
THROUGHOUT THE COURSE OF THE TRIAL MY SECOND ROLE IS TO

TELL YOU WHAT THE LAW IS, INSTRUCT YOU IN THE LAW AT T